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Up Against the Law



Introduction

A press photo, May 1968: A young law school graduate has been severely
clubbed by police during a student demonstration at San Francisco State
College. Blood leaks from the wounds onto his clean-shaven face and his
newly purchased professional suit. Through the gore he yells at police.

A video recording, circa 1969: After addressing a theater full of radical
students with an inflammatory speech, a long-haired, scruffy lawyer salutes
the crowd. Clenching his fist, he shouts, “All power to the people. Right
on!” He receives a thunderous standing ovation.

An intelligence dispatch, 1970: FBI director J. Edgar Hoover informs a
special agent that a lawyer “is in reality the leader of the Black Panther
Party although he does not identify himself as such.” Hoover also requests
that this person be placed on the list of the most dangerous subversive
individuals.

A best-selling book—Soledad Brother—1970: George Jackson, a Black
Panther icon and the author of the book, makes multiple references to his
“favorite person.” This person is actually his lawyer, who has fallen in love
with him, worked tirelessly for his release, arranged for the publication of
his famous epistolary, and organized one of the most vocal defense
committees ever seen.

A California newspaper, August 1971: A young lawyer faces charges of
smuggling a gun into San Quentin prison just before George Jackson’s ill-
fated jailbreak. Hounded by the FBI and fearing for his life, he would go
into hiding, leave the country, and remain underground for thirteen years.

A lawyer’s memoir, 1994: “I felt that these men, society’s outcasts, were
my people, my constituents.… I wanted to demonstrate that I was with
them completely and that I recognized the significance of this moment. I



wanted them to know I was not just another lawyer with a briefcase saying,
‘I’ll do the best I can.’ I wanted them to know that I was willing to go to the
wire for them.”

______

Fragmentary sources such as these are enough to give a glimpse of a
phenomenon as much significant as overlooked: during the 1960s and
1970s, lawyers and social movements wove profound, intricate, and
multifaceted relationships. While a generation of Americans were exploring
the outer reaches of protest, scores of lawyers put their hearts and souls into
radical causes. They made themselves and their skills available to activists
and militants of any kind, in the most diverse circumstances, not only in the
courtrooms but also in the streets, behind prison walls, around military
bases, on picket lines at work sites, on university campuses, across destitute
neighborhoods, and within Indian reservations.

And yet the observers and scholars who have examined those two
decades of widespread political mobilization have generally focused on
other social actors, such as students, racial and sexual minorities, workers,
and soldiers. When lawyers enter the picture, they are often granted only a
secondary part, hovering in the background, filing lawsuits from their
downtown offices, or escorting their clients to arraignments in their formal
attire.

To be sure, some studies have maintained that lawyers play a crucial role
in social movements and have connected this phenomenon to both the
legalistic spirit of the American people and the structural design of the
common-law system. Following Alexis de Tocqueville, many
commentators have stressed the salience of law and the centrality of
attorneys in U.S. culture.1 Litigation, indeed, has always been considered a
valuable form of political action in the United States. The government can
be questioned through lawsuits and before courts, where the neglect of
constitutional values can be redressed.2 As historian Lawrence Friedman
put it, legal initiatives provide “nonstatist mechanisms through which
individuals and groups can demand high standards of justice from
government.”3 Civil liberties litigation before the Supreme Court, as
everyone knows, has shaped national policy in areas of intense social and
political concern. In particular, the use of lawsuits as a device of social



transformation has dramatically increased since the 1950s, opening the door
to the claims of disenfranchised people.4 The extraordinary success of legal
liberalism in the 1960s rested on the faith that courts, notably the Supreme
Court, were powerful engines of change and could correct most of the flaws
in American society.5

From a different perspective, critics of legalism have argued that social
change in the United States is primarily—and almost exclusively—
conceived within institutional and conventional channels. Political scientist
Stuart Scheingold identified the existence of a “myth of rights,” wherein
citizens associate moral conduct with rule following, cherish the idea of
“freedom under the law,” and constantly overrate the progressive capacity
of the law. As politics must be conducted in accordance with the law, every
political issue tends to become a legal issue.6 According to this line of
reasoning, too, the widespread presence and engagement of lawyers in
social movements would be an ordinary and recurring feature of the U.S.
system.7 Once again, building on Tocqueville’s early intuitions, it is
predictable that Americans would see legal practitioners as prominent
actors in molding public life and democratic institutions.8

Certainly, such an underlying nexus between law and society helps to
explain why lawyers and movements have been so deeply interwoven,
especially in periods of sweeping reformism. And yet many of the lawyers
who participated in the social struggles of the 1960s and 1970s rarely saw
the law as a means to redress social issues and strove for a fundamental
change of power relationships. While offering representation to activists
and insurgents, they identified with their clients, including the most
controversial ones, and they challenged their professional standards,
including the most revered ones. In the process, these lawyers altered their
priorities and transformed their habits. They used the courtrooms as
political arenas and developed new strategies of litigation. Their presence
alongside activists and militants was pervasive not only—and quite
predictably—in court but also out of court. Many of them became deeply
involved with the organization of dissent, taking personal risks and
endangering their own careers. By virtue of their embrace of radicalism,
they also formulated a far-reaching critique of the legal system: they ended
up questioning the neutrality, the color blindness, the transformative power,
and, in some instances, even the intrinsic value of the law. As a result, they



shook up the legal arena and simultaneously afforded social movements
invaluable energies.

Since the 1970s, legal scholars and sociologists have adopted the
category of “cause lawyers” to designate the attorneys who operated outside
the mainstream practice, dedicating their efforts to the pursuit of specific
political or moral commitments. However, this definition looks intrinsically
loose, as it conflates lawyers who retained a strong faith in court-based
reform and lawyers who were highly skeptical of litigation-centered
approaches to social change. Indeed, cause lawyers could be on the Left, on
the Right, or simply devoted to public interest issues that cut across political
lines.9 By contrast, this book emphasizes the agency and reconstructs the
history of “radical lawyers”—namely, partisan lawyers who stood
unmistakably on the Left, joined the most combative social movements,
shared their clients’ substantive political claims, sought to transform legal
questions into political issues, and criticized the law as an instrument
perpetuating systemic injustice.10

Without a doubt, the phenomenon of radical lawyers blossomed in the
wake of the social mobilization of the 1960s. The cycle of protest of the
“long sixties” provided lawyers with exceptional revolutionary
perspectives, a huge groundswell of antigovernment sentiment,
extraordinary organizing resources, iconic clients with global resonance,
and new platforms to make their voices heard.11 Those seismic years
substantially redefined the meaning of legal-political engagement and
represented the zenith of that experience.12

However, the modern notions of radical lawyer and legal militancy first
emerged in the late nineteenth century, and most notably in 1886–87, during
the campaign to defend the eight anarchists charged with the bombing at
Chicago’s Haymarket Square. While sympathetic lawyers battled in the
courtroom, the trial created an opportunity to publicly argue for the right to
insurrection and against the injustice of the capitalist system. The labor
slogan “An injury to one is an injury to all” translated into reality with a
broad mobilization to free the defendants. Following this campaign, which
could not prevent the execution of the anarchists, the first legal defense
organizations that would assist agitators on a consistent basis were
created.13



In fact, a more codified practice known as “radical labor defense” took
shape later, in response to the struggles of the Industrial Workers of the
World—a confrontational labor union founded in 1905, which became the
victim of mob attacks and state repression. The Wobblies, as its members
were known, hired specialized lawyers and rallied masses of supporters
through defense committees on behalf of dissenters who were in trouble
with the law, and they did so by championing direct action and castigating
the legal system. In 1925, the Communist Party’s International Labor
Defense (ILD) inherited this tradition, taking center stage as the most
prominent radical defense organization in the country. Known as the Red
Cross of the labor movement, the ILD supported renowned defendants,
such as the two Italian anarchists Nicola Sacco and Bartolomeo Vanzetti,
but also unknown immigrants who were singled out as subversive and
threatened with prosecution and deportation.

The ILD’s lawyers and activists also defended those who were
discriminated against because of the color of their skin. In doing so, the ILD
orchestrated a number of legal-political campaigns, including the one to
stop the executions of the Scottsboro Nine, a group of Black young people
who were unjustly charged with raping two women on a train in 1931.14 The
ILD also served as the North American section of the International Red
Aid, a network of committees established by the Soviets to provide legal,
material, political, and moral support to the international proletariat,
allegedly the victim of bourgeois and fascist repression. Therefore, the
ILD’s intervention crossed borders and extended to other continents. But
such a tight relationship with the Soviet Union made its provision of help
increasingly selective and controversial, especially when Stalinism imposed
the Red Aid sections to disregard non-communists and critics of Soviet
repression.15

In the meantime, another organization, the National Lawyers Guild
(NLG), was born and gradually emerged as the main beacon of radical legal
defense in the twentieth century. Established in February 1937 as the first
integrated and progressive bar association of America, the Guild set out to
fight in the name of free speech, for the rights of workers, and against the
prosecution of leftist militants. As its constitution read, the NLG aimed “to
unite the lawyers of America in a professional organization which shall



function as an effective social force in the service of the people to the end
that human rights shall be regarded as more sacred than property rights.”16

Quite paradoxically, the NLG was born as an ally of the government, as it
supported President Roosevelt’s New Deal, which then faced staunch
opposition from the all-white and mainly conservative American Bar
Association. Frank P. Walsh, a progressive lawyer and a labor advocate
close to the Democratic administration, served as the first president of the
NLG, while sitting or retired judges featured among its early national
officials. Guild members, who totaled two thousand by the end of the
organization’s first year of activity, ranged from progressives to liberals,
from communists to civil libertarians.17 In April 1945, the NLG was one of
the forty-two consultant organizations selected by the U.S. government to
participate in the San Francisco Conference, which resulted in the creation
of the United Nations Charter. After the war, the Guild also sent observers
to the Nuremberg trials, and two of its affiliates were part of the U.S.
prosecution team.18

While the Cold War unfolded, the NLG naturally morphed into a force of
political opposition that made common cause with but was never controlled
by the Communist Party USA. Guild lawyers pledged to assist political
undesirables who were not only targeted by the red scare but also frequently
denied counsel by mainstream professionals. Guild attorneys represented
Communist Party members, alleged communists, and many of the people
who were pursued by the FBI and subpoenaed by the House Un-American
Activities Committee. Among others, they rallied around Julius and Ethel
Rosenberg, a pair of communist activists accused of spying on behalf of the
Soviets by passing along secrets on the atomic bomb. They also defended
the Hollywood Ten, a group of entertainment professionals who were
incarcerated and blacklisted because they refused to answer questions
regarding their communist affiliation. Labeled as the “legal bulwark of the
Communist Party,” the Guild itself was investigated and ostracized. Under
President Eisenhower, Attorney General Herbert Brownell threatened to list
the NLG as a subversive organization, and many affiliated attorneys left it
in the course of the 1950s. As a result, the Guild almost collapsed,
surviving on a shoestring for a decade.19

It was in the wake of the civil rights movement that the NLG came back
to life and reconnected with the social movements. In the Guild’s



laboratory, the tradition of radical defense and legal mobilization was
rediscovered and expanded, updated and recast. Indeed, most of the radical
lawyers of the 1960s and 1970s were members of the NLG or had some ties
with it. According to many testimonies, “radical lawyer” and “Guild
lawyer” were practically synonyms at that time. More than any other
organization, the Guild functioned as a magnet for those who wanted to
foster systemic change and possessed legal skills, no matter what they
intended to do with those skills. To be sure, some radical lawyers shared
multiple affiliations and did not necessarily, or consistently, identify with
the Guild in the first place. A few others found the NLG too overtly
partisan, while others again refused to be part of any professional or
political association. Notwithstanding, the Guild remained an unparalleled
point of reference for both lawyers and activists who fiercely opposed the
establishment.

For this reason, this book sharpens its focus on the NLG, unearths its
main activities, and follows its trajectory from the early 1960s until the late
1970s, when a new political era opened up. But a caveat is in order: Up
Against the Law is not conceived as an organizational history. Rather, it
uses the NLG as both a thread and a frame for capturing a larger
phenomenon. This research indeed builds from the assumption that the
story of the attorneys, law students, legal workers, and organizers who were
affiliated with the Guild or operated in its orbit provides a unique window
into the collective engagement of radical lawyers in the social movements
of the long sixties.

This story also offers a foray into bigger questions that illustrate the
paradoxes inherent in radical activism pursued through law. First, each
Guild member was forced to work through the intrinsic tension of being
radical and being a lawyer at the same time and within the framework of a
liberal democracy. In other words, this group of lawyers constantly strove to
reconcile the norms and ethos of a profession conventionally linked to
conservatism and law abidance with their own outright criticism of the legal
foundations of the system. Could an officer of the court embrace such an
oppositionist stance? Was there a place for lawyers in the revolutionary
process?

Second, the practice of Guild attorneys showcases another related
conundrum—that is, the use of legal resources and judicial procedures to



uphold the rights and liberties of militants who advocated the overthrow of
political institutions, rejected the legitimacy of courtrooms, and questioned
the validity of the law. Was the law ultimately a guarantee for defiant
subversives or a perennial threat? To what extent could a radical use the
law? And, more generally, could the law serve liberation rather than
domination?

The multilayered and elusive nature of lawyers’ activism makes it
intrinsically hard to trace and reconstruct. Extant literature is not of much
help, as it mostly centers on the biographies or autobiographies of a few
celebrated attorneys.20 This scholarship delves into the life and
achievements of these protagonists, offering some relevant details on
radical lawyering but often missing the broader picture.21 There is also a
body of research surveying a few significant trials, such as the Chicago
Eight, yet the experience of radical lawyers is never rendered in its
collective dimension.22 The literature on the antiwar movement, the
underground revolutionary organizations, and the political repression of that
period generally neglects the importance of lawyers; when it makes
reference to their initiatives, it never examines their meaning and impact in
depth.23 The few historical studies that attempt to chart the organizational
efforts of lawyers tend to focus on a few associations whose contributions
were momentous, such as the American Civil Liberties Union (ACLU), but
whose identity and scope were liberal and progressive, not radical.24

Therefore, we draw our basic knowledge about the Guild from a couple
of publications edited by its own members and from a few coeval works
written by movement sympathizers.25 Albeit interesting and rich in details,
these works deliver a self-portrait composed of collections of documents
and autobiographical essays, lacking both historical contextualization and
cross-checking of sources. Quite predictably, these reconstructions also
betray a self-congratulatory perspective. For example, they tend to omit the
ideological sectarianism of the organization or its indulgence toward
confrontational forms of dissent, which jeopardized the Guild’s cooperation
with other groups and tarnished its reputation among the general public.

To produce a more detached and granular historical analysis, this book is
based on extensive archival research on the records of the NLG and its
sister organizations, and on the personal papers of a number of lawyers, all
drawn from a number of different collections located across the country. A



set of original interviews with members of the Guild who were active
between the 1960s and the 1970s complement the documentary sources. Far
from adding mere color to the chronicle, oral histories are key to
understanding how protagonists revised their identity and constructed
themselves as activists, with all the complexities that this process involved.
They also provide a recorded account of individual trajectories, discourses,
and everyday practices, of which no written traces remain.26 To avoid a
distorted, top-down perspective, testimonies include both prominent
lawyers and unsung legal workers. All together, they convey the reality of
an engagement that was truly collective.

The first chapter tells the story of a band of radical lawyers who traveled
south to help the civil rights defendants and, in the process, cemented their
relationship with the people they represented, questioned their faith in the
justice system, thought anew about their professional duties, and brought
back home an infectious enthusiasm about social change.27 As soon as the
new leftist activism erupted on campuses, spilled into the streets, and
inevitably fell into the police’s clutches, Guild lawyers were ready to shore
it up. The second chapter examines how radical lawyers gradually
structured mass defense strategies that not only enabled activists to exercise
their rights in the face of mounting repression but also politicized justice
and mobilized supporters. As the third chapter illustrates, the political and
generational storm of the sixties did not spare the Guild and its milieu:
youths’ visionary fervor and palingenetic aspirations upset the organization
and drew it closer to the most combative social actors. An utterly radical
critique of law also gained currency and chimed with a new model of
militant litigation—analyzed in chapter 4—that literally transferred
contention into the courtrooms through a number of recurrent tactics.

In parallel, radical lawyers redefined their own identity, absorbing
movements’ values and practices. As chapter 5 makes clear, this attitude led
to a creative revision of professional conventions and pioneering
experimentation in legal education. Fatally, the antiwar zeitgeist called for
engagement on the side of draft resisters, rebellious GIs, and domestic
opponents of the conflict. Chapter 6 excavates the enormous outpouring of
energies that radical lawyers offered to those who unashamedly fought
against the war, either peacefully or violently, from East Asia to the United
States. Chapters 7 and 8 shed light on the even more organic relationship



between lawyers and prison movements, with particular attention to the
lawyers’ extralegal modes of engagement, including solidarity committees
and unconventional forms of political and human support. As a matter of
fact, lawyers’ activism innervated the quasi totality of movements that
shared a staunch opposition to the establishment and its values. Chapter 9
sets out to map some of the most crucial areas of intervention, such as rank-
and-file unionism, Native American struggles, and women’s and gay
liberation battles. Finally, chapter 10 draws attention to a number of specific
strategies that radical lawyers devised to deal with street-level policing,
federal grand juries, electronic surveillance, and other tools of law
enforcement and investigation that government agencies aggressively
deployed against protesters—and against lawyers, too.

Overall, Up Against the Law engages the ongoing conversation about the
social and political conflicts of the long 1960s. By integrating an
overlooked category of actors into the historical account, this book seeks to
provide the standard representation of that cycle of protest with a third
dimension that often went unnoticed.28 In other words, the following pages
illustrate that the mobilization challenging the status quo was more
profound and diffused than previously understood. As a fascinating
sequence of projects, campaigns, experiments, conquests, victories, and
tragedies testifies, an army of combative lawyers stood behind, alongside,
and in connection with frontline militants. Far from being aloof technicians
or protectors of uncontroversial rights, these practitioners of law bore
unpopular messages, carried abrasive forms of contention, and deeply
influenced other social actors.



1    With the New Abolitionists

The advent of massive resistance to desegregation in the South spurred
national awareness that a legal emergency was underway. News of southern
governors disobeying federal court orders, state legislators passing
unconstitutional statutes, and white supremacists spreading fear and
violence appalled many observers—and radical lawyers in particular.
Countless Black and white civil rights activists were unjustly convicted of
crimes and served time in jail without a lawyer to arrange bail or to appeal a
verdict. Civil rights defendants also faced hostile judges and juries, who
were hardly representative of the general population of the area: the deep-
seated racism of many public officials favored all-white juries, and lawyers
were reluctant to challenge the racial composition of jury panels. Moreover,
it was difficult to find potential Black jurors, as in order to be eligible, they
had to be registered to vote—and Black registered voters were traditionally
scarce.1 Not surprisingly, in numerous southern state courthouses, Black
attorneys, defendants, and witnesses were treated with disrespect. Blacks
were often segregated from whites in courtroom seating and rarely
participated in the judicial apparatus.2

Against this background, defendants could rarely sustain the heavy
financial burden of a competent legal defense and routinely struggled to
find lawyers willing or able to handle civil rights cases. In fact, there were
entire communities in the South without a single attorney providing
representation in racially controversial lawsuits. And such cases were
growing in number wherever southern Blacks tried to register to vote or
attempted to desegregate public facilities. According to estimates, in the
whole South, scarcely more than a hundred attorneys could be consulted for
these matters. In Mississippi, the most troubled state, where Black



Americans totaled nearly 1 million in a population of 2.1 million, there
were twenty-one hundred white lawyers and four Black lawyers, of which
only three—R. Jess Brown, Carsie Hall, and Jack Young—would handle
civil rights cases. The landscape looked a little brighter in Virginia, where
civil rights lawyers numbered approximately twenty, but in Louisiana,
Georgia, South Carolina, and North Carolina, there were fewer than ten.

By all accounts, southern lawyers who undertook civil rights cases faced
ostracism, financial losses, and threats of physical injury. They lamented
being the target of attacks by state and judicial authorities, in particular
through audits of tax returns and specious citations for contempt of court.
Given the sheer volume of cases, lawyers were also forced to decline many
cases. As a consequence, civil rights defendants, when they did not opt for
self-defense or plead guilty, were commonly represented by court-appointed
white attorneys, who were doing the absolute minimum just to preserve the
formal right to counsel. These lawyers were hardly sympathetic with their
clients and were generally reluctant to advocate constitutional rights in their
defense. Unsurprisingly, lawsuits to compel integration and to restrain
segregation also became problematic. When the 1964 Civil Rights Act
passed, opening a number of new avenues for legal action, the demand for
lawyers grew even more.3

While national and local bar associations did not substantially react to
such a legal emergency, the federal government pronounced itself
powerless. The president and the Department of Justice repeatedly stressed
the limits of their mandate, as well as the lack of a national police force and
other federal instruments to enforce the law.4 As journalist Victor Navasky
observed, until 1963 civil rights were “in the rear ranks” of the Kennedy
administration’s priorities. Despite sincere “emotional involvement” and
“good intentions,” the federal government preferred to encourage “the
inevitable integration, but never at the cost of disturbing social
equilibrium.” Moreover, the tension between the Justice Department and the
FBI, whose reluctance to intervene against white segregationists was
notorious, severely limited the administration’s commitment to civil rights.
Although the administration eventually obtained more substantial bureau
engagement in the South, its rule of thumb was “to avoid confrontation”
with the FBI. As a matter of fact, the Kennedys were quite conservative in
their judicial appointments. For example, they named at least five anti–civil



rights judges to the U.S. Court of Appeals for the Fifth Circuit, thus
solidifying resistance to desegregation where more vigorous action was
needed—in the heart of the Deep South.5

As a partial remedy to this situation, civil rights organizations had turned
to individual progressive lawyers in the North. For example, Ella Baker,
executive director of the Southern Christian Leadership Conference
(SCLC), had contacted Arthur Kinoy, a New York City attorney who had
represented prominent left-wing clients such as the Rosenbergs and the
United Electrical, Radio and Machine Workers of America. Baker had just
returned from Montgomery and wanted to talk with lawyers and other
people in the North who could help in gathering support for a bus boycott
campaign that Black activists were just starting. These young protesters
needed funds and publicity as well as legal help. Therefore, Kinoy, with
several organizers and lawyers who had worked together in the anti-
McCarthy struggles, helped create the organization In Friendship.6 This tiny
group, however, ended up mainly assisting grassroots activists from New
York, most frequently through donations.

Similarly, in June 1961, the American Civil Liberties Union asked
William M. Kunstler, known as Bill, to fly to Jackson, Mississippi, to help
civil rights lawyer Jack Young. Black activists—the so-called Freedom
Riders, organized by the Congress of Racial Equality (CORE)—had just
begun their interstate bus rides in May. At every place they stopped, they
were harassed, arrested, and brutalized for their defiance of segregated
seating, so they were in desperate need of legal aid. Kunstler, who at the
time was a New York lawyer with a vague interest in liberal and progressive
causes, agreed to help them and soon became one of Martin Luther King’s
trial advisers.7 Yet these sporadic initiatives and individual interventions
could hardly meet the legal needs of a growing and increasingly combative
movement. Although they demonstrated a passionate sense of justice, they
were mere drops in the ocean.

The Legal Defense Fund (LDF), the legal arm of the National
Association for the Advancement of Colored People (NAACP), was the
most organized and successful legal entity fighting against Jim Crow.8 It
functioned as a civil rights law firm, and the SCLC had traditionally relied
on it. Legendary lawyer Thurgood Marshall, an early member of the Guild
and the first Black American to become a U.S. Supreme Court justice,



served as the LDF’s first director-counsel. In 1961, Jack Greenberg, a white
lawyer who had argued Brown v. Board of Education with Marshall, took
over the reins of the organization.9 However, in line with the NAACP’s
legalistic and moderate orientation, the LDF remained focused on test-case
litigation and legislative lobbying to press for progressive laws and to resist
the regressive ones.10 Thematically, the LDF also concentrated on school
segregation and, indeed, succeeded in winning some important cases it
brought to the court. Its policy of representing people only if persecuted
because of race, avoiding as much as possible controversial civil
disobedience cases, coupled with its request to retain a large degree of
control over litigation strategies, made the LDF’s legal help quite selective.
Activists thus sought out a different kind of support, and they eventually
found it in the National Lawyers Guild.11

The Guild Goes South
The problem of legal representation in the South had never deeply troubled
the NLG. Gravitating around New York and operating in line with the labor
tradition, the Guild leadership treated the racial issue as one among many.
In its view, the fight against segregation had to be considered within a
broader transformative agenda that included, first and foremost, economic
justice. It was also unclear how to provide substantive help in the South, as
the Guild was a bar association and not a law firm. Before the early 1960s,
only a few northern Guild lawyers had ever traveled to Mississippi or seen
firsthand the iniquity of southern justice. Decimated after the intense
repression of the 1950s, the Guild had embraced a minimalist agenda,
simply aimed at surviving. It had limited its action to resolutions, amicus
briefs, and cooperation with unions or progressive-liberal coalitions. Any
broader engagement seemed out of scope and beyond reach.12

Things started changing after a few southern attorneys drew attention to
their hardships at the Guild’s national conventions and executive bureau
meetings.13 At the Guild’s twenty-fifth national convention in Detroit in
February 1962, six southern civil rights lawyers were honored for their fight
to preserve and extend constitutional liberties. One of them, Leonard W.
Holt (known as Len)—a Black attorney based in Norfolk, Virginia—took
the floor and launched a heartfelt appeal: the South needed urgent legal



help, and no delay was acceptable.14 At the end of his talk, Holt asked
everybody to stand up and join him in singing “We Shall Overcome.” A full
chorus followed.15 It was a wake-up call that would significantly change the
trajectory of the organization.

The 1962 convention—which elected twenty-one new young members to
the executive bureau, including three female and eight Black attorneys—
immediately passed a resolution to organize the Committee to Assist
Southern Lawyers (CASL). As the Guild’s narrative proudly emphasizes,
CASL represented “the first organized attempt by American lawyers to
provide large-scale legal aid to the southern civil rights movement.”16 The
newly born committee was meant to compile a list of lawyers willing to
contribute with their time, skills, or money to help their southern
colleagues, to inform them of the availability of such assistance, and to
undertake other activities, such as producing publications and attending
conferences.17 A Black attorney, George W. Crockett Jr., and a white
colleague, Ernest Goodman, both of Detroit, were named co-chairs.
Attorneys Len Holt and Benjamin W. Smith of New Orleans were
appointed as southern coordinators.18

George Crockett, a founding member of the Guild, was a former U.S.
Department of Labor lawyer and served as counsel for the United Auto
Workers. A fierce critic of McCarthyism, he had been part of the legal team
that represented the Communist Party leaders accused of advocating the
overthrow of the federal government in the controversial Foley Square trial
of 1949. This task had cost him his job and landed him in prison for four
months for contempt.19 Ernest Goodman was the driving force of the Guild
during the early 1960s. A founding member of the NLG, in 1939 he had
joined the legendary labor and civil rights law firm established by Maurice
Sugar in Detroit and later became a nationally known labor lawyer.20 In
1951, he created an integrated law firm with George Crockett—the first in
Michigan and among the first in the whole country. As Goodman’s
biographers aptly wrote, two constants followed him through his
professional life from the very beginning: “His clients were working class
and poor, and more often than not they were African Americans.” In other
words, “he had crossed the color line early in his career” and then, in 1962,
he saw an opportunity to keep on fighting his lifelong battle with a cohort
of valiant colleagues.21



The Committee to Assist Southern Lawyers featured twenty-two
members from ten states and boasted an interracial composition. In the
beginning, CASL restricted itself to offering simple legal support to local
lawyers, rather than representation to people or organizations.22 The
reaction on the field seemed nonetheless enthusiastic. In March 1962,
Goodman spoke on behalf of the Guild at a large public meeting organized
by the SCLC in Petersburg, Virginia, at the First Baptist Church. When he
announced, in the presence of Martin Luther King, the creation of a Guild
committee aimed at marshaling lawyers, the response from the audience
was allegedly “tremendous.”23 “I can’t sing at all,” Goodman concluded,
“but with all my heart, may I say, ‘We shall help you overcome.’ ”24 Within
a couple of years, eighty-five lawyers agreed to devote their time, and fifty-
nine of them provided assistance in the South with trial work, preparation of
pleadings and briefs, consultation, and legal advice.25 The CASL lawyers’
docket was quite modest but showed the beginning of a convergence toward
the movements. Cases ranged from omnibus desegregation suits to single
issues involving Black defendants claiming jury discrimination, or cases
opposing injunctions that prohibited public demonstrations.26

Given the unexpected interest shown by northern law students, CASL
promptly set up a pilot project to send a few of them to clerk in the offices
of southern civil rights lawyers during the summer. The program began in
1962, and until 1964 the participating students were no more than a
handful, but the Guild welcomed the rapprochement of a younger
generation.27 CASL also organized one of the first interracial legal
conferences on civil rights in the South, held in Atlanta in November–
December 1962.28 Meant to provide participants with a review of the latest
developments in civil rights law, the conference had its highlight with the
appearance of Martin Luther King. King acknowledged the “personal and
economic sacrifice” of lawyers and praised their role in the South. He told
the sixty-five attorneys in the audience that their efforts, combined with the
mass movement for integration, were key to “making the American dream a
reality.”29 His words were reportedly “more than inspiring,” even
“redemptive.” His very presence validated that lawyers’ engagement was
just and valuable. It also ratified the union between “a new vanguard of
lawyers” and the civil rights movement.30



Less than a year later, in October 1963, CASL co-sponsored a second
conference in New Orleans. Its stated goal was, again, “to counteract the
unwillingness or inability of all except a handful of southern attorneys to
accept difficult and usually financially unrewarding cases arising from
segregation.” The conference also represented a chance for individual
attorneys to share legal strategies and analyze the evolution of their
functions and responsibilities.31 The event, however, became a first crucial
test for the Guild. In the afternoon of the opening day, Louisiana state
troopers in uniform broke into the conference room and immediately
arrested Benjamin Smith and Bruce Waltzer. A bit later, they arrested James
Dombrowski. Meanwhile, troopers raided not only the law office of Smith
and Waltzer and the headquarters of the Southern Conference Educational
Fund (SCEF) but also the homes of the three, confiscating records and
personal belongings.

Who were the three under arrest? A native of Arkansas, Benjamin Smith
was a labor attorney in New Orleans. In 1959 he employed Bruce Waltzer,
who was a Guild lawyer from Brooklyn, as his clerk, and the two partnered
in a progressive law firm litigating civil rights cases. Neither a communist
nor a liberal, Smith was mistakenly known within the FBI as a dangerous
subversive.32 Dombrowski was director of SCEF and Smith sat on its board.
Established in the 1930s, SCEF was an interracial organization for civil
rights that had provoked a great deal of controversy because of its
communist supporters. The three men were charged with violating the state
Subversive Activities and Communist Control Law and the Communist
Propaganda Control Law. Dombrowski and Smith were accused of
operating a subversive organization, the Southern Conference Educational
Fund, while Waltzer was charged with belonging to a subversive
organization, the National Lawyers Guild. Later it emerged that both the
raids and the arrests had been planned with the complicity of Senator James
O. Eastland, a conservative Democrat and chair of the Internal Security
Subcommittee of the Judiciary Committee of the Senate.33

The arrests came out of the blue and left everyone at the meeting
outraged. It was an unsolicited flashback to the red scare and a bitter taste
of southern justice.34 Kinoy remembers having thought that if the “power
structure” could illegalize SCEF and the Guild, it could use this technique
against any radical organization in the South. If being a lawyer for the



movement was a subversive crime, “no one who lifted a finger to help black
people was safe.”35 Yet the arrest of three well-respected professionals
attending a legal conference was also a powerful call to arms for the
lawyers and a major publicity coup. The three were bailed out, and Smith
was back at the conference the next day by noon, amid ovations. Our crime
is “the act of desegregation,” he said in a sharp accusation of prosecutors.
The Guild was now united in a common purpose and was ready to
counterattack.36

Led by Kinoy, the defense team sought to persuade a district court that
the cases were in violation of the First Amendment, so that they could be
promptly transferred to a higher court. Defense lawyers considered the
justice system in Louisiana too dangerously rigged; therefore, filing a civil
rights lawsuit in federal court seemed to be their only hope. The right to sue
a federal court for protection of rights secured by the Constitution and to
obtain injunctive relief against enforcement of state criminal statutes was
spelled out in an almost forgotten statute of the Civil Rights Act of 1871.
During Reconstruction, Congress wanted to protect the rights of the newly
emancipated slaves dealing with former owners and vigilante violence;
now, that logic could be replicated to shelter the new abolitionists from
vindictive southern justice.37

The defendants initially lost in federal district court but persevered
through appeal, and in 1965 they won the Supreme Court landmark
decision Dombrowski v. Pfister. The Guild was intimately involved with
this judicial turning point. The defense leading counsel and his team were
part of the Guild’s milieu, and the Guild itself filed an amicus brief arguing
for the importance of the new approach brought by the defense. Eventually,
the Supreme Court acknowledged that the mere existence of repressive
legislation and repressive governmental activities created a “chilling effect”
on the exercise of fundamental First Amendment rights. As a consequence,
the court, in its opinion written by Justice William J. Brennan, ruled not
only that Louisiana laws were unconstitutional and that the prosecution
against Dombrowski, Smith, and Waltzer was unjust, but also—and most
importantly—that it was incumbent on federal courts to exercise their
judicial power to protect citizens from such a “chilling effect.” As widely
recognized, the so-called Dombrowski remedy opened up a new path in



constitutional litigation. Citizens suffering under state procedures could cut
through delays and get constitutional relief in federal courts.38

Guild lawyers meanwhile faced another test in Danville, Virginia, where
the Black community, beginning in May 1963, had been organizing
demonstrations to oppose segregation. SCLC and CORE representatives,
including Martin Luther King, came into town to support the local
movement, but the clash with law enforcement resulted in police violence, a
large number of arrests, high bail, and injunctions limiting the right to
protest. By August, more than three hundred people were awaiting trial.39 In
addition, attorney Len Holt was arrested for taking part in unauthorized
demonstrations and indicted under the John Brown statute for inciting the
Black population to acts of violence and war against the white population.
The situation was desperate, and the Danville organizers, who had only
Holt and a few other local lawyers to rely on, asked the Legal Defense Fund
for help. Though open to covering legal fees, the LDF required that its
resources be channeled exclusively to its trusted lawyers and that it
supervise future demonstrations in order to avoid any unwise action. The
organizers refused such a form of control, and a radical lawyers’ team
coalesced around Holt, with the help of Guild lawyers Dean Robb, Nathan
Conyers, Kunstler, Kinoy, and a few local attorneys.40

Worn out by repression, the Danville movement was ultimately
unsuccessful, but the legal crusade had interesting corollaries. To deal with
such a great number of simultaneous arrests, Kunstler suggested employing
the aforementioned statute of the Civil Rights Act. This mechanism forced
federal judges to hold hearings on the validity of petitions for removal.
Even though cases could still be sent back to state courts, the statute
became a useful device to buy time and reverse many unjust indictments.
All the Danville prosecutions were eventually stopped.41 The Danville
organizers had not won their battle, but Guild lawyers had opened up
breathing room for them to fight another day.

Lawyers within the Movement
By 1964, it was clear that the Guild had entered the orbit of the most active
and confrontational social movements in the country. In particular, the NLG
developed an enduring relationship with the Student Nonviolent



Coordinating Committee (SNCC), which would significantly alter radical
lawyers’ identity and practice. SNCC grew out of the sit-in movement,
when a group of Black student leaders felt the need for a protest
organization capable of broadening the focus of their militancy. Ella Baker
sustained these efforts and signed, with Martin Luther King, the letter of
convocation for the founding conference, held in Raleigh, North Carolina,
in April 1960. At least in its first years of operation, the SNCC political
platform merged Gandhian precepts, American pacifism, and Christian
idealism. Together, these principles imposed a commitment to nonviolent
direct action and special attention for disenfranchised people.

Described as “shock troops” of the civil rights movement, the young
SNCC activists immediately stood out as they ventured into rural regions
such as Southwest Mississippi, which was considered too dangerous by
other groups, and sought to animate local community activists. Later,
SNCC became a leading member of the Freedom Riders Coordinating
Committee, together with CORE and the SCLC. Their “great discovery,” as
historian Wesley Hogan put it, was that “they themselves could dismantle
the caste system,” acting as if segregation did not exist when they entered
restaurants, movie theaters, hotels, churches, courtrooms, and voting
booths.42 As a result of their engagement, SNCC militants experienced
southern jails and retaliatory violence. Even so, their uncompromising
militancy attracted plenty of white leftist students from the North, who were
ready to abandon—at least for a while—their middle-class comfort and join
a momentous struggle. In the name of an interracial pledge, SNCC
welcomed them until the mid-1960s.

While arrests escalated and appeals for federal assistance seemed
fruitless, the group radicalized. SNCC openly criticized the Kennedy
administration, as well as the civil rights organizations, for accepting slow
gradualism and for being complicit in racial oppression. At the same time,
any residual anticommunist barrier evaporated in favor of a non-exclusion
policy that would become controversial. The strict commitment to
nonviolence also loosened. By 1963, SNCC endorsed protests even when
they were likely to result in violence. Eventually, SNCC workers’ “open
defiance of segregationist authorities” and their “mixture of bravado and
sincere moral courage” made them “the enfants terribles of the civil rights
movement.”43



Unsurprisingly, SNCC faced a formidable array of legal woes. In his
opening press conference, Marion Barry—the first chair of the organization
—exposed SNCC’s principle of going to jail rather than accepting bail in
order to heighten the iniquity of the system. Yet he immediately appealed to
lawyers to help civil rights workers and to refrain from charging “exorbitant
prices” in their cases.44 SNCC was originally working with the Legal
Defense Fund. However, the legal apparatus led by Jack Greenberg
reportedly pushed SNCC for a slowdown. The arrests were growing
excessively, whereas the legal resources were dwindling. As a result, SNCC
explored the Guild’s availability and asked Guild lawyers Irving Rosenfeld,
Victor Rabinowitz, and Len Holt to address its staff at the third national
conference in Atlanta, in April 1962.45

It was love at first sight.46 There was indeed a special consonance
between these “new abolitionists,” as Howard Zinn defined them, and the
most radical lawyers in the country. They shared a similar “disrespect for
respectability” and a “tremendous respect for the potency of the
demonstration,” seen as the essence of democracy.47 Guild lawyers admired
SNCC’s bravery to stay in the front line of the struggle and their
commitment to empowering the people through activism.48 SNCC militants,
on their end, praised radical lawyers’ “courage and willingness to openly
fight the legal system of the United States” in a way that was “far ahead of
the conservative legal profession.”49 Already warm to offensive action, the
Guild rapidly made common cause with SNCC.

In 1963, the Mississippi Council of Federated Organizations (COFO)—
an umbrella organization established by the NAACP, SNCC, CORE, the
SCLC, and several voter and civil rights groups—sponsored a Freedom
Vote Campaign to show that, given fair conditions, Black Mississippians
would be willing to register and exercise their right to vote. Indeed, more
than eighty thousand Black citizens cast their demonstrative ballots for a
mock election for governor. Over one hundred white college students,
mostly from Ivy League campuses, worked on the project, attracting
attention from both the national press and the Department of Justice,
especially when they were harassed by white reactionaries or arrested by
Mississippi law enforcement.50 Under these circumstances, civil rights
organizers learned an important lesson: only the presence of a massive force



of white civil rights workers could create media exposure, elicit a crisis, and
force a confrontation between federal and state authorities.51

Consequently, in March 1964, COFO announced it would recruit one
thousand students, teachers, technicians, nurses, artists, and legal advisers
for a project called Freedom Summer. To challenge racial segregation in
Mississippi, they would organize a voter registration campaign and set up
Freedom Schools and community centers. Underlying the plan was a
common understanding that Mississippi was “America written large, the
ultimate end of racial policies practiced with lesser intensity in every
American state.”52 Indeed, the media described the Magnolia state as “a
besieged fortress,” while anxiety that the summer-long drive might lead to
“serious violence” was growing. Newspapers informed readers that “law
enforcement agencies have joined in a program of paramilitary
preparations,” and Mississippi officials assured the public that they would
deal firmly with any challenge to the state’s racial codes and customs.
Moreover, the state legislature passed a series of bills aimed at defeating
“the coming invasion.”53

Waiting for civil rights activists in Jackson was a riot-trained unit of 435
police officers, along with a specially armored battlewagon that could carry
twelve people with shotguns, and three flatbed trucks enclosed with steel
mesh—referred to by the police as “nigger wagons”—designed to transport
demonstrators to newly enlarged stockades. Mississippi governor Paul B.
Johnson had declared he would take whatever steps were necessary to avert
violence and avoid federal intervention. His tactic would be sealing off civil
rights workers from the white mobs who might attack them. However, the
situation was hardly reassuring, especially because the Ku Klux Klan and
other vigilante groups had perked up. Civil rights organizations denounced
the fact that “a reign of terror” had been instituted in several counties,
where intimidation and harassment were the order of the day. In the prior
six months, five Blacks were reported killed in the area, and many others
beaten. A number of buildings had been fired into or bombed, and wooden
crosses were burning all over.54

The COFO staff were well aware of the judicial implications of their
work and had put out a national call for lawyers to protect the workers.55

For his part, COFO legal coordinator Hunter Morey addressed the Guild
National Convention in Detroit in February 1964, drawing attention to the



acts of intimidation and retaliation that the summer drive was likely to
provoke. He voiced an “urgent need” for more attorneys, and the Guild
rapidly drafted a plan to send at least sixty volunteer lawyers to represent
civil rights defendants in Mississippi over the twelve-week summer period
of COFO activities. Meanwhile, the Committee to Assist Southern Lawyers
morphed into the Committee for Legal Assistance in the South (CLAS),
while Crockett and Smith undertook the head of the organization as co-
chairs. Goodman was elected president of the Guild, and the national office
was moved from New York to Detroit, closer to Goodman’s organizational
machine. As the Guild’s chronicles go, “When the convention chairman
asked for a show of hands of those who might volunteer for Mississippi the
response was electric. No one raised his hand; instead, scores of lawyers
jumped to their feet.”56

In April, the Guild issued its own call for lawyers to participate in a
Peace Corps–type operation in Mississippi, defending, without fee, people
who would otherwise be without defense.57 The response was, as usual,
passionate.58 As a young attorney from Detroit put it, “It sounds so corny
when you say these things.… But, fundamentally, you can’t sit by.”59 The
reaction of Jack Greenberg was quite a bit different. He had conceived the
LDF as COFO’s sole legal resource, and he worried that any connection to
the Guild would serve to associate the LDF with the Communist Party.60 As
a result, Greenberg threatened to withdraw the plans for legal assistance
during the summer if the Guild was involved in Mississippi. COFO, on the
contrary, reaffirmed that any support was welcome. The volume of expected
legal work compelled the council to seek and accept all possible legal help.
Greenberg, as he had in the past, backed down.61 Civil rights organizer and
scholar Allard K. Lowenstein, then working to mobilize ivy leaguers to go
South, similarly deployed strenuous efforts to dissuade COFO leaders from
accepting the Guild’s cooperation and urged students to withdraw if
communist ties were not severed. He, too, was unsuccessful.62

As a matter of fact, the anticommunist debate seemed to interfere little
with the Guild’s operations. CLAS was organized around a field office with
a full-time staff of two attorneys, two law students, and a secretary. The
office was supposed to manage all requests for immediate assistance, until a
Guild attorney could be assigned, and to back up lawyers on the scene.
Defense would be accepted only upon request, and the Guild would not



itself handle it, as the standard attorney-client relationship had to be
respected.63 However, the establishment of CLAS represented a great leap
toward closer and more organic cooperation between lawyers and social
movements.

Once in the field, CLAS lawyers operated primarily from three bases:
Greenwood, Hattiesburg, and Meridian. A coordinating office was
established in Jackson, on the same street where the first NAACP
headquarters had been installed and where COFO had a legal office.64 The
week for volunteer lawyers generally began on Sunday, with the transition
from the airport into Jackson. “Most of the trip was spent trying to quiet
their fears without at the same time making them too complacent,”
confessed Crockett.65 In Mississippi, Guild lawyers joined with the army of
volunteers that COFO brought together, including attorneys and law
students attached to other programs or to single firms, doctors and nurses,
the cultural corps, the photographic staff, and clergy of the National
Council of Churches.66

COFO workers eventually faced violence, acts of intimidation, and a
large number of arrests. Data vary considerably, but many sources refer to
approximately one thousand arrests during the summer, coupled with
dozens of beatings and shootings, incidents of arson involving homes and
churches, and six to fifteen murders. Concerning the arrests of civil rights
workers, charges were usually misdemeanors, whereas felonies were
extremely rare because the defendants were essentially nonviolent. Activists
were accused of picketing without a permit, disorderly conduct, traffic
violations, interfering with an officer in the performance of his duty, and
other similar offenses.67 The sheer number of arrests meant that many
people were excluded from participating in the struggles, and a significant
amount of money was required for bail, legal defense, and fines.

The Guild tried to limit this burden. Lawyers were constantly on hand to
get people out of jail, arrange bail, or present papers before the appropriate
judge in time to head off a trial. Drawing on the Danville experience, the
Guild extended the practice of removal to the point that the majority of the
thousand COFO arrests were transferred on the grounds that defendants
could not get a fair trial in the state courts.68 To be sure, tenacious guardians
of the southern establishment like W. Harold Cox, chief judge of the U.S.
District Court for the Southern District of Mississippi, made every effort to



obstruct the removal process. In addition, the number of pending cases after
the summer was still very high, whereas lawyers’ engagement had
decreased. Therefore, it remains difficult to quantify the extent to which the
removal practice was successful.69

Even so, it is safe to conclude that Guild lawyers spared COFO activists
countless days in jail as well as a large amount of money in fines. The
Guild’s presence in the streets, in the Freedom Houses, in the courtrooms,
and in the jails helped affirm that legal rights could no longer be violated
with impunity. Also, it arguably restrained police behavior. At the same
time, Guild lawyers bolstered activists’ confidence in the possibility of
obtaining vindication of their rights and increased their morale.70 Guild
attorney Stanley Faulkner, who spent a week in Jackson and Hattiesburg to
take depositions from civil rights demonstrators who were arrested,
remembers that lawyers’ presence had a twofold effect. On the one hand, it
alerted white authorities, from judges to deputy sheriffs, that they were
being watched by attorneys. On the other hand, it gave “strength to those
struggling for their constitutional right to equality.”71

Lawyers were also continually called on to give advice. For example, a
Guild attorney who was placed in Hattiesburg recounted that some civil
rights organizers contemplating a bus boycott asked her “to interpret the
various Code sections involving boycotts.” She did so and advised them
about potential legal restrictions. COFO workers and local Black residents,
she said, made Guild lawyers “keenly aware of the reassurance and security
they felt” at their presence. The Guild also created the Mississippi
Emergency Bail Fund when the “jail, no bail” policy was overwhelmed by
massive arrests. COFO workers generally shared their cell with other white
inmates who were likely to beat them, blaming them for being “white
niggers” or “negro lovers.” Usually, they were not even allowed to place a
phone call from the jail, so even if their parents or “bail contacts” could
afford the bail, they could not be freed. Thus, the fund was used to release
them immediately.72

The Guild also played a key role in another SNCC campaign that
emerged in parallel to Freedom Summer. Having grown disillusioned with
Democratic party politics, particularly with the exclusionist Mississippi
Democratic Party, SNCC founded the Mississippi Freedom Democratic
Party (MFDP) in April 1964. The party, an integrated and progressive



political force, soon began a separate registration process to allow voters to
oppose the regular Democratic candidates for the national convention. This
attempt however failed at the primaries. Then, the MFDP tried to unseat the
regular Mississippi delegation at the national convention by sending sixty-
eight alternative representatives. After a fierce battle, the convention voted
a resolution that allowed only two MFDP representatives to sit. President
Johnson’s concern about preserving his white southern support prevailed,
but the MFDP rejected the compromise.

In the course of such political maneuvers, the MFDP was assisted by
Joseph L. Rauh Jr., a civil rights lawyer with strong connections to the
liberal establishment. Cofounder of the Americans for Democratic Action
and general counsel for the United Automobile Workers, Rauh pushed the
MFDP to accept an agreement with the Democratic Party. He was also
increasingly worried about the links between the MFDP and the Guild
lawyers. In a few circumstances, he publicly suggested getting rid of the
“Communist lawyers” and, in a COFO meeting, reportedly defined it as
“immoral” to accept their help. Even in this circumstance, the MFDP, under
the aegis of the SNCC leaders, opted for welcoming everybody’s aid: it
severed its relationship with Rauh and entrusted Kinoy, Kunstler, Smith,
and their Guild partners.73

The MFDP thus planned a further challenge to the seating of the
representatives from Mississippi to Congress, alleging that they had been
elected at the exclusion of Black voters. Guild lawyers were called “to find
a legitimate, realistic form for such a campaign” and, to the delight of the
MFDP, they retrieved a forgotten federal statute that allowed the contestants
to present evidence in support of their charges of illegality or impropriety in
the elections. A campaign in favor of the challenge was then organized all
over the country. Lawyers reached out to Democratic congressman William
F. Ryan of New York and sixteen members of the House of Representatives,
who agreed to challenge the right of the Mississippi regulars to be sworn in
on the first day of the new Congress. Between January and February 1965,
the Guild recruited about 150 volunteers to go to Mississippi and gather
evidence on both the exclusion of Black people from the voting process and
the climate of intimidation riveting the state. In the end, over fifty members
of Congress objected to the swearing in of the Mississippi representatives,
but the delegation was seated anyway.



Nevertheless, the challenge to the “illegal” election remained pending.
More than four hundred people testified in Mississippi, including
participants in Freedom Summer. In several cases, as Kinoy explained,
lawyer-organizer teams used the federal subpoena power to bring
representatives of the state institutions before community assemblies, where
they were forced to testify on specific incidents of violence, intimidation,
and exclusion of Blacks from the vote. The challenge was finally debated in
the House of Representatives. Guild member John Conyers, a Black lawyer
from Detroit who had just been elected to Congress, escorted MFDP
delegates Fannie Lou Hamer, Victoria Gray, and Annie Devine onto the
floor of the House and gave a rousing address. The challenge gained
substantial backing, receiving 143 votes in favor, but it eventually lost, as
another 228 representatives rejected it. The MFDP could be satisfied
nonetheless, as the challenge set in motion a process for assembling radical
social forces and showed that the proposition of an independent political
party, free of the establishment’s control and in sync with social
movements, enjoyed ample support. In 1968, the Mississippi delegation of
the Democratic Party was finally integrated. “No people’s lawyer could ask
for a greater fulfillment of role than to have taken part in this historic
Challenge,” wrote Arthur Kinoy years later.74

Red Baiting: Intended and Unintended Effects
The southern legal emergency pushed the NLG to seek the cooperation of
the other national bar associations. The Guild constantly urged them to take
more vigorous action to improve the administration of justice in the South
and to join forces to sustain the movement in a collective endeavor. With
this aim in mind, the NLG also tried to keep open a channel of
communication with the federal government. Lobbying in Washington was
still considered a crucial tactic, especially when more federal action was
demanded. However, the pressure exerted at both levels did not
immediately work. The call for cooperation remained largely unheard, the
major obstacle being the deep-seated anticommunism that pervaded the
mainstream lawyers’ associations and the government. Still regarded as
“the legal bulwark of the Communist Party,” the Guild was ignored,
ostracized, and occasionally opposed, as the arrests at the New Orleans



conference confirmed.75 Nonetheless, the Guild achieved its overall goals.
The initiatives to supplant its presence in the South indirectly provided the
civil rights movement with legal aid and drew plenty of other lawyers into
action.

The Guild’s initial concern was to “lead the [American Bar Association]
unto the paths of righteousness,” as Guild president Benjamin Dreyfus
wrote in January 1962.76 Being the largest national bar association, the
American Bar Association (ABA) was considered a major source of
potential help, together with the National Bar Association (NBA), the oldest
national network of Black lawyers. At that point, nobody knew that only
two years before, the former ABA president had met with FBI high
officials, including director J. Edgar Hoover, to discuss how to hit the
communist-inspired National Lawyers Guild.77 So, in March 1962, Dreyfus
asked the presidents of the two main bar associations to meet in order to
join the Guild’s effort and to draft a common program.78 When the
American Bar Association invited the NLG to present its plan, the reception
was reportedly cordial. However, the ABA was persuaded that its own
efforts were already adequate.79 All the Guild could do was publicly
criticize both the ABA and the Kennedy brothers for “standing idly” and
“ducking their responsibilities on the Negro drive for equal rights.”80

The Guild’s attempt to establish a dialogue with the federal government
on the legal emergency in the South was equally unsuccessful, and its offers
of help and recommendations earned little attention.81 Other external
pressures—particularly the televised demonstrations in Birmingham,
Alabama, where police clubbed people, employed fire hoses, and arrested
thousands of people—were more effective in convincing the government to
make a move and set up a first meeting with bar leaders.82 On June 21,
1963, 244 prominent attorneys from across the country eventually convened
at the White House to discuss the situation with President John F. Kennedy,
Vice President Lyndon B. Johnson, and Attorney General Robert Kennedy.

Aimed at pushing the bar to become more vocal and more active in
making legal aid available on a nondiscriminatory basis, the meeting
testified to the persisting gap between the establishment and the Guild,
which was not invited to the gathering.83 On the one hand, both Lyndon
Johnson and Robert Kennedy exposed their conception of what they
defined as the “vital role” of lawyers in fighting racism. Instead of a



combative function, it was the capacity of getting people around a table and
keeping the problems off the street. “We must not let anyone believe they
can only get justice by mobs and by going into the streets,” summarized
Johnson. On the other hand, the ABA, despite the proclamations of its
president, confirmed its substantial disregard for the civil rights problem.
As a matter of fact, it had waited until June 21, just a few hours before the
White House conference, to launch a Special Committee on Civil Rights
and Racial Unrest to work in the South during the following summer.84

The Guild’s activism nonetheless exerted at least an indirect influence on
both the Kennedy administration and the moderate sections of the bar,
which feared a legal monopoly of communist-led Guild lawyers in the
South. Between the summer of 1963 and the spring of 1964, two
committees were created to draft lawyers for the civil rights struggles: the
Lawyers’ Committee for Civil Rights Under Law, also known as the
President’s Committee, and the Lawyers Constitutional Defense Committee
(LCDC).85

The first committee was a direct by-product of the White House meeting
of June 1963. More than one hundred lawyers volunteered for service,
including officials of the NAACP, attorneys of the LDF, and the deans of
twelve law schools. The committee’s mission was to promote and
coordinate activities to find legal solutions to the civil rights problem,
including the enlisting of volunteers.86 Interested in granting the formal
right to counsel and, at the same time, taming the most belligerent civil
rights organizations, the committee’s attorneys eventually acted mostly for
the sake of law and order. Berl I. Bernhard, the committee’s executive
director, explained it quite openly: “I am not a radical,” he stated. “I just
believe that lawyers and other responsible Americans must see that this
racial thing comes out right. Otherwise, somebody else will, and their
motives won’t be as good.”87 Therefore, besides sending some northern
lawyers, the President’s Committee essentially negotiated with the southern
bars to recruit lawyers who pledged to defend Blacks in their states.88

The fear of communist influence on the civil rights movement, together
with a fair share of professional competition, was crucial in the
establishment of the Lawyers Constitutional Defense Committee. When in
1963 the Guild offered its legal assistance to CORE activists in the South,
the leadership of the group declined the proposal, fearing that it would raise



dangerous criticisms and political controversy. Instead, CORE legal director
Carl Rachlin thought about creating a novel organization free of suspicion
of red sympathies. He contacted his friend Melvin L. Wulf, the ACLU legal
director. A democratic socialist, Wulf was not anticommunist but was
admittedly worried about the Guild overtaking the ACLU. So CORE and
the ACLU found themselves in agreement to build a network of lawyers
willing to contribute to the movement under the guise of neutrality.89

On April 2, 1964, the new organization came to light, sponsored by the
ACLU, CORE, the American Jewish Congress, the American Jewish
Committee, the LDF, and the National Council of Churches. Henry
Schwarzschild, a renowned civil rights activist, assumed the direction. The
goal of the LCDC was to send a corps of volunteer lawyers to the South
during the summer. Over 150 immediately responded to the call. The
project mirrored the Guild’s model of intervention. The main difference
between the two initiatives lay both in the scale and in the designated
recipients of the legal aid. The LCDC had a richer budget and a larger team
of lawyers—approximately three hundred in 1964—that typically
represented CORE workers. By contrast, the Guild tended to support SNCC
workers, with a focus on the most controversial defendants. After a
rewarding experience in 1964, many LCDC lawyers returned to the North
and remained active in the fight against racism in their own cities, while
others went back to the South.90

In the midst of such lawyers’ activism, during the summer of 1963 a
group of law students from Harvard, Yale, Columbia, and other prestigious
universities volunteered for the civil rights movement in the South.
Motivated by their experience, they founded the Law Students Civil Rights
Research Council (LSCRRC), the first interracial organization of law
students.91 In 1964, the LSCRRC sent an increasing number of students
throughout the South in support of the lawyers’ organizations, particularly
the Guild and the LCDC. According to estimates, sixty young law clerks
were active during the summer of 1964, while about twenty-five law
students served all or part of the summer of 1965 in Mississippi under the
direction of COFO.92 In addition to clerking, students prepared arrest data,
collected affidavits, contacted the FBI, and gathered evidence of voting
discrimination. Among these young volunteers were some of the lawyers
who would enter the Guild in the upcoming years.93



In the meantime, during the summer of 1964, the Guild kept up its
pressure on the White House, urging again that the federal government
enforce the law in the South. With a letter addressed to President Johnson,
the Guild sent a memorandum of law claiming that the federal government
had “explicit and adequate powers” by which “it can protect the voting
rights of the Negro citizens in Mississippi or any other state, through the
use of whatever Federal agencies it deems necessary.”94 However, by that
time—two years after its first initiatives—the Guild was hardly alone in its
lobbying. At its annual convention in 1964, the NAACP had urged Johnson
to take over the administration of the state of Mississippi and to employ the
federal government’s power to restore law and order.95 Furthermore,
twenty-nine renowned professors of law expressed public disagreement
with Attorney General Kennedy’s claim that the federal government lacked
the power to take preventive police action in Mississippi. On the contrary,
these jurists argued that the president was empowered to use the state
militia and the armed forces of the nation to enforce the laws of the United
States.96

The question of whether communists influenced the civil rights
movement through lawyers continued to be, in the mid-1960s, extremely
controversial. The specter of communist lawyers was noted and denounced
by the red-baiting press, raising concerns among a large variety of
observers, including the liberal supporters of civil rights, and prompted
high-level pushback in Washington.97 For instance, Washington Post
columnists Rowland Evans and Robert Novak repeatedly accused SNCC of
being infiltrated by left-wing revolutionaries and communists, making
specific reference to the Guild.98

By the same token, in 1964 alone, the Congressional Record included at
least two public denunciations of the Guild as a communist mastermind of
the civil rights movement. The most structured attack came from the
aforementioned Senator James Eastland of Mississippi, who marshaled
what he considered faultless evidence of the “communist infiltration into
the so-called civil rights movement.” Eastland provided an intricate map of
political links and family ties to prove that the Communist Party, in his
words, “has continued to fish in the troubled waters of racial discontent.”
The NLG received the lion’s share of attention. Guild lawyers—the senator
charged—were sent “quite openly for the purpose of meddling into the



problems of the State of Mississippi” and were “directing the agitators in
the State.” Many of the lawyers involved were “young people,” Eastland
conceded, but most of them were “old hands, with long Communist
affiliations.”99 A few days later, Republican congressman James B. Utt of
California, an outspoken opponent of civil rights, echoed Eastland’s
address, insisting that the “invasion of Mississippi, by expeditionary forces
from other States, was carefully planned by the Communist conspiracy.”
“Working with the invaders” were pro-communist lawyers Crockett, Smith,
and Martin Popper.100

Guild activism also raised liberal eyebrows, as exemplified in an episode
revealed by SNCC leader James Forman. It all started the day Alfred M.
Bingham—a progressive lawyer and author, descendant of a prominent
family from Connecticut—came to Mississippi to visit his son Stephen,
who was volunteering with the Summer Project and would later become a
Guild lawyer. Alfred Bingham was reportedly disturbed after he saw the
Guild operating in the field. Back home, he arranged a meeting at the
Department of Justice to discuss the difficult situation in the Third
Congressional District of Mississippi, where volunteers were working and
much of the violence was happening.

The meeting—attended by Alfred and Stephen Bingham, Burke
Marshall, John Doar, and Arthur Schlesinger Jr. for the administration, and
Bob Moses, Lawrence Guyot, and James Forman for COFO—turned into a
condemnation of the Guild. Schlesinger explained that many government
officials had spent years fighting the communists and had worked hard
during the 1930s and 1940s to defeat political forces such as the Guild.
Therefore, they found it “unpardonable” that civil rights organizations were
working with that organization. The old arguments against the Guild were
given vent again. In response, COFO leaders reiterated their policy,
stressing the circumstance that nobody at that point, with the exception of
Guild lawyers, was willing “to take aggressive legal action in
Mississippi.”101

While the civil rights movement in the South gradually slowed down, red
baiting persisted. As the FBI diligently reported, in early 1965 Goodman
sent a letter to Martin Luther King expressing concern about the recent
arrests in Selma, Alabama, where the reverend and the SCLC had just
opened a voter registration campaign. By February 5, arrests had already



reached three thousand. The civil rights activists had to deal with Governor
George Wallace, a notorious opponent of integration; the local county
sheriff, who was a rival of voter registration; and the white segregationists,
who were capable of attacking peaceful demonstrators. Goodman offered
King the assistance of Guild attorneys for the arrested. In a follow-up letter
to King, Crockett added that the Guild was even prepared to open an office
in Alabama for servicing volunteer lawyers.102 King, however, under
constant FBI surveillance and attack, gradually advocated the exclusion of
communist lawyers.103 Thus, while insisting that SNCC abjure any
communist support and reject the aid of the Guild, King also gave up on
Goodman and Crockett’s offer of help.104

Lessons from the Civil Rights Movement
It goes without saying that the experience of the civil rights movement
created a sea change in the South and in the whole nation at the cultural and
political levels, while also altering the lives of its participants—both white
and Black—their families, and their friends. It formed a generation of
activists sharing similar aspirations, achievements, and traumas. It laid the
groundwork for the passage of crucial legislation. It pioneered modes of
political engagement, education, and lawyering. It set the stage for the
ensuing social movements, such as the Free Speech Movement and the
antiwar movement.

It was immediately clear that the microcosm of lawyers, and in particular
the Guild lawyers, were deeply affected by this experience.105 Those who
worked in Mississippi, reads a booklet edited by the Guild in that period,
almost invariably expressed profound changes in their attitudes. They had
experienced “a new set of legal values, a different system of legal practice
and a strange, uncomfortable set of human relations.”106 The transformation
was inescapable and involved even those who joined the lawyers’ crusade
for personal reasons. A case in point is Kunstler, who admittedly started his
civil rights work “as a selfish gesture” to find “a way out of the mundane
and petty work of a regular law practice” and was nonetheless truly
shaken.107

In general, lawyers first felt outraged and sometimes scared at the sight
of racial segregation and intimidation by both private citizens and local



officials; second, they were commonly radicalized and driven into action;
third, they drew some lessons for their own practice, notably the
unreliability of federal powers and the necessity of innovative legal
strategies. This set of reactions explains to a great extent the shift in
perspective of many Guild lawyers, the rise of a new generation of radical
lawyers, and the sudden rejuvenation of the Guild during the second half of
the 1960s. It is worthwhile to address these reactions in detail.

The enduring racism of a section of the white population and the hostility
to civil rights workers came up again and again in lawyers’ testimonies.
One of the CLAS lawyers who ventured to Philadelphia, Mississippi, to
investigate the disappearance of the three civil rights volunteers James
Chaney, Michael Schwerner, and Andy Goodman recalled that before they
could enter the county courthouse, a crowd of a hundred people closed in
on them. He was blocked by an unknown person who demanded his
identity, residence, and reason for being there. The sheriff’s office was also
filled with townspeople, giving the vivid impression that not even lawyers
were safe. Anna K. Johnston Diggs, a Black lawyer who was part of the
same Guild delegation, remembered that they were effectively
“intimidated” by the number and threatening attitude of the locals. To go
back to their car after meeting with police, the lawyers were forced to pass
through a milling crowd screaming hate-filled epithets.108 Claudia
Shropshire, another Black lawyer who also participated in the search,
similarly recounted, “There is no way to describe the complete breakdown
of law and order in this state.… The conditions are terrible.… The
resistance to integration is more massive than ever.… The fear of violence
and death is all around us.”109

The youngest civil rights volunteers were predictably the most frightened
and still have crisp memories of those days. Future Guild lawyer Deborah
Rand was only nineteen when she took part in the 1964 Summer Project
with COFO. Born and raised in a left-wing Jewish family, she was a student
at Carleton College in Minnesota. One day the Freedom Singers came on
campus to recruit people to go to Mississippi, and she signed up without
hesitation.110 “We were just blown away,” remembers Rand. Yet in the
course of her training in Oxford, Ohio, fear gripped her. Lawyers and
organizers came to talk to the new recruits. “The training was actually
meant to protect ourselves and also to show us how scary it was, so that



those of us who couldn’t handle it could leave. A lot of us thought about
leaving. I called my friends; I called my family. While we were there,
Chaney, Goodman, and Schwerner disappeared. At that point, everyone
suddenly freaked out.”

She decided to continue anyway. “We went across the border, and the
sign says ‘Mississippi Law Stop.’ … All of us still remember that sign.…
Mississippi was terrifying. You knew it was the worst place in the country,”
she recalls. They finally reached Pascagoula in the Deep South, an area that
was considered one of the safest in the state. However, when Rand arrived,
several civil rights workers were already in jail, and the relationship with
the white residents was hardly easy. When the volunteers walked in the
streets, the locals sometimes veered their cars as if to hit them. “They didn’t
hit us,” she explains, “but they wanted us to know how scary it was.” For
many students like Deborah Rand, their experience in the South was also
their first encounter with firearms. Volunteers lived in the houses of the
Black community, and the owners would sit out on the porch with their
rifles at hand to protect their white guests. Nothing ever happened at the
home she was staying in, but during one of the church meetings, the Klan
came by and shot into the meeting, hitting one person: “Everybody was
scared. I was never shot at before.”111

Violence and intimidation, especially with regard to lawyers, often took
other, more subtle forms. A volunteer with the Guild’s 1964 Summer
Project remembers that he never witnessed any open violence, but he knew
it was there: “Cars of whites often waited in the darkness across the street
from the Vicksburg project house.” The house was indeed dynamited in
September, right after he left.112 A young law clerk for a Michigan Supreme
Court justice took part in the same project and was assigned to Ackerman,
Mississippi. Interviewed while he was there, he explained, “The strange
thing is the people here are so pleasant.… They are pleasant until they find
out why you’re here. Then it changes. It becomes cold.… Walking out of
the courthouses they yell at you. All the usual stuff. After a while you don’t
hear the words. You just see the lips moving.”113

The most intense outrage probably resulted from the experience of
racism and coercion against civil rights workers by local officials, including
representatives of the justice system. Sanford Katz was asked by the Guild
to go to Birmingham, Alabama, to try to assess what legal help was needed



and to determine if the Guild’s assistance would be welcome. At his arrival,
he found the Black community “in a state of virtual occupation by the
infamous Sheriff Bull Connor, his local police department and what seemed
to be a battalion of German shepherds.” Katz remembers staying at the
Gaston Motel, the only structure in town that accommodated Black patrons,
which served as the base for both local and out-of-town activists. Recently
bombed, the motel “was entirely surrounded by members of every police
agency in the State.”114

Ralph Shapiro, a white lawyer dispatched to Columbus, Mississippi,
recalls the little gestures of racism they faced. He was there with a Black
attorney from Chicago to represent a few young Black activists. The two
went to meet one of the city’s prosecuting attorneys. Shapiro introduced
himself. “He took my hand when I extended it,” remembers Shapiro, but
when his Black colleague extended his, the prosecutor “just refused to take
it and turned his back on him.” The intrepid Victor Rabinowitz, who had
represented a large number of controversial clients during McCarthyism,
also admitted his personal shock before that system of justice: “None of my
extensive practice in the Federal Courts in New York, Washington, Boston
and other so-called centers of civilization prepared me for the barbarism of
the courts, court officials and police in Jackson (and indeed in Albany,
Georgia, as well). We were all treated as alien invaders, as perhaps we
were.”115

As far as Guild lawyers were concerned, outrage and indignation usually
stoked radicalization and a stronger commitment to act. Kunstler explained
that after seeing Black people “beaten and bloodied,” he felt “empty inside”
and had to do whatever he could to stop their pain. As a result, he found
himself “no longer satisfied practicing conventional law and talking liberal
politics” and wanted to be “someone who had a real contribution to make”
for his new constituency, namely “the poor, the uneducated, the powerless,
the disfranchised.”116 “All too frequently,” wrote Goodman, referring to
Guild volunteers, “they went from one extreme to the other,” and after a
few days in the field, they wanted to be “just as militant as the COFO
workers.” “We constantly had to remind them that their job was to get
people out of jail and not to land there themselves,” glossed Goodman.
Crockett also claimed that none of the lawyers actually wanted to leave
after the week’s tour of duty, and all tried to think of reasons to stay



longer.117 In sum, Guild volunteers “went, learned, experienced the terror
that existed there, the difficulties of obtaining the most elementary justice,
and came back as converts. They became fighters for the cause and wanted
to do more.”118

Looking back to the experience with the civil rights movement, Guild
lawyers took away at least two main lessons from their practice. First,
relying on federal powers to eradicate injustice and racism was not a safe
plan. Second, legal strategies and the professional identity of movement
lawyers had to be revamped to fit the shifting political context. Regarding
the first point, Len Holt put it very straight: “The summer that wouldn’t end
—the Mississippi Freedom Summer of 1964—if it does nothing more,
should teach some and remind others that with regard to ending the racism
of America the Federal government is not so much helpless as it is
unwilling.”119

The belief that the evil substantially lay in the hearts of white
Mississippians and Alabamans and that the federal government, somehow
isolated and oblivious, just needed to be informed and properly activated
was eventually regarded as pure “naiveté,” wrote another Guild lawyer
reflecting on his experience in the South.120 To be sure, Guild attorneys did
not abandon any hope in that respect. In fact, they experimented with and
popularized the legal stratagem of removal, which was grounded on the
confidence that federal courts, as opposed to state courts, could still
guarantee a fair trial. Removal petitions had indeed profound effects upon
the movement, slowing down the “power structure” in its attacks and
boosting the morale of the movement.121 Also, federal courts—the Supreme
Court, the Fifth Circuit Court of Appeals, and some district courts—
rendered many decisions favorable to the movement. For example,
according to legal scholar Jonathan D. Casper, civil rights forces won fifty-
seven out of sixty-one sit-in cases decided by the Supreme Court between
1957 and 1967. The Warren court, as many contend, was a powerful ally to
the civil rights movement during that period.122

However, most of the court rulings were based on technical grounds and
sidestepped both First and Fourteenth Amendment issues; thus, they did not
frontally attack the system of segregation. Moreover, only a small portion of
the civil rights convictions in the criminal courts ever reached the higher
courts for appeal. When they did so, decisions took quite a long time to be



delivered; meanwhile, people sat in jail.123 As previously discussed, federal
protection was also accused of being full of gaps. Enforcement of
constitutional rights at the state level was lacking, beginning with the right
to effective counsel. Finally, direct interaction between civil rights workers
and the FBI was highly problematic, to say the least.

Karen Jo Koonan’s experience provides a case in point. At the age of
nineteen, Koonan traveled to Mississippi in the summer of 1964 to teach
people how to pass literacy tests in order to be able to register to vote. Her
encounter with the FBI was probably one of the key reasons she became a
legal worker and a lifelong Guild activist. When someone set fire to the
school where she was teaching, “two FBI agents, white Mississippians,”
approached her and asked if she had been threatened. “I said no,” she
remembers. But after a while, a car arrived carrying several people,
including the deputy sheriff of the county. “They jumped down and started
beating one of my co-workers—in front of the FBI.… I went hysterical. I
said, ‘Do something!’ And they replied, ‘It’s not our jurisdiction.’ ” “That
was the turning point for me,” she confesses. “I realized that [the problem]
was much bigger than some ignorant rednecks in some town of Mississippi.
This was about a whole system designed to protect some people and not
others. That changed my whole life.”124

The need for a broad makeover in the legal practice was the second
lesson that Guild lawyers typically learned. As a matter of fact, lawyers in
the South had experienced a very unusual way of working. Performing
nonlegal tasks for the sake of the movement had become a rather common
habit.125 As Kinoy wrote, “A merger of legal and political roles was
inevitable.” During the MFDP drive, Kinoy stood before organizers
“primarily not as a lawyer but as a political person,” being “on an equal
level with the other movement people.” He explained it in these terms: “Our
ultimate function was not only to be skillful technicians creatively molding
legal concepts to serve the needs of the people’s movements, but also to be
political beings in our own right, independent and equal members of the
movement, participating in the formulation of policy and then aiding in its
implementation.”126 Kunstler echoed this line of reasoning. Lawyers, his
experience confirmed, could be an integral part of the movement: “I spent
most of my time during the spring of 1963 marching in the streets of
Birmingham. I realized that the paperwork and intellectual maneuvers in the



courtroom were not the heart of the movement at all, but merely an
appendage. Marching and protesting, being out on the streets—that was
where the strength of the movement lay, and that would be how it would
finally prevail.”127

In spite of a rich dose of rhetoric, the testimonies of Guild lawyers
frequently describe a fascination with the movement and a tight relationship
with both civil rights workers and Black communities. The meetings in the
churches, the prayers, “We Shall Overcome” intoned together, Martin
Luther King’s impassioned speeches, the nights of endless political
discussion with others in the movement, and the warm personal reception
are common themes among the personal memories.128 Contrary to the
majority of civil rights lawyers, who tended to avoid emotional involvement
and remain dispassionate courtroom advocates, Guild lawyers did not make
any effort to stay aloof; rather, they amalgamated with the communities. For
example, they gave sermons in churches and participated in
demonstrations.129 In August 1963, the Guild president himself urged all
members of the bar to support the March on Washington for Jobs and
Freedom by actively taking part in the demonstration.130 This was
noteworthy, as it was the first time the Guild encouraged lawyers to literally
take to the streets. Kunstler rushed there and listened to Martin Luther
King’s legendary speech: “It was the most profound speech I had ever heard
and moved me as no speech had ever done—before or since.”131

Lawyers’ and law students’ direct contact with the movement also
brought together a deeper appreciation for the self-denial and courage of
civil rights workers—a realization that would affect future choices. In a
1965 report about his experience in Mississippi during the previous
summer, Stephen Bingham explained that among his civil rights
companions, “no one was weighing risk against need in personal terms.”
Activists also knew that their death was a possibility and, to some extent, a
necessity to wake up the nation. Yet, they did not withdraw.132 The topic of
courage also resonates in Deborah Rand’s description of her encounter with
SNCC field secretaries, whom she describes as “truly heroic people.”
Jimmie Travis, for example, who got a bullet in his neck while in
Mississippi, “talked about being shot, beaten, and insulted. He scared us but
also moved us and made us angry enough at what he suffered to want
desperately to stop it.” “Their courage and commitment,” notes Rand,



“demanded some act on my part to support the struggle for democracy and
racial justice.”133

This shift toward the movement also called into question the
conventional trial strategies of civil rights lawyers. Hitherto, the nature of
the southern legal system had affected defense strategies in criminal
prosecutions essentially in one way, toward the depoliticization of
proceedings. As sociologist Steven E. Barkan explains, the mere
representation of civil rights clients was risky enough, and juries were
generally hostile, so defense attorneys “could not afford the luxury of trying
in court to talk at length about the larger issues or racism and segregation.”
As a result, technical questions largely prevailed over social issues, and
political rhetoric was also avoided. Given that backdrop, many defendants
did not feel it necessary to carry their radical protests into the courtroom.
Racial issues were overlooked even in the well-publicized trials, such as
those of Martin Luther King.134 When not dealing with criminal trials, civil
rights lawyers were mostly employed to set out test cases to dismantle the
Jim Crow system.

The experience of Guild lawyers suggested a different reaction to the
legal emergency in the South. Both social issues and defendants’ political
claims gradually came back to courtrooms. “I understood,” wrote Kinoy,
“that the more we tied the fate of the individual to the overall confrontation
between the assertion of federal power and the effort to perpetuate the
system of segregation, the more chance we had of touching a raw nerve.” In
so doing, Kinoy came to the realization that one of the crucial tasks of a
radical lawyer was “to make this bridge between the individual defense and
the strategic assault upon the entire repressive structure.”135 At the same
time, by adopting a less litigation-centered approach, lawyers were not
leading the movement but following behind as a way to protect direct action
and the movement’s initiatives. Their primary responsibility was no longer
to fashion legal solutions to win freedom and equality through court
proceedings—they had to shield and empower the movement.136



2    Mass Defense

There was a moment in the 1960s when writing down the phone number of
the local NLG on an arm or wrist came to be a routine precaution before
any demonstration, like wearing comfortable shoes or bringing a lemon to
ward off the worst effects of tear gas. At a time when taking to the streets
was becoming the new normal and encounters with law enforcement an
increasingly common occurrence, any experienced protester knew that it
was wise to have rapid access to legal first aid they could trust.1 The NLG
thus became a reference point among radicals by virtue of its mass defense
work, namely a comprehensive strategy to deal with the legal troubles of
activists arrested during demonstrations, especially if there were many who
risked criminal charges. To be sure, the notion of mass defense already
existed in the communist tradition and first emerged through the legal
militancy of the International Labor Defense. In the first half of the
twentieth century, however, the concept of mass defense generically implied
the mobilization of the masses against bourgeois justice.2 Responding to the
evolving needs of 1960s movements and tackling an unprecedented wave of
arrests, Guild lawyers developed a new set of practices.

Even before the civil rights movement shook the conscience of an entire
generation, groups of white students across the country “felt there was a
kind of nobility in being devoted to the public good,” as Todd Gitlin wrote.
These young idealists treasured morality, opposed a nation obsessed with
the private pursuit of material wealth and expressed solidarity with the
people who were excluded from rights and prosperity. They also believed in
the value of direct action: putting their bodies on the line, they attempted to
seize—not only advocate for—civil liberties, campus reform, and peace.



Their imagination was clearly moved by the struggle in the South, but they
also shared a distaste for corporate liberalism and affluent society.3

By 1960, this political attitude quickly coalesced into the New Left and
shifted the campus mood across America, beginning in the Bay Area.
Known for its open-minded culture and diverse community, this segment of
California had been the favorite destination for scores of leftists, dropouts,
and bohemians since the 1950s. A large and tolerant university such as UC
Berkeley and a still vital Old Left community also contributed to making
the area a radical hotbed.4 It was precisely this well-known presence of
leftists of various lineages that drew the attention of the House Un-
American Activities Committee (HUAC). And when the committee opened
its hearings at San Francisco city hall, in April 1960, for the first time a
large contingent of students were there to oppose it. Indeed, anti-
anticommunism had unified a nonpartisan front of young people. Some of
them had formed the ad hoc committee Students for Civil Liberties,
affiliated with the ACLU, which demanded that HUAC be abolished.
Others were members of SLATE, a recently formed nonideological group
that urged an end to compulsory participation in the Reserve Officers’
Training Corps and challenged the restrictions on campus political activity
at Berkeley.5

On May 12, a rally at city hall gathered up to a hundred protesters, who
clamored for admittance to the hearings. Tickets had been assigned to
sympathetic observers, and the few unruly spectators who managed to enter
were dragged out by marshals. The day after, some five thousand
demonstrators showed up outside the hall, chanting, “Witch hunters go
home!” Suddenly the police opened fire hoses, and chaos erupted. Kicked
and clubbed, students went limp in an act of passive resistance. A few of
them, dragged down the marble steps by police officers, were left injured.
In two days of protests, a total of sixty-eight people, mostly students, were
arrested and charged with inciting a riot, disturbing the peace, and resisting
arrest. Only one student, Robert Meisenbach, was singled out as a
ringleader and charged with assault of a police officer with a deadly
weapon.6

The HUAC protest was, all at once, a sign of the end of McCarthyism, a
baptism by fire for a generation of student rebels, and the first direct
experience of police violence for many. It is not surprising that the event



also sent shockwaves through the law enforcement community and
specifically the FBI. Wanting to demonstrate that communists were behind
these protests—or better, all protests—Hoover commissioned Operation
Abolition, a documentary based on sloppy and forged evidence. The film
was so biased that it turned out to be one of the most powerful weapons
against HUAC. It was even screened by radicals to show that the
government would lie to its citizens about students who simply exercised
their constitutional rights.7

The events of May 1960 also prompted new legal needs: there was a
substantial number of protesters facing the same charges for political action,
and no one was there to help. The director of the local ACLU made it clear
that his organization could neither post nor guarantee bail. “It is not our
function to defend breaches of the peace,” he declared. If anything, the
ACLU could intervene on behalf of the spectators who were wrongly
arrested as rioters.8 Malcolm S. Burnstein—a recent graduate of UC
Berkeley Law School, a clerk on the Supreme Court, and a member of the
Guild—participated in the demonstration and was appalled by the sight of
police violence on harmless students. He wanted to help a friend who had
been arrested and, with no clue about what to do, called Charles R. Garry,
whom he had met through the NLG. Garry, who had been a president of the
San Francisco chapter of the Guild and was a renowned trial lawyer
dedicated to unpopular clients, headed immediately to the jail. To the
delight of the FBI, which was eager to prove a communist conspiracy, an
avowed Marxist who in 1957 had refused to disclose his communist
membership in front of HUAC bailed out all the demonstrators.

However, when the defendants came back to city hall to be sentenced,
they waived their right to a jury trial and placed their fate in the hands of
the judge. They also agreed not to sue the city for police brutality. They
fought no battle but were lucky enough to find a liberal judge who
dismissed all the charges. In 1961, Meisenbach faced a separate trial and
opted for a defense team of two civil rights advocates. One of them was,
once again, Garry. Meisenbach surprisingly refused to plea-bargain and
consented to an aggressive defense strategy. The two attorneys attempted to
politicize the trial and challenged eyewitnesses’ and police reports. Yet they
specified that Meisenbach was not a political activist and was unjustly
singled out. The jury cleared Meisenbach of all charges.9



As a result of a wave of protests against job discrimination in San
Francisco, masses of young activists were arrested again in 1964. Led by
civil rights groups such as the Berkeley Congress of Racial Equality,
demonstrators picketed and sat down to denounce ingrained discrimination
against minorities in employment. They targeted Lucky’s stores, the
Oakland Tribune, auto row shops, and, most famously, the Sheraton Palace
Hotel, where nearly three hundred people were arrested on March 6. The
mass arrests, which generated a total of 474 defendants charged with
disorderly conduct, disturbing the peace, and trespassing, brought back the
need for lawyers who were both familiar with criminal law and able to
establish a relationship with political clients.10

Many volunteer attorneys and law students participated in the defense
efforts, and the Guild submitted a number of amicus briefs. Nonetheless, the
briefs were disregarded, the coordination among counsels was scarce, and
the organization was rudimentary. The prosecution also parceled defendants
into thirty-seven group trials, enough to require a large number of lawyers
and to dissipate defendants’ energies but not enough to stall the local
system of justice. While local government officials scourged civil rights
activists in the media and “unusual tension” arose in the courtrooms, the
quality of justice was unequal. More than a half of defendants were
convicted, and sentences were generally harsh, similar to those given to the
Freedom Riders in Mississippi.11

Guild lawyers were disappointed. Something had to be devised to protect
the rights of protesters in the future. But what could they do?

A Tentative Defense in Berkeley
Without a break, another more daunting challenge barged in. A few miles
away from the halls of justice, at the uproarious UC Berkeley, students
came back to campus in the fall of 1964 with extraordinary intolerance for
rules, hierarchies, and paternalism. Eager to put participatory democracy
into practice, they demanded to be treated as citizens with a voice in the
governance of the university. Incidentally, some of them had spent the
summer in Mississippi and, after close encounters with the Ku Klux Klan,
were hardly intimidated by academic authorities. Students were bold and



knew the grammar of civil disobedience. Now they wanted to speak
freely.12

Compared to other universities, UC Berkeley under the presidency of
Clark Kerr was a reasonably accepting space for free speech, yet since that
fall, school officials had enforced a rule banning the use of university
grounds to promote off-campus political causes, such as civil rights. Hence,
free speech, in a period of relentless politicization, did not mean free
advocacy. What happened later—the first major campus revolt of the 1960s
—has been widely recounted, and a few words suffice to bring it to mind.
Everything started with petitions for free speech, a few pickets on the steps
of Sproul Hall (the main administration building), and the ensuing
suspension of students. Then, on October 1, Jack Weinberg—a former
student and current civil rights worker—set up a table to distribute CORE
materials, refused orders to leave, and was subsequently arrested. Loaded
into a police car in Sproul Plaza, he received the solidarity of hundreds of
students, who sat down around the vehicle and urged his release. For more
than a day, students chanted civil rights songs and employed the roof of the
car as a podium to address the crowd. They demanded to meet the
chancellor and that no disciplinary actions be taken. A junior in philosophy,
Mario Savio, enchanted the onlookers with his natural charisma.13

In the blink of an eye, the Free Speech Movement (FSM) was born and
began holding rallies almost every day at noon on the steps of Sproul Hall.
It was during these early days that the students who had obtained a
committee to “negotiate” the exercise of political and civil rights on campus
contacted sympathetic lawyers. Through Communist Party connections,
Bettina Aptheker, an FSM leader and the daughter of renowned Marxist
historian Herbert Aptheker, approached Guild attorney Robert E. Treuhaft
to be advised on legal and constitutional issues. Treuhaft had been a
member of the CPUSA in the 1950s, had represented HUAC witnesses, and
had opened a small firm specializing in labor law in Oakland with another
Guild attorney, Doris B. Walker—a former factory worker and a communist
herself.14 The aforementioned Burnstein had been hired by Treuhaft and
Walker and, in that capacity, was designated to deal with the students. It is
interesting to note that Burnstein knew that the students were absolutely
right in their basic demands and could reject any compromise solutions on
solid legal grounds. However, still imbued with a gradualist approach, he



proposed to accept the university’s middle-of-the-road offer. Students did
not follow suit and, in retrospect, they were right.15

On December 2, 1964, a showdown could not be avoided any longer, as
thousands of students amassed to protest the threatened suspension of Savio
and other activists. After Savio gave a speech that would go down in the
annals, and Joan Baez sang “We Shall Overcome,” a mass of protesters took
over Sproul Hall and occupied its four floors. The university requested
police intervention. From the wee hours of the following morning, everyone
inside the building was arrested and charged with trespassing, failure to
disperse, and resisting arrest. Robert Treuhaft was the first to be taken into
custody and brought to Santa Rita jail. At the end of the day, a total of 773
people were arrested, giving shape to the largest mass arrest in California
since 1946. No legal organization was ready to help, though. While civil
liberties lawyers phoned one another to gather volunteer counsel, a
borrowed office on campus was designated as Legal Central. Since no bail
money was available, faculty members who sided with students posted bail
and released the arrested.16

Though fury over the mass arrest mounted, it was soon overcome by joy.
After further negotiations, the university backed down and granted the right
of political advocacy on campus. It was a great victory, proof that an
uncompromising strategy paid off, and a source of inspiration for activists
across the country. However, following this political success, the judicial
battle proved dire. The criminal defense of those arrested during the sit-in
resulted, as Burnstein wrote, in “an unvarnished legal defeat,” namely the
conviction of 99 percent of the arrested. How did it happen?

An emergency meeting right after the arrests gathered more than thirty-
five lawyers who volunteered to help, but many more came on board later,
nearly one hundred altogether. Some of them were radical lawyers, others
were more neutral lawyers moved by the students’ sacrifice, and still others
were lawyers appointed by students’ families. Burnstein, who was the best
acquainted with the FSM, was chosen to coordinate the defense. He
eventually teamed up with Richard Buxbaum, who was a left-leaning
professor of law at Berkeley and a sympathizer of the movement; Henry
Elson, who gravitated around both the ACLU and the NLG; Norman
Leonard, who was a seasoned civil liberties lawyer and a longtime member
of the NLG; and Stanley Golde, who was one of the leading criminal



attorneys in the Bay Area. This lawyer lineup was meant to represent the
various currents of the FSM.

Provided that all students pleaded guilty, the prosecution offered a very
lenient sentence of probation for the majority and a more serious sentence
for the few presumed leaders. But a large majority of the students refused.
All of them were the same, they rebutted, and a “unified defense” seemed
“the only way to honor the unified principles that had led to the sit-in.”
They also believed that they would win in the end, so they requested a
“mass jury trial” of all the indicted students. However, the court denied the
motion. At that point, both defendants and prosecutors risked having more
than seventy separate trials, because in Alameda County it was customary
to not try more than ten people together. This solution would have taken an
extremely long time (up to five years, considering the regular schedule),
would have led to unequal judicial outcomes for people charged with the
same crimes, and would have required dozens of lawyers ready to commit.
Even sympathetic lawyers were not available for such a lengthy crusade.17

After much debate, the majority of defendants agreed to accept a second
deal offered by the prosecution, which was to waive a jury and proceed to a
trial by judge of a representative number of defendants (155), whose ruling
would apply to everybody. Defined as a “mass court trial,” it was a sort of
trial by proxy, which was irregular and unprecedented but seemed the lesser
of two evils. Only one defendant got his case severed, and just a radical
minority contested the decision. Pragmatism prevailed over politics. The
judge was considered fair, and lawyers believed that the chances of
obtaining a favorable verdict were good. At the same time, a trial of this
kind was briefer than any other solution, and students didn’t want to spend
too much time and money trapped in the clutches of justice. Only a few of
them thought about politicizing or exploiting the trial as a forum. The only
overt political statement was the refusal to plead guilty, which implied the
confidence of being on the right side.

In any event, the trial was quite ordinary and prompted scarce
participation by the public or even the students themselves. Although the
defense committee asked defendants and supporters to attend the
proceedings whenever they could and to raise money to pay at least office
costs, results were scanty. Rarely more than thirty defendants showed up
during the trial.18 In their correspondence, lawyers repeatedly lamented that



they were in desperate need of funds and, most importantly, that many of
their clients had shirked their responsibility of coming to court. Your
absence, they wrote to the students, weakens your own defense. “If you feel
no other obligations,” they added, “you still have one to the lawyers—who
are giving their days and nights in your behalf.”19 At the same time, lawyers
did not envision a particular role for their clients and asked them to behave,
to avoid talking with the press, and “to dress up and be neatly groomed” for
all court appearances.20 “None of the five of us ever got outraged,”
remembers Richard Buxbaum, one of the five defense lawyers. “No one
shouted, screamed, played the game, and so on.… This was not a histrionic
case.” Buxbaum also confirms that the students “were not really interested
in a provocative kind of confrontation.” Mario Savio himself was
apparently “very sincere in his belief in attempting to have a just result
without having to screw up the court system.”21

The verdict disappointed almost everyone. The judge acquitted all
defendants of failing to disperse from an unlawful assembly but convicted
them of trespass. Those who went limp were also convicted of resisting
arrest. While the vast majority of students received only fines, ten of them
were given harsher sentences (up to 120 days in jail, plus a fine and
probation).

Upon reflection, the waiver of jury trials was singled out as the main
reason for the legal defeat and taught a lesson to political defendants.22

Since that verdict, radical activists of the 1960s and 1970s rarely
relinquished their right to be tried by peers, hoping to find sympathetic
jurors among common people. At the same time, it was clear that both FSM
students and lawyers treated the trial as a conventional criminal proceeding
and did not attempt to educate the public with political arguments. Around
the defendants there was a frail committee, and the Guild failed to act. “We
had been as cooperative as possible all the way through,” lamented a
student; hence, the government “has gotten its convictions with a minimum
expense and embarrassment.”23

Yet times were changing, and the defeat prompted reflection. Albeit in a
contradictory way, students signaled their intolerance vis-à-vis a system of
justice that had punished them for acting in the name of constitutional
principles. Therefore, before sentencing, when the judge asked all
defendants to write him a note explaining their position, they replied with



more than six hundred letters in which they reiterated their faith in the
freedom of speech. The letters were essentially ignored and ended up in the
university archives, yet they represent the litmus test of a shift toward a
more disenchanted view of justice. Instead of apologizing, demonstrators
reaffirmed the lawfulness of their actions.24 At the same time, in another
minimal but contentious gesture, a number of students refused probation
and accepted lengthened jail terms. A few of them also spoke out against
the war in Vietnam in front of a dumbfounded judge.25

In the aftermath, Guild lawyers discussed the dangers and potentiality of
mass defense, also inviting some FSM activists to speak at the Guild’s 1965
national convention in San Francisco. But in August of the same year,
during the Watts uprising, the Los Angeles chapter of the Guild found itself
substantially powerless. For six days, ten thousand Black Americans
protesting lack of jobs, inadequate schooling, and police brutality took to
the streets, looted stores, set property ablaze, and exchanged fire with law
enforcement. When the smoke cleared, 34 people were dead, including 3
police officers, and 1,032 were injured; 3,952 Black citizens (4,200
according to Guild records), including 500 juveniles, had been arrested.
Eighty percent of those arrested were held in jail for more than two weeks,
and bails were set on average $3,000 above normal. It was also impossible
to obtain accurate information about the persons involved in the riot and
detained. Confusion prevailed, and the Guild filed an amicus brief urging
the release of those under arrest, either on their own recognizance or on low
bail. Discussions and individual initiatives of volunteer lawyers were all
that emerged from the Guild’s participation—too little for a situation that
was becoming explosive.26

When other so-called race riots broke out a couple of years later in
Newark, Detroit, and plenty of other communities, radical lawyers felt a
natural urge to help.27 Once again, Black people rebelled to denounce
enduring segregation, alienation, and poverty, and acted against symbols of
white America. More than at any time before, as the Kerner Report
denounced, it was clear that the civil rights movement remained unfinished,
and the nation was still harboring “two societies, one Black, one white—
separate and unequal.”28 Unsurprisingly, Guild lawyers rushed to create
makeshift defense committees. One such lawyer was Dennis James, a
graduate of the University of Michigan Law School who had just



abandoned the Democratic Party to side with the New Left. Being in
Detroit, he pooled with a group of lawyers he knew through the Guild and
created the Metropolitan Defense Committee. This elementary organization
offered pro bono representation to people arrested for alleged rioting or
organizing riots.

Yet James felt that initiatives like this were not enough. A few months
later, at an executive board meeting of the Guild, he sounded the alarm:
demonstrations were growing exponentially, and activists were being busted
every day. Radical lawyers had to act more consistently, open offices, and
coordinate their work.29

Shaping Mass Defense
It was the Vietnam War that magnified the student movement, radicalized it,
and dragged it off campus. As such, it stands to reason that the Vietnam
War played a key role in electrifying Guild lawyers and prompting them
into action.

Students for a Democratic Society (SDS)—the main student organization
of the New Left, famously reborn in the early 1960s with the Port Huron
Statement—had the intuition and the energy to stage the first national
demonstration against the conflict. Up until those days, university-based
teach-ins had been the most frequent form of antiwar protest. On April 17,
1965, between twenty thousand and twenty-five thousand people
materialized at an SDS march in Washington, D.C., surprising everyone and
giving life to the largest peace march in U.S. history up to that time. In a
celebrated speech, SDS leader Paul Potter called for the creation of “a
massive social movement” that would “understand Vietnam in all its horror
as but a symptom of a deeper malaise.”30

A few weeks later in Berkeley, Jerry Rubin, a still unknown working-
class activist from Cincinnati, joined forces with a few antiwar organizers to
create the Vietnam Day Committee (VDC) and sponsored a teach-in at the
university. More than thirty thousand people flocked there. When the
speeches were over, several hundred participants, led by members of the
Young Socialist Alliance, departed campus and marched to the Berkeley
draft board, where they hanged President Johnson’s effigy and burned draft
cards. In August 1965, when the army began to send troops to Vietnam, and



military trains were running through Berkeley to the nearby Oakland Army
Base, the VDC decided to picket the trains and disrupt their course, sitting
on the tracks and jumping on wagons with leaflets.31

Direct actions increasingly implied breaches of the law, and people
involved in the movement clearly needed a more structured, permanent, and
specialized legal support system. Peter Franck, a Free Speech Movement
activist and a young Guild lawyer in Berkeley, proposed creating an
umbrella organization to coordinate the defense of antiwar demonstrators in
the Bay Area. His friends Fay and Marvin Stender jumped in, and together
they established the Council for Justice. Fay was a junior partner in the
radical firm Garry, Dreyfus, and McTernan. With her husband Marvin, a
committed radical lawyer, she had joined the San Francisco Guild in 1961.
The two had taken part in the Guild’s project in Mississippi and had already
helped with campus sit-ins. Now they were ready to serve their first client,
the Vietnam Day Committee. On behalf of that organization, they designed
a system of intervention for direct action, with volunteer lawyers providing
advice on the spot, dispatchers, and a bail center. They also secured permits
for demonstrations and made themselves available almost anytime.32

And yet the efforts of the Council for Justice were drops in the ocean, as
the antiwar movement kept growing. While Congress passed war
appropriations by huge majorities, demonstrators resolved to break the
myth that the war was backed by national consensus. It was time to raise the
stakes and escalate contention from protest to resistance. In that context,
groups of young antiwar activists based in Berkeley organized Stop the
Draft Week, to be held on October 16–20, 1967. The goal of this concerted
series of actions was “to promote mass civil disobedience against the war.”
Sit-ins, picket lines, rallies, and episodes of “active resistance” were geared
toward the disruption of the Oakland induction center, where hundreds of
young men entered the armed forces daily.33 The planning of the weeklong
action was meticulous, and the complex organizational chart that was drawn
up placed the legal office in a central position, in direct contact with the
headquarters. “No aggressive violence against the cops” was encouraged,
but it was agreed that all demonstrators had “a right to defend themselves
against attack.” Peaceful moral witnessing was definitely over.34

Although dominated by a pacifist sit-in, the first day was already legally
complex and ended with the arrest of 140 activists, including Joan Baez.



The morning after, a few thousand demonstrators descended on the
induction center and found five hundred police officers in riot gear, who
welcomed them with mace and severe beatings. While protests during the
following two days were more restrained, between six thousand and ten
thousand people converged on Oakland on Friday with a spirit of anger and
revenge. Wearing helmets and carrying homemade shields, many acted as
mobile squads, erected barricades, overturned cars, threw bottles and rocks
at police, and spray-painted buildings. When the police shielded the
induction center, demonstrators went on a rampage through the business
district of downtown Oakland. With unprecedented rage, protesters tried to
paralyze police by slashing tires, blocking intersections, and derailing city
buses. A few officers and demonstrators were injured, but only twenty-eight
people were arrested. By the end of the week, arrests totaled 317.35

The legal safety net held, fending off potential disasters. In addition to
the legal headquarters, the Guild’s student chapter at Berkeley and the local
lawyers managed an emergency phone line and sent observers to monitor
arrests and police behavior in the field. Guild attorneys worked around the
clock all week, interviewing activists in jail, helping to arrange for bail, and
appearing in court to advise defendants on their rights. Other Guild
attorneys remained on standby and counseled people who phoned their
offices.36 A system of mass defense for large arrest situations was finally
born, and it was simultaneously employed in Washington, D.C.’s Stop the
Draft Week. The NLG estimated that in the two cities, over two hundred
law students worked with senior attorneys to assist with mass arrests,
observe and prepare affidavits, and draft background memos for volunteer
attorneys.37

Two months later, during another Stop the Draft Week in New York City,
the scheme was replicated and, for the first time, the New York City Guild
chapter set up an official Mass Defense Committee, chaired by Mary M.
Kaufman. Described by the press as a “spirited red-headed” attorney,
Kaufman was a courageous and talented woman.38 She had been part of the
Nuremberg trials U.S. prosecution team and later, during McCarthyism, had
defended a number of activists against the Smith Act, including labor
organizer and communist leader Elizabeth G. Flynn.39 The New York
demonstration began on December 5, 1967, when a coalition of antiwar
groups led by progressive pediatrician Dr. Benjamin Spock took to the



streets with the objective of closing down the induction center in lower
Manhattan. To defuse possible tensions, the massive police contingent
allowed Spock and a small crowd of protesters to penetrate the blockade
and commit civil disobedience. Activists sat down for a few seconds in
front of the building steps and were quickly ushered into paddy wagons, as
expected. Although the entire process was arranged in cooperation with the
police, the “almost liturgical protest” led to arrests and charges of disorderly
conduct. By the end of the week, the police, especially its plainclothes
officers, lost patience and enforced order with a vigorous intervention. All
in all, more than five hundred demonstrators were arrested.40 Since most of
the demonstrators had avoided disruptive tactics, the ACLU lawyers
handled many arraignments, but the NLG referral panel took care of
approximately two hundred cases. For most of them, the Guild lawyers won
dismissals.41

Columbia, 1968
New York’s Columbia University was ripe for revolt, possessing all the
ingredients for combustion. SDS had become a protagonist in campus
politics and was increasingly dominated by a radical wing, the Action
Faction, led by Mark Rudd—a firebrand with contagious energy and a
talent for seizing the moment. As protests gained traction, in September
1967 the university ordered a ban on demonstrations on campus, which
served only to radicalize the political climate, and put on probation a few
student leaders who had simply marched to present a petition. In addition to
white radicals, a number of Black students veered toward the Left and
formed the Students’ Afro-American Society, with roots in the Harlem
community and an agenda that partially overlapped with SDS’s program.

In the name of self-determination, radicals opposed a university
administration that appeared remote from students and prone to the interests
of corporate America, starting from the self-appointed board of trustees,
which disposed of the power of last resort. More specifically, radicals
denounced Columbia’s affiliation with the Institute for Defense Analyses
(IDA), an organization that conducted research for the Department of
Defense. IDA was the smoking gun that exposed Columbia’s involvement
in the military-industrial complex and, simultaneously, proved Columbia’s



disregard of democracy. Without open consultation, the university had
become affiliated with IDA, and both its president, Grayson L. Kirk, and a
trustee joined the board of IDA. A further issue that fueled discontent was
the planned construction of a gymnasium in Morningside Park, a narrow
strip between Harlem and Morningside Heights. Being a green island for
the local Black community, its partial occupation by Columbia came to
symbolize the colonizing attitude of white institutions. Radicals contended
that the “Gym Crow,” as it was renamed, would have been an exclusive
space for affluent students. Construction began on February 19, 1968; the
next day, the first sit-in was held.42

Gradually, as Columbia was portrayed as the epitome of a corrupt
system, the protest escalated into a revolt against American society as a
whole—a society in which, on February 8, a group of unarmed Black
demonstrators in Orangeburg, South Carolina, had been fired on by police,
leaving three dead and thirty-three injured; a society in which, on April 4,
Martin Luther King was fatally shot on the balcony of a motel by an
unknown killer.43 While contention at Columbia mounted, in more than one
hundred cities across the United States people unleashed their rage over the
death of King and were confronted by tanks and rounds of arrests: forty-six
people lost their lives. The promise of liberation through nonviolence
seemed to die with King, and scores of angry young people swelled the
ranks of militant groups. As one student leader put it, “The force of logic
having failed, the logic of force was fast becoming the only alternative.”44

This is why, on April 23, when one thousand students and sympathetic
faculty marched onto Columbia’s campus, conflict proved hard to tame.
While Black protesters barricaded themselves in Hamilton Hall, whites
seized Low Library. Compromise solutions immediately clashed against a
wall of mutual intransigence. Faculty repeatedly tried to work as
peacemakers and organized meetings and committees, but all efforts
became increasingly quixotic. The 750 striking students, who came to
control five university buildings (coordinated by a Strike Central), were
more interested in making a political point and in changing their lives than
in winning over concessions. Against a society they saw as repressive and
dehumanizing, they attempted to carve out liberated spaces and to
reconstruct personal relationships. Only an amnesty in favor of the strikers



—to avoid the much-feared expulsions—could have possibly shifted the
balance.45

Such a scenario inevitably called for the presence of lawyers. And this
time the Guild was ready to act. After the first occupations, New York City
Guild members got in touch with the students, while the NLG student
chapter at Columbia acted as a legal liaison to the various buildings. From
inside the Black-led Hamilton Hall during the first night of the siege, the
chapter gave its formal support to the occupation in a statement to the press.
Over thirty law students picketed the law school, and a Guild student
member served on the steering committee of the strike. To deal with the
expected mass arrest, a legal defense apparatus was set up in advance.
Preparations were made to obtain bail money and lawyers for the
arraignments, while law students served as legal advisers for the various
communes that were created in the liberated buildings. Despite their
overconfident declarations, these young students on the barricades were
often scared, so they constantly sought advice from lawyers about the
consequences of their actions.46

In April 1968, Eleanor Stein, the daughter of Annie and Arthur Stein—
communists, union organizers, and antiracist activists—was completing her
first year at Columbia Law School. Absorbing her parents’ ethos, she had
been an organizer with CORE and with the National Committee for a Sane
Nuclear Policy in New York City. Yet she was especially inspired by two
family friends and Guild founding members David Rein and Joseph Forer,
Washington lawyers who had done antidiscrimination litigation and
represented a huge number of communists before HUAC. With a few
friends, including Michael and Margaret Ratner and Gustin (Gus)
Reichbach, Stein reopened the Guild student chapter at Columbia and, quite
inevitably, found herself among the strikers.

“We were all working for the Guild office,” she remembers today. “The
protocol was that you were an observer so that you could not get arrested.
Hopefully, your presence as a witness could prevent the worst police
excesses from happening, and you could make sure that people didn’t just
disappear off the streets. So that distance was important. Functioning as a
lawyer or law student, you created a cordon sanitaire between the police
and the demonstrators. It was sort of a persona that law students used to
have, also preserving a kind of psychological distance.” Yet the attitude of



Guild members was shifting. Stein, indeed, respected the protocol she
described for one day only, before the distance disappeared and she
definitively merged with the occupants.47

Even senior lawyers saw the involvement at Columbia in a different light.
When the New York City Guild president wrote to his colleagues to urge
them to join the new battlefield, he described the defense of Columbia
students as “a unique opportunity of participating in a situation which is
socially and politically very exciting and in which new legal concepts are
being developed or initiated.” Not only were “important legal issues” in
constitutional and criminal law being raised, but radical lawyers were
becoming “a significant factor in the social scene in the city and throughout
the country,” establishing the Guild “as a meaningful and effective
organization.”48 The fact that picket lines and peaceful demonstrations were
supplanted by an invasion of property, including vandalism in the
president’s office and even the hostage-taking of the acting dean, led to “an
entirely different scene” that involved much more than civil liberties. “It
was,” read an internal memo, “a tug of war on Columbia’s property
between rebellious students and their supporters against an oppressive and
irrelevant school administration, deaf and blind to the need for change. The
issues involved racism, war and the alienation of the students.” Contrary to
the existing defense organizations, the Mass Defense Committee recognized
that demonstrators had been forced to devise new contentious strategies.49

Six days after the first takeover, while the trustees undercut the last
negotiating efforts, it seemed clear that strikers would prefer being arrested
rather than giving in to the administration. Eventually, President Kirk
authorized a police intervention to end the occupation. During the night of
April 29, police began assembling on the periphery of the campus. Black
strikers allowed themselves to be arrested peacefully and were reportedly
treated with kid gloves, as everybody was concerned about the reaction of
the Harlem community. By contrast, in the early morning of April 30, more
than a thousand police officers forced their way into the other four buildings
occupied by white radicals. Although the latter resisted arrest only by
dragging their feet, they were brutally handled. Eleanor Stein was among
them: grabbed by the hair, she was harassed and shoved into a police van.
Uniformed and plainclothes officers also charged into the crowd of
supporters that were gathered outside the buildings. In the end, 711 people



were arrested, most of them charged with criminal trespass and resisting
arrest.50

It was almost impossible for lawyers to restrain police on the spot. Some
of them spent the night in jail to assist the young strikers and represented
them at their arraignments, while other attorneys immediately drafted
injunctive suits against the City of New York and the university to prevent
further disciplinary proceedings.51 In the meantime, Columbia closed for a
week, and for the rest of the term, only some classes could resume their
regular schedule. While pseudo-communes were created, the Strike
Committee urged class boycotts and engaged students in counter-classes
within a newly instituted free university, designed on the model of the Free
University of Berkeley. Guild lawyers and law students also participated, by
teaching courses on civil disobedience and how to deal with police.52

Before the summer, two other incidents around Columbia led to further
arrests and additional legal needs. The first was the occupation of a
Columbia housing building on 114th Street, where 117 people were arrested
—including Rudd, who had escaped the previous mass arrest. The second
incident arose from the disciplinary hearings of the six student
demonstrators who had been singled out before the occupation. The
students refused to appear in front of the dean on May 21, sending their
parents and lawyers instead, and four of them were suspended. Supporters
protested, barricades were erected on campus, and a building was seized.
Clashes with police ensued and, by the morning after, another 174 people
had been arrested.53

In this case, too, observers denounced police brutalities. According to a
report by Columbia sociologists, in cooperation with ACLU and NLG
lawyers, “The widespread abuses exhibited in the mass police actions at
Columbia” were not simply the work of a few bad apples or the angry
response of men under threat or provocation but forms of “violence
undertaken coolly—usually—as a form of punishment.”54 Retrospectively,
members of the Tactical Patrol Force—the elite group of one thousand
police officers who were called to campus—denied any punitive intent
against the “ungrateful” affluent kids but incidentally admitted an
aggressive intervention, as for them it made no difference “dealing with
middle class students or knife-wielding drug dealers on the Lower East
Side.”55 In any event, Major John Lindsay also criticized police officers’



excessive force, and student charges of brutality poured into Guild offices,
together with requests for legal representation.56

Arguing that protest was an internal affair of Columbia, many asked the
university to drop criminal charges. Columbia, however, maintained that the
matter was out of its hands, as the trustees had already filed a complaint to
the New York Police Department. Meanwhile, the district attorney’s office
discussed whether it made sense to prosecute these cases at all. Police had
arrested people haphazardly, without much regard to reliable evidence or
witnesses to document the events and prove that defendants had actually
committed the crimes, especially trespassing.57 Also, the large number of
cases, approximately one thousand in all (later reduced), made it unlikely
that the DA’s office could try everybody if they all insisted on a trial. And
this was precisely what strikers, backed by Guild lawyers, asked for. In a
fundraising letter, student leaders threw down the gauntlet: “Although many
of us have no confidence in our legal system we are demanding jury trials.
Jury trials will enable us possibly to turn the court room into political public
forums where the truth and nothing but the truth will be presented. The
accused will become the accuser.”58

In August 1968, after Columbia president Kirk announced his early
retirement, the acting president, in a gesture of reconciliation, asked the DA
to drop criminal trespass charges and requested that the courts apply
maximum leniency in the pending cases. However, New York district
attorney Frank Hogan—who also had a seat on the Board of Trustees of
Columbia University—insisted on prosecuting the students. And the
students were ready to fight the charges. By then, the Mass Defense
Committee, coordinated by the tireless Mary Kaufman, had already
recruited forty to fifty attorneys, who made themselves available to
represent Columbia defendants pro bono. The Guild’s call for volunteers
brought a very quick and enthusiastic response, partly because of the shock
of “the outrageous misconduct of the police” and partly because of the
identification of the lawyers with the arrested.59 Even senior lawyers felt an
unparalleled empathy with these “urban, middle-class college kids, the kind
of kids that attorneys have,” a local reporter observed.60 The response of the
public was, in Kaufman’s words, “heart-warming,” and contrary to the past,
thousands of dollars poured into the Guild’s office to be used for bail.61



The committee worked as a referral center by connecting individual
defendants with sympathetic lawyers.62 Kaufman held countless meetings,
sent updates, and discussed common strategies. She also took care of
training many of the volunteers who lacked experience, as the committee
sought to create a synergy among seasoned lawyers, young lawyers, law
students, legal workers, movement groups, and students’ parents.63

Ultimately, the Guild provided lawyers for almost all Columbia cases,
including those of the two leaders, Mark Rudd and Martin Kenner, who
were facing serious charges such as conspiracy to murder.64

The Guild also commenced an action in U.S. district court to enjoin
Columbia University from adopting disciplinary measures against the
students on the grounds that the university was imbued with a public
interest, and its denial of democratic participation violated basic
constitutional standards. According to the lawsuit, the sit-in was peaceful,
and students had been assaulted. Furthermore, Guild lawyers challenged the
criminal prosecutions, arguing that DA Hogan, being a trustee of Columbia
University, had a personal and biased interest, which deprived the
defendants of due process. Finally, Guild attorneys demanded the right of
jury trials in all cases where students required them “on the ground that
these cases [were] in essence political trials[,] and under decisions of the
U.S. Supreme Court they [had] constitutional right to such trials.”65 Some of
these claims were founded while others were “purely political points,”
admits Michael Ratner, a student at Columbia Law School who joined the
occupation and later found himself on the side of Guild lawyers. But one of
the main goals of the suit was to publicize students’ demands, “even if these
arguments had little chance of legal success.”66

When the criminal trespass cases went to trial, the prosecutor—according
to one of his colleagues in the DA’s office—made “a series of half-hearted
arguments,” “in contrast to the array of lawyers on the other side, all of
whom made a series of convincing and impassioned statements.”
Eventually, the judge irrevocably dismissed every case.67 The legal-political
strategy of the Mass Defense Committee had delivered and was also
successful in the other Columbia cases, ensuring an overwhelming number
of dismissals.68



From Chicago to the Bay Area
The sense of urgency and the acceleration of time in those climactic months
between 1968 and 1969 are particularly hard to imagine, decades later. To
grasp them, it is crucial to remind ourselves that scores of activists had been
marching against the war in Vietnam for over four years and against racism
for more than a decade. From their perspective, these efforts—from orderly
rallies to civil disobedience—were not leading to any tangible change. In
fact, change was already in motion but was hardly visible from the vantage
point of the present. Such a sense of impotence had already generated harsh
confrontations, especially in Oakland. Now, the Democratic National
Convention, which was to be held in Chicago in August 1968, provided an
invaluable opportunity for a showdown.

While calls for a confrontation were on the rise, many in the movement
came to believe that it was time to arouse the sleeping dogs on the right. “A
movement cannot grow without repression. The Left needs an attack from
the Right and the Center,” wrote Jerry Rubin in January 1968, echoing an
old revolutionary argument. And he pointedly added, “Life is theater, and
we are the guerrillas attacking the shrines of authority, from the priests and
the holy dollar to the two-party system.” Polarization was extolled, and a
clash between the New Left and the clerics of pro-war liberalism was fairly
apt to enhance it.69

With spectacular synchronism, the rising star of the Black Panther Party
(BPP) also captured the imagination of an increasing number of white
leftists. Born in the fall of 1966 in Oakland, the BPP tapped into the lost
promises of the civil rights movement and the deception behind the
enduring economic and political marginalization of Black America. Its
leaders Bobby Seale and Huey P. Newton portrayed the Black community
as a colony, police as an occupying army, and the Panthers’ struggle as an
anti-imperialist war. Initially conceived as a self-defense organization, the
party patrolled the police in Black neighborhoods to hold them accountable
and to prevent harassment. Tellingly, the Panthers drove around the streets
of Oakland with guns, tape recorders, and law books. As Bobby Seale
explained, the Panthers sold copies of Mao’s Little Red Book on the
Berkeley campus and, with that income, bought their first stock of weapons.



This way, the party increasingly presented itself as a disciplined armed
force that could lead the Black liberation struggle.70

At the same time, the Panthers recognized that to win over hearts and
minds they had to address other community needs, from education to
housing and employment, so they started to collect donations and food from
local merchants and offered hot meals to kids in a church—the famous and
cherished Free Breakfast for Children Program. They also instituted, among
other things, a Free Clothing Program and free health clinics. Always
navigating “a narrow boundary between legal participation in U.S. politics
and full-out war,” as it has been perceptively written, until 1968 the only
visible face of the Panthers was the contentious one. Under the glare of the
media and chanting, “Revolution has come, time to pick up the gun,” in
May 1967 they marched on the California capitol to defend the right to bear
loaded firearms in public (after a bill threatened to ban it). In a matter of six
months, they reached international notoriety. Their boldness and idealism,
coupled with their leather jackets, black berets, sunglasses, and afro
hairstyles, mesmerized scores of young radicals. White activists were
electrified too and were reassured by the Panthers’ commitment to avoiding
counter-racism.71

In the midst of such a hectic moment, the two main groups that organized
the contestation to the 1968 Democratic National Convention—the National
Mobilization Committee to End the War in Vietnam (the Mobe) and the
Youth International Party (YIP)—had very different ideas on how to
challenge the establishment in Chicago and accelerate the end of the
Vietnam War. The first one, a multifaceted coalition led by activists as
diverse as Rennie Davis, Tom Hayden, and David Dellinger, had already
brought more than 100,000 peaceful protesters to Washington, D.C., in
October 1967, and also marched on the Pentagon. The Mobe proposed a
disciplined and nonviolent mass demonstration. By contrast, YIP, led by
Jerry Rubin and Abbie Hoffman, hoped to funnel the irreverence of its
members, known as Yippies, into a Festival of Life, which confusedly
blended guerrilla theater, violent confrontation, and unpredictable
provocations. Their invitation card announced that “Rock groups will be
performing in the parks; newspapers will be printed in the streets; provos
and police will play cops and robbers in the department stores; Democrats
and dope fiends will chase each other through hotel corridors. Longboats



filled with Vikings will land on the shores of Lake Michigan, and discover
America!”72 Guaranteed was only the fact that organizers expected a
dangerous confrontation against a Democratic mayor and a police
department that conflated all radical activists into the stereotyped image of
un-American hippies.73 As a matter of fact, city officials took at face value
the Yippies’ threats of burning the city down and dumping LSD in the water
supply and responded by assembling a broad web of informers and
infiltrators.74

An array of legal questions predictably emerged, including how to get
permits and how to grapple with the expected mass arrest. As historian
David Farber reveals, in late January 1968, Davis, Hayden, and Dellinger
gathered in New York City to meet with a dozen members of the National
Lawyers Guild. The connection and main organizer was Bernardine R.
Dohrn, a spirited student at the University of Chicago Law School and a
leader of SDS, who was also the national student organizer for the Guild.
While Hayden recognized that tactics for the protest were not yet clear, he
also thought that they “should have people organized who can fight the
police, people who are willing to get arrested.” There was no question that
the police would attack demonstrators; thus, they needed people prepared to
stop the police. Dohrn, on her part, showed pragmatism and suggested that
they should establish a legal committee. Davis agreed for the group,
announced that he would work on it, and later maintained contact with the
NLG to set it up.75

Mass arrests in August were so predictable that even the Chicago Bar
Association formed an organization of volunteer lawyers to arrange defense
teams. However, when compared to radical lawyers, they seemed too close
to judges and prosecutors and thus unreliable. In the wake of the Columbia
crisis, Guild lawyers knew that a structured and sympathetic mass defense
organization would be necessary. Therefore, the national office sent a
student of the University of Pennsylvania Law School, Gene Cerruti, to
Chicago, with the task of organizing a legal defense apparatus. Within a few
weeks, the Chicago Legal Defense Committee had an office, a fundraising
arm, and a core of lawyers and students committed to maintain ongoing
vigilance.76 Plans were made for having fifty committee-affiliated attorneys
always available, assisted by about the same number of law students.77

Immediately prior to convention week, the Guild also sponsored a



workshop for lawyers and law students at the University of Chicago. Guild
lawyers with experience in Detroit and New York trained their colleagues
on methods and techniques to be used in defense of demonstrators.78

Permits for parades and the use of parks were requested in unorthodox
ways—one application form was initially delivered rolled up in a Playboy
poster, and later followed up with a last-minute federal suit—and all were
repeatedly denied.79 Demonstrations thus started without authorization to
march. Hayden told a New York audience that people should come to
Chicago prepared “to shed their blood,” while Mayor Daley’s statements
overheated the already inflamed atmosphere. Police officers for their part
felt preemptively justified in their hard-nosed response.80 To be sure, there
were a few hundred “movement toughs”—the so-called park people who
refused to be intimidated, rebuffed militant discipline, welcomed street
fighting, and spoke the language of Molotov cocktails and rocks.81 But the
approximately ten thousand citizens, most of them young, white, and
middle class, were essentially nonviolent. And they were met by an
extraordinarily large contingent of law enforcement agents.

On the night that pro-war candidate Hubert Humphrey was nominated for
president, demonstrators approached the Hilton Hotel, where the delegates
were staying, only to be met by police. Demonstrators, bystanders, and the
press alike were beaten and gassed in the chaos that ensued. More than a
thousand people were injured and 662 were arrested. TV news cameras,
already on site, made “the whole world” watch police clubs swinging and
blood flowing.82 At the request of the president’s Commission on the
Causes and Prevention of Violence, a team led by Daniel Walker
investigated the violent confrontation during that week, ultimately blaming
law enforcement for initiating the unrest and defining it as a “police riot.”83

Guild lawyers kept the Chicago Legal Defense Committee open 24/7 during
the week, but there was no contest before an overwhelming police power.
Lawyers were reportedly “swamped, between bailing people out of jail all
night and taking down endless affidavits against police brutality.” All
communication with city officials, police commanders, and the Justice
Department was disconnected. The most meaningful assistance the
committee could provide was legal advice and liaisons with trusted lawyers.
As in the Columbia case, the committee challenged the technique of mass



arrests through coordinated defense of each individual. Multiple trials—
experience taught—weakened the prosecution.84

In the meantime, the Guild decided to further expand its efforts to assist
the movement and opened a permanent regional office in California. It was
essentially a legal headquarters, ready to intervene whenever a mass arrest
occurred. Based in San Francisco, it was staffed with a young lawyer, Peter
Haberfeld, and a legal worker, the previously mentioned Karen Jo Koonan.
After her experience in Mississippi, Koonan had become an organizer for
Stop the Draft Week and joined the Guild. The office gave free legal
counsel, worked closely with individual defense committees, was
constantly on call to perform investigative functions, and contacted other
lawyers to undertake cases, especially for people charged with felonies.85

“One of our main goals,” remembers Koonan, was “to teach the people
what was happening to them. We had these ‘mass defense meetings’ during
which lawyers said: ‘This is what an arraignment is.… The next step is a
motion to dismiss the charges.’ This gave useful information on what was
coming ahead.” Then, if the district attorney proposed a deal, “we set up
meetings with the defendants where we said: ‘This is what has been offered,
and each person has to make his own decision about it.’ So [the regional
office] was a place and a method for conveying information to the
collective.”86 Replicating what Kaufman had done in New York, the office
also held training sessions, distributed informational materials, raised funds,
and organized seminars.87 By virtue of this buffer of protection, defendants
were led to discover “that their fate [was] manageable,” a 1969 Guild report
explained. Defendants were “encouraged to convey their politics to the
lawyer and to insist, if necessary, that their political content be injected and
their political strategy implemented.”88

The office was immediately called to support the mobilization at San
Francisco State College (SFSC), later renamed San Francisco State
University. Students were on a war footing to expose the Eurocentric
curricula, persistent racism, and lack of diversity that—they argued—
dominated in their school. Led by the Black Student Union, they formed a
large minority coalition named the Third World Liberation Front (TWLF),
which included Latin American and Asian students. Captivated by the
Black Panthers’ success and enthralled by the charisma of BPP minister of
education George M. Murray, an instructor at SFSC who had been recently



fired, the TWLF radicalized. From November 1968 to March 1969, it held
an unprecedented five-month strike, which occasionally blocked all
activities on campus, while demanding increased minority access and an
ethnic studies school. Strikers turned to disruptive tactics and were
repeatedly met with force by the police, who made hundreds of arrests.
According to a government report, it was “one of the most distressing
episodes in American higher education,” but the strikers finally obtained a
favorable agreement that also established a School of Ethnic Studies with a
Department of Black Studies, a Department of Asian American Studies, and
a Department of La Raza Studies.89

Guild members helped to create a Third World Liberation Front Defense
Committee and coordinated the defense of almost seven hundred students
who were arrested in the course of the strike.90 The mission was taxing,
especially because each student had to appear individually. In September
1969, four hundred individuals were still awaiting trial, and lawyers were
constantly in need. Lawyers also lamented the inconsistent verdicts given
for the same offenses, as well as the exorbitant appeal bonds. However,
evidence shows that Guild lawyers obtained good results and were
extremely gratified because mass defense could finally be extended to non-
white students. Such interactions, they wrote, helped in “establishing the
type of trust necessary for work with the characteristically suspicious
student and racially-conscious organizations.”91

Beginning in January 1969, a similar Third World Liberation Front
materialized at UC Berkeley, where several minority associations joined
forces to demand the establishment of a Third World College and an Ethnic
Studies Department. The TWLF and white radicals declared a strike, and
the conflict rapidly escalated. Governor Ronald Reagan and the Alameda
County administration refused to open a dialogue, declared the state of
emergency, and sent law enforcement, which started making arrests. Once
again, a Legal Defense Committee and a bail fund were established, and the
Guild was asked to recruit and coordinate attorneys to handle the cases.92

Guild law students at Boalt Hall contributed by helping fellow students
accused of violating campus rules deal with university disciplinary
hearings. During the strike, they also defied the ban on campus
demonstrations with a rally on the steps of Sproul Hall. “We thought that
being white law students we would be better protected than students of



color,” remembers one of the young protagonists. “And we won! The
university conceded and the rallies continued.”93

Everything came to a close in February with a violent police takeover
that led to brutalities and dozens of arrests. The prosecution overcharged the
students with felonies instead of misdemeanors, thus imposing high bails
that were unaffordable for the young people. The ill-concealed objective
was to put the protesters on ice in order to deflate the tensions. Law
professor and former FSM counsel Richard Buxbaum, who had made a plea
to his colleagues at Berkeley for funding for the bail bonds, represented
most of the defendants at arraignments. Choosing to go back to fight on
campus, most of the students pleaded guilty and their cases evaporated,
while only a handful of them were tried.94 The strikers’ efforts ultimately
resulted in the creation of the first Ethnic Studies Department in the United
States and the implementation of special admission standards.

A National Phenomenon
Mass defense required coordination, a measure of anticipation of events,
human resources, and funds, but these were not always available at the
same time. During the extraordinary outpouring of activism between the
two decades, the Guild’s safety net also faced setbacks. For example, in the
Bay Area, within the space of a couple of weeks in January 1969, 286
students were arrested at San Fernando Valley College, 17 Black Student
Union members were arrested at Southwestern Junior College, and 17
Black Panthers were arrested in various circumstances. The regional office
was there to help. However, given the large number of open fronts, there
were few lawyers available, and it was almost impossible to raise bail
money for Black militants, who usually did not have families or bond
agents prepared to provide succor. Thus, the Guild was forced to ask some
people to stay in jail for the sake of “movement economy.”95

Notwithstanding these and other issues that complicated the task, Guild
mass defense initiatives took off across the country.96 In Manhattan,
Kaufman was able to institute a permanent Mass Defense Office (MDO)
with a 24/7 answering service and a volunteer corps of over seventy-five
lawyers. Between December 1967 and December 1969, the MDO
represented over two thousand political activists arrested in demonstrations,



from student strikers to the so-called welfare mothers. The MDO won more
than 78 percent of the cases it handled: 108 acquittals and 843 dismissals
(against 221 pleas of guilty, 42 convictions, and 900 cases still pending). It
comes as no surprise that the young people felt “cherished” that a lawyer
such as Kaufman could spend an entire week in court defending not a
celebrity or a political leader but an unsung student in the movement.97 As
of November 1970, regional or defense offices were active in New York,
San Francisco, Los Angeles, San Jose, Seattle, Detroit, Chicago, Boston,
and Atlanta.98

To coordinate all local efforts, a National Defense Committee was
created at the beginning of 1970, just in time to deal with the outbursts of
activism—and repression—in the spring.99 While students’ criticism of the
war rose sharply and students increasingly resorted to contentious actions,
President Nixon unexpectedly announced on April 30 the extension of the
war into Cambodia, with the goal of disrupting North Vietnamese supplies.
Nixon had campaigned on the promise to end the war, so many citizens
obviously felt betrayed. The day after the announcement, protests erupted
on campuses and cities throughout the United States. The most significant
was the May Day demonstration in New Haven, where the antiwar
sentiment and the trial of the Black Panthers drew large crowds to the city’s
green. While Yale law students formed a committee (co-chaired by future
first lady and U.S. secretary of state Hillary Rodham) to offer legal advice
to demonstrators and prevent violence, the Guild’s National Defense
Committee coordinated the legal arrangements for the arrests. It is
interesting to note that the night before the event, Yale’s president invited
Kunstler, together with a handful of leftist national leaders, to discuss how
to avoid contentious episodes. Eventually, participants were less numerous
than expected, the speakers counseled calm, and the police made only a few
arrests.100

Anguished protests proliferated after National Guardsmen shot at
peaceful protesters at Kent State University in Ohio on May 4, 1970, killing
four and wounding nine. The event traumatized students, who had never
before faced such blatant and lethal force, but also outraged and mobilized
them. Within a few days, a national strike spontaneously materialized,
asking for immediate withdrawal from Indochina, an end to political
repression, and termination of university complicity in war-related



activities. According to conservative estimates, strikes and walkouts spread
across 883 campuses and involved over a million students. More than one
hundred campuses were officially closed for at least one day, and twenty-
one campuses remained shut down for the rest of the academic year. It has
been defined as “one of the largest coordinated sequences of disruptive
protests in American history.”101 Demonstrations were mostly pacific, but
contentious minorities escalated at the encounter with law enforcement.
Whereas Nixon insinuated that “when dissent turns to violence it invites
tragedy,” a presidential commission more wisely urged to “draw back from
the brink” and “declare a national ceasefire.”102

Guild chapters provided legal services for a large number of these strike
actions. As soon as university and high school students marched, rallied,
sat-in, taught-in, occupied, leafleted, picketed, shut down their schools, or
tied up their cities, mass defense networks got activated. Legal observers
attended demonstrations and went to precincts, while attorneys negotiated
with school officials and provided counsel for injunction proceedings,
arraignments, and hearings.103 In New York, the MDO joined the ACLU
and other groups in an affirmative suit attacking the police officers who had
stood idly by when a group of construction workers had violently retaliated
against young protesters in Lower Manhattan on May 8. Between March
and May, the same office handled 397 new cases, and even law students at
Columbia and New York University set up defense units that worked with
the MDO to coordinate legal aid at the two institutions.104

This wave of campus unrest reached a symbolic truce in the early
morning hours of May 15, when police officers fired more than four
hundred rounds of ammunition in less than thirty seconds into a women’s
dormitory at Jackson State College, Mississippi, killing two men and
wounding a dozen. A by-product of enduring racial tensions, the incident
was unrelated to the antiwar movement, but it cast a chilling shadow on the
nationwide strike. Indirectly, this tragedy, which went unpunished, signaled
that social conflict stretched beyond the Vietnam War into broader and
more troubled territory.



3    Challenging the Legal System

When the first lawyers went South to offer help to the civil rights workers,
the National Lawyers Guild was still a beaten-up and minuscule
organization, decimated after the intense repression of the 1950s.
Progressively deserted, its student chapters had closed. Belonging to a
group that had been labeled “the legal bulwark of the Communist Party”
was extremely problematic, especially for students and recent graduates
who were about to enter the profession and were afraid of being tainted by
simple association. Membership in the Guild was still considered the kiss of
death for an attorney and could result in failure to be admitted to the bar or
to find a job. Even law professors explicitly advised against it.1

Yet, since the mid-1960s, the number of Guild affiliates had skyrocketed.
While in 1965 Guild members totaled only a few hundred, in 1971 they
totaled more than 2,000, in 1975 over 4,800, and in 1977 nearly 6,000.2 In
1966, the first student chapter was officially opened at the UC Berkeley
School of Law; soon after, Hastings College of the Law at the University of
California, San Francisco, followed suit.3 In just a few years, then, the NLG
had grown faster than it could effectively organize. As a 1971 internal staff
report reads, the Guild was “literally besieged with requests for help in
organizing additional Guild chapters.” In a matter of eighteen months
between 1970 and 1971, the organization expanded from seven to seventeen
local chapters, about thirty new student chapters opened, and Guild regional
chapters increased from three to eleven.4 A young breed of radical legal
people took over the NLG, invigorating the organization while imposing a
more contentious style. What happened during this time, and what made the
Guild such a powerful magnet?



As already mentioned, experience with the civil rights movement
contributed chiefly to attracting law students and graduates. The struggle in
the South had revealed both the relevance of lawyers in the fight for social
change and the urgency to take action. Many young people who went South
in various capacities came back feeling a moral duty to keep on fighting,
possibly with legal instruments.5 But they were hardly alone. Around them,
rising numbers of recent graduates saw the law as a powerful tool to right
wrongs and sought to work with the new social actors.6 Inspired by their
elders, plenty of students entered law school specifically to become more
skilled and useful activists and to be able to make a change.7 The choice to
become a lawyer—in the words of a Guild attorney who enrolled in law
school in 1964—gradually turned out to be “a political expression.”8

Above all, it was the exceptional ideological climate that fostered
lawyers’ engagement. Leftist radicalization was contagious. This was the
case, for example, for Barbara Handschu, who happened to be a student of
law at the University of Michigan, Ann Arbor, where Students for a
Democratic Society had held its initial meetings and Tom Hayden had
organized the first teach-ins. The intense politicization of the university, as
Handschu notes today, made her conversion natural, by osmosis. She
graduated in 1968 and immediately joined the Guild.9 Although leftist law
students would eventually remain a minority in U.S. law schools, in the
mid-1960s they represented a growing cohort and made their voices
increasingly heard. Even if their demography varied considerably, they
were predominantly red diaper babies (children of American communists)
of Jewish origin with a middle-class upbringing. Similar to their peers, they
felt a moral imperative not to be “good Germans,” refusing silent
compliance and complicity with unjust policies.10

As the practical need for a legal arm for the movement emerged, lawyers
were catapulted into the midst of student struggles. Instead of waiting for
clients and studying codes in their legal offices, they found themselves on
the barricades—literally. For example, the aforementioned Peter Franck, a
young Guild lawyer, took part in a sit-in at UC Berkeley in support of the
FSM defendants. Mario Savio, who happened to be Franck’s former
roommate, asked him to get on top of a police car and instruct the protesters
on their rights if the police came. “I didn’t go with the intention of doing



that,” remembers Franck. “I just went there as a demonstrator, but then I
found myself advising five thousand people on their rights.”11

Dan Siegel, who went to Mississippi and North Carolina with COFO,
wanted to be a newspaper reporter, but he grew weary of being a mere
observer. Hoping to work for change in a more tangible way, he enrolled in
law school at Berkeley. In 1967, during his first week of courses, he
“jumped right into the NLG” and was dragged into the mass defense
organization for Stop the Draft Week in Oakland.

I went out there the first day of demonstrations, with my Brooks Brothers
jacket that my mother bought me when I was in college, and a tie, and a
clipboard, and an armband, and promptly I got beaten on the head by an
Oakland cop. Bleeding all over the place, I went back to law school, did
not wash the blood off my head, went to my criminal law class, and
demanded that the class be refocused on what the cops were doing in
downtown Oakland. My professor very politely declined and went on
speaking about the Latin roots of the standards for criminal law in the
United States. That is how I got involved in the Lawyers Guild.12

As the legal profession played an increasingly visible role in supporting
social movements, a new generation of young radical lawyers and law
students yearned for ways to become even more active. Malcolm Burnstein
later said that he and his friends “would have paid … for the chance to be
involved.”13 In this context, the Guild represented a major rallying point for
leftists. “If you saw yourself as an activist lawyer, that was the place to be,”
notes Emily J. Goodman, who graduated in 1968 and joined the Guild that
same year.14 As a matter of fact, Goodman’s point of view was widely
shared. The NLG was regarded, as the testimonies evince, as “a way to
connect to the movement,” a place “to find other like-minded people,” and
a resource “to develop some skills you got in law school in favor of the
movement.”15 Carlin Meyer, who in 1971 was an antiwar activist who had
just graduated from Harvard College and enrolled in law school,
summarizes this feeling with an anecdote: “I was driving from Chicago to
go to Rutgers. I pulled into a diner and sitting at the counter there were a
bunch of long-hair guys. I hear them talking about things related to law. I
walked over and I told them I was about to start law school. By the time I



left the diner, I had joined the Lawyers Guild! It was very clear that these
were the people who were doing what I wanted to do.”16

To be sure, young lawyers willing to fight for those who were
discriminated against could join other alternative or complementary
organizations—for example, the Law Center for Constitutional Rights
(LCCR), later renamed the Center for Constitutional Rights (CCR).
Founded by William Kunstler, Arthur Kinoy, Benjamin Smith, and Morton
Stavis in 1966 in Newark, New Jersey, the center was an outgrowth of the
Guild’s southern projects and retained the same movement-oriented
perspective. However, it was not a membership organization but a small
litigation center that was designed to supplement the individual efforts of
the lawyers who created it.17 The Law Students Civil Rights Research
Council (LSCRRC) was another option. As previously mentioned, the
LSCRRC offered a chance to volunteer in the South with a fellowship;
however, as the civil rights movement drew to a close, it gradually
dissolved its progressive function.

Established to offer legal services to the poor, legal aid societies also
attracted many law school graduates. Indeed, legal aid had a radical
tradition in the United States that harked back to nineteenth-century
initiatives of combative women and lay lawyers.18 Yet the most politicized
within the new crop of lawyers found legal aid societies paternalistic and
limited in scope—“good dude charity” in the words of Gerald B. Lefcourt,
who entered the Legal Aid Society in New York with the explicit purpose of
changing it and eventually got fired. Equal access to the law, radicals
contended, was a negligible progress, while the law remained structurally
prejudiced and social injustice endured.19

Lyndon Johnson’s 1964 Economic Opportunity Act included a section on
free legal services for the poor. For the first time, the U.S. government had
taken a step toward a national aid program (the Office of Economic
Opportunity’s Legal Services Program), whose goal was to replace the
privately funded system of traditional legal aid. By 1973, the program
consisted of 250 agencies staffed by more than 2,600 full-time lawyers
working out of 900 separate offices, and these lawyers were winning over
70 percent of their cases on behalf of millions of indigent citizens.20 Within
this framework, the government created the Volunteers in Service to
America (VISTA), a domestic version of the Peace Corps through which



citizens could serve in underprivileged communities. Putting stock in the
president’s War on Poverty, many young radical lawyers joined the
program. Although VISTA represented an appealing way to practice
poverty law and an excuse to defer draft calls, it fell short of expectations.21

Another program offering training in poverty law for recent law school
graduates was the Reginald Heber Smith Community Lawyer Fellowship.
After 1967, several radicals became “Reggies,” as the recipients of the
fellowship were known, but they rapidly grew unsatisfied. What they
termed “legal placebos” to poverty were increasingly less acceptable, and
they reclaimed more transformative action to dismantle inequalities.22

An intrepid organization with more than eighty thousand members by the
mid-1960s, the ACLU was another option for those who wanted to immerse
themselves in legal-political cases.23 As historian Laura Weinrib wrote, “No
organization or individual was as instrumental in shaping contemporary
understandings of civil liberties as the ACLU.” Born in the aftermath of the
First World War, it had been an important ally of the labor movement and
took part in militant defense campaigns, like the one on behalf of Sacco and
Vanzetti. However, the ACLU had gradually abandoned this early agenda,
focusing instead on the preservation of the democratic debate.24 According
to radical lawyers, the ACLU had two structural flaws. On the one hand, its
firm commitment to civil liberties, particularly to First Amendment rights,
led its lawyers to represent everybody, including Klansmen, Nazis, and any
other opponent of the Left whose rights of expressive freedom were in
jeopardy. As a matter of fact, nonpartisan defense was the ACLU’s hard-
and-fast rule.25 On the other hand, with the exception of its Bay Area
chapter, the ACLU had barred communists from membership during the
McCarthy period and refused to assist them.26

It is no coincidence that early in the 1950s, in response to the ACLU’s
anticommunism, a group of lawyers and intellectuals founded the National
Emergency Civil Liberties Committee (NECLC), an organization that
focused on helping suspected communists targeted by the McCarran
Internal Security Act.27 Moreover, the ACLU membership was
predominantly white, and it was not openly engaged against the war in
Vietnam, at least until 1968–70. To be sure, many ACLU lawyers were still
regarded as heroic progressive fighters, and several radical lawyers
participated in the ACLU’s activities, even holding seats on the local boards



of the organization. Yet, over the course of the 1960s, they became less
active with the ACLU and more active with the Guild, whose primary goal
was to protect the leftist movement, not necessarily the First Amendment.28

By contrast, the doggedness of the NLG played a crucial role in attracting
young activists. Since its founding in 1937, the organization had defended
tooth and nail all possible incarnations of the Left, with a partisan
commitment that resonated well among the new radical youth. In other
words, Guild lawyers had chosen their clients based on what they stood for,
not on what rights were at issue. Thus, the NLG was the right place for
those who staunchly refused to represent property interests and who sought
to defend the advocates of fundamental social change.29 The Guild also
offered “a historically tested structure” around which students could
organize “immediately.”30

Of course, the new leftists, with their distrust of ideological dogmatism
and Soviet-style communism, regarded such an Old Left organization with
a measure of suspicion. The Guild’s links to the unfashionable CPUSA
were plain to all, and many of its founding members were colloquially
known as “progressive friends of the Soviet Union.”31 Particularly in the
New York City chapter, the party had been highly influential.32 Still, anti-
anticommunism was a strong sentiment within the New Left, and the
combative attitude of Guild lawyers, especially during the 1950s, was a
source of immense respect and fascination. The young radical students were
indeed forging their identity from the example of these founding fathers of
the Guild, who had argued some of the most controversial political cases
and refused to testify before the House Un-American Activities Committee.
They had been excluded from law journals, disbarred for years, and even
jailed for their political ideas. An aura of legend surrounded them.

For example, attorneys Leonard B. Boudin and Victor Rabinowitz were
said to have won the revolutionary government of Cuba as a client over a
poolside chess game with Ernesto Guevara at Havana’s Hotel Riviera. Both
lawyers had cut their political teeth in the labor law firm of Louis Boudin,
Leonard’s uncle and a famed Marxist jurist, and both were known as
champions of civil liberties against the government’s wrongdoings. Both of
them had also represented alleged Soviet spies in cases that commanded
nationwide attention: Boudin was able to exonerate on appeal Judith
Coplon, charged with stealing U.S. government documents and passing



them to a Soviet agent; Rabinowitz, who had joined the Communist Party in
1940, defended Alger Hiss, a government lawyer and State Department
official who was accused of espionage on behalf of the USSR. It was
difficult for a young leftist not to be thrilled at the prospect of joining these
people.33

Though reluctantly, the Guild’s leadership foresaw the potential of the
younger radical generation and tried to channel it into its ranks. To foster
the bond between the NLG and the movements, the organization resolved to
recruit a few young coordinators. Kenneth Cloke, a sharp radical law
student who had been president of SLATE at Berkeley, worked with Black
attorney C. B. King in the South, and joined the Du Bois Clubs of America,
was hired as the first student organizer. “I replicated what Marcello
Mastroianni did in the movie The Organizer,” remembers Cloke today. Like
the fictional labor activist who lived on the run in Italy and helped workers
escalate their struggles, Cloke helped lawyers foster their political
consciousness. As a matter of fact, his first project was “the movement,”
and being a lawyer was “really secondary,” especially because he hated law
school.34

In 1967 he was named executive secretary, while Bernardine Dohrn, the
flamboyant SDS leader, was appointed student organizer, namely the head
of the Guild’s newly created student division. Dohrn, who would later
become a leader of the Weatherman (later Weather Underground), the
radical group that broke away from SDS to pursue urban guerrilla warfare
(see chapter 6), was kept on the NLG’s payroll until February 1970.35 Then
she disappeared to go underground. Dohrn made a distinctive impression on
everyone in the Guild, not only for her political commitment but also for
her fearless and provocative stance.36 Well embedded within the movement
and extremely active, both Cloke and Dohrn showed inexhaustible energy.
They generated hundreds of speaking engagements, set up countless
meetings with dozens of groups on the Left, drafted a myriad of detailed
reports, and opened a great number of new Guild chapters.37

In 1967, the Guild’s national office was moved from Detroit back to New
York, precisely to 5 Beekman Street, in a building that also hosted the
headquarters of the National Mobilization Committee to End the War in
Vietnam.38 Victor Rabinowitz was elected president at the 1967 convention.
An extremely respected founding member of the Guild, Rabinowitz was



rightly considered the best candidate to keep the old and the new generation
together. Yet his diplomatic skills would be needed soon, as hard times were
on the way.39

1968
Within a few months, the task of bridging the New Left and the Old Left
turned out to be arduous, to say the least. While some old-time members
implored to let themselves retain their balance and provide “an association
for liberal lawyers,” the young generation revealed its truly revolutionary
intentions and refused to bend.40 The young leftists emphasized that the
world had changed “qualitatively” in the course of the 1960s, together with
the structural needs of the movements. What defined the New Left more
than anything else, as Kenneth Cloke reported to the national executive
bureau in 1968, was “the fact that existing forms of action and organization
were no longer seen as appropriate merely because they had been useful
before.” If the Guild desired “to produce change” and wished to involve
young people in that effort, it needed to recognize “the problem of
generational difference” and allow “younger lawyers to organize on their
own terms and around their own grievances.” Otherwise, they would not
participate.41

In particular, as Bernardine Dohrn echoed, first-year law students now
represented a different and more radical generation compared to third-year
or older students. As long as they had been in college, the United States had
been at war. They had always witnessed opposition to the war, experienced
the movement at a younger age, and felt the impact of older activists. As a
result, they were more political, more vulnerable to the draft, and more
skeptical of professionalism. A large portion of this “new generation of
lawyers,” wrote Cloke during this period, entered law school “because of
the movement, either to help others whom they saw being oppressed, or out
of some inchoate distaste for injustice.”42

The students, indeed, burst onto the Guild’s scene at the 1968 national
convention in Santa Monica, California. While only about forty to fifty law
students actually attended the conference, their unceremonious style,
overconfident attitude, and radical statements stunned most of the audience.
Cloke again intervened to reiterate that the transformation “had to be total”



and the organization “had to be rebuilt from bottom to top” in order to
project “an image of the Guild that was young, activist, and which made
younger lawyers and law students excited about what it was doing.”43 But
he was hardly alone in his revolutionary fervor. The former president of
SDS, Carl Oglesby, took the floor to urge “confrontation politics” and
ended his speech by asking: “What is our job in this country? Perhaps it is
to die a very violent death.” Protected by his armed bodyguards, Reverend
Milton Henry, vice president of the Republic of New Afrika, a newly
founded Black nationalist organization, spoke of advocating Black
separatism. An activist lawyer dedicated to the defense of Detroit’s Black
population, Henry had come to believe that Black people would never gain
the power to change the United States according to their needs. So he called
for the creation of an independent state between Louisiana and Virginia, by
means of diplomacy or militarily if needed. Surprising everybody, he was
elected vice president of the Guild.44

Though eliciting a raucous debate and despite the opposition of moderate
Black lawyers, a resolution that defined the right of a “separate black
nation” as a “substantial and meritorious legal issue” was also approved.
Meanwhile, on the initiative of a handful of young Black lawyers led by
Len Holt, a Black caucus met independently. Eventually, the convention
voted additional radical resolutions, such as one accepting the Guild’s
newly proclaimed role as “the legal arm of the movement” and one
advocating amnesty for all those who resisted the efforts of the U.S.
government to engage in wars reflecting imperialism and racism.45 As a
student organizer summed up, “Many older members felt like a tornado had
hit.”46 Not only did the newcomers appear unconventional, but their
attitudes were perceived as a combination of “personal arrogance and
animosity.”47 Today, asked about what she recalls of the Santa Monica
convention, Margaret Ratner Kunstler, who at the time was a young student
in the Guild and later married William Kunstler, replies with a laugh, “I
remember getting high!”48

To be sure, the dividing line was not merely generational. Several
longtime members were also particularly receptive to the Young Turks’
message and keenly welcomed it.49 Yet the differences in age and political
experience created the main gap. Rabinowitz himself admitted that the NLG
was a rapidly aging organization: “We were radical in politics but were



stuffy in our observance of organizational forms, and even more stuffy in
our manner of speech and our attitude toward non-professionals. Although
we despised the political views of the Establishment bar associations, we
mimicked them in many ways—in the way we dressed, the way we
behaved, the language we used.”50 And yet, he added, the young radicals
“came on very hard. It was difficult to tell whether they were fighting
fascism and reaction or they were fighting the older leaders in the Guild.
They came on with equal fervor in both battles.” An intermediate
generation was not there to mediate, and the young refused to conform.51

The young radicals’ attitudes were so provocative that some equally
young leftist militants who had recently joined the Guild felt uneasy too.
For example, Michael S. Smith—who had experience in the Young
Socialist Alliance, a Trotskyist youth group of the Socialist Workers Party
—remembers a sense of incongruity when he attended a caucus of the
younger members of the Guild. Held on the beach, the meeting was “led by
Dohrn who was wearing a bikini,” with everybody sitting cross-legged on
the sand around her. Similarly, Smith felt uncomfortable when, during an
interview for the position of Guild student organizer, he saw on the coffee
table a manual on how to make explosive triggers and was interrogated
about his attitude toward leftist bombings.52 Michael E. Tigar, who entered
the Guild during that period and later became a famed radical lawyer as
well as an eminent law professor, significantly remembers that “these folks
… [had] plenty of activism, but many of them had this contempt for
learning the craft of lawyering and studying deeply.… Everything was
bourgeois bullshit. Of course it is, but it is the bourgeois bullshit that the
lawyers have to speak.”53

In any event, the turmoil within the Guild was considered better than the
apathy of the 1950s. A general consensus was reached that the student
members had to take a more active role in Guild activities, and in
September 1968, fifteen students were elected to the national executive
board.54 In February 1970, after another quarrelsome convention in
Washington, D.C., law students finally became full voting members. Yet
proposals were already being made to open the membership to “everyone”
who was committed to “the creation of a new system of political and
economic relationships based on the dominance of human rights over
property interests.”55 While some voices lambasted sexism in the law, the



woman question also came home to the Guild, and a women’s caucus for
the first time met independently. As if that were not enough turmoil, some
recent graduates and students claimed they could not afford the tickets for
the traditional gala dinner. They remained outside and stole a platter of
food. Kunstler joined them and, after making an incendiary speech and
publicly burning his ticket, was carried into the dining hall on students’
shoulders.56

Some older associates again cried foul. Doris B. Walker, who had just
been elected as the first woman to lead the Guild, spoke against the
admittance of students into the organization. As a matter of fact, she was a
dedicated mentor who also ran a Marxist study group for Guild law students
at her own place. Yet she was also an old leftist who paid respect to
hierarchies and roles.57 Abraham Unger, a founder of the NLG and a veteran
radical lawyer with a communist past, after hearing Dohrn speak in a
women’s panel discussion, admitted that he waited for “someone in [a]
white coat” to come in and take her back to a “mental institution.”58

Nonetheless, in the following years the turnover in membership continued
at a blistering pace. At the 1971 national convention in Boulder, Colorado,
it became clear that the old generation had dropped out while the younger
had permanently moved in.59 Catherine Roraback was elected president, and
a young national executive board took office alongside her. Born in 1920,
Roraback had been the only woman who graduated in her 1948 Yale Law
School class. An activist in the Progressive Party, she was a trailblazing
civil rights attorney known for her participation in the 1965 landmark case
Griswold v. Connecticut, which legalized birth control in Connecticut, and,
more recently, for representing the Black Panthers in New Haven.60

At the same time, the Guild took another important step. After a fierce
debate, it was decided that legal workers—a category that included
secretaries, stenographers, bookkeepers, typists, legal clerks, organizers,
draft counselors, and jailhouse workers, none of whom had a bar card or
were enrolled in law school—would be admitted as members.61 Fears that a
large number of legal workers would convert the bar association into “a
trade union,” whose effectiveness and prestige would be impaired, were
overcome by the new radical majority. To acknowledge the critical mass of
“nonlawyers,” the Guild needed to water down its professionalism, insisted
the youth. Echoing the political storm that was raging on the Left, the



question of legal workers was also framed as a gender issue. The large
majority of legal workers employed in law firms were indeed women; it
would have been pure “male-chauvinism” to exclude them.62 By the mid-
1970s, nonlawyers surpassed 45 percent of total membership, while women
constituted more than 30 percent of total membership and more than 45
percent of student membership.63

For a few years, the older members—especially the noncommunist
lawyers—mostly disappeared, believing that the young iconoclasts had
compromised their progressive bar association. In the fall of 1971, of the
over 890 people who gathered for a Guild conference in Philadelphia, no
more than six were longtime members.64 However, after 1975, the
generational divide gradually healed. Coping with the ebb of the ideological
infatuation and missing a reliable political compass, the younger people
asked lawyers with seasoned experience to come back and tutor them.65

Law Is “a Function of Power”
The renewal of the Guild’s demography brought forth a critical attitude
toward the system of justice that was defiant and profound enough to
challenge the very notion of legality. To be sure, the NLG had always
condemned all sorts of legal abuses. However, former Guild lawyers,
including most of the hard-line communists, had never abandoned their
confidence in the timeless principles of the Constitution. They had
consistently retained a belief in the progressive use of legal resources. This
attitude substantially changed around 1968, mirroring the growing distrust
of political institutions. The cumulative impact of traumatic events,
including the race riots, the political assassinations, the war in Vietnam, and
the repression of domestic rebellion, suggested to many—as historian
Jerold Auerbach duly noted—“the enormous disjunction between the
beneficent promise of American life and its everyday performance.” In this
context, the young radical lawyers displayed shock and anger before “a
legal system which reflected the values of a society that preached equality
and practiced racism, that promised abundance and tolerated poverty, and
that waged war in the name of peace.”66

This climate of doubt about “the citizen’s moral relation to a valid law”
was also perceived by external observers. In the spring of 1970, for



example, the Association of the Bar of the City of New York organized a
conference to discuss the capacity of the American legal and political order
to meet the needs of the people when “some deny the idea of law itself as
the compass of our social system.”67 A few months later, renowned
constitutional scholar Philip B. Kurland diagnosed “a crisis of confidence in
American law and the American judiciary.” In particular, according to
Kurland, “the young and dissident” were right in charging the establishment
with hypocrisy, for the system of justice did not even try to attain its highest
ideals and remained at the mercy of political loyalties.68 The legal
profession itself was in the eye of the storm. The president of the American
Bar Association, Leon Jaworski, conceded that the “surge of disrespect for
law and law’s enforcers” resulted in large part from lawyers’ own abuses of
the legal process, as well as from their failure to make adequate legal
services available to those who could not afford them.69

Pushing such criticism to the extreme, the new radical lawyers went as
far as describing the U.S. legal system as “an apparatus for the preservation
of the status quo—a society based on race, sex, and class exploitation.”70

Law, as an old adage repeated, was unmistakably “class law.” All legal
relationships were “relationships of power, for the purpose of maintaining
existing property relationships and increasing advantage to some by
decreasing it for others.” In other words, the law was just “one aspect of the
control of social behavior by the ruling class.” “Law,” as the argument
went, was “not justice, a norm, neutral principles, nor ideal social harmony.
It [was] not truth, due process, fairness, or any other idealization.” Law was
“a function of power.”71

Such a perspective was clearly grounded on the classic Marxist-Leninist
legal theory and stood worlds apart from the American mainstream legal
thought that cherished the rule of law and the consensual foundations of the
Constitution. Marxist historical materialism taught not only that the law was
inessential to live peacefully in society but also, and more immediately, that
the law was determined by the relations of production and therefore
reflected—and legitimized—economic interests, wealth distribution, and
ultimately social injustice. Marx had first adumbrated this argument in his
early writings on the “theft of wood,” while Lenin had echoed the concept
by emphasizing how the ruling class enforced the law to serve its own
interest.72 More recently, in his Essay on Liberation, Marcuse brushed up



that perspective: “There is no (enforceable) law other than that which serves
the status quo.” Thus, “those who refuse such service are eo ipso outside the
realm of law even before they come into actual conflict with the law.”73 So
the message was as much clear as subversive: the law was intrinsically
coercive, and the fetishism of the law—namely the adoration of the law, as
if it were sacred and detached from human interests—had to be denounced
and resisted.

Enthralled by such leftist predicaments, this new generation of radical
lawyers regarded the judicial system as a mere “forum for the resolution of
class disputes,” where those with greater wealth stood the best chance of
winning. The bail system indeed imprisoned the poor and let the rich go
free, hence plea bargaining was the most common solution for the
indigent.74 Being “only another instrument of repression”—asserted Henry
di Suvero, a young lawyer who graduated from Harvard Law School—“the
courts must always be viewed by the movement as the territory of the
enemy.”75 Following this logic, legal reforms were considered little more
than palliatives. The law was “bankrupt,” namely in a crisis that could not
be cured by mere technical improvements. “This law,” wrote Cloke with
self-assuredness, “has been accomplice to the greatest criminals and should
be sentenced to be hung by the neck until dead.”76

According to the same line of reasoning, a legal system of the sort not
only failed to offer protection to the radical, the poor, and the racially
discriminated but also failed to offer a device to transform society. Michael
J. Kennedy, who later became one of the most belligerent radical lawyers in
the country, put it very directly in 1968: “There can be no social change
through the law.”77 The same concept was echoed by Charles Garry: “The
courts are the last place in the world to make social change. You’ve got to
understand the role of the courts and who the courts represent. Our judicial
system represents the status quo, to keep big business where it can continue
its exploitation.”78 “I never believed that the law was a tool for social
change,” reflects Dan Siegel today, also adding, “Those of us who were
Marxists knew that this government was run by capitalists and the legal
system was at best like a pressure valve.”79

The debate on this subject also led to a partial reconsideration of the
experience of the civil rights movement. As Bernardine Dohrn explained in
a 1967 memo, the civil rights movement and the peace movement had



attempted to gain justice through legislation, the courts, and massive
nonviolent demonstrations. However, more recently, activists realized that
such tactics had brought “no more than token success.” Lawyers who
wanted to use their skills to assist these movements had to acknowledge the
goals, methods, and philosophy of the new struggles.80 Cloke added that the
fact that the civil rights movement had begun with Brown v. Board of
Education was a “myth” obscuring people’s struggle. The rule of precedent,
he explained, made legal decisions appear to be the dominant force in social
history, with human, economic, and productive relations following. In
reality, the opposite was true. Such a fiction squeezed reform inside the
boundaries of law, where it could be more closely regulated.81

Similarly, some lawyers admitted that they had thought the best way to
effect social change was to pick an important issue and bring a test case to
appellate courts, whose decision would affect millions of people. However,
they had learned very quickly that the test case approach was substantially
“unproductive” and that major legal victories often did not affect the actual
conditions of people’s lives.82 Others denounced the fact that constitutional
rights had little meaning to “the cop on the beat” or to judges in the courts:
“To rely on ‘legal rights’ [was] to ignore entirely the fundamental reality of
a class society.”83 Still, others went so far as to attack civil liberties, which
were “championed as the essence of the people’s rights” but were “one of
the darlings of the liberal rich.” As Michael Kennedy clarified, freedom of
speech was in fact “the freedom to say anything one wishes so long as it is
sufficiently inane as to be inoffensive to the government.”84 According to
this perspective, the ACLU lawyer and the public interest lawyer were
considered complicit in a system they did not contest. To some extent, their
work was also counterproductive, as it made the system appear slightly less
oppressive and defused the efforts for more radical change.85

The logical consequence of this debate was an increasing distrust of the
legal profession as such. Was it possible to be a political radical while being
an attorney playing within the rules of the system in court? Was it possible
to accept the role of interpreter of the law and, at the same time, to help
people who were opposing the law? These questions had no straightforward
or unanimous answers but echoed larger debates among the New Left,
which challenged the monopoly of expertise and the class character of
professions.86 During the same period, for example, the Radical Education



Project, an SDS offshoot, discussed how “radicals in the professions” could
work without betraying their own political values. Young activists wanted
to make a change through their working skills but were deeply dissatisfied
with the conventions of professional practice.87

In the Guild’s milieu, everybody recognized that the radical lawyer
embodied the contradiction between the values of a conservative
profession, wedded to the law, and the revolutionary politics of many
practitioners who constantly challenged the law.88 But opinions on how to
solve the dilemma diverged quite a bit. A few members showed optimism
and claimed that a lawyer could be a radical and still win important battles.
Future NLG president Paul Harris wrote that as long as society maintained
its capitalist-democratic approach, a lawyer had the power to free people
and further the revolution. “You don’t have to love the law to be a lawyer,”
he summarized.89 While recognizing that “both the Russian and French
revolutions abolished the legal profession” because of its inextricable
association with oppression and privilege, Cloke himself accepted that one
was not obliged to quit the practice to foster revolution. The solution to the
dilemma was to stop being “attorneys for the partisan” and become
“partisan attorneys.”90 Similarly, Kunstler recognized that the radical lawyer
was in “an utterly impossible position,” bound by the strictures of a system
that the lawyer, along with the clients, may want to destroy. However, it
was not coincidental that those who were most aware of the failure of social
institutions and those who first articulated the need for fundamental change
had always been lawyers. Lenin, Gandhi, and Castro served as illustrations.
Lawyers only needed to shift from passive acceptance to “open
resistance.”91

Yet some other lawyers came to the more far-reaching conclusion that
“there is no such thing as a radical lawyer.” According to this view, lawyers
could participate in radical actions only outside the legal system and only
“as people and not in their role as lawyers.”92 The president of the New
York City chapter of the Guild stressed that all lawyers should avoid the
tendency to define their work as revolutionary, while the Guild should
abandon its presumption to be a revolutionary organization. Similarly, a
lawyer from Vermont asked the radical lawyers to abandon hypocrisy:
“You, the lawyer, are a part of that system. And it doesn’t matter what you
wear, what you say or what you do. If you’re there, you’re a part of it.” In



fact, legal victories were not disruptive of American capitalism but more
often “placebos.”93 All in all, this argument echoed Lenin’s transparent
skepticism toward lawyers. In an often-quoted letter to his comrades in
prison, Lenin dubbed lawyers as “the most reactionary of people” and
alerted communists to “be wary” of them, with only a few exceptions.
While militants must rely on themselves for their political defense, lawyers
—recommended the Bolshevik leader—should limit themselves to judicial
matters, laying traps for witnesses and prosecution or nailing trumped-up
charges.94 It is significant, however, that such a standpoint was now
expressed by radical lawyers, in the form of self-criticism.

From a different angle, female radical lawyers attacked the legal
profession, dubbing it as a “bulwark of conservatism” and “a caricature of
male society’s attitudes toward women.” Therefore, according to them,
“change must come from outside the law.”95 Florynce “Flo” Kennedy, a
fearless feminist activist and a lawyer for the downtrodden, jumped into the
debate. With her usual abrasive language, she argued that in “a prostitute
society,” the lawyer was “analogous to a prostitute” and even less honest.
Indeed, Kennedy typically refused to be identified as a civil rights lawyer.
When people came to her with a legal case, she used to say, “This is not a
case to go into courts, but I’ll form a picket line with you for nothing.”96

Profoundly disillusioned with the transformative power of the judicial
system, Kennedy always focused on organizing and garnering public
support for the causes dear to her heart, such as Black power and women’s
rights.97

By contrast, other lawyers appeared way more cautious and suggested
compromise solutions. They reaffirmed the transformative power of the
legal profession and the need for competent lawyers for the movement.98

Already in 1967, Doris B. Walker cautioned her colleagues that those who
lambasted the legal system, dubbing the Constitution and the Bill of Rights
as irrelevant, were also making the legal profession “incompetent and
therefore irrelevant.”99 George Crockett, who meanwhile had become a
judge on the Detroit Recorder’s Court, believed that no one had a better
opportunity than the lawyer to eliminate racial discrimination in American
society. The Black judge, in particular, had to represent “a special guardian
of the rights of minority groups” and “a symbol of hope.”100 Along the same
lines, Arthur Kinoy repeatedly stressed that the delegitimization of the



institutions of the law was “at once too narrow and too one-sided,” as
democratic liberties and judicial safeguards were the last ramparts against
impending fascism.101

As the Guild’s radicalization intensified, former presidents Ernest
Goodman and Victor Rabinowitz—in a 1970 letter addressed to all Guild
members—argued that “there is no reason, of course, why a lawyer cannot
be a revolutionary.” Nonetheless, lawyers who wanted to act as full-time
revolutionaries were invited to carry out their activities “not as lawyers, but
as political organizers,” forming or joining revolutionary organizations
beyond the Guild. The assumption that the NLG could be a center or even
provide the leadership for the revolution was ultimately “a romantic and
dangerous illusion.” To the elders’ relief, Goodman and Rabinowitz’s wish
eventually materialized.102 A few revolutionary hard-liners stepped out,
while the Guild continued to exist as an organization that recognized the
elusiveness and the dangers of the law but kept on fighting in the legal
arena. Ultimately, this reconfiguration of the Guild as a hybrid legal-
political organization showcased both the effects of the youthquake of the
sixties and the resilience of the old leftist generation that never disengaged
completely. Together, these two forces gave life to an uncommon
combination of radicalism and pragmatism.103

The New Radical Lawyer
In the wake of the leftist storm of the 1960s, two main functions emerged as
the most appropriate for the radical lawyer. The first was keeping activists
on the streets, namely out of jail, thus allowing them to devote their time
and energy to organizing. As “the law was not a resource but a threat,”
radical lawyers had to find ways to limit its impact on the movement,
protecting the latter from the courts and granting it “some breathing space.”
While test-case litigation was gradually moved to the background, radical
attorneys increasingly focused on criminal defense and police control.104

The second function of the radical lawyer was to demystify the law and
its discourse in order to expose the oppressive character, hypocrisy, limits,
and contradictions lying within.105 Codes and conventions of the legal
profession, it went without saying, needed to be criticized and restyled.
From the beginning, these two functions revealed an intrinsic tension,



because an effective defense strategy was often incompatible with a full-
fledged critique of the legal system or with a truly alternative law practice.
Yet radical lawyers worked unabatedly to combine these two goals and—at
least for a while—they seemed to succeed. This is what makes their
experience especially unique.

By all accounts, the only way for lawyers to recast their role and fulfill
their mission was to get closer to the movement and possibly merge with
it.106 The need to develop stronger ties with activists and militants was
recognized as soon as the radical youth invaded the Guild. As a 1967
internal memo reads, the students were lamenting the lack of “flesh contact
between many Guild members and movement people” and declared it was
time “to participate more in direct action rather than in passing resolutions
and defending demonstrators.”107 It was indeed urgent to establish mutual
trust with the activists, who were increasingly being thrown into jail.108

Some older lawyers, however, reacted with skepticism. During
McCarthyism, they had been forced to defend not only their clients but also
themselves. They remembered, and still believed, that it was wise to stay
clear of the people they represented. As a matter of fact, the professional
characterization of the Guild had been a safety net that allowed leftist
lawyers to get through the red scare. However, according to the younger
generation, the form of a bar association could well coexist with the status
of a political association. In other words, it was time to reframe the Guild as
“a political association of the bar,” or a “movement bar.”109

In particular, there was a growing consensus that the traditional role of
servicing the movement with simple legal representation was out of date
and too narrow. With their increasing identification with the people in need
of legal aid, radical lawyers’ task could not be limited to protecting “other
people’s rights.” This became particularly clear after the arrests of white
middle-class students, antiwar militants, and draft resisters reached
unprecedented proportions.110 As William Kunstler explained, the lawyers’
perception of their role changed dramatically during this period. Describing
his experience as a leading counsel for a group of Catholic antiwar
dissenters known as the Catonsville Nine (see chapter 6), Kunstler
conceded that for the first time in his career, he felt “as much a part of the
judgment roll as the defendants.” To represent “those who speak for truth
and love and brotherhood,” asserted Kunstler, “a lawyer cannot maintain



the traditional aloofness and reserve that have characterized the profession
from its earliest days.” Kunstler, inspired by his Catholic clients, suggested
that lawyers ought to emulate the concept of the French “worker-priests”
who had become part and parcel of their communities and turned into
“worker-lawyers,” indistinguishable from ordinary activists.111

So radical lawyers were pushed to experiment with what they called
“creative approaches” in order to stay connected with the movement.
Grassroots organizing with minorities, students, military personnel, women,
and prisoners became the new mantra. Indeed, the best defense seemed to
lay in the strength of the movement.112 In this regard, the following words
of a young Guild lawyer from Boston, who admitted to spending most of
his time organizing activists instead of trying cases, are hardly surprising: “I
live with the people I represent. I represent very few people who are not
friends, to a greater or lesser degree. I participate in their activities. My life
style is different because I don’t think of myself as a lawyer at all. I am a
human being.… I have decided that I want to practice law less and less, and
focus more and more on living the things that I believe.”113

Identification also meant friendship, respect, admiration, and, in a few
cases, even love between attorneys and clients. Examples are countless, but
some of them are paradigmatic. Charles Garry, the son of poor Armenian
immigrants who studied law by night while working as a dry cleaner during
the day, was unquestionably one of the most beloved lawyers.114 Thanks to
his deep empathy with the Black liberation movement and his own
familiarity with discrimination and indigence, he became the Black
Panthers’ most trusted counsel, winning over the objections of some Black
militants who resented his “whiteness.”115 Huey Newton constantly
reiterated his esteem for Garry and insisted that “he always empathized with
his clients to the point that he would be on trial himself.” As a reminder of
such a political and human bond, Newton gave Garry a gold Panther ring.116

It comes as no surprise that Bobby Seale, the other founder of the Black
Panther Party and himself a client of Garry, defined his favorite attorney as
“the Lenin of the courtroom.”117

Beverly Axelrod—a San Francisco Guild attorney who went to Louisiana
for CORE, coordinated the 1964 Sheraton Palace and Auto Row
employment discrimination lawsuits, and represented Free Speech
Movement activists in Berkeley—provides another example of this far-



reaching integration between lawyers and activists. In 1965 she agreed to
assist Eldridge Cleaver, who later became the Black Panthers minister of
information and one of the most charismatic leaders of the party. Known as
a petty criminal and a rapist of white women, Cleaver was serving his time
across various California penitentiaries when he turned into a religious
agitator of Black inmates. Stunned by his intelligence, Axelrod fell in love
with him, and her sentiment was reciprocated, at least while Cleaver was in
jail.118 “I feel as though I’m on the edge of a new world,” confessed Axelrod
in a letter to her client, in which she also acknowledged that she was losing
her “lawyerlike objectivity.” “What I feel for you is profound,” replied
Cleaver five days later. “Beverly, there is something happening between us
that is way out of the ordinary. Ours is one for the books, for the poets to
draw new inspiration from, one to silence the cynics, and one to humble us
by reminding us of how little we know about human beings, about
ourselves.”119

After the encounters of the couple moved from the lawyers’ visiting
room to the family visiting room of Folsom prison, the two even celebrated
a mock wedding and promised each other a life together. Axelrod, who
envisaged Cleaver as a new Malcom X and saw herself as his midwife, not
only passed books and magazines across bars but also smuggled out
Cleaver’s writings within her legal papers, as prison authorities had
forbidden their diffusion. She brought his manuscripts to the acclaimed
novelist Norman Mailer and to the Ramparts office in San Francisco.
Cleaver’s sharp prose, “savage irony,” and “sexual mysticism” impressed
everybody, and while he was still in jail, his writings appeared on
Ramparts’ pages. Thanks to his newly acquired status of intellectual and the
support of renowned public figures, Cleaver eventually obtained parole and
was introduced into the radical milieu.120 A collection of Cleaver’s texts and
letters was printed in 1968 under the title Soul on Ice and obtained
extraordinary success. It was dedicated to his lawyer, “Beverly, with whom
I share the ultimate of love.”121

The whole romance ended in bitterness when Cleaver, finally out of jail,
proved to be unfaithful and quickly abandoned Axelrod. He would marry a
black woman, Kathleen, considered more suitable for a Black Power leader.
In the meantime, Axelrod had built ties with Huey Newton. Interestingly,
the iconic 1967 photo of Newton posing in a wicker chair handling a rifle



and a tribal spear was taken in Axelrod’s living room in San Francisco, in a
house where the lawyer used to host Black Panther Party gatherings.122 At
her place, Axelrod also personally typed the first two issues of Black
Panther, the official newspaper of the group.123 In October 1967, Newton
was charged with murdering white Oakland police officer John Frey,
assaulting another officer, and kidnapping a man whose car he used for his
dash to the hospital, where he was eventually apprehended, badly wounded.
Right after the arrest, Axelrod reached out to his friend and mentor Charles
Garry to rescue Newton. Garry and Fay Stender rushed to the hospital.
Stender’s life would be forever changed, as she ended up serving as counsel
in the most notable case in terms of a lawyer’s total identification with
clients and, at the same time, the most tragic one.

The sight of Newton, lying half-naked as he recovered from surgery
under the grim watch of police officers, left Stender deeply impressed. As
her biographer, Lise Pearlman, explained, Stender instantaneously felt both
a sense of indignation for Newton’s powerless condition and a strong
physical attraction. Therefore, she began making regular visits to the
Alameda County Jail, where Newton had been transferred. During these
interactions and through an impassioned correspondence, she also
discovered Newton’s charisma and intelligence and subsequently fell in
love with him. To build trust, foster affection, and promote a shared
political agenda, Stender disregarded any traditional code of conduct. She
began treating Newton “as extended family,” while prison guards witnessed
sexual contact between her and Newton in a jail visiting room.124

Such profound empathy and physical desire drove her not only to work
relentlessly for Newton’s defense but also to renegotiate her own identity.
In 1970, in the midst of a Guild seminar, she explained her personal
evolution this way: “My identity is being almost antiprofessional and in
some sort of way that of a political prisoner. In fact, I sometimes wonder
whether my effectiveness will ultimately be enhanced or impaired.… I
don’t use the expression ‘my clients’ anymore. That expression is going out
of my vocabulary and is certainly going out of my thinking. I feel that they
are comrades.”125

However, as had been the case between Axelrod and Cleaver, Stender felt
increasingly humiliated by Newton’s sexist attitude, and the relationship
came to an end. Yet Stender’s commitment to radical defendants was



overwhelming. She formed an even tighter bond with another Black inmate,
George L. Jackson, who was charged with killing a guard at Soledad State
Prison with two other Black prisoners, Fleeta Drumgo and John W.
Clutchette. Perpetrated in January 1970, the assassination appeared to be an
act of revenge for the killing of three Black inmates by a white guard a few
days before in the exercise yard of the same penitentiary. At the time of the
murder, Jackson, twenty-eight years old, was serving an indeterminate
sentence of one year to life for second-degree robbery charges. Since he
was known as a troublemaker, he had never been paroled. Now Jackson was
being charged not only with murder but also with assault, which meant that
if convicted, the death penalty was mandatory.

Jackson became politicized in jail around 1968 through interactions with
leftist prison gangs and revolutionary texts that were smuggled across bars.
His popularity among inmates, who considered him a guide and a teacher,
came to Newton’s attention. Without meeting Jackson, the Black Panther
leader did not hesitate to name him field marshal of the BPP at Soledad and
entrusted him with recruitment. Fay Stender’s first visit with Jackson in jail
was indeed at the request of Newton, who wanted to provide the new
Panther officer with legal help. After that, the young, sensitive radical
lawyer took on Jackson’s case with everything she had.126

Stender co-defended Jackson with John E. Thorne, a Guild attorney from
San Jose, California. An experienced and belligerent criminal defense
lawyer, Thorne had been a civil rights activist and a fierce opponent of the
death penalty. Dazzled by Jackson’s personal charm and revolutionary
charisma, Thorne embraced the case with extreme devotion. Stender and
Thorne built a defense committee for the three Soledad Brothers,
orchestrated an international campaign asserting their innocence, and were
crucial in forging the intellectual figure of Jackson, for whom they arranged
the publication of his prison letters in a best-selling book (see chapter 7).

It is not surprising that in his correspondence, Jackson referred to Stender
as “my small but mighty mouthpiece” and “my favorite person” and shared
with her not only his political views but also his most intimate angst.127 “I
am really slow about taking humans into my heart, I have been too let
down, but I need and enjoy your counsel, your friendship,” explained
Jackson in an unpublished letter to Thorne. “I loved that man,” wrote
Thorne in a laudatory review of Jackson’s writings. “If anyone has ever



deserved description as ‘bigger than life’ this is the person … one of the
greatest [writers] of our time.” As the lawyer revealed in awe, Jackson slept
only two or three hours per night and worked into the early morning hours
under a single lightbulb. Thorne was also mesmerized by Jackson’s
“magnificent and revealing smile” and by his uncommon “physical
strength.” “He told me,” wrote Thorne, “that to repress the natural sexual
drive he did a thousand fingertip push-ups a day.”128

In all these cases, there is no doubt that such an extraordinary infatuation
was grounded, at least to some extent, in convergent self-interests. On the
one hand, there were the desperation and the isolation of Black political
defendants serving jail time. Flattering and seducing sympathetic lawyers
were obvious strategies to secure and exploit their legal skills. On the other
hand, a white middle-class frustration, coupled with an unresolved quest for
authenticity, existed among lawyers and legal workers. George Jackson’s
book editor, Gregory Armstrong, who was named a “legal investigator” by
Thorne so he could meet with Jackson in prison, admitted it plainly.
Overwhelmed by Jackson’s mental and corporal vitality, he confessed that
within the defense committee, they all felt they had “the right to live
through him,” as “identifying with George was like having a second self.”
This connection also allowed them to live politics, at least vicariously, as “a
matter of survival” and not only as “a form of play.”129 Nonetheless, it is
important to understand that such relationships were also the product of
genuine admiration, real generosity, and intense political consciousness.
Radical lawyers were eager to transcend professional barriers, challenge
normativity, and join their clients’ cause. In a context of intense
politicization, they undeniably felt they were “on the edge of a new world,”
as Axelrod wrote in a letter to Cleaver.130

Yet this merger of forces entailed objective risks for lawyers. Exploiting
the attorney-client privilege but also walking on a legal tightrope, Guild
attorneys and legal workers aided fugitives.131 Dean Robb revealed that he
volunteered his farm in Metamora, Michigan—about one hour from the
U.S.-Canada frontier—as a hiding place for leaders in the antiwar
movement. Jane Fonda and Donald Sutherland used the farm as a retreat
when they helped shuttle draft resisters across the border.132 According to an
FBI investigation, at least a dozen lawyers in the Guild’s orbit actively
helped the Weather Underground. Lawyers borrowed cars, hosted meetings,



paid fines, offered mail drops, bought tickets, and raised money.133

Significantly, the Weather Underground did not resort to robberies to
sustain its subversive nuclei. According to journalist Bryan Burrough,
Chicago attorney Dennis Cunningham, together with his wife Mona,
“loaned” their children to “Weather couples” so that they could pretend to
behave normally in their daily lives. Cunningham conceded: “Without the
lawyers, I’m telling you, they couldn’t have survived.” “Money, strategy,
passports, whatever it was we could do, you just did it,” confessed
Elizabeth M. Fink, a Guild lawyer from Brooklyn who later specialized in
prison rights. Fink also added, “We didn’t have the balls to go underground
but those who did they were our heroes. You can’t believe the excitement,
the romance, the intrigue.”134

Likewise, Kunstler, who occasionally went to see Weather Underground
affiliates in their safe houses, confessed that he enjoyed “the cloak-and-
dagger aspects of meeting clandestinely with people the government was
eager to find and prosecute.” The danger also appealed to him because he
was always “a little uncomfortable with the fact that lawyers took no risks,
while … clients took many.” “Meeting with the Weather Underground,” he
candidly acknowledged, “gave me a chance to demonstrate that I was ready,
willing, and able to take some chances; it increased the camaraderie we felt
with each other.”135

Being particularly close to Dohrn, Michael Kennedy was reportedly
involved in the 1970 jailbreak of psychologist and psychedelic guru
Timothy Leary. Serving a ten-year sentence at San Luis Obispo prison on
charges of marijuana possession, Leary escaped with the support of the
Weather Underground, who had been hired and paid (the large sum of
$50,000) by the Brotherhood of Eternal Love, an organization of drug
users.136 For her part, Eleanor Stein experienced the state of being both a
Guild student activist when she was attending Columbia and, later, a federal
fugitive as a member of the Weather Underground. Although she prefers to
avoid talking “about the people who helped us,” she admits that “there were
definitely some lawyers who played a very important role in protecting the
organization and also in helping people who got arrested. Counseling, at the
end of the organization, became also very important. At times, some
lawyers were good intermediaries. They had a certain level of protection: I
am their lawyer and I am supposed to meet with them. I have a lawyer-



client privilege, so if the FBI asks me questions, I have the right not to
answer.”137

Against this backdrop, advising activists was considered an obvious task
for lawyers, and activists were relying on lawyers more than ever. “The
movement needed us so badly,” remembers Paul Harris, who had been a
civil rights organizer before practicing law. “Every progressive group
needed us; everything like getting a press pass or avoiding suspension from
high school, they didn’t know how to do it, and they turned to us.”138 Even
so, contrary to traditional practices, the lawyers were supposed to respect
activists’ inclinations and avoid legalizing or depoliticizing activists’
agenda. In this regard, radical lawyers constantly reflected on ways to
curtail their paternalistic and elitist influence on activists, while a challenge
repeatedly came to the fore: how to make sure that people with privileged
backgrounds and professional skills maintain humility.

The solution was to limit counseling to explaining the alternatives open
to activists when planning their tactics, suggesting the most productive
ways to challenge the law, and clarifying the legal consequences of their
actions. In other words, counseling was meant to provide knowledge.
Activists had to make informed choices without taking lawyers’ advice as
sacred, and lawyers had to learn how to take a back seat and make sure that
their personality, skills, language, and confidence did not become overly
imposing.139

The activity of Guild lawyers is documented in dense correspondence
with movement organizers, who frequently asked for advice and received
multiple yet never imposing suggestions. Typical requests for information
regarded the violations implicit in civil disobedience, the risk of conducting
sit-ins on federal property, and the recommended behavior when
plainclothes police officers asked for identification or when narcotics were
involved.140 It is worth noting that Guild executive secretary Kenneth Cloke
became an official legal adviser to the Students for a Democratic Society,
sitting on the National Interim Committee, which was the executive branch
of the SDS leadership. SDS itself passed a resolution calling on its members
to refer to the Guild for all matters regarding repression and legal defense.
“If I had been someone who came without a radical critique of the law,”
remembers Cloke, “they wouldn’t have listened to me.… They appreciated
that we did not impose our opinion.”141



To foster the notion of attorneys and clients as “equal partners in
struggle,” radical lawyers revised their traditional style and methods of
work. Even the most outspoken leftist lawyers of the former generation had
maintained strict aplomb and respected most of the professional codes.
Three-piece suits and ceremonial manners were the norm for attorneys who
represented unpopular defendants and wanted to be flawless. By contrast, to
show solidarity with their clients, radical lawyers—especially the young—
began dressing casually, keeping their hair long, and growing beards.
Thorne, for example, typically wore blue jeans, a Mao cap with a red star,
and a denim jacket with propaganda buttons. His colleague Terence
Hallinan regularly dressed in bellbottom jeans and a tie-dyed T-shirt. “His
long hair comes down almost to his shoulders, and with his spectacles he
looks more like a graduate student from Berkeley than a practicing lawyer,”
wrote a journalist. Fay Stender, likewise, hardly seemed a conventional
lawyer. She usually wore a leather miniskirt and had her hair in a ponytail.
Always pushing the boundaries, Florynce Kennedy exhibited cowboy attire
even before judges, pairing it with conspicuous hats and false eyelashes.142

In courtrooms, formal ties and white shirts temporarily disappeared from
men’s costumes, and women often replaced skirts with pants, which were
considered “radical fashion” because they crossed gender lines and made a
statement of women’s power.143 Emily Goodman, who would later become a
New York Supreme Court judge, was among the first female lawyers to
wear pants during a trial in the United States. After being chastised by the
presiding judge, at the following court appearance she received solidarity
from a group of fellow Guild women who showed up in the gallery all
wearing pants.144

Not to refer to a judge as “your honor” turned out to be a quirk, even “an
article of faith,” among young radical attorneys, who tried their hardest to
avoid using that phrase in court, as Marvin Stender remembers.145 Since the
judge’s “possession” of the room was perceived as abusive, standing up
when a magistrate entered the room became annoying as well.146 All rituals,
languages, and codes that sanctified the law became increasingly
unbearable. When they rarely ascended to judgeship, radical lawyers
continued to defy law’s majesty and mystique. Elected as a judge of the
Detroit Recorder’s Court (Detroit’s criminal court) in November 1972,
Justin Ravitz refused to stand for the Pledge of Allegiance at his swearing-



in ceremony. His courtroom bailiffs would not say “all rise for the judge”
but “all rise for the jury,” paying respect to people’s justice. Until
compelled by the Michigan Supreme Court, Ravitz did not wear a judicial
robe or display an American flag in the courtroom.147

In a tribute to the 1960s credo that “change is only in the streets,” official
Guild delegations began participating in sit-ins, demonstrations, and
marches, often with their own banners. To be sure, individual lawyers had
always taken part in public displays of protest, but now they did it more
frequently and under the umbrella of an organized entity. With lawyers on
their side—also physically—protesters could feel that they were not alone
against an overwhelming state power, while the establishment was warned
that social unrest had spread to difficult-to-marginalize categories.148 On
April 30, 1969, the day before Law Day—the anniversary dedicated to the
reaffirmation of American justice—two hundred lawyers and law students
picketed the federal courthouse in New York. Attorneys William Kunstler,
Arthur Kinoy, and William Crain took the floor and demanded the end of
preventive detention, the lowering of excessive bails, more representative
juries, better detention centers, civilian control of police, and the abolition
of certain crimes, such as abortion and homosexuality. The protest was
probably the first lawyers’ demonstration in the history of the United
States.149 A few months later, on October 15, 1969, the NLG convened at
the Church Center for the United Nations in New York and urged its
lawyers to observe the Vietnam moratorium in the streets or at least at their
workplaces.150 At the time of the 1971 May Day protests, the NLG
encouraged its chapters again to plan antiwar activity, suggesting that
demonstrations of any kind take place at federal installations such as
courtrooms, draft boards, and military bases. That May Day rally,
coinciding with Law Day, was particularly successful, as more than two
thousand lawyers met in New York demanding an end to the war and drastic
changes to the legal system.151



4    Revolution in the Courtroom

As radical lawyers and movements merged their trajectories, politics burst
into courtrooms as never before in American history. What ensued was a
new model of litigation—here defined as militant litigation and understood
as a conscious and elaborate strategy deployed by defendants to manipulate
and subvert legal proceedings to further a political agenda.1

It is important to remember that political trials were hardly new. In fact,
trials can be defined as “political” whenever public authorities (and
sometimes defendants) seek to affect the distribution of power by exploiting
the courts. Classic examples are trials to curb dissidence. Through the
modern era, as jurist Otto Kirchheimer warned, political trials have been
recurrent, if not “inescapable,” regardless of the dominant legal system.2

However, since the 1920s, American citizens forced into the position of
political defendants coped with their trials quite submissively. They
typically expected their counsel to use their technical skills to exploit
whatever could be gained from the ordinary functioning of the judicial
system.3 Even during the McCarthy period, conventional, by-the-book
defense schemes were preferred. It was regarded as normal to “sanitize”
trials, excising political elements in order to limit the burden of repression.

The only notable exception was the 1948–49 New York trial of twelve
members of the National Board of the Communist Party, which gave rise to
an extraordinary courtroom confrontation.4 Held in the most hysterical
phase of the Cold War, it was the first Smith Act trial of party leadership.5

Defendants wanted to turn the proceedings into a vindication of Marxism
and socialism and saw the trial as a setting in which they could emulate the
performance of Georgi Dimitrov, the Bulgarian communist leader who had
been accused of setting fire to the Reichstag in 1933. Refusing counsel,



Dimitrov had turned the tables on his accusers and exploited the trial as a
forum to challenge Nazism and advocate communism. “The hero of
offensive defense,” as he was cherished in the communist tradition,
unexpectedly succeeded and transformed his trial into an archetype of
political defense.6

Therefore, in the U.S. district courthouse in Foley Square, defendants and
lawyers—almost all Guild members—frontally attacked prosecutors, jury
selection, and the demeanor of judge Harold R. Medina, who was actually
an abrasive and unfriendly figure. Elizabeth G. Flynn predicted, “Our
comrades will make the trial court a mighty tribunal of the people so that
the accused become the accusers and the enemies of the people find
themselves on trial before the huge court of public opinion in America—
and the world.” Indeed, such a combative attitude gave rise to bitter
engagements and polemic outbursts. Attorneys and clients were held in
contempt and were punished with lengthy prison terms. The defense
committee also rallied external supporters, who raucously picketed the
courthouse, and tried to educate a general public largely hostile to
communists. Eventually, the jury convicted all defendants, and the U.S.
Supreme Court upheld the decision. In follow-up trials, lawyers and clients
behaved more cautiously, focusing instead on technical issues.7

Political trials with oppositionist defendants—or “disorderly trials,” as
they were often defined by law-and-order advocates—largely disappeared
from sight in the following two decades. In fact, a few trials that involved
the Nation of Islam between the late 1950s and the early 1960s prefigured
some future developments. With the help of NAACP attorneys, the Nation
of Islam tentatively used the courtroom as a stage to articulate its political
views and to denounce the police brutality that its members allegedly
experienced on a daily basis. Malcolm X himself took the witness stand and
catalyzed public attention with his eloquence. However, despite the
intended politicization and mediatization of the proceedings, militant
litigation was yet to come.8

As detailed in chapter 2, both the Free Speech Movement trial and the
Columbia trial suggested that political and legal needs required a synthesis,
but these trials were still rather conventional. When in May 1968 Benjamin
Spock and four other defendants, known as the Boston Five, were brought
into court and charged with conspiring to counsel young men to evade the



draft, Spock hoped to use the trial to dramatize the immorality of the war
and accelerate its end. His codefendant Michael Ferber, the only one of
draft age, agreed with Spock and declared his willingness to go to prison to
uphold the choice to return his draft card to the Selective Service. Activists
also yearned to make the trial a showdown against the administration, while
supporters lined up around the courthouse.9

However, the appointed lawyers—a mixed bag of personalities with
divergent political views—opted for a civil libertarian strategy based on the
First Amendment and ran separate defenses aimed at protecting their
individual clients regardless of mutual solidarity. When Spock’s attorney,
Leonard Boudin, proposed a “cohesive cooperative defense,” the other
lawyers opposed it, fearing that it would be taken as evidence of a real
conspiracy. Legalistic arguments and prudence prevailed, and collateral
activities and publicity were banned.10 And yet the intent of the prosecution
was markedly political, for the government wanted to crack down on those
who urged younger men to break the law. Political, too, was the attitude of
the judge, who demonstrated his biases by ruling out all discussions on the
legality of the war and the draft. A jury eventually found four defendants
guilty of all charges (except counseling to turn in draft cards) and acquitted
one.11

Only a few months later, however, the case of the Oakland Seven in
California showed that a new approach had taken shape. It was the first
known application of the new criminal conspiracy law to antiwar
demonstrations, and activists were deeply concerned about the prospect of a
wave of similar prosecutions.12 The indictments also hit the first major act
of resistance against the war—Stop the Draft Week. So stakes were high,
and the trial of this group of UC Berkeley students, former students, and
full-time activists immediately gained special significance. Charles Garry,
Malcolm Burnstein, and Richard Hodge, a San Francisco lawyer focusing
on criminal defense and entertainment law, undertook their representation
and coupled a unitary defense strategy with an open and intentional
politicization of the trial.

Since the Vietnam War had to take center stage, in his opening statement
Garry linked the conflict in Southeast Asia to the Nuremberg judgments. He
argued that the evidence showed that the war was illegal, immoral, and
genocidal. Therefore, as the Nuremberg principles suggested, citizens had



an obligation to do everything in their power to prevent the commission of
inhumane acts by their government. As a consequence, those who opposed
the war were simply upholding the law, not breaking it. Pioneering a tactic
that would later be adopted extensively, the defense called in two expert
witnesses on Vietnam who buttressed the argument against the conflict.
Student demonstrators were also summoned to testify that the Seven had
taken to the streets out of an irrepressible animosity against the war. It was a
sparkling success for the defense. “For a few moments,” noted Garry, “the
stark reality of war came right into the courtroom.”13 And the trial turned
into a teach-in.

From the beginning, the Oakland Seven discussed how to convert their
legal defense into “a counterattack on the system.” They were visibly
satisfied as soon as they recognized that “the jurors [were] getting a
political education” about the reasons behind the protest. “The defense,”
reads a propaganda leaflet from the time, “has turned the trial into an
indictment of the system’s repressive legal apparatus, and of its brutal and
conspiratorial cops.… We tried to force the jury to vote not on our guilt or
innocence, but rather for or against the war, for or against the police, and for
or against the free speech.”14 The defendants, their followers exulted, “have
not retreated in court, haven’t shaved or dressed straight, or trimmed their
politics, and made it plain that they are proud of what they did.” Local
activists also provided external support through gatherings and sit-ins “to
indicate to the District Attorney and the Oakland power structure that the
anti-war movement [was not] intimidated.”15

If at the trial’s opening the jury seemed to endorse the war, by the end of
the proceedings it seemed to oppose it. Garry’s empathy, together with his
ability to “play the common person,” was considered key in winning the
jurors over. By all accounts, Judge George W. Phillips, a liberal, was also
fair and sympathetic toward the defendants, allowing them “to educate the
jury” and to explain “why they did what they did.”16 Most importantly, in
his instructions to the jury, the judge consented to taking into account the
defendants’ beliefs about the legality and morality of the war.17 Eventually,
in his closing argument, Garry dared to assert that in the country there was
“a conspiracy” that sought to impose U.S. military force on the rest of the
world and create “a curtain of fear” over dissident voices. He ended by
reading out the sonnet engraved on the pedestal of the Statue of Liberty.



The defense received nearly 160 contempt citations, but the Oakland Seven
were all acquitted.18

Along the same lines, Charles Garry provided another exemplary
political defense in a coeval trial. This time, Garry represented Huey
Newton, with the invaluable assistance of Fay Stender. The blueprint of
militant litigation emerged sharper than ever. As previously mentioned,
Newton was charged with murdering a police officer, assaulting another
one, and kidnapping a man to get a car. To counterbalance the negative
publicity and generate sympathy for the defendant, Garry immediately
organized a series of press conferences through which Newton expressed
his views on the Black liberation movement and stressed the necessity of
self-defense in response to police persecution.

Garry also arranged a large number of interviews with Newton in the
leftist press and included Edward Keating, a Ramparts reporter with a law
degree, on the legal team so that he could have direct access to the
proceedings and disseminate favorable coverage.19 Keating ended up
writing a successful propaganda instant book titled Free Huey!, and the
whole strategy, according to Garry, obtained “tremendous public relations.”
The defense, indeed, managed to spread the notion that Newton “has been
continually subjected to harassment, provocation and assault by the
Oakland police and that in every case, including this latest incident, he has
acted in self-defense.” The “power structure” was explicitly targeting the
political leaders of the Black liberation struggle and the antiwar movement:
after H. Rap Brown, LeRoi Jones, and Bobby Seale, who had all been hit by
the system of justice, it was Newton’s turn.20

Since pretrial hearings, thousands of supporters gathered outside the
Alameda County courthouse in Oakland, chanting, “Free Huey, jail the
pigs.” Prominent picketers such as Mario Savio and Jack Weinberg joined
the crowd, while the Peace and Freedom Party, a newly born left-wing
political party, officially named Newton as a candidate for Congress.21 The
Black Panther Party leaped at the chance to orchestrate a political campaign
and disseminated stickers, signs, and buttons. The trial had to be a political
contest—there was no other way to rescue Newton. In the Black
community, declarations of support for Newton became a badge of honor.
On February 17, 1968, fifty-five hundred people celebrated Newton’s
birthday at the Oakland Auditorium in the presence of Berkeley councilman



Ronald V. Dellums and former SNCC leader Stokely Carmichael. Newton’s
African wicker chair was left empty.22 As it was immediately clear, the
sudden emergence of the BPP from a local group to a national organization
was largely due to the catalyzing power of that trial.23

To reinforce their coalition with Black militants, white radicals also
exploited the trial. A Berkeley activist organized the Honkies for Huey
group, playing on the racial slur used against white people, and printed
some famous buttons. Guild lawyer Alex Hoffman, a white man of Austrian
origin who was part of the defense team, acted as a liaison between the
Panthers and the imprisoned Newton, winning over the Panthers’ total
trust.24 Since the out-of-court propaganda was considered crucial, the
defense asked to postpone the trial as long as possible, so that the general
public could be educated, and requested a larger venue to accommodate
media operators and sympathetic spectators. The motion was denied, but on
July 15, 1968, when the trial started, a mass of supporters, including
antiwar leftists, militant Chicanos, and Panthers in uniform, besieged the
courthouse. An American flag was lit on fire, and Seale famously warned,
“If anything happens to Huey P. Newton, the sky’s the limit.”25

Garry consistently raised the fundamental question of whether a Black
man, least of all a Black power militant, could receive a fair trial before a
U.S. court given the entrenched racism that still characterized the U.S.
population. The National Advisory Commission on Civil Disorders had just
published its appalling report, and the argument also resonated within
liberal public opinion. Thus, Garry attacked the all-white composition of
the grand jury that indicted Newton and staged what at the time appeared to
be an extremely protracted jury questioning process, aimed at eliminating
any potential juror with racist attitudes. One of the innovative aspects of the
trial was indeed the introduction of “racial prejudice” as a legitimate area
on which to test the jury panel.

The defense also marshaled six social scientists who were meant to
demonstrate, on the basis of scholarly evidence, the need for an unbiased
jury of peers representing a cross-section of the defendant’s community.
The guest star was Robert Blauner, a Berkeley sociologist and expert in race
relations, who argued that racism was “a basic reality in America” and that
the Black population had been “colonized within the borders of the U.S.,”
hence judicial authorities should select jurors not from a generic cross-



section of society but from the “ghetto.”26 Asking more than 290 questions
drafted by Stender, Garry examined almost 160 prospective jurors and
eventually obtained a selection that included seven women and five
minority people. However, as Garry admitted, he was not able to eliminate
some individuals who arguably concealed preconceptions against Black
people.

In any event, Garry continued educating the jury and, in the opening
statement, declared that Newton was a militant who sincerely believed in
the necessity of revolutionary change and stressed the systematic
persecution of the Panthers. When Newton took the stand, Garry let him
talk about his philosophy and explain the Black Panther Party’s ten-point
program with a lengthy pseudo-sociological disquisition. The kidnapping
charge was subsequently dropped, as the alleged victim refused to testify in
court for fear of self-incrimination. Interestingly, this person was
represented by Doug Hill, a Berkeley-based radical lawyer and Peter
Franck’s partner. Concerning the murder charge, the defense argued that the
backup officer who rushed in to rescue his colleague shot both the victim
and Newton in chaotic circumstances. Finally, in a three-and-a-half-hour
closing argument, Garry compared Newton to Jesus Christ, spoke of Frantz
Fanon and W. E. B. Du Bois, and quoted Alice in Wonderland, leaving the
courtroom reportedly “spellbound.” The jury found Newton guilty of
voluntary manslaughter but not of assault with a deadly weapon on the
other police officer.27

Prodded by Stender, the Free Huey Committee collected twenty thousand
signatures urging Newton’s release, while the National Lawyers Guild
supported Newton’s federal bail petition with a brief arguing that white
defendants, if sentenced for the same crime, would have been released
pending appeal. In May 1970, the California Court of Appeals reversed
Newton’s conviction and ordered a new trial. In August, the Panther leader
was released, to the delight of the ten thousand supporters who hailed their
hero just outside the prison. The new trial ended in 1971 with the jury
unable to reach a verdict. A later and final trial closed the case with another
hung jury.28

Chicago: Dramatized Contempt



United States of America, Plaintiff, v. David T. Dellinger et al., Defendants,
No. 69 Crim. 180, better known as the trial of the Chicago Eight (later
Seven), began in the federal district courthouse of Chicago on September
26, 1969, and ended five months later, after some two hundred witnesses
had been heard and twenty-two thousand pages of transcript had been
accumulated.29 Immediately, the trial became a national event and made its
entrance into popular culture. Though it was not the first example of
militant litigation, it came to stand as the most prominent and well known.

As writer Dwight Macdonald observed, the Chicago Eight exemplified “a
kulturkampf between the extremes of American politics and lifestyle.”30 The
major lines of division of society seemed to be “distilled and then acted out
in the courtroom.” On the one hand, the defendants embodied the various
ramifications of the leftist movement, from the Black Panthers to religious
pacifism, from the Yippies to SDS. And they all defied the court system in
an unprecedented way, thrilling activists and sympathizers around the
world. On the other hand, the elderly and conservative judge Julius J.
Hoffman seemed to epitomize everything that was unfair, oppressive, and
outdated in the establishment. Unable to suppress his contempt for the
youngsters beyond the bench, he reacted with stiffness and stubbornness to
their explicitly provocative and unruly attitudes. Circuit judges condemned
his behavior and defined it “deprecatory and often antagonistic.” The
prosecutor, on his part, added fuel to the flames.31

As is widely known, in March 1969 Abbie Hoffman, Jerry Rubin, David
Dellinger, Tom Hayden, Rennie Davis, John Froines, Lee Weiner, and
Bobby Seale were charged with conspiring to incite a riot during the 1968
Democratic National Convention and performing acts to achieve that
purpose. They risked a ten-year sentence.32 Eventually, the government was
not able to prove that they plotted to provoke a riot in Chicago. As was also
true for the Oakland Seven, they had never met all together before the
August demonstration. Seale, for example, had only made a couple of
speeches in Chicago and did not have any substantial contact with the
organizers. Quite paradoxically, they had first met after the charges had
been laid down, when they gathered in a Black Panthers’ office to select
their lead counsel.

While Seale’s position was severed and a mistrial was declared in his
case, the jury eventually acquitted the other seven defendants on the



conspiracy count. Froines and Weiner, who were also charged with teaching
and demonstrating the use, application, and construction of an incendiary
device, were acquitted of this charge. The other five, who were individually
charged with crossing state lines with the intent to incite a riot, were found
guilty of this charge. In 1972, an appellate court reversed the rulings, and
the government did not seek a new trial.33

From the very first day, the legal proceedings degenerated into what
former U.S. Attorney General Ramsey Clark defined as a “legal atrocity,”
for everything appeared wrong and controversial, no matter the point of
observation.34 The fact that the Chicago trial represented one of the most
extreme and barefaced challenges to the legal system by both radical
lawyers and defendants remains indisputable. Indeed, what happened inside
and outside that courtroom exerted considerable influence on at least two
levels: the general confidence in the system of justice and the practice of
radical lawyers. In other words, such a highly publicized trial contributed to
desacralizing the courts of justice and to defining the key features of
militant litigation.

The strategies and the attitudes of the defense echoed the debates of the
NLG and leveraged the experience of Guild lawyers. Almost all lawyers
who were involved in the case, including the two leading attorneys, William
Kunstler and Leonard Weinglass, along with scores of legal volunteers,
were indeed active members of the NLG. As a police intelligence report
reveals, the legal team met in New York City in March 1969 already
expressing the view that “demonstrators will be convicted”; hence, the
lawyers should “work to force error on the part of the judge in order to get
appeal.” Weinglass reportedly planned “to discredit the judge sometime
during the trial,” while the defendants were meant “to turn the proceeding
into a circus” and to “wear false faces during at least one day of the trial.”35

Yet the belligerent defense tactics and the courtroom turmoil were not
entirely concocted in advance. They gradually arose from negotiations
between lawyers and clients and were influenced by the personality of the
people involved on both sides of the bench. They were also distorted by the
media exposure and reflected a great deal of improvisation.36 In fact,
Hayden and Froines wanted to win the case rapidly with a “rational
defense” and get back to organizing, while Hoffman and Rubin sought to
politicize the trial as much as possible by bringing the war into the



courtroom and mocking the system of justice. They also pressed for taking
the tactics of the Oakland Seven case even further. During that trial—they
complained—Garry had insisted that defendants behave in the courtroom.
Hoffman and Rubin did not want a tedious teach-in in which they would
take back seats while lawyers called the shots.37

This latter and most radical strategy eventually prevailed. The two
Yippies were media-savvy marketers who treated the courtroom as a
theatrical space with a national audience. It is worth remembering that
Hoffman had first acquired fame for burning dollar bills outside banks,
while Rubin had come to the limelight by appearing before HUAC in 1966
in an American Revolution uniform. Disciples of Antonin Artaud, they
were eager to repurpose language and to use the power of drama to unveil
the most excruciating reality. Acting, for them, was a search for
authenticity. But they were also disciples of Marshall McLuhan and realized
that mass media, and notably television, had redefined political
communication and could be weaponized for the revolution.38

Hungry for sensational news, the press seconded and amplified such a
colorful approach.39 Eager to follow their defendants’ lead, counsel agreed
to put the government on trial and to educate the jury and the people on the
politics of the movement. As historian Marianne Debouzy put it, the
courtroom turned into “a pedagogic place,” where lawyers took charge of
translating the language of rebellious youth for the general public.40

Defending their clients on strictly legal grounds thus became a secondary
goal—never abandoned but largely decentered—and Garry’s “aggressive
courtroom tactics” became the model to be developed.41 Finally, the harsh
reaction of the judge seemed to justify such a strategy, reinforcing its
rationale and further radicalizing movement constituencies. Instinctively
authoritarian and terrified by the chaos of those days, Hoffman
systematically rejected defense motions and lost his temper. This was
precisely what the Yippies expected, betting that authorities, “in their own
self-protective hysteria,” would raise the stakes.42

The list of antics, put-ons, and travesties that punctuated the trial is
almost endless. Defendants refused to stand up when the judge entered and
left the room, interrupted him, referred to him insolently, and laughed
openly at his rulings. They screamed obscenities, made faces, spoke to the
jury, and ridiculed the court—for example, by wearing judicial robes.



Sometimes they blatantly disregarded the proceedings and read newspapers,
mail, and books. More conspicuously, they brought a Vietcong flag into the
courtroom during the October moratorium and placed Che Guevara’s
portrait on the defense table on the anniversary of his assassination. They
tried to read the names of the war dead in the courtroom and arranged to
bring in a cake to celebrate the birthday of codefendant Bobby Seale.43

Seale was under arrest for a separate murder charge, but his lawyer,
Charles Garry, was temporarily hospitalized, recovering from surgery. Seale
vehemently refused to be represented by any other lawyer and insisted on
his right to self-defense. Urged by Garry to keep his protest up in court and
to reject any appointed lawyer, he reacted with anger to the judge’s choice
to provide him with an attorney and was forcibly put into his chair by the
marshals.44 For two days he attended the proceedings bound and gagged.
Eventually, he was tried separately, but Seale’s treatment, reminiscent of
slavery, gained immediate notoriety as a symbol of government racial
oppression and contributed chiefly to delegitimizing the whole trial.45 Also
playing on the delegitimization of authorities, Abbie Hoffman, of Jewish
origins, cast himself and his codefendants as “good Jews” in contrast to
“bad Jews” Judge Hoffman and prosecutor Richard Schultz, of Jewish
origins themselves, who were betraying their own people. Abbie Hoffman
also verbally assaulted the judge in Yiddish, while Dellinger accused the
judge of treating defendants like Jewish people on the way to concentration
camps.46

In the meantime, on the very first day of the proceedings, the judge
issued bench warrants for pretrial lawyers Michael Kennedy, Dennis
Roberts, Michael Tigar, and Gerald Lefcourt, who did not show up in
court.47 Amid indignation, Tigar and Lefcourt were arrested and jailed, only
to be promptly released. The defendants also packed the courtroom with a
claque of supporters, who joined them in their parody and scoffing of the
prosecutor and judge by yelling derisive comments, raising their voices, and
laughing at crucial moments. Called to the witness stand, singers Arlo
Guthrie, Judy Collins, Phil Ochs, Country Joe, and Pete Seeger attempted to
sing for the jury but were rebuked. Allen Ginsberg, another witness for the
defense, tried to perform the Hare Krishna mantra and later chanted the
mantra Om. On redirect examination, he also recited his poem Howl, still
outrageous at the time.48



The lawyers did nothing to quiet their clients; rather, they sustained and
justified their outbursts. Kunstler, for example, requested a recess on
October 15 to allow the defendants to participate in Vietnam moratorium
activities and called for a moment of silence for Dr. King on January 15.
Journalist Anthony J. Lukas, who covered the trial for the New York Times,
noted that “after the two Hoffmans, William Kunstler was the most
compelling figure in the courtroom.”49 With a fair share of narcissism,
Kunstler gradually adopted many of the practices that would become his
trademark, including attacking the presiding judge with gusto, endorsing the
radical ideology of the defendants, engaging in theatrics, and employing
humor to mock the government.

Photogenic and well spoken, Kunstler was conscious of his media appeal
and eagerly played with it. He let his hair grow, wore casual shirts, and
began living day and night with the defendants. Reporters spotted him
eating, drinking, smoking, dancing, and demonstrating with them. The
identification was absolute—literally, a conspiracy. When Judge Hoffman
told Kunstler, “You get awfully chummy with your clients,” he replied,
“There is a certain intimacy that is bred in these cases.” Quite paradoxically,
at the end of the trial, the most punitive rulings hit the two lead defense
lawyers, Kunstler and Weinglass, who were sentenced to jail terms for
contempt: four years and thirteen days for Kunstler; one year, eight months,
and five days for Weinglass.50 Yet much to the scorn of the judge, the
lawyers sported the contempt verdict as a badge of honor. “I am, in a way,
proud to be convicted,” declared Kunstler right outside the courthouse,
“because I think too long lawyers have been immune, being a representative
breed, immune from the slings and arrows that oppress their clients.”51

Importantly, to sustain the defendants and publicize the trial, the
Committee to Defend the Conspiracy (an organization raising funds for
legal defense) and the Chicago Legal Defense Committee attracted a large
number of young volunteers from all over the country, who saw in the trial
a meaningful opportunity to fight the system.52 “The defendants,” wrote
Lukas, “were the most glamorous, exciting leaders of the New Left, and
their defense seemed to be where the action was in the Movement at that
time.”53 The Legal Defense Committee operated out of a communal-style
office near the courthouse, where volunteers performed a variety of tasks,
from legal work to laundry, and prominent supporters such as Dustin



Hoffman sometimes stopped by. Carlin Meyer was among the volunteers
who joined the committee. During the trial, she sat in the courtroom
watching the proceedings, while in the evenings and on weekends she
worked in the office. Such experience, she admits today, changed her life
forever, as she learned from Kunstler and Weinglass the importance of the
law as “a focal point for organizing,” the commitment to clients, and “the
defiance of authority.”54

Defendants, for their part, appeared in public almost nightly to give
speeches, present books, raise money, and organize. The reception they
encountered was passionate, and the Chicago Seven, together with their
leading attorneys, became true celebrities.55 They were often invited to
demonstrations, parties, and university campuses, where they attracted
thousands of listeners. “After I walked on the stage,” recounted Kunstler,
“the audience would stand up and cheer as if I were a superstar. We had an
enormous and enthusiastic constituency of young people that kept
increasing.”56 Tom Hayden maintained that they spoke in public perhaps
five hundred times during the trial, including on the day of the Vietnam
moratorium in front of a million citizens. He also remembered the genuine
solidarity he felt many times when he saw, early in the morning, hundreds
of people lining up outside the courtroom to get one of the fifty to sixty
seats available to the audience.57

Public support endured even after the end of the trial. To protest a widely
anticipated guilty verdict, dozens of Day After demonstrations, as they were
called, were organized across the country, especially around courthouses.
These often resulted in clashes with police and arrests. A National
Conference on Political Justice, held at the University of Pennsylvania in
March 1970, amassed between two thousand and three thousand students
who cheered and hailed the panelists. Particularly applauded were Charles
Garry, who emphatically kissed a Black Panther representative on the cheek
and gave a stirring address, and William Kunstler—“the hero of
Chicago”—who electrified the audience by thrashing the system of justice
and urging young lawyers to join the movement.58

Solidarity with the conspiracy trial also came from lawyers’
organizations. Right after the bench warrants hit the pretrial lawyers, the
Guild, in cooperation with the NECLC, the ACLU, the LCCR, and the
Chicago Legal Defense Committee, organized a lawyers’ protest on



September 29, 1969. Two hundred lawyers from all over the country
demonstrated at the Chicago courthouse, attempted to file two amici briefs
—calling the arrest of the lawyers “a travesty of justice [that] threatens to
destroy the confidence of the American people in the entire judicial
process”—and asked to sit in as observers during trial proceedings. After
they were denied access, 150 of them continued picketing the courthouse.
In the meantime, two hundred other members of the legal community, also
mobilized by the Guild, took to the streets in San Francisco in solidarity
with the Chicago lawyers. This wide-ranging contestation, which also
involved thirteen Harvard Law School faculty members asking the Senate
Judiciary Committee to investigate Hoffman’s conduct, was arguably
decisive in pressing the judge to drop all charges against the lawyers.59

In the wake of this victory, lawyers formed an ad hoc committee to stop
the trial and rapidly organized a national demonstration of lawyers on
October 17 in front of the Chicago courthouse, to focus attention on the
legal-political repression and to denounce Judge Hoffmann’s persistent bias
in favor of the prosecution. Other minor but relevant expressions of dissent
—such as the protest of thirty newly admitted members of the New Jersey
bar, who wore black armbands at their swearing-in ceremony—followed
through the end of the trial.60 Meanwhile, the Guild drafted another amicus
brief to denounce the inhuman and unprecedented treatment of Bobby
Seale, which stamped “with a fresh badge of slavery” every Black person in
America.61

Militant Litigation
Without a doubt, the Chicago trial and the first highly politicized cases
emboldened those involved in the movement. Organizers explicitly pointed
to political trials as invaluable opportunities to demonstrate how the ruling
powers threatened civil liberties and instrumentalized justice to target ideas
and stifle dissent.62 On their part, radical lawyers began to reflect on the
evolution of litigation at a time of social turmoil, when the realm of
possibilities opened up, and they felt empowered. “We thought we could
make a new world,” recalls one of them.63 Contrary to both the McCarthy
era and the civil rights period, in 1969–70 the Left was neither intimidated
nor isolated.64 In such a context, lawyers could not “escape the need to



transform themselves as political beings.” They could cease to be skillful
technicians who simply cut losses.65 As Gerald Lefcourt vividly remembers,
“Lawyers have never said ‘we are in a conspiracy to change this country.’
Lawyers used to say: ‘My client was not involved in this.… I represent
him.… He wasn’t there.…’ Baloney! We are part of the change, and you are
trying to destroy us with funny baloney. So, this was a whole new approach
to the legal system.”66

With experienced Guild lawyers providing mentorship and guidance, the
main features of this confrontational model of litigation were increasingly
discussed and stood out with greater clarity. In fact, they were even
systematized.67 By 1975, the Department of Justice had recognized that new
disruptive strategies were being employed in some “very visible” trials: “A
recurring group of experienced personnel for trial work and research,”
mostly affiliated with the NLG and the CCR, employed the same techniques
in the representation of “publicly controversial defendants,” making the
cases “untriable” and encouraging disrespect for the government.68

Ironically, both the Department of Justice and the radical lawyers singled
out the same techniques.

First, the defense had to uncover the political reasons that moved the trial
and shed light on the real issues posed by the prosecution—for example, the
fact that the case was engineered by an oppressive government to deprive
dissenters of their constitutional rights. It was imperative to emphasize that
“prosecution” actually meant “persecution.” In Mary Kaufman’s words, it
was important “to strip the charges of their hypocrisy.” From this
perspective, a valuable strategy had to exploit the trial as a public stage in
order to demonstrate that the defendants were being charged with political
crimes and, at the same time, to discredit the establishment.69 By turning the
accused into the accuser, the trial could focus on the government’s
wrongdoings and exemplify how legality was a relative concept. Reversing
the logic of old-time political trials, the trial could disseminate “political
counterimages,” in Kirchheimer’s words. And defendants could take
advantage of the intrinsic quality of trials to “re-create history” in front of a
public.70

Second, the defense had to expose the economic, social, and cultural
issues that propelled the crime under judgment. As Garry put it, it was
essential to relocate the crime into a different context and to present the



facts from that perspective.71 The roots of the crime had to be tracked down
to such factors as social inequality, racial discrimination, or labor
exploitation, or to more specific acts of repression, such as police
harassment. This reconfiguration of crime led, quite logically, to removing
responsibility from the individual—an act that mirrored the intellectual
developments of those years. Indeed, an increasing number of psychiatrists,
psychologists, sociologists, and legal scholars suggested reframing the
phenomenon of crime as “a process of social interaction in which the legal
process itself plays a critical role, rather than seeing it as an objectively
given form of individual conduct.” Otherwise said, crime was not “the
behavior of an individual offender” but the result of “a complex set of
interactions and transactions.”72

A practical application of these principles was what Guild lawyer Paul
Harris defined as the “black rage defense,” which was a strategy of
exonerating defendants based on the racial oppression they experienced.
“The black rage defense,” wrote Harris, “raises fundamental issues
regarding crime, race, and justice. It forces us to grapple with questions the
criminal justice system does not want to hear. Why does a person commit a
crime? What is society’s responsibility for shaping the person who commits
a crime?” To put it very simply, it was meant to show how “concrete
instances of racial discrimination” impacted the mental state of the
defendant, pointing to a direct causal relationship between racism and
crime. Oppression led to rage, thus generating mental breakdown, hence the
commission of the crime. This kind of political strategy was pioneered by
attorneys such as Charles Garry and Terence Hallinan (see chapter 6) and
gradually gained currency among radical lawyers in the early 1970s.73

Attorneys Kenneth Cockrel and Justin Ravitz—two Detroit courtroom
wizards and renowned radical militants—adopted a similar strategy to
defend James Johnson in a seminal case. Johnson was an indigent Black
autoworker who, in July 1970, was charged with the murder of two foremen
and a job setter at Chrysler’s Eldon Avenue gear and axle plant, where he
was employed. After being laid off for insubordination, Johnson grabbed a
carbine and took justice into his own hands. On trial, Cockrel and Ravitz
never disputed that he had killed the men but insisted that the whole social
context that surrounded the defendant, from his upbringing in Mississippi to



the miserable factory life and his harassment by union and company
officials, could explain his “temporary insanity,” hence the reckless gesture.

Black psychologist Clemens H. Fitzgerald determined that Johnson
suffered mental troubles most of his life due to the stress of institutional
racism, and Johnson’s mother gave witness to the bleak and hopeless
existence of a poor sharecropper family in the South. Other autoworkers
testified about shop-floor violence, racial abuse, and unsafe conditions at
the Eldon Avenue plant, which was known for the exploitation of its
predominantly Black workforce. To further emphasize the influence of
environmental conditions, the two lawyers took the exceptional step of
bringing the judge, the twelve jurors, and the two alternates (nine out of
fourteen were Black) to the scene of the murders, in the company of
Johnson. Despite the prosecutor defining the murderer as “morally sick,”
the jury delivered a not-guilty verdict by reason of insanity.74 It goes
without saying that mental insanity as exculpatory evidence was hardly
novel, but this emphasis on its economic and social roots was
unprecedented and conceptually different. Mesmerized by such a victory,
radical lawyers immediately sought to apply this line of defense to similar
cases.75

Shepherding the jury, the judge, and the general public toward the
comprehension and justification of the defendant’s action thus became more
crucial than ever in militant litigation. Radical lawyers were encouraged to
study defendants’ history and attitudes, and to translate into courtroom
discussion their family background, ideological principles, claims,
grievances, slogans, and language. Details on the events under judgment
could wait. “Very frankly,” wrote Charles Garry referencing the Newton
case, “I didn’t spend any time with Huey discussing the facts of the case.
Until three or four days before he took the witness stand in July 1968, I did
not even go into his story of the incident of October 1967.”76 Usually, the
opening and closing statements were considered the most appropriate
moments to bring into focus the defendants’ beliefs, as they allowed
lengthy sociological and political articulation without mentioning “mere”
trial evidence.

During these phases of the proceedings, radical lawyers typically resorted
to historical parallels to suggest that those who judged according to
mainstream standards had often been shortsighted. In the course of the



Chicago trial, for instance, Leonard Weinglass remembered the harsh
criticism Abraham Lincoln was subjected to when, in 1848, he denounced
the war in Mexico as immoral and illegal. At that time, people’s judgment
was so bitter that Lincoln was forced to forgo his political activity for a
while. But standards were shifting and relative, and Lincoln would be
elected president of the United States only fifteen years later. Likewise, the
minority who dared to denounce the war in Vietnam and was severely
reprimanded by conservative America would one day, in the near future, be
blessed and cherished by the majority.77 History was also helpful in
suggesting comparisons between radical defendants and immaculate figures
of the past, such as Socrates, Jesus, and Frederick Douglass, and pointing
out that these admirable people had been wrongly condemned for putting
morality above law.78 At the same time, references to the past, and notably
to the American Revolution, afforded persuasive arguments to claim that
the “right to revolution” was an integral part of the national identity. Such a
reasoning had been a trope of labor defense since the nineteenth century,
but decades later it still appeared effective to counter the charges leveled
against radicals of being “un-American.”79

Even more important, however, was to ensure that defendants be judged
by their own community standards and by a jury closest to their peer group,
who could easily grasp the perspective of the people on trial. Unlike many
European systems where professional judges administer justice, criminal
cases in the United States were usually decided by juries of twelve
laypeople who could be persuaded through moral and ideological
arguments. Therefore, jurors had to be attentively selected. Militant
litigation, in particular, suggested that the Sixth Amendment guarantee of a
trial by an impartial jury be interpreted together with the Fourteenth
Amendment’s equal protection clause. As a result, a trial by “a jury of the
defendant’s peers”—and not only a trial by a generic cross-section of the
community—became a standard request. Interestingly, a jury of peers was
also one of the ten points of the Black Panther Party program.80 In practical
terms, if the defendant was a person coming from the “Black ghetto,”
lawyers requested that at least a majority of jurors had that same specific
racial, demographic, and social profile. Thus, far from representing a
technicality, jury selection—also known as voir dire—became a key
militant device.81



During such questioning, radical lawyers were expected to energetically
challenge any potentially prejudiced juror (for cause) and to make extensive
use of all peremptory challenges (to excuse potentially hostile jurors
without stating any reason).82 Newton’s trial represented a groundbreaking
example of this procedure and was translated into a Guild handbook, titled
Minimizing Racism in Jury Trials, which enjoyed large circulation even
outside the radical lawyers’ cohort. Defying the myth of a “colorblind”
justice, the volume offered Garry’s guidelines for selecting jurors and a long
list of innovative voir dire questions to uncover “subjective” and
“objective” racists. If, according to radical lawyers, it was almost
unimaginable to get a jury free of any racial or political bias in the United
States, it seemed nonetheless possible to single out a group of people with
as little racism as possible.83

Following this blueprint, in preparation for the New Haven trial of Bobby
Seale and Ericka Huggins, attorneys Garry and Roraback conducted what
was at the time the longest and widest jury selection in the history of
Connecticut courts. Seale and Huggins were charged with the torture and
murder of Alex Rackley, a fellow Panther and a suspected police informer,
and faced the electric chair.84 As of March 11, 1971, when the twelfth and
last juror was chosen, Garry and Roraback had interviewed more than a
thousand prospective jurors over the course of seventeen weeks. Deviating
from Garry’s strategy, Roraback chose to emphasize “gender
discrimination” in addition to racial bias in her defense of Huggins. An
idealistic young woman, Huggins had endured discrimination within the
male-chauvinist Black Panther Party, in which she lacked any substantial
power. Since no one listened to her within the BPP—the reasoning went—
she could not stop the torture of Rackley. Moreover, she was now subject to
an all-male jury in a male-dominated courtroom. The argument ostensibly
won many people over and would become a recurrent theme in women’s
rights cases.85

Famously, leftist supporters and Yale students raucously protested the
incrimination of the Panthers. Yale president Kingman Brewster Jr. upheld
the students’ right to demonstrate against the trial and acknowledged that he
was “skeptical of the ability of black revolutionaries to achieve a fair trial
anywhere in the United States.” The conservative judge presiding over the
trial went a long way to prove that the opposite was true. Pressured by a



vast mobilization in support of the defendants and perplexed by the flimsy
evidence that linked Seale to the actual murder of Rackley, the jury was
unable to reach a verdict. Eventually, the judge dismissed all charges
against the two Black Panthers by recognizing that “without superhuman
efforts,” it was impossible to select “an unbiased jury.”86

This attention to jurors exposed the constant and widespread
discrimination in the drafting of jury pools—the body of prospective jurors
summoned for jury duty—which resulted in the frequent exclusion of
minorities, women, young, and indigent people. Methods of jury selection
were more clearly discriminatory in the South than in the North or West, but
radical lawyers identified similar biases everywhere. In the North and in the
West, all-white middle-class jury pools often originated from voter lists, but
it was common knowledge that only a few people of color and of limited
means registered to vote. Prospective jurors were also drafted by means of
literacy tests that presented similar biases. In the South, they were
frequently selected from the county tax rolls, but everybody knew that
racial minorities rarely owned property.87

While the government began to require federal courts to review their
systems of jury selection, Guild lawyers worked on techniques to detect and
fight racial, age, gender, and social bias both in the preparation and in the
management of the pools. As a matter of fact, jurors’ ideological and moral
predilections could be even more decisive than evidence and legal
arguments, especially in political cases. In addition to the aforementioned
methods for the voir dire, militant litigation also incorporated findings of
statistical analyses that social scientists like Jay Schulman were developing
in the early 1970s and would become known as “scientific jury selection.”
The intention was to fully investigate the orientations of prospective jurors
before voir dire. Drawing on large samples, statisticians, psychologists, and
sociologists sought to identify fairly stable correlations between
demographics, social background, and habits, on the one hand, and political
preferences, on the other.

Working with the defense lawyers of the Harrisburg Seven (see chapter
6), Schulman and his team inaugurated this cooperation between social
scientists and radical lawyers.88 They first realized that the trial location did
not look promising for a group of Catholic antiwar defendants, as the area
had at least three Republicans for every two Democrats, an unusually low



proportion of Catholics, and several military installations. The presumption
of innocence, they believed, was seriously threatened. Therefore, they
began with a phone survey of registered voters in the judicial district to
compare the pool of prospective jurors with a random sample of registered
voters. They discovered that the members of the available panel were older
than the average, so they asked for and obtained a new panel. Next, they
organized in-depth interviews with a number of people in the random
sample, asking questions about their favorite newspapers, level of trust in
the government, religious preferences, and attitudes toward protest
activities. Among other things, they found that certain religious affiliations
and contact with metropolitan news media were “negative” enough to
warrant exclusion, while political party membership could be ignored for it
was less predictive of specific standpoints.

Therefore, Schulman and his collaborators presented a memo for the
defense suggesting a number of voir dire questions, which proved to be
quite effective, and rated the remaining prospective jurors during the
selection process. Through community contacts, they also developed “third
party information” on the attitudes of the candidates. Predictions turned out
to be quite correct, and the selected jury eventually voted ten to two for
acquittal. Since then, Schulman cooperated extensively with radical
lawyers.89 Together with David Kairys, a successful public defender in
Philadelphia, Schulman cofounded the National Jury Project of the NLG.
While the National Jury Project toured the country to train lawyers, careful
pretrial investigation, coupled with sophisticated techniques to include
neglected categories in jury pools, became fixtures in militant litigation.90

As the Chicago Eight trial had made plain to all, militant litigation
implied the courage and the resolution to directly confront the courts by
denouncing the prejudicial views of the prosecution, the biases of judges,
and the intrinsic limitations of the system of justice. Such an openly defiant
stance was aimed at shifting the power relations and climate of the
courtroom. It did not, however, exclude disorderly tactics by both counsel
and defendants, which could be responses to specific unfairness in the
handling of the trial but also provocative acts to draw the judge into
overreaction. Indeed, many judges—as the Department of Justice was
forced to admit—were not prepared to handle major disruptions and
“exhausting ordeals”; thus, they made ingenuous mistakes and lost control.



Yet from the perspective of militant litigation, the fact that a trial could go
awry or lead to contempt charges was not problematic per se; on the
contrary, it could show the bankruptcy of the system and the malignity of
the prosecution.91

To make possible all the aforementioned tactics, militant litigation rested
on a trusting relationship between counsel and defendants. Not only were
lawyers expected to be sympathetic to their clients’ views, avoid restraining
them, and learn from them, but they also had to be open to being guided by
their clients. As Kunstler used to say, defendants should handle their own
cases in constant dialogue with their lawyers. Therefore, lawyers
progressively accepted their clients as equal decision-makers or, if possible,
co-counsels who participated in legal and political decisions of any sort.92

Since defendants were given increasing responsibilities, it logically
followed that self-defense was reevaluated and, in a few cases, perorated as
an inalienable right. Lawyers’ allegedly superior dialectical method and
arcane knowledge had to be demystified; indeed, there was no reason why
defendants should not be able to explain and justify their conduct in front of
a jury. Also, to uphold the political character of the trial, no better strategy
existed than self-defense, as it immediately revealed the attack on dissent,
on class, and on minorities.93

Once the charismatic leading figures in trial proceedings, lawyers took a
more collaborative role over the course of militant litigation. Their work
necessarily hinged on a large and diversified legal team to back and extend
courtroom work, including social scientists, expert witnesses of any kind,
legal workers, and movement organizers. Militant litigation also implied the
attraction of external support and a great deal of extra-judicial activism. The
involvement of sympathetic audiences, whose physical presence in the
courtroom was exploited to exert psychological pressure on judges and
jurors, was deemed essential. Demonstrations, assemblies, and other
propaganda actions were also considered key assets in winning media
interest and informing the public. As the Chicago Eight confirmed, a well-
advertised trial could galvanize a large spectrum of social movements and
be perceived as a new front of struggle or a rallying point. Publicity also
helped with developing financial resources and attracting legal talent.94 This
is why militant litigation often leaned on powerful and well-structured
defense committees with multiple national and even international branches.



The Soledad Brothers Defense Committee and the National United
Committee to Free Angela Davis (see chapter 7) represented the most vocal
organizations of this type, but virtually any political trial of those years
prompted the creation of a defense committee.

To be sure, these principles had various degrees of acceptance and
implementation among radical lawyers and militants. Eager to challenge the
legal system to the fullest, some people wholly embraced them, ready to
sacrifice personal freedom or professional reputation by making
confrontational political statements and bringing their case to the public.
Others, content with obtaining a lesser penalty or a convenient settlement,
opted for a more neutral approach and paid greater respect to courtroom
conventions. The nature of the crime, the notoriety of the defendant, the
potential sentence, the economic resources at their disposal, and the
political climate all influenced the extent to which lawyers and clients were
willing to trade judicial risk for political coherence.

Success and Limits of Militant Litigation
Between the end of the 1960s and the beginning of the 1970s, the strengths
and shortcomings of militant litigation were dramatically revealed. The so-
called New Bethel trials, for example, confirmed that a challenge to jury
pool selection could become a formidable tool in the hands of lawyers.

Everything began in March 1969, when the Republic of New Afrika
rented the New Bethel Baptist Church in Detroit for a convention. Police
raided the church, and in the ensuing shoot-out with members of the
movement, one officer was killed and another was gravely wounded. In a
massive roundup, police made 142 arrests, and prosecutors eventually
charged four Black men for the murder. Being a reference point for
controversial cases in the Motor City, the radical duo Cockrel and Ravitz
undertook their representation. Defendants were judged in two separate
trials. In the first one, Cockrel managed to sit a sympathetic jury by
forcefully challenging prospective jurors on their racist attitudes and won a
surprising acquittal.

In the second and more interesting trial, the defense team opted for an
even more drastic challenge to the jury pool. Among a population that was
almost half Black, why, asked the two radical lawyers, had only a few



Black citizens ended up in the pool of prospective jurors? Cockrel and
Ravitz argued that nonurban whites made it into jury pools way more often
than did inner-city residents, and that recent migrants from the South,
usually Black, were typically discharged from jury duty. Young people were
also less likely to be included in the pools because voter registration lists,
which represented the source of the pools, were not updated. The two
attorneys also contended that jury pool questionnaires were used to profile
candidates on the basis of their political preferences, manner of dress,
physical appearance, and judicial records. The Wayne County Jury
Commission, in other words, had worked to expunge minorities, the poor,
and radicals. Therefore, the lawyers filed a motion to quash the entire jury
panel.95

The judge suspended the trial and opened a full investigation into these
unprecedented and potentially explosive allegations. A Wayne County
circuit court judge condemned the jury commission and confirmed that it
improperly excluded between two thousand and three thousand prospective
jurors out of the seven thousand who were originally called for the pool. At
that point, since jury selection for the trial had already begun and the
defense did not seek a mistrial, some of the wrongly excused jurors were
recalled. For the first time in Detroit’s history, a predominantly Black jury
—twelve out of fourteen jurors—was seated in the Recorder’s Court. After
deliberating for twenty-eight hours, the jury acquitted both defendants of all
charges. In the meantime, new guidelines for screening prospective jurors
were issued, while Black convicts, supported by Guild lawyers, began
requesting jury commission records to determine if their past verdicts had
been delivered by jurors selected in a racist manner.96

On April 2, 1969, a federal grand jury charged twenty-one New York
Black Panthers with organizing coordinated dynamite attacks targeting
police stations in Manhattan, a school building in the Queens, and the
Bronx botanical gardens. Twelve of them were immediately arrested, two
were already in jail on earlier charges, and seven were missing. Thirteen of
them were tried in September 1970. Known as the Panther 21, this legal
case—at the time the longest and costliest in New York State history—
became a cause célèbre among the Left and showcased most of the
ingredients of militant litigation.



The Panthers entrusted Kunstler as their leading counsel; hence, without
much surprise, the atmosphere in the courtroom quickly heated up. While
the prosecutor presented the defendants as “terrorists,” Kunstler, who
reportedly moved into the room as “an entertainer,” depicted the Black
militants as activists interested in their communities and families, who were
victims of society’s injustice—a society that included, as he made explicit,
the judge and the prosecutor. Immediately, it was clear to observers that
lawyers and clients were behaving as equal partners in the struggle.
Presiding over the trial was judge John M. Murtagh, a former assistant
attorney general, who was described as “solemn, severe, unbending, and
without humor or humility.”97 As soon as he heard Kunstler’s first attacks,
he rebuked him: “As a lawyer, I suggest that you have every obligation to
defend the rights of the accused, but you have an equal obligation not to
insult the court or to insult society.”98

However, Kunstler was forced to leave the stage very soon. The parallel
Chicago trial required his constant presence; therefore, a young radical
lawyers’ team replaced him. All of these lawyers operated in the orbit of the
Guild. Leading counsel was Gerald Lefcourt, who had just left the Legal
Aid Society to found the New York Law Commune (see chapter 5). At the
time he was only twenty-eight years old, but he had already represented a
few Panthers in New York and personally knew some of them. Two other
members of the commune—twenty-six-year-old Carol Lefcourt, Gerald’s
sister-in-law, and twenty-seven-year-old William Crain, neither of whom
had ever tried a jury case before—jumped on board. The three worked pro
bono, receiving only a small contribution for office costs and retaining part
of the royalties on Look for Me in the Whirlwind, a collective autobiography
written by some of the defendants.99

Other leftist lawyers who were not connected with the commune also
joined the defense team, including Sanford Katz, who belonged to the
famed law firm Rabinowitz, Boudin, and Standard. Charles T. McKinney,
one of the most talented Black lawyers of the moment, was recruited to add
experience and diversity to the team. Yet paradoxically, the defendants were
quite skeptical about him, as they saw him as a successful attorney, too
integrated into the system. The law commune people, on the contrary,
exuded spontaneous interest in their clients’ condition and even a “white
envy of the black style,” as journalist Murray Kempton remarked.



Lefcourt’s “identification with the defendants,” Kempton added, “violate[d]
every tradition.”100

With such a legal team on their side, the defendants were determined to
carry their political message into the courtroom, one way or the other. The
Panthers fiercely contested the legal proceedings and argued that the trial
was rigged from the beginning, being “a political trial” rather than a
criminal trial. They defined the American system of justice as “a hideous
sham and a revolting farce” that enforced a law that had been imposed on
Black people without their consent.101 Insults and threats directed at both the
judge and the prosecutor, along with interruptions, cheers, jokes, and
protests from the boisterous audience, were the order of the day. In a couple
of instances, fights between defendants and court attendants broke out, as
well as melees during which tables and chairs were thrown around. Judge
Murtagh charged two people in the audience with summary contempt and
ordered others to be removed from the room. The judge also suspended the
pretrial hearings and sent the defendants back to jail until they promised to
behave.102 As often happened with these trials, it was hard to tell exactly
who was provoking whom and who was reacting. Legal scholar Peter L.
Zimroth, who attended the proceedings as a neutral observer, concluded that
although the defendants were explicitly disruptive, the prosecutor and judge
misused their powers and transformed the whole trial into “a holy war
against dissent.”103

Counsel openly endorsed the conduct of their clients and persistently
rebutted the court’s criticism of not being “lawyer-like.” Lefcourt and his
team also requested the judge to withdraw from the case for lack of fairness
and mutual respect. The motion was denied, but the message seeped
through. Putting into practice a key lesson of militant litigation, defense
attorneys staged a particularly aggressive and lengthy questioning of
prospective jurors. Evidence of guilt seemed overwhelming; thus, a
compassionate jury appeared indispensable. More than two hundred New
York voters were attentively screened, until six white, five Black, and one
Latino juror were chosen to decide the destiny of the New York Panthers.
Even a journalist who was admittedly sympathetic with the defense was
shocked at the lack of mercy and the personal attacks against prospective
jurors. He commented, “We were being treated to that rarest of spectacles in
a courtroom, the exercise of the despotism of the oppressed.”104



In the meantime, demonstrations, also in the presence of the legal team,
grew in force. They arose not only around the courthouse but also in other
cities, rallying extraordinary support and media attention. “In New York
you couldn’t walk two blocks without seeing a sign that said ‘Free the
Panther 21!,’ ” remembers Lefcourt today.105 Lefcourt also asked activist
Martin Kenner, whom he had defended after the Columbia occupation, to
help coordinate propaganda activities around the Panther 21. Kenner
accepted and attracted a group of people that included renowned journalists
Gail Lumet Buckley and Hannah Weinstein, who organized fundraising
gatherings and social events. It was a huge success, and “unbelievable
amounts” of money—at least $100,000 according to Kenner—were
collected.106

To the delight of Tom Wolfe, who chronicled the happenings in his
caustic account titled Radical Chic, a party was organized at Leonard
Bernstein’s Upper East Side apartment. While some Guild people collected
donations, Lefcourt took the floor and compared the persecution of the
Panthers to the Nazi repression after the Reichstag fire.107 Thanks to
generous contributions, two defendants among those who had been jailed—
Michael Tabor and Richard Moore—were bailed out. Tabor and Moore
were selected because they were considered the most skilled agitators and
promoters. According to this logic, they would be able to raise additional
money to free their comrades from prison. However, they both disappeared,
losing $150,000 in bail money. Tabor resurfaced in Algeria alongside
Eldridge Cleaver, who had fled to Algiers and obtained accreditation as
ambassador of a national liberation movement. Moore was found hiding in
the Bronx.

The trial was troubled, and even more politicized, by the explosion of a
bomb at the judge’s home in upper Manhattan. A gesture of solidarity with
the Panthers devised by the Weather Underground, the potentially
murderous attack was bloodless and caused only material damages. Yet it
was interpreted as a proxy of the legal battle against American justice.
Although defendants and lawyers expressed solidarity with the judge, a
group of New York Panthers, including some of the defendants, wrote an
open letter praising the Weather Underground for the violent act.108

Tensions were high but never exploded, as the case unexpectedly turned
in favor of the defendants. As a matter of fact—and without going into the



intricacies of the case—the New York Panthers had been infiltrated by the
police, and most of the evidence against them proved to be poisoned. The
undercover agents who served as witnesses for the prosecution became the
ace in the hole for the defendants, as they testified about teaching the
Panthers how to shoot and assemble explosive devices. In a quintessential
radical style, Lefcourt used his closing argument to trace a daring historical
parallel and assert that the revolutionaries of the past, after being
persecuted, turned out to be on the right side of history. In 1670, William
Penn, “the Panther of that time,” was charged with conspiracy. However, he
was found not guilty and was later celebrated. Penn, insisted Lefcourt, was
the one who started the process of Black emancipation.109

Though probably guilty of several counts out of the 156 contested, all
defendants were acquitted after only ninety minutes of jury deliberations.
The jurors, who grew fond of the indicted, unanimously decided that
evidence was missing and thus, there was no case. The radical front scored
a legendary victory and framed the verdict as a political statement: the
American people recognized that society, in many instances, forced people
into crime.110 However, the prosecution succeeded in one major goal. If the
point of the trial was to wear the Black Panther Party down, the legal battle
certainly contributed to this outcome. Almost all the economic resources
and activist energies of the New York Panthers had been channeled into this
single trial for almost a year. While internal rifts in the BPP had
increasingly widened, most notably on the subject of revolutionary
violence, expulsions and scissions followed. Paranoia and fear of
infiltration, as Lefcourt recalls, grew exponentially; as a consequence, the
more moderate activists left the BPP, while the most radicalized became
“soldiers” and went underground.111

A similar twofold outcome emerged from the coeval trial of the Seattle
Seven. The sequence of events began with the foundation, in January 1970,
of the Seattle Liberation Front (SLF), a leftist antiwar group. The SLF was
the creature of Michael Lerner, a young assistant professor of philosophy at
Washington University in Seattle. Lerner sought to reunite local collectives
with the remaining activists of Students for a Democratic Society, which
had recently crumbled at the peak of its success. In February 1970, the SLF
sponsored a rally to protest the anticipated guilty verdict of the Chicago
Seven trial—one of the many Day After demonstrations that were held



across the country. For the majority of demonstrators, this was meant to be
a teach-in. Instead, it turned into a riot around Seattle’s federal courthouse
that spread downtown, generating disorder, damages, clashes with police,
injuries, and eighty-nine arrests.

Local authorities considered the SLF a branch of the Weather
Underground and suspected that the group was behind all instances of
disorder that were troubling Seattle, including some bombings whose
responsibility was unclear. In fact, the two political entities marginally
overlapped but were separate. Nonetheless, in April a federal grand jury
indicted eight members of the SLF on charges of conspiracy to incite a riot
and damage government property. As in Chicago, the eight defendants had
never met all together before the February demonstration. One of them
immediately disappeared. Lerner and another militant opted for self-
defense, while the other five were represented by a team that included at
least two radical attorneys. Since lawyers were afraid of replicating the
Chicago Eight “circus,” the politicization of the trial was not fully agreed
upon and emerged in a spontaneous and improvised way.112

As in other political cases, however, the role of the defense committee
was crucial in mobilizing an external audience and affected the course of
the trial. A member of the SLF was also a legal worker in the People’s Law
Office in Chicago, a radical law firm very close to the NLG (see chapter 5).
She took the lead on creating a defense committee, which was named
Conspirare and attracted personalities such as Howard Zinn, Noam
Chomsky, I. F. Stone, and Jane Spock. As Kit Bakke explained in her book
on the case, the defense committee gathered scores of raucous supporters
who raised their clenched fists, chanted antiwar songs, marched, and
cheered the defendants—both inside and outside the courtroom. As usual,
they mocked the judge and were expelled from the courtroom because of
their disrespectful conduct. Chicago Eight defendants, together with
Kunstler, also came to Seattle to give speeches and help raise money. This
strategy backed and reinforced the Seven, who repeatedly accused the judge
of unfairness, voiced their opposition to the war in Vietnam, and contested
the proceedings, eventually refusing to be present in the courtroom.113

However, according to the judge, the disorder was so unbearable and the
jury so prejudiced that a mistrial was the only possible outcome. Because of
their misconduct, six of the seven defendants were cited for contempt of



court. This sensational outcome sparked further protests and led to the
arrest, without bail, of ten spectators in addition to the defendants. In 1972,
the Seven pleaded nolo contendere to the contempt charges (they did not
take or deny responsibility for the charges but agreed to accept
punishment), while the original charges of conspiracy were dropped after
the discovery of an FBI infiltration into the group. All but one of the Seattle
Seven were sentenced to light prison terms for minor charges. Ultimately,
the aggressive posture during the trial and the collective defense efforts paid
off, but only partially. The defendants spent some time in jail essentially
because of the courtroom disorder, and most importantly, the Seattle
Liberation Front collapsed in 1971 as a result of the dire judicial battle and
internal divisions. Entrapped in the halls of justice, the leftist organization
lost momentum, energy, and money.114

As a consequence of these and other mixed results, intentional disruption
of proceedings remained episodic and mostly related to a handful of trials.
When in 1970 the Association of the Bar of the City of New York began
fearing the spread of contentious courtroom tactics and appointed a special
committee to report on the incidents of courtroom disorder, the rarity of this
behavior was confirmed. The committee sent a questionnaire to every trial
court judge of general jurisdiction in the country and to lower criminal
court judges in New York City and California, obtaining 1,602 responses.
The survey showed that by 1972, there was “no serious quantitative
problem of disruption in American courts.” For the most part, disruption did
not occur in politically oriented cases but rather in ordinary felony cases.
The Chicago, New York, and Seattle trials were not the tip of an iceberg, as
many had feared.115

The testimonies of many radical lawyers seem to corroborate these
findings. While they brought politics, pugnacious defenses, and new
techniques into courtrooms, they remained pragmatic, avoiding excesses
and mostly accepting the need to play by the rules. They demonstrated
awareness that acting on a principle was a double-edged sword. “I was
never held in contempt,” remembers Paul Harris, who also adds, “I
defended Huey Newton and I juggled before the court: one ball was the
prosecutor’s case, one ball was my case, one ball was justice. The judge
said, ‘What are you doing, Mr. Harris?’ I said: ‘At Law School they told us
to use visual aids!’ He loved it.… If you acted as a lawyer, you were not



disrespectful; that’s where the adversary system is so powerful. You can
push, and push, and push, as long as you are not disrespectful. And,
personally, I was known as someone who pushed the rules quite a lot.”116

Michael Tigar, who participated in the legal teams of both the Chicago
Eight and the Seattle Seven, agrees with Harris. “I thought it was possible
to connect with the judges and jurors rather than getting in their face.”117

Similarly, Emily Goodman confirms that Guild lawyers “would know how
far they could go.” They had long hair and radical ideas, but their attitudes
proved to be highly flexible: “They could change their demeanor according
to the jury. A lawyer like Michael Kennedy could be the most elegant and
respectable person and then he could become a street fighter. You are
always playing in court!” In line with the principles of militant litigation,
strategies and tactics were also dictated by defendants’ preferences.
Sometimes, as Goodman recalls, radical clients were not interested in
making any political point and just wanted to be released from jail. They
simply asked lawyers to be “as much professional as possible,” avoiding
any behavior that could jeopardize their acquittal.118

And yet, militant litigation sent shockwaves into the legal community
and appalled both conservative and moderate members of the bar. U.S.
Supreme Court justice Warren E. Burger repeatedly implored greater
decorum in the halls of justice and called on the legal profession to develop
stronger disciplinary procedures to deal with disruptive and insulting trial
lawyers—practitioners of the “new litigation.”119 At its 1971 annual
meeting, the ABA passed a major resolution demanding that lawyers and
judges conduct themselves with more dignity.120 Along the same lines,
Stanley H. Fuld, chief judge of the New York State Court of Appeals,
publicly alerted that no grievance, however meritorious, could possibly
justify the degeneration of courtroom proceedings “into a chaos of
deliberate insults and purposeful disruption.”121 Even more excoriating was
the Board of Governors of the Tennessee Bar Association, which voted
through a resolution blaming “the consistent patterns of unlawyer-like
conduct on the part of William Kunstler” and urged all Tennessee trial
judges to deny him the privilege of practicing law.122

The American College of Trial Lawyers, an organization of about two
thousand of the country’s leading trial lawyers, also denounced “the tactics
of trial disruption which on occasion had converted trials in spectacles of



disorder,” warning that they run the risk of “becom[ing] systematized and
popularized among small but militant segments of the profession and the
general public.” Lawyers responsible for courtroom disruption, it was noted
with apprehension, “have been warmly welcomed by university students—
even law students—as if, somehow, their conduct was responsible and
heroic.”123 Bruce Littlejohn, an associate justice of the Supreme Court of
South Carolina, defined those who upset courtroom proceedings as “legal
vandals,” while Hal H. Rowland, a veteran trial lawyer, referred to those
who hampered the orderly process of government as “vicious elements
more dangerous than any disease” and stated that the courtroom must be
respected as “a hallowed temple,” for “justice, per se, approaches the
divine.”124

In the same period, several state legislatures passed new norms dealing
with different aspects of militant litigation and disruptive behavior during
trials. California, for instance, approved a law in 1970 making it a crime to
picket or parade in or near a building housing a court with the intent to
interfere with, obstruct, or impede the administration of justice.
Massachusetts voted through a similar act, making it a criminal offense to
disrupt court proceedings.125 Fearing courtroom theatrics and disorders,
some judges, such as the one who presided over the New Haven trial of
Seale and Huggins, requested small rooms with limited capacity.126 Most
importantly, with its decision in Illinois v. Allen (1970), the U.S. Supreme
Court ruled that defendants could lose the right to be present at trial if, after
being warned by the judge, they nevertheless insisted on conducting
themselves in a manner so disorderly, disruptive, and disrespectful of the
court that the proceedings could not be carried on.127

Such a barrage of reprimands and norms ultimately confirmed that
militant litigation could not hinge on a defiant and oppositional stance in
the courtroom. Rather, it had to lean on more sophisticated—and often
invisible—strategies, which contextualized crimes, garnered sympathetic
juries, and educated the public. When lawyers focused on those aspects,
trial victories were frequent and resounding.



5    Alternative Law

Working on his acclaimed photographic portrayal of the sixties, Richard
Avedon could not resist the temptation to take a group picture: they looked
like a large, awkward family with all the requisite characters, including the
baby, the nerdy schoolgirl, the bushy-haired guy, and the rebel wearing
striped pants and a black leather vest.1 Yet they were a Manhattan law firm.
It was 1969 and they represented the New York Law Commune, one of the
first legal offices that challenged the conventions of ordinary law firms,
sought to transpose leftist ideals into professional practice, and tried to
identify with clients’ political positions.

Tensions between the assertion of revolutionary principles and the values
of the legal profession were inescapable and the subject of constant debate
among radical lawyers and students. The competitive and hierarchical
relationships of the majority of law firms were seen as dehumanizing; the
impersonality and neutrality of most practitioners were perceived as
intolerable. The use of technical competence, when divorced from personal
responsibility, was considered unethical.2 Therefore, since the mid-1960s,
young radical lawyers increasingly felt the urge to renounce potentially
lucrative careers and experiment with governmental poverty offices or
public interest law firms. However, a deeper cultural conflict persisted: the
transformation of legal practice could not be limited to the objects of cases;
it had to affect attorney-client relationships, lawyers’ moral standards,
firms’ internal hierarchies, gender dynamics, and lifestyles.

The idea of a New York Law Commune first emerged in the wake of the
arrests at Columbia University. Lawyers and law students immediately
identified with the people in trouble and understood that, if they wanted to
fully cooperate with them, they could not work in the same way their



predecessors used to. A few months later, in March 1969, four organizers
and four young attorneys, including Gerald Lefcourt and his sister-in-law,
Carol, opened an office space in Manhattan, in Union Square West. The
label “commune” was more an homage to the sixties than a faithful
description, as the people involved continued to live on their own, and the
law firm was officially named Lefcourt, Garfinkle, Crain, Cohn, Sandler,
Lefcourt, Kraft, and Stolar.

However, in many respects, the commune’s novelty was substantial. Its
members asserted their loyalty primarily to the movement and only
subordinately to their profession. They sought to offer effective counsel but
also to advance the goals of the defendants. They also operated on the
assumption that “legal service should be free for everyone,” while most of
the profession followed market rules. Only those clients whose cases did
not challenge social, economic, and political relationships were invited to
pay. Typical sources of revenue were non-political draft cases, middle-class
drug arrests, personal injury cases, and divorces. Commune participants
handled finances together, and each member received “a survival salary,”
being remunerated according to needs. Gerald Lefcourt, for example, was
paid less than the secretaries because he came from a wealthier background.
Lawyers and legal workers had an equal voice in meetings, and in order to
defeat lawyers’ “elitism,” the commune housed not only attorneys and
clerks but also law students, artists, writers, organizers, and volunteers.
“Panther posters and radical slogans are on the walls instead of diplomas,”
noted the New York Times with a measure of sarcasm.3

Gerald Lefcourt dreamed of recruiting graduates at law schools and
creating a “national commune,” with offices in several cities and dozens of
attorneys who would be ready to embrace the new “alternative life-style”
and confront the “mounting repression.”4 Yet, in rapid succession, tensions
erupted not only between lawyers and nonlawyers but also between men
and women who demanded to handle relevant cases and felt discriminated
against. There were also frictions over the legitimacy of political violence
and, specifically, on the opportunity to employ resources in assisting people
who were accused of murdering police officers or claimed to be a
revolutionary vanguard but lacked any consistent following. As a result, the
commune dissolved in July 1971. However, in its short life, it was able to
defend the Panther 21, Abbie Hoffman, Jerry Rubin, and many other leftist



dissenters. It also served as an example of alternative law practice, inspiring
multiple similar initiatives across the country, and laid the groundwork for
one of the first feminist and women-only law offices, Lefcourt, Kraft, and
Libow (later Arber).5 Drawing on this experience, Carol Lefcourt ended up
teaching one of the first law school courses on women and the law and
wrote a pioneering book on the same subject.6

The Lafferty, Reosti, Jabara, Papakhian, James, Stickgold, Smith, and
Soble law firm was established in 1968 in Detroit and gradually became a
law commune.7 The founding partners were all Guild supporters and
political activists; hence, the Guild used to refer cases to them, notably draft
cases, which increased in number and became their specialty. Their rule of
thumb was to charge only rich people or activists whose parents were
wealthy and give free representation to the indigent. The lawyers organized
themselves on the basis of full equality, received the same salary, and gave
a portion of their income to the movement. As one of them explained, the
partners had decided that they were willing “to live on a fairly modest scale
and to structure the economics so that the overhead [would] be low.” They
rented an old house near Wayne State University, cutting expenses by
building and painting the walls themselves. Given the sheer number of
political cases of the period, they were extremely busy, and in addition to
draft resisters, they represented local welfare mothers, the Dodge
Revolutionary Union Movement, and several tenants’ unions.8

Excitement for these alternative forms of legal practice was contagious.
A lengthy news story published in Fortune in 1971 described with curiosity
how young law graduates increasingly wanted to quit what they considered
“straight” jobs to experiment with an alternative law practice in “sometimes
bizarre” organizations. Even graduates of Harvard Law School, it seemed,
were ready to give up a lucrative and conformist future. Jerry Billow, one of
the founders of the Cambridge Law Commune, explained it this way:
“Mostly, lawyers out of Harvard, where I went, go to work in big corporate-
practice firms. But I have no intention of increasing corporate profits. And
once you decide you don’t want to do that, the alternatives are limited. I
don’t think I could consume $50,000 a year anyway.” So Billow, along with
two other young lawyers in the area, two nonlawyers, and a student, began
operating as a law commune in the fall of 1970, sharing quarters with a
karate school a few blocks away from Harvard Square. The usual



egalitarian rules applied, and participants devoted their time to defending
Boston-area youths charged with marijuana possession, suing the Boston
police for using illegal tactics, and attacking landlords for violations of rent-
control laws.9

As documents show, the finances of many law communes and similar
legal experiments were often in trouble and represented a recurring
concern.10 To face this problem, it was necessary to deploy some creativity.
The Bar Sinister Collective, which emerged in 1970 in Los Angeles with
twelve young leftist lawyers and legal workers, found a solution to sustain
its free-of-charge practice for the movement with money earned from other
socially meaningful cases. The collective observed that after the Civil
Rights Act of 1964 became effective and Title VII allowed workers to file
complaints about employment discrimination, a lot of cases were ready to
go to trial, but knowledgeable lawyers were still few.11 Such a
groundbreaking law was not self-enforcing and risked remaining a dead
letter. The Equal Employment Opportunity Commission (EEOC)—the
government agency that aided workers in applying the law—was indeed
overwhelmed by the unexpected number of cases. So the collective
contacted the EEOC, received training on handling these complaints, and
began doing some of the early employment discrimination cases.12 “This
was the main way we supported our demonstration work,” remembers
Koonan, who was a legal worker for the collective.

Having some financial security, these young lawyers who described
themselves as “political people who happened to be lawyers” could start
defending the Black Panthers in murder cases or channel their energies into
other contentious cases. Like in similar experiments of alternative law,
“everybody had a vote and it was not the lawyers making the decision and
the staff having no power.” This is because the principle of equality also
extended to the division of labor. “I could not speak in court,” specifies
Koonan, who never became an attorney, “but I went to the training and I
learned the legal framework, how to do legal research, prepare people for
depositions. I went to court with lawyers … and the lawyers had to do their
‘phone duty’ and their own typing. It was really revolutionary.”13

In the meantime, on Berkeley’s uproarious Telegraph Avenue, the law
office of Peter Franck and Doug Hill, which had already been focusing on
free speech and movement cases, morphed into a law collective. When Fay



Stender felt suffocated by Charles Garry’s personality, she joined the
collective too. In the Bay Area, young lawyers also tended to live together
communally. When Stephen Bingham bought a house in Oakland with two
friends, plenty of local people in the Guild’s orbit joined that radical cluster,
including Patricia (Patti) Roberts, a law clerk who cooperated with Stender
on the Soledad case and later became a pioneering LGBT legal activist, and
Doron Weinberg, a young law professor at Stanford University who worked
as a regional organizer for the Guild. A few blocks away, on Berkeley’s
Regent Street, Dan Siegel shared another communal arrangement with a
few Guild lawyers, including Jennie Rhine, a graduate of UC Hastings
College of the Law and a future Alameda County Superior Court judge. The
neighborhood, Siegel remembers, was dotted with communes—most
notably the Red Family, led by his friend Tom Hayden—and militant
energies were contagious.14

The Bay Area was definitely in ferment, and in San Francisco, Paul
Harris and a few other young Guild lawyers theorized the notion of
“community law firm,” with the aim of “working both legally and extra-
legally with organizations of people.” The group soon established the San
Francisco Community Law Collective. At a conceptual level, their project
replicated many of the features of the New York Law Commune. For
example, inclusive decision-making, voluntary limitation of income, and
egalitarian organization according to which chores—such as cleaning the
office or answering the phone—must be done by everyone. But more
emphasis was placed on the embeddedness of the law firm in the
community. Boasting its multiracial composition, the collective operated
from a storefront office in the Mission District, decorated with Ho Chi
Minh’s quotations and furnished with items donated by supporters.15

The challenge to the corporate downtown offices was explicit. Even so,
the underlying logic was to reproduce the function of the in-house lawyers
of big corporations, acting as internal advisers and counsel. “We went to
community groups and radical groups, saying, ‘We will be your lawyers
and will do political work for free. You just have to bring us your paying
cases.’ It was a big success,” recalls Harris.16 The members of the collective
believed that the “community lawyer” had to dissipate the hostility and
suspicion that generally surrounded lawyers, living and operating in the
neighborhood and behaving like “an equal human being who happens to



have special technical skills.” According to this reasoning, the lawyer was
supposed to debunk and explain the law, as well as involve political clients
in the decisions affecting their cases. It was also important to avoid the high
fees of “downtown lawyers” who denied legal services to the poor. To some
extent, reflects Harris in hindsight, “what today is a regular client-centered
practice, at the time was revolutionary.”17

The collective, for example, gave in-house counsel to seven young
Marxist-Leninist Latinos prosecuted for killing a police officer after an
altercation in San Francisco in 1969. Known as Los Siete de la Raza, six of
them went to trial, while one hijacked a plane to Cuba. A whole
organization was built around them in the Mission District, stressing their
innocence, denouncing the oppression suffered by Latinos, and advocating
radical social change. A labor caucus, a newspaper titled ¡Basta Ya!, a
children’s breakfast program, and a free clinic were also created. The
collective provided pro bono legal representation but also helped Los Siete
in multiple situations, from finding locations to sell their newspaper to
forcing their landlord to negotiate their rent. “It gave them extra power,”
remembers Harris, “but also informed their tactics.” The Los Siete
organization became a model of successful grassroots mobilization, and the
murder trial ended with the acquittal of all defendants in November 1970.
Led by Garry, the team of radical lawyers that undertook the case
successfully persuaded the jury that the defendants suffered constant racial
prejudice and daily police harassment; hence, the murder represented a sort
of collateral damage.18

But it was in Chicago that the largest, longest-lived, and arguably most
radical of these legal experiments emerged. The original idea of “an office
that would be part of the movement in some real way, with a workload
determined by political events and involvements, and thus free of the
normal constraints of a law firm,” surfaced in 1968, following the mass
arrests at the Democratic National Convention. It took almost a year, but in
August 1969, Ted Stein, Dennis Cunningham, Skip Andrew, Donald Stang,
and Jeffrey Haas were ready to open the People’s Law Office (PLO). The
New York Times described its premises as follows: “The client is greeted by
no secretaries and is not ushered into an air-conditioned office in which a
natty lawyer sits beneath shelves of imperious looking lawbooks. Rather he
parks on the front lawn, strolls past the cluttered fly-ridden porch and enters



the house, where he might find his lawyer cooking dinner, washing the
dishes or lounging in his underwear.”19 The collective soon attracted other
radical lawyers and volunteers, including Marc Kadish, who moved to
Chicago to organize the local Guild chapter and established its headquarters
in the PLO building.

December 4, 1969, represented a watershed not only for the PLO but also
for the entire radical movement. At 4:30 a.m., a rainfall of police gunfire
left Fred Hampton, chairman of the Illinois chapter of the Black Panther
Party, and his comrade Mark Clark dead and four others wounded.
Immediately, the PLO and other observers documented the facts with
pictures and videos, while collecting and removing pieces of evidence to a
secret location.20 The young lawyers realized from the beginning that
contrary to official statements, police forces raided the apartment by
shooting first, whereas the victims did not have a chance to fight fire with
fire, with the exception of a single shot. For years, the PLO’s lawyers
engaged in a legal crusade demonstrating the police cover-up and fought to
assist both the Hampton family and the survivors. In particular, Flint Taylor
and Jeffrey Haas worked full-time on the case, in cooperation with the
Rutgers Law School Constitutional Law Clinic.21

The identification of the PLO with the Panthers was so indisputable that
the lawyers feared of being exposed to their clients’ same risks, including
direct violence. So a six-inch-thick concrete wall and a steel gate were
placed to protect the storefront office in case of an armed incursion.
Eventually, in 1979, a landmark decision on the Panther case acknowledged
the existence of a conspiracy between the FBI, Cook County state’s
attorney Edward Hanrahan, and the police to murder Hampton and to crush
the local chapter of the BPP. The court also recognized that the FBI had
obstructed justice by suppressing two hundred volumes of documents that
would have exposed that the raid was part of the FBI’s Counterintelligence
Program and involved an agent provocateur. But the efforts of the collective
were not limited to this mammoth case. The People’s Law Office was
strong enough to open a branch in Carbondale, Illinois, to help local Black
defendants such as the Panther Six. In those years, the PLO did trailblazing
work in prisons and defended a wide array of activists, including members
of the Weather Underground and Puerto Rican nationalists. The collective
was also constantly engaged in Guild initiatives and, more than fifty years



after its foundation, still operates, affirming that “the purpose and
philosophies of the NLG and PLO are virtually inseparable.”22

The synergy between most of these law collectives and the Guild
contributed to circulating this model of “non-hierarchical and non-
capitalist” legal practice and sustained these often-inexperienced lawyers by
referring cases to them and by providing knowledge and mentorship.23

“When we were in our collective,” explains Carlin Meyer, who was part of
the Brooklyn Community Law Office, “there were Guild lawyers who
offered themselves to train us in different areas of practice we didn’t know.
So, for example, there was a judge in the NLG who trained us in how to get
an eviction petition knocked out. He went over every word so that we could
become landlord-tenant lawyers.… People in the Guild’s network would
spend endless hours training us.”24

The Brooklyn Community Law Office was yet another example of this
kind of alternative organizations. It started at the very end of 1975, when
six radical lawyers sublet a space “in a grungy part of Brooklyn,” repainted
it, and refused to hire a staff, doing their own typing and answering the
phones. Clearly, the period of ebbing mass mobilization had an impact on
the type of cases that the collective undertook and on its radical ambitions.
The law office gradually converted into a community- and labor-oriented
entity, working, for example, to stop the closing of a Manhattan public
hospital or to challenge racial discrimination at school. It did not try to pay
each lawyer according to needs, but it did agree to pay its members’ loans.
It did not work pro bono but was committed not to overcharge, and
typically its lawyers were more involved in their cases than ordinary
lawyers would be. “We would be going the extra mile,” remembers Meyer.
“We did hours and hours of research. We worked on weekends if we had to.
We also closed the office every Friday afternoon at 2 or 3 p.m. to study
labor history together. An ordinary lawyer obviously wouldn’t do it.”25

Eventually, the external political climate and its contradictions proved
fatal for the Brooklyn office’s project. The ephemeral Maoist craze that
swept across the U.S. Left pushed three of its lawyers to join the October
League, a pro-Chinese organization. According to the October League’s
political line, any sexual orientation that was not straight denoted bourgeois
decadence. But one of the other lawyers in the office was gay, and another
was bisexual. The “non-straight” lawyers felt discriminated against and



abandoned the group. Then other problems came to the fore. The workers
who were assisted by the collective increasingly criticized the egalitarian
organization: “What the f*** are you doing? You have legal skills, you
should use your skills, somebody else should type and answer the phone.”
A lawyer of the group, Amy Gladstein, recalls that these people thought
“the organization was sort of silly, a waste after three years of law school.”26

The collective, in fact, did not dissolve but became a labor law firm that
still exists today.

Legal Education under Fire
“Law school was pretty awful. Students were privileged … read the Wall
Street Journal, and got their shoes shined at the corner. Professors were
smug, some were abusive, there were no Blacks, and there were no radicals
in the freshmen class.” This is how Michael S. Smith recalls his experience
at New York University, beginning in 1964. “When I took property law,
from a reactionary southern professor, of course I got a D,” he remembers
jokingly.27

Almost unanimously, radical law students who were educated in the
1960s have unenthusiastic, if not nightmarish, memories of their years in
law school. Surely, as historian Laura Kalman perceptively noted, law
school capitalized on the rising myth of the Warren court, attracting scores
of liberal students for whom “the law seemed like a romance” and the
prospect of becoming social reformers was thrilling.28 Yet those who had a
progressive or radical mindset and were about to join the civil rights
movement or the New Left regarded the study of law as “demoralizing and
conservative,” even though some of them enrolled in open-minded
institutions such as UC Berkeley.29

Criticisms were consistent with both the demystification of the legal
system and the leftist discourse on capitalist pedagogy. Echoes of Paulo
Freire, who famously attacked the system of education for serving the
interests of the oppressors inculcating passivity and a body of knowledge
disconnected from experience, are easy to discern.30 Indeed, all radicals’
objections pointed in the same direction. Law schools were seen as one of
the primary institutions for the defense and preservation of those economic
and political interests that dominated American society. According to this



view, specially trained and selected law professors were teaching, with
authoritarian methods, a restricted pool of students that excluded women
and minorities. Courses reflected the status quo of capitalism and rarely
questioned existing legal institutions, while they trained business-oriented
specialists.

Almost every facet of this “so-called education”—explained a Guild
graduate of Harvard—revealed itself “to be concerned more with the
protection of property and wealth than with the protection of human lives
and the satisfaction of human needs.” The courses, the system of
prerequisites, and the typology of teachers all testified to this bias.31 The
absence of clinical programs to experiment with the practice of law before
graduation also made the experience of law school “limiting” and
“narrow.”32 Some Guild lawyers went as far as contending that the
education they had received in law school was “irrelevant”; the real training
started later, on the streets and defending their comrades in courtrooms.33

Experience, the leftist canon went, outstripped expertise.
Standard legal education, as the critics argued, also denied students

adequate tools for the recognition of urgent social problems. During the
three years of law school, according to many voices, students literally
undertook “a metamorphosis.” “Their ideological indoctrination and limited
training” destroyed the development of social consciousness.34 We are
constantly taught that we should operate “as hired gun for whoever can pay
us,” lamented a young Guild member who had recently graduated from the
University of Washington, Seattle.35 Many other radical students echoed this
reasoning, which undermined one of the foundations of the legal profession:
“We are told that a good lawyer should be able to argue any side, take on
any client, defend or prosecute any claim. We are told that it is irrelevant
whether we believe in our clients or their causes, or whether we share their
values.” However, they maintained, it would be impossible to put aside
personal convictions and argue on behalf of the state prosecuting a
dissident.36

According to a group of Los Angeles students, law schools programmed
people into “aggressive and competent apologists for the status quo,”
destroying “humanism, idealism, and rebelliousness.” By choosing this
course of study, youths actually did capitalist society “an enormous favor,”
they insisted, as students accepted being subdued and standardized by



professors, entering a sort of slave-master relationship. Unsurprisingly,
“left-leaning students” and those who advocated social change were treated
“like freaks” in law school and soon became “alienated.” “Law School is
lonely and deadening,” echoed another young radical graduate. “It took me
all my first semester to find a few people I could be with and talk to, who
could help me regenerate some humanity and sense of perspective.”37

This sentiment was also reinforced by the fact that women and minorities
were still largely excluded from law schools, at least until the late 1960s.38

“I believe there was just one Black student, perhaps James Meredith, and
there were no people of color in the faculty,” remembers Eleanor Stein, who
studied at Columbia Law School in the mid-1960s.39 This gross
underrepresentation was a reality, not only a radical’s interpretation.
According to estimates, in 1969 there were less than two hundred Black
students graduating from American law schools, compared to ten thousand
white students. While in the entire nation there were approximately 300,000
lawyers, no more than 3,000 of them were Black. As a result, if there was 1
lawyer for 640 people in the United States, the ratio of Black lawyers to
Black citizens was 1 to 8,000—a proportion that dropped to 1 to 28,500 in
the South.40

Racial discrimination was not alone, for it was coupled with persistent
gender biases that operated in a twofold manner. On the one hand, social
conventions discouraged women from undertaking a legal career. As
feminist lawyer Carol Arber put it, law school “just wasn’t an acceptable
thing for a woman to do.” When she decided to go to law school in 1965,
everybody discouraged her because there was still “a kind of stigma
attached to being a career woman.” Neither law firms nor most government
institutions hired female attorneys. If employed, women were meant to be
secretaries.41 Indeed, until the academic year 1969–70, only 6.3 percent of
law degree candidates were women.42 Even in a liberal institution such as
the University of Michigan Law School, in the late 1960s “it was still
difficult to be a woman,” remembers Barbara Handschu. “It was six of us,
out of 350 people. We couldn’t live in the law triangle where all students
lived. They separated the six women into a different section. It was
horrible.”43 On the other hand, male chauvinism was perceived as
overwhelming in law schools, perhaps more than in any other segment of
education.44 Ann Fagan Ginger, a pillar of the NLG and the founder of the



Meiklejohn Civil Liberties Institute, said it without equivocation: “Law
school was my real first encounter with professors and students who openly
accepted and acted on the theory that women are inferior to men.”45

Lectures, critics lamented, were filled with anti-feminist remarks, sexist
innuendo, and bad jokes.46 Vocabulary itself, beginning with the expression
“reasonable man standard,” proved that law schools crystallized “the
oppressiveness of the English language towards women.”47

Yet, insofar as radical students perceived law school as a deceiving and
even damaging experience, law school enrollments doubled in the course of
the 1960s and were still on the rise in the early 1970s. Between 1968 and
1971, for example, the number of candidates taking law school application
tests doubled.48 It goes without saying that the majority of them were still
craving conventional careers, corporate practice, and financial success, but
as mentioned before, law schools increasingly attracted college graduates
who saw the law as the best available means to effect social change. Among
these future lawyers, there were many radical-minded students who
contested the system of education. And educators themselves recognized
that discontented students were raising both a direct challenge to the
viability of law schools and “a frontal assault upon certain venerable legal
doctrines nourished by middle-class liberal values.”49

It was time for a radical reassessment of the process of learning that
would break down the rigidly controlled atmosphere of the classroom,
encourage risk-taking, disregard formalism, reject pure abstraction, and
integrate the findings of social and behavioral sciences. As Lawrence
Friedman wrote in his History of American Law, in the 1960s “volcanic
rumblings began disturbing the peace of law schools,” and in those
“unusual times,” it was not easy to say where the profession was going.50

Many of the Guild-sponsored initiatives were indeed part of this tumultuous
trend and contributed to the shake-up, and ultimate reform, of legal
education in the United States.

Law for the People
As soon as the Guild’s demography rejuvenated and began absorbing
student radicalism, the leadership of the group started discussing the
hypothesis of organizing some “free law schools,” in order “to prepare



students for certain aspects of law which they do not get in Law School.”51

The idea remained on paper until 1968, when the Columbia University
occupation once again worked as a catalytic moment. The law students
involved in the protest reportedly “felt that the law school, and everything
they were studying, was irrelevant to serious social problems.” The result
was the creation of a Liberation School, and the NLG was asked to prepare
courses for it.52 In the meantime, as internal reports confirm, the Guild
increasingly targeted law schools as strategic bases for its expansion. The
organization had no choice but to build a student membership and be a
protagonist.53

As mentioned before, Guild activism in law schools between the late
1960s and the early 1970s was hectic. Students and organizers were restless
and built an incredibly strong network, while radical lawyers carried out
countless speaking engagements on campuses. Archives are full of leaflets
and invitations that attest to the profusion of forces committed to
disseminating a different take on the law and the legal system. Practicing
attorneys volunteered their time to share their experiences and ideas with
students, who were reportedly very receptive.54

But the Guild’s activism at the educational level extended beyond the
traditional boundaries of education. In a number of law schools, Guild
students organized “free law schools” or “people’s law schools” to provide
free legal education to the community. These schools typically had no cost,
no grades, and no degrees. The purpose was to spread legal knowledge to
nonlawyers or young students and “to demystify the law in order to break
down the unequal relationship between the professional lawyer and the
layperson.”55 Topics varied widely, but they usually included tenants’ rights,
military law, women and the law (treating issues such as divorce, child
custody, abortion, and employment discrimination), workers’ rights,
alternative legal systems (e.g., China, Soviet Union, and Cuba), health and
the law, welfare law, immigration law, prison law, and gay rights.56 Students
planned courses, recruited teachers (other students or sympathetic
professors), arranged meeting spaces, promoted classes, and worked closely
with community groups. In 1971, for example, the Wisconsin Guild chapter
was able to reach out to 150 people with its free law school.57 In 1972, the
New York City chapter provided teachers for four people’s law schools
throughout the city, and even high school students were a recipient of



targeted programs.58 In 1973, there were eleven people’s law schools in the
United States, ranging from Seattle to Minneapolis.59

Guild-affiliated students also set up “law student matchup programs” to
link interested law students with seasoned NLG lawyers, so that the
students could “learn what it really means to be a people’s lawyer” and to
get the chance to work on politically interesting cases. Finally, to strengthen
the expertise of younger Guild attorneys, some local chapters provided
lawyers law schools, namely seminar classes in which experienced trial
lawyers taught newly graduated radical students.60

Shortly after, in the fall of 1974, the dream to create a Guild law school
materialized in Los Angeles. The idea was to provide a true alternative to
official legal education. Stated goals were essentially two: first, to offer a
solid legal instruction, which allowed students to pass the bar examination
yet retained “a special emphasis on the use of the law as an instrument for
social change and as a means of protecting the constitutional rights of those
seeking social change”; and second, to develop a curriculum that would
“bridge the gap between legal education and the practice of law.”61 In order
to reduce discrimination and set an example, the school geared its
admission policies to have approximately two-thirds of its student body
representing minority groups and one-half of it female, with pioneering
attention to the gay population. As a matter of fact, admission criteria
affirmatively took into consideration economic and educational deprivation,
as well as political engagement. In practical terms, excellent academic
achievement, as measured by the applicant’s grade point average or high
score on the “culturally biased” Law School Admission Test, were not
prerequisites for admission. Moreover, applicants were interviewed on their
interracial attitudes and their stance toward the radical left. The school,
which was run collectively and without “bosses”—that is, deans—also
offered second-year legal clinics, whose cases ranged from immigration to
police brutality, and evening session courses to help working students.

The Peoples College of Law, as it came to be known, made every effort
to eliminate “traditional law school elitism and competition” and fostered
discussions on political aspects of the law in each class. It was a law school
that, instead of celebrating the law, had to bring into light “the limits of the
law” by integrating legal expertise and a consciousness of social injustice.62

To keep contacts with outside political and community groups and to



increase minority enrollment, the Guild joined forces with the Asian Law
Collective, La Raza National Law Students Association, and the National
Conference of Black Lawyers.63

The students’ immediate reaction was good and met the Guild’s
expectations, yet the relatively small numbers suggest that it was still a
niche phenomenon. In 1975–76 there were twenty-five second-year
students and ninety-six first-year students. The new class was 56 percent
white and 44 percent nonwhite (16 percent Chicano, 28 percent Black); 42
percent of students were women, and 19 percent were openly gay.
Marshaled by Guild attorney Henry di Suvero, who represented the driving
force behind the school, the faculty listed twenty-five attorneys who were
active in social and political causes, including Leonard Weinglass, one of
the attorneys for the Chicago Eight; Antonia Hernández, a young attorney
with the Los Angeles Center for Law and Justice; and Terry L. Smerling, a
staff attorney with the Greater Watts Justice Center who worked on
prisoners’ rights.64

Despite its innovative offerings, the Peoples College underwent periods
of deep crisis. With just 369 students in five years, the financial burden was
overwhelming, especially for an organization devoted to providing legal
education to those who had neither social nor economic capital. Remaining
an unaccredited institution, the Peoples College also required an additional
test for its student to be admitted to the bar examination.65 However, the
college has managed to survive, and its radical perspective has found other
incarnations, such as the New College in San Francisco, “a public interest
law school” that operated until the early 2000s, enrolling a few dozen
students every year.66

Radical lawyers’ influence in the realm of education also extended to
established law schools in many different ways. The most visible one was
the presence of Guild-affiliated professors who disseminated
unconventional ideas and inspired scores of students. A case in point is
Arthur Kinoy, who began teaching at Rutgers Law School in 1964. “He was
an incredible person,” remembers Jim Reif, who enrolled in the New Jersey
institution in 1966 and later became a Guild attorney working at the Center
for Constitutional Rights and in the Brooklyn Community Law Office.67

Kinoy was singlehandedly responsible for attracting to the school a large
number of law students who later became progressive or radical attorneys.



Carlin Meyer, who entered law school in 1971, has no doubt: “I applied to
Rutgers because Arthur Kinoy was there. I also went to hear him arguing
the case U.S. v. U.S. District Court about domestic wiretapping at the
Supreme Court.… We were all mesmerized. He was an extraordinary
lawyer and the most imitated person in the Guild.”68

Under the pressure of mounting social convulsions and by virtue of an
increasingly radical student population, Rutgers University itself began to
change in the second half of the 1960s. The 1967 Newark riots and their
aftermath left a particularly deep mark: not only did they shock the local
citizenship, but they stirred Black students’ protests on campus and led to
occupations. The law school intercepted the quest for drastic transformation
and, within a year, expanded its curriculum, incorporating courses and
seminars such as Legal Representation of the Poor, Social Legislation, and
Urban Poverty. The school also started a clinical program, which dealt with
urgent issues like the relationship between Black citizens and local police,
and began to engage students in public interest advocacy.

Between 1960 and 1967, only twelve nonwhite students had graduated
from Rutgers. Since 1968, however, a groundbreaking Minority Student
Program diversified admission standards and, in 1971, 110 Black students
—almost 20 percent of the student body—enrolled in the law school. An
increasingly larger number of women, both students and professors, joined
Rutgers, which became known as “the People’s Electric Law School” for its
vivacity. Ruth Bader Ginsburg was famously among them and, along with a
few other colleagues, established the Women’s Rights Law Reporter, a legal
periodical focusing on women’s rights. Significantly, the journal’s board
included only one man: Arthur Kinoy. Nadine Taub, a Guild member and a
professor of law, founded the Women’s Rights Litigation Clinic, and by
1977, Rutgers was the first law school in the United States to have a
majority of women students.69

It comes as no surprise that Rutgers turned out to be a radical lawyers’
hotbed. “It was incredibly active. I loved that school,” confirms Deborah
Rand. “When I arrived, it was almost half women, which at the time was
remarkable, and there was a large number of minority people, which
mattered a lot to me.” Rutgers was a magnet for radicals also because the
NLG had established a large and active chapter there. “We all worked in the
Guild office. I joined the Guild in 1971, as soon as I arrived,” remembers



Rand. Meyer, who renounced Harvard to study at Rutgers, has similar
memories: “Rutgers was a continuation of the anti-war movement in a lot of
ways.” She joined the local Guild chapter and hung out with a law
collective that was based just a block away from the school and operated
under the aegis of Morton Stavis, one of the founders of the Center for
Constitutional Rights. Clinics at Rutgers, according to Meyer, were
enthralling for radical people, because teachers were often “movement
lawyers” and because students could start practicing “socially meaningful
law” while they were still at school. “The students pressed for it,” she
recalls, and Rutgers was among the first schools to allow this opportunity.
“We also did wild things,” she confesses. “We invited this group to come
and teach vaginal self-examination in the lounge of the law school. There
were these glass doors, and we had to hang blankets over there to cover all
these women spreading [their] legs and taking [the] speculum.”70

A similar evolution also occurred at Boalt Law School at UC Berkeley,
where students’ activism was arguably more heated and impassioned than at
any other university in the country. As research shows, the excitement for
the Free Speech Movement and the following waves of protest stimulated
the interest in law careers; thus, the applications “grew dramatically”
between 1964 and 1972: from 1,490 to 4,958. However, the incoming
students altered the patterns of legal education permanently, bringing
hostility toward conventional subjects and teaching methods. Legal scholar
Sanford Kadish, who at the time taught criminal law at Berkeley, observed
that students had traditionally come to law school because of their interest
in becoming lawyers, whereas “in the sixties many students were more
interested in becoming ‘antilawyers,’ or learning how to beat the system.”
While the classroom atmosphere drastically changed, becoming more
contentious and distrustful, the school had to adapt to the new trend. It
renovated its programs and challenged its white middle-class male
composition with a special admissions program.71 The Guild, quite
naturally, recruited with both hands in this radical hotbed, and its student
chapter ballooned.

Over the next few years, other schools also diversified their student
bodies, implemented scholarships, established clinical programs, hired
more progressive and diverse faculty, oriented their attention to the
underrepresented, and started giving back to their communities.72 This



implied the dissemination of advanced—if not radical—legal ideas, the
spread of interracial law firms, and the entrance of minorities into the
profession. If until the late 1960s law school had been a frustrating
experience for most radical students, in the course of the 1970s it became
an inspiring moment of growth. Gladstein remembers that even an elite
institution like the NYU School of Law, which she entered in the fall of
1971, had become somehow progressive. “I would say that there were many
people, including myself, who went to law school to be lawyers for the
movement. There was also a really big Guild chapter of about 100 or 150
people.” “It was pure accident that the day my class started,” recalls
Gladstein, “was the day of the Attica rebellion, and a lot of people in my
class volunteered to work there.”73 Only five years before, this would have
been inconceivable.

These conquests in education, especially those related to diversity, were
deemed too precious to be left unprotected. Therefore, in the years to come,
the Guild guarded them zealously. Quite predictably, charges of reverse
discrimination of white people were soon made against affirmative action
programs. While the economic recession of the early seventies tapered the
job market and increased competition, segments of the population felt more
insecure and reacted to the expansion of civil rights by denouncing
compensatory treatment for minorities and invoking a “colorblind
constitution.”74 In 1973, for example, a white engineer, Allan P. Bakke, filed
a suit against the Board of Regents of the University of California, arguing
that he had been unfairly rejected from UC Davis School of Medicine due
to a special admissions program. The program reserved sixteen first-year
seats out of a hundred for disadvantaged applicants of any race, yet no
white applicant had ever been accepted through it.

Trial judges ruled that the program violated the equal protection clause of
the Constitution, as well as Title VI of the 1964 Civil Rights Act. The
university appealed, and the NLG collaborated with the National
Conference of Black Lawyers on two amicus curiae briefs in support of the
university, but the California Supreme Court ruled that special admissions
programs were unconstitutional and ordered Bakke admitted to the school.
While the university petitioned the U.S. Supreme Court, the Guild joined
other civil rights organizations in a vociferous campaign to create a climate
of opinion that would pressure the justices to overturn the decision.75 The



NLG insisted that only quotas, to be implemented through special programs
for minorities, would be effective in fighting institutional racism and giving
these communities “what they have been robbed [of] for years.” In other
words, only reparations would end oppression.76 However, in 1978, the
Supreme Court, in a much-contested plurality opinion (none of the six
opinions reached a majority), decided that affirmative action was
permissible only under certain conditions, and racial quotas were
unconstitutional. Since then, the battle has continued, with the aim of
retaining and expanding affirmative action programs in higher education—
especially in law schools.77

Lawyers without Borders
Fully embracing leftist internationalism, Guild lawyers always conceived
their endeavor as part of a global struggle against various incarnations of
fascism and imperialism. Early in the 1930s, several members of the
organization had enlisted in the Abraham Lincoln Brigade and joined the
transnational coalition supporting the republican forces in the Spanish Civil
War; a handful of them also died in combat. When the volunteers of the
brigade came back to the United States and, in view of their links with the
Communist Party, were identified as a security problem and charged with
espionage and sabotage, Guild attorneys rushed to defend them.78 At the
same time, the NLG was involved in the founding of the United Nations as
one of the forty-two official consultant organizations of the U.S. delegation,
and Guild lawyers Mary Kaufman and Abraham L. Pomerantz were part of
the U.S. prosecution team in the Nuremberg military tribunals, notably for
the cases against German industrialists. Two Guild members were also sent
to the Nuremberg trials as observers on behalf of the U.S. government.79

In 1946, with a group of French lawyers who participated in the
antifascist resistance, the Guild cofounded the International Association of
Democratic Lawyers (IADL). The scope of the association was to continue
the struggle against violations of human rights and threats to international
security after the war. The first secretaries of the IADL were NLG
executive secretary Martin Popper and Joë Nordmann, a renowned French
communist lawyer. René Cassin, who would become a major contributor to
the Universal Declaration of Human Rights and a Nobel Peace Prize



laureate, served as the first president, while NLG president Robert W.
Kenny was named vice president. The IADL’s transnational campaigns and
investigating commissions soon attracted lawyers and lawyers’
organizations from about one hundred countries. It was a great
achievement, but the Stalinist orthodoxy of the association jeopardized the
participation of the NLG. As a matter of fact, the IADL suffered from the
incongruence of defending communists from repression while upholding
the extremely problematic record of repression under communist rule.
Following the IADL’s exclusion of the delegates from Yugoslavia, who had
been expelled from the Cominform, in 1951 the Guild disaffiliated from the
IADL, concentrating for a while on domestic issues.80

It was the Cuban Revolution that brought back a consistent engagement
of Guild lawyers across borders. While Castro’s government turned to the
firm of Rabinowitz and Boudin for representation in the United States
against the blockade, transnational campaigns and cooperation with radical
lawyers in foreign countries intensified. In tune with the global
revolutionary tempo, the realm of the possible extended geographically. In
1967, the Guild started discussing its reaffiliation with the IADL and
formally obtained it a couple of years later.81 Meanwhile, Mary Kaufman
took part as an observer in the opening session of the Bertrand Russell War
Crimes Tribunal in Paris, and a few months later, Guild lawyers were
present at the World Conference of Lawyers for Vietnam in Grenoble,
France.82 When in 1969 SDS arranged the first Venceremos Brigade,
namely a group of U.S. leftists who traveled to Cuba to work in sugarcane
fields in solidarity with the Castroist revolution, young Guild affiliates
jumped in with both feet. Circumventing the U.S. travel ban, the brigades
that followed one another in those years were invaluable opportunities to
see the reality of “Third World socialism” firsthand, to build anti-imperialist
consciousness, and to weave transnational ties. Since then, Guild
delegations visited the Caribbean island frequently, at the invitation of
official organizations or for individual projects.83 Meanwhile, the NLG
reconstituted its International Law Committee, and at the end of the decade,
the Los Angeles chapter of the Guild hosted the first official delegation
from the government of Cuba.84

Without a doubt, Cuba struck a chord with the Guild. In the extensive
and glamorized reports of their trips, lawyers not only felt they were “part



of a global revolution” but also seemed particularly captivated by popular
tribunals.85 Karen Jo Koonan still remembers her excitement when she
bumped into one of these community courts in Havana, just a few hours
after she underwent an abortion.86 Indeed, a number of aspects of these
popular tribunals captured Guild lawyers’ attention. First, these
experimental institutions—created in 1966 to deal with misdemeanors and
civil cases—were predicated on the concept of community self-control.
Judges were not professionals but citizens elected by the community, who
worked during the day and offered judicial service in the evening, without
pay. Second, these community courts were geared toward problem-solving,
education, and rehabilitation—a far cry from the U.S. courts, which were
dominated by strict procedure, arcane language, and the logic of
punishment. Popular tribunal judges, observed Guild lawyers in awe, were
guided by their own experiences as workers and revolutionaries and by their
contact with the community. Hence, they took into consideration not only
the narrow details of cases but also “the entire range of circumstances
concerning the defendant.” As militant litigation suggested, “Crime [was]
viewed as a product of historical and existing social and economic
conditions.” Finally, the prosecutors themselves seemed to work in the
interest of the entire society, including the defendant, as there was no
contradiction between the interests of the state and the interests of the
individual.87

It must be noted that a few Guild lawyers objected that women were
persistently marginalized from the Cuban judiciary system, and a few others
reproved the existence of military courts with exclusive jurisdiction over
counterrevolutionary offenses. However, all interactions with the Cuban
legal structure—including meetings with the minister of justice, the
Supreme Court justices, the director of the Havana Law School, and the
director of the correctional system—suggested that “socialist legality … 
function[ed] not to keep people in their place and protect the privileges of
the wealthy, but to serve and protect the interests of all the people.” As a
matter of fact, citizens fully participated in the legal system: laws were
promulgated in response to needs expressed by the people and were enacted
after criticism and discussion. In such a system, noted Guild lawyers with
delight, the role of lawyers was “de-emphasized,” private practice had been
virtually eliminated, and law collectives mushroomed across the



community.88 “In every facet of Cuban life,” concluded the enthralled report
following a 1975 visit, “people are the axis around which things revolve.
The society exists, after all, to meet human needs.”89

Later, China also became a sought-after destination for lawyers’ trips. In
1977, after twenty Guild members spent eighteen days in the People’s
Republic of China, their reaction was positive, at times even “starry-eyed.”
But they were not completely taken in, as testimonies evince.90 Guild
lawyers also visited North Vietnam during the war and, in May 1975,
celebrated the Vietnamese victory with over two hundred representatives of
progressive organizations in Vancouver, Canada. After the conflict, the
Guild supported the Vietnamese struggle for the implementation of the
Paris Peace Agreement with “fact-finding” trips and public statements.91

In the mid-1970s, international relationships and missions increased at a
hectic pace: some Guild attorneys cooperated with Chilean lawyers to
defend antifascist prisoners indicted after Pinochet’s coup; others monitored
the military trials of prominent writers, film directors, and journalists in
Iran; and others attended the trial of the Carabanchel Ten, a group of
Spanish labor organizers charged by the Francoist regime of being
communist driven and ultimately convicted despite a far-reaching
mobilization.92 Along with their presence abroad and their resolutions,
Guild lawyers also supported the attorneys who were under attack by the
authorities of the Federal Republic of Germany and faced conspiracy
charges because of their controversial participation in the defense of the
Red Army Faction, a leftist guerrilla group.93

Amid such a proliferation of international contacts, the resurging national
liberation struggle of Puerto Ricans emerged as another beacon in the
global movement against imperialism. While in New York a robust
relationship between the Guild and the Young Lords solidified (see chapter
10), new overseas links were created with the Puerto Rican Socialist Party
(PRSP), which also operated in the United States and was recognized by
Non-Aligned Movement countries as the rightful representative of the
Puerto Rican people. The colonial relationship between the island and the
United States appeared utterly anachronistic, and the repression that pro-
independence groups suffered, especially by means of the English-speaking
federal court system, seemed equally intolerable.



The secretary general of the PRSP was invited to be the keynote speaker
at the Guild’s national convention in the Twin Cities in August 1974, where
it was resolved that the Guild would commit itself to actively work with
groups struggling for the independence of Puerto Rico. Only a few months
later, Kinoy took the floor at a massive rally at Madison Square Garden in
solidarity with Puerto Rico. In the following years, Guild initiatives
multiplied and included political support for demonstrations, legal
representation of militants and union workers, and assistance to indigenous
attorneys, all through the establishment of a Puerto Rico Legal Project
operating from Hato Rey, a barrio of San Juan.94

If internationalism became a tenet of Guild lawyers’ engagement—and
most of the people in the organization were involved in international
projects at one time or another—political disagreements on world politics
provoked constant and passionate debate.95 The question of the Israeli-
Palestinian conflict proved to be the most divisive issue during that period.
After a long phase of study, a lawyers’ delegation went to the Middle East
in 1977 and met with both the Palestine Liberation Organization and
progressive Israelis, concluding that the Israeli government was an
occupying power oppressing Palestinians in the West Bank and the Gaza
Strip.96 The condemnation of Israeli human rights violations and the support
to the right of nationhood for the Palestinian people was nonetheless hard to
digest for many Guild members. A debate erupted, also spilling into the
national press. Famed lawyer Alan M. Dershowitz, known as “America’s
most public Jewish defender,” publicly denounced the Guild’s position as
being one-sided, for it overlooked Palestinian terrorism.97 The NLG ended
up drafting a compromise statement in favor of the establishment of an
independent Palestinian state but requesting protection for the security of
Israel.98

To be sure, such a declaration, as well as many others that inflamed Guild
lawyers’ discussions, had very little if any practical consequences.
However, it demonstrated the extent to which the global dimension of
militancy was taken seriously—in line with the tradition of International
Red Aid—and gave political lifeblood to the legal profession. Ultimately,
internationalism represented for lawyers yet another way to immerse
themselves in the waters of radical politics, even if only to debate, study,
travel, forge connections, and take a stand. Although this may sound like a



vicarious or virtual engagement, it was fully attuned to the “spirit of ’68”
and served the needs of a group of professionals whose intellectual abilities
far exceeded their guerrilla skills.



6    Opposing the War Machine

“Dear Mr. President, the purpose of this letter is to let you know what one
citizen thinks of the Viet Nam problem. Ever since Election Day, I have had
the uneasy feeling that a concerted move is afoot to embroil our country
fatally in that part of the world.” So began a letter to the White House
written by Guild founder Abraham Unger in November 1964, the first of a
series, expressing his distress for President Johnson’s “startling change.”
After campaigning for peace following the incident in the Gulf of Tonkin,
in August 1964 Johnson asked and obtained authority to take all necessary
steps to protect U.S. armed forces in Vietnam, initiating a military
campaign without formally declaring war. Soon he began sending troops
and ordering aerial bombings.1

Radical lawyers’ reaction to the escalation of the conflict rapidly shifted
from bewilderment to indignation and rage, as Unger’s later letters to
Johnson testify. Whereas in February 1965 the revered New York lawyer
wrote that the United States was “itself the aggressor,” by April he was
lambasting the president, saying that his “floundering excuses merely 
generate[d] disgust and cynicism.” “Your statements,” Unger hammered,
“are mystifyingly inconsistent with your actions; your words are words of
peace, your deeds are acts of war.” “Then,” he rhetorically asked, “what is it
you want?”2 Other lawyers during the same months penned scorching
letters to the president, and the message was univocal: the “horror in
Vietnam is beyond relief.” The war must end immediately.3

As soon as the Guild membership met for its national convention in
November 1965, the organization adopted a definitive position against the
war and in support of the UN Charter, guaranteeing that the people of every
land have the right to establish whatever form of government they desire.4



Through conferences and participation in cases, the Guild pioneered efforts
to revitalize the Nuremberg principles and apply them to the Vietnam War,
under the assumption that international law had the power to declare a war
crime and to deal with those who aided and abetted their states in its
commission. According to this logic, citizens had both individual rights to
refuse criminal orders and international duties that transcended the
obedience imposed by their states.5

The NLG and its larger community fought tirelessly against the U.S.
intervention in Vietnam and Southeast Asia, and they did so while
politicizing as much as possible the contestation of the draft, supporting the
rebellion of enlisted GIs, and representing defendants who had openly
breached the law to denounce the war. As always, Guild lawyers weaved
relationships with the antiwar movement at all levels and directed their
resources toward those who seemed most unprotected. While participating
in lobbying efforts promoted by other sections of the bar to influence the
government’s foreign policy, Guild lawyers predominantly opted for a
direct-action approach.6 By contrast, the American Civil Liberties Union
resolved that the conflict in Vietnam was not a civil liberties question and
decided it would not defend those who violated a valid law to protest the
war.7

Guild lawyers plunged into this work as early as 1966. Dennis James,
who would become executive secretary of the Guild, recalls that during
those months he had a job at the legal service in Detroit but started doing
draft counseling at night. Then, with a group of friends, he set up the
Detroit Draft Counseling Center, which operated until 1973. With Jim
Lafferty, another executive secretary of the NLG, they also trained
numerous young draft counselors, including some of the first Black draft
counselors.8 Michael Smith, who went to law school to avoid the draft, also
joined the group. Spurred by his socialist faith, Smith got expelled from
ROTC and was “proudly” court-martialed. Smith remembers that the center
was moving so aggressively against the draft that it received a complaint
from the fitness committee of the Michigan Bar Association.9

Meanwhile, between 1965 and 1967, teach-ins on the war had spread
across campuses, and the first antiwar demonstrations had amassed
thousands of students in the streets. It was “an electric time for peace
activists.”10 Most importantly, young people resisted the draft with



unprecedented force, giving rise to what has been defined as “the largest
eruption of public outrage since the Civil War.”11 Increasing numbers of
registrants claimed to be exempt from service or deferred it through school,
draft classification appeals to review boards boomed, and conscientious
objector registrations steadily grew to a total of more than sixty-one
thousand in 1971. Despite byzantine procedures and complex requirements,
in 1972 there were more conscientious objectors than draftees. Thousands
obtained “phantom disabilities” or dodged the draft by escaping abroad. To
be discharged, many others just drew an unsightly tattoo on their body, like
“fuck the Army” on their saluting hand or a portrait of Chairman Mao on
their chest, as Mark Rudd defiantly did. Moreover, the draft system became
the target of a growing number of attacks, ranging from the burning of draft
cards to the sabotaging or destruction of draft records. ROTC enrollment
fell from 218,000 in the 1968 academic year to 72,500 in 1972, and ROTC
installations were routinely disrupted.12 During the fiscal year ending June
30, 1967, 1,424 cases were filed with the Department of Justice for
violation of the Selective Service law.13

The year 1967 marked a turning point for the Guild. Demands of legal
advice on all aspects of Selective Service were rising, and the NLG had
recently adopted an internal resolution opposing the draft, calling on its
members to assist people who needed counsel “whether they [were] C.O.s
or going to Canada or passing out leaflets to inductees.” However, while the
number of people who were challenging the draft ballooned, the number of
lawyers and counselors who were knowledgeable was still limited. So, once
again, the Guild mustered its troops. The war imposed a “moral
responsibility,” and the organization had to fall in line behind a specific
program.14

In New York, a meeting of lawyers was held in April 1967, just a few
days before the spring mobilization against the war showed the massive
strength of the movement. By September, a draft committee was set up, and
workshops on draft litigation and counseling for lawyers, law students, and
laypeople immediately began. The close relationships that already existed
with movement groups helped strengthen the connection with a vast array
of local initiatives that were flourishing in the city, including the Lower
East Side Anti-Draft Front, the Vietnam Summer West Side Project (run by
the Columbia SDS), and the Brooklyn Draft Resistance Union. Soon the



Guild was receiving referrals and requests for assistance from a vast
spectrum of national organizations, such as the Committee for Nonviolent
Action, The Resistance, and the War Resisters League.15

The choice of concentrating on the draft was also strategic in a moment
of expansion for the Guild. Achieving expertise and organization in that
area was a way to attract young lawyers and law students who were
themselves personally concerned with the draft. “The Guild with
Bernardine [Dohrn] and Ken [Cloke],” remembers Eleanor Stein, “wanted
to focus on the Vietnam War and, in particular, to become the central force
for counseling people about resisting the draft.… The draft counseling
project became a mass organizing project and provided real material
support for the anti-war movement in a way that I don’t think any other
organization of lawyers was doing. It was a really courageous and brilliant
thing to do. That’s the way they became so popular among young people
and, at the same time, so unpopular with the government.”16

As a matter of fact, within a couple of years the national office staff
planned and sponsored about a dozen conferences on draft and military law,
taught classes in law schools, trained approximately 450 draft counselors,
advised 2,500 registrants, spoke at over 400 meetings, and distributed more
than 20,000 copies of Guild pamphlets on the topic, including 9,000 copies
of The New Draft Law: A Manual for Lawyers and Counselors.17 Lawyers
also began to intervene publicly against the war, so the organization sent
speakers outlines to guide them through the basic issues and legal points to
be raised in a speech about Vietnam.18

Soon, every active chapter had developed a corps of lawyers prepared to
defend draft resisters and antiwar activists, while law students circulated
“We Won’t Go” petitions and assisted antiwar organizations in mass
demonstrations against the conflict. In 1967, the New York City office
received an average of fifty to seventy-five calls or visits per week; in 1968,
it received almost a hundred. Frequently, as many as twenty to twenty-five
young volunteers worked in the office, while senior lawyers began asking
for assistance and guidance.19 Given the sheer number of requests, however,
attorneys capable of handling Selective Service and draft resistance cases
were constantly in short supply.20 “Never in the history of the Guild had we,
as an organization, been so busy and so successful,” conceded the
president.21



Thanks to connections with lawyers in Canada and Europe, the Guild
also provided special help for those who chose to flee beyond borders. The
organization offered suggestions, such as entering as a visitor into Canada
by car or appearing “clean-cut and well dressed,” and provided contact
information for complicit lawyers with whom dodgers could connect once
they crossed the border. If Canada was indicated as the most recommended
solution, European countries were considered valuable options, too. None
of them, explained a Guild memorandum, would have repatriated an
American who had broken the draft law. In particular, deserters seemed
most secure in Sweden, France, and Switzerland, where a network of
complicit civilians was active. The safest way to reach these countries,
advised the same document, was through Canada, of course without
declaring the real intention at the border.22

Lawyers’ initiatives against the draft also proliferated spontaneously
without the Guild’s input. Michael Tigar, for instance, began editing a
publication titled Selective Service Law Reporter, a loose-leaf service to
inform lawyers, draft counselors, and registrants about the evolution and
technicalities of the draft law.23 At Berkeley, a Campus Antidraft Network
emerged and was animated by radical law students such as Dan Siegel, who
refused to be drafted in Oakland by declaring he belonged to subversive
organizations.24 A Lawyers Selective Service Panel coalesced in San
Francisco and provided free services to people who opposed the war and
refused induction. By 1968, it announced the availability of more than 120
lawyers.25 The earlier-mentioned National Emergency Civil Liberties
Committee (NECLC), a lawyers’ group set up in 1951 for the preservation
of the Bill of Rights, also took an open position against the war and the
Selective Service law, vowing to help those who opposed the draft.26

Since the NECLC was not specifically connected with the movements, it
joined forces with the Guild, and in 1968, the two organizations established
the New York Draft and Military Law Panel (NYDMLP). The goal was to
create a brain trust on these matters and develop specialized counsels
committed to helping draft-eligible men who were “politically and morally
opposed to the war.” With a virtual membership of over 100 lawyers in
New York and more than 250 cooperating attorneys throughout the country,
by the end of 1968 the NYDMLP had a docket of fifty-two Selective
Service suits and twenty military cases. The panel coordinator managed



phone referrals, made emergency calls to attorneys, assigned resisters to
panel members, planned monthly seminars, and organized an extensive
training program. Typically, the resister who was picked up by the FBI on a
sworn complaint that he had violated the Selective Service Act could have
the immediate assistance of an NYDMLP lawyer to handle the preliminary
appearance. The resister was made aware of his rights and given access to
competent and sympathetic counsel.27

While the Guild constantly hardened its stance against the war and
passed resolutions that unabashedly condemned the government’s conduct,
its language also escalated as the unfolding conflict disclosed incredible
atrocities and giant losses.28 The Guild mirrored the semantic shift that
characterized the discourse of the student movement, whose contempt for
the war was growing swiftly. At its uproarious 1968 national convention,
the NLG not only defined the war as “illegal” and “in violation of the
United States Constitution, traditional International Law, the United
Nations Charter and the Geneva Accords of 1954,” but also described it as
“remarkably similar to the campaign waged by the Japanese military forces
in World War II.” “We are being viewed,” lamented the Guild resolution on
Vietnam, “as successors to Hitler Germany in our efforts to impose our will
on peoples striving to achieve national independence.”29

At that point, radical lawyers began questioning the political meaning of
their efforts, which had been hitherto focused on the draft. “The individual
solution to the problem of being drafted,” pointed out Cloke, “although an
important and necessary facet of organizing opposition to compulsory
military service or to the war in Vietnam, is hardly resistance; it is draft
dodging.” Only a few people, indeed, sought counseling to stay out of the
armed forces for political reasons. Even among radical lawyers, it had
become common to make money out of draft counsel and sustain pro bono
radical practice by representing white upper-middle-class youths whose
parents were willing to pay substantial fees to keep their sons at home. As a
result, lawyers risked merely “helping one person evade the draft at the
expense of another,” especially because the Selective Service proved able to
enlist as many people as it needed. Also, the burden of military service
tended to fall more heavily on minorities and the poor, namely those who
were not enrolled in universities, did not have access to counsel, or did not



fulfill the Selective Service requirements for deferment because they were
deemed “essential.”

Given these premises, counseling had to be seen as an organizing tool
and not an end in itself. A wider attack “on the entire oppressive political
structure,” of which Selective Service was only a part, was necessary.
Lawyers were called on to “turn people to resistance” and to help active-
duty GIs who had been jailed and harassed because of their political
stance.30 After President Nixon announced the first withdrawal of troops in
1969 and the upcoming end of the draft, the conviction rate in draft cases
gradually plummeted.31 Reflecting public distaste for the war, judges and
juries proved to be less and less hostile, while lawyers developed more
sophisticated tactics. The U.S. Supreme Court also ruled in favor of draft
resisters—for example, banning punitive reclassification without due
process. Between 1967 and 1975, the share of defendants convicted of
Selective Service Act violations dropped every year, and by 1975, less than
17 percent of draft law defendants were being found guilty. The emergency
was over. At that point, the attention of radical lawyers could turn toward
those who seemed politically more committed and legally more vulnerable:
the GIs rebelling against the war.32

Against the Military, with the GIs
Though military dissent was not new in the nation’s history, it reached
unprecedented diffusion and magnitude during the most unpopular war ever
fought by the U.S. armed forces. According to estimates, around 1970–71,
one out of four enlisted persons engaged in dissident activities, and an equal
proportion participated in acts of disobedience. By 1972, as scholar and
activist David Cortright contends, rebellion within the ranks and the
ensuing breakdown of morale and discipline became major obstacles to
carrying on the war and were key reasons behind Nixon’s choice to
gradually withdraw troops and shift the burden of combat to the South
Vietnamese Army.33 “By every conceivable indicator, our army that now
remains in Vietnam is in a state approaching collapse, with individual units
avoiding or having refused combat, murdering their officers, drug ridden,
and dispirited where not near-mutinous,” wrote Robert D. Heinl, a retired
colonel in the Marine Corps and a military analyst.34



Symptoms of disaffection and protest abounded. Active-duty soldiers,
and to a lesser extent sailors and airmen, went increasingly AWOL (absent
without official leave) or deserted (absent without authorization for over
thirty days) at record levels. AWOL rates grew from 4.3 percent in 1967 to
7.7 percent in 1973, while desertion rates rose from 1.2 percent to 2.4
percent during the same time frame. Toward the end of the conflict, in 1971,
the desertion rate in the army was three times higher than the highest
Korean War rate.35 Minor acts of sabotage and obstruction were countless.
So too were discharges for misconduct, unfitness, and unsuitability. Tacit
avoidance of combat was coupled with open mutiny, blatant
insubordination, stockade revolts, and acts of violence against commanders,
especially in the form of assaults with explosive devices. By July 1972,
when the last troops were leaving Vietnam, 86 people had died and over
700 had been injured as a result of 551 incidents of this kind, known as
fragging.36 Commanders minimized the extent of such dramatic acts of
resistance, but the press and the antiwar movement granted them wide
resonance.37

In addition to individual gestures of contention, a more structured
movement of resistance was growing. To be sure, political activity in
uniform was prohibited, and organizing was extremely difficult and risky,
as GIs were the object of psychological conditioning and were under
constant surveillance. Their constitutional rights were also severely limited.
If the participants in a sit-down of the civil rights movement of the 1960s
were charged with trespassing, those who performed analogous actions in
the military were tried for mutiny, a crime punishable by death. Yet GI
resistance seemed contagious. New tactics were adopted and new dissent
organizations were created, including the American Servicemen’s Union
(ASU), which advocated the right to refuse illegal orders, and the
Movement for a Democratic Military (MDM), which was an openly
revolutionary organization.38 Rebellious soldiers agitated, met in
assemblies, organized fasts, led demonstrations, published up to 250
underground newspapers, distributed dissident literature, and wore partisan
symbols, both off and on post.39

At the same time, radical counterculture was seeping into the armed
forces, bringing not only peace signs and rock music but also extensive
drug use, which was considered another symptom of frustration and



disaffection. According to official sources, in 1971 almost 14 percent of
army soldiers in Vietnam smoked marijuana, and 9.2 percent used heroin or
opium every day. Indifference to or plain rejection of authority, martial
discipline, and patriotic duty multiplied, but coffeehouses near military
bases came to represent the hotbed of this antimilitary counterculture. With
the generous support of the U.S. Servicemen’s Fund and under the
leadership of Fred Garner, a San Francisco–based activist and journalist,
coffeehouses became resource centers and strategic bases for active-duty
soldiers organizing against the war. Located both across the country and
abroad, they provided a space to gather, discuss, share publications, and
relax with music and food, but they also offered contacts with civilian
antiwar entities and radical lawyers.40 Last but not least, racial tensions
deeply permeated American ground troops in Vietnam. Black soldiers and
other minorities refused to accept the paradox—famously denounced by
Martin Luther King—of being sent thousands of miles away to drop bombs
on people of color, supposedly to protect liberties they did not enjoy at
home. So they voiced their resentment with the language of revolutionary
groups.41

The opening of a third front against the war within the military, in
addition to the Vietnamese front and the antiwar front at home, galvanized
radical lawyers’ enthusiasm. Like many others, Michael Smith immediately
thought about Trotsky and the history of the Russian Revolution: it had
been “the greatest antiwar movement in history,” as soldiers rebelled and
ended Russian participation in World War I.42 Cloke echoed this reasoning
and, in his widely reprinted manual on draft resistance, noted that one of the
slogans of the Bolsheviks just prior to the seizure of state power was “Turn
the imperialist war into a civil war.” Moreover, he reminded readers that
“contradictions and antagonisms which exist[ed] in society as a whole 
[were] intensified, polarized and sharpened by the army in its ordinary
actions and particularly in its attempts to suppress them.” From this
perspective, the army was undeniably a hotspot of class struggle.43

As a consequence, military justice appeared to be a more corrupted
version of civilian justice: its purpose was “not even remotely related to
protecting the innocent” but rather to “conditioning a man into docility.”
More concretely, radical criticism of military justice pointed to the fact that
juries consisted of military people for whom obedience was paramount.



Theoretically, the military defendant could be represented by an attorney
(civilian or military) at any level of court-martial (summary, special, and
general), but soldiers only rarely obtained counsel for a summary court-
martial, which judged minor offenses. Until 1969, only about 5 percent of
defendants in special courts-martial were represented by an attorney. In the
general courts-martial, where soldiers could be sentenced to death, all
defendants were guaranteed trained legal counsel. However, military
lawyers had no power to call military witnesses and enjoyed little freedom
of cross-examination. Most importantly for political cases, an appointed
lawyer, being answerable to military authority, only rarely embraced the
defendant’s point of view or dared to question the system.44

While rebellious GIs seeking counsel started flocking to Guild offices or
were referred to Guild lawyers, the organization began discussing ways to
provide effective support.45 The number of qualified attorneys across the
country was still limited, and the movement in the military seemed to call
for the kind of assistance that the Guild had been developing since the late
1960s. Named coordinator of the NLG Military Law Project (MLP),
attorney Tim Coulter observed that “a consciously higher level of struggle 
[was] underway,” leading to outright rebellion and physical resistance, far
from the spirit of civil disobedience. As a matter of fact, the military
movement was rarely directed toward securing legal or constitutional rights
as such. “GIs are the first to recognize that rights per se often have little
relevance to their fight, that the real problems are inherent in the nature of a
draftee Army and the nature of war itself,” wrote Coulter. Since the military
literally controlled every aspect of soldiers’ lives, winning limited legal
rights, focusing on test-case litigation, and working on reform projects
offered only small protection and little change.

On the contrary, the core of lawyers’ involvement had to be political. The
Guild ought to be “an integral part of the GI movement,” making every
effort to engage lawyers more directly. Efforts to avoid a conviction or to
minimize a sentence should not be entirely abandoned, but legal counselors
ought to make GIs aware of the political context of their acts, raise their
consciousness, convince them of their strength, attract them to the
movement, and help them with planning and carrying out political actions.
“A lawyer can do a tremendous amount to clarify or remove legal
impediments and to combat fear and doubt about legal consequences,”



insisted Coulter, who also encouraged his peers “to take the initiative in
suggesting and organizing” in order to influence the development of the GI
movement. Of course, this role had to be performed “from a responsible
position within the movement” and not from an “arrogant” superior
position.46

New York and the Bay Area became the two major poles of the Military
Law Project, which had a few staff lawyers who directly handled cases and
a referral service that directed GIs to project attorneys. In the summer of
1970, the New York office alone gathered a panel of over one hundred
lawyers and took on cases at Fort Dix, Fort Hamilton, Fort Monmouth, and
other bases, handling thirty to fifty referrals per month. To ensure “absolute
ties to the GI movement,” representatives of the ASU, the Coffeehouse
Collective, and the Soldiers Liberation Front sat on the steering committee
that managed the project, while Guild lawyers became official counsels for
GI organizations and coffeehouses.47 In 1971, the MLP opened an office in
Wrightstown, New Jersey, a few hundred yards from the entrance of both
the McGuire Air Force Base and the U.S. Army’s Fort Dix, with the aim of
creating a movement foothold—a place for GIs to get legal assistance and
organize.48 A Bay Area Military Law Panel, with an office on San
Francisco’s Mission Street, also operated at least until 1976, offering low-
cost or free legal advice and representation to antiwar GIs, reservists, and
veterans. With its referral system of twenty to thirty attorneys, it handled
five hundred to six hundred cases per year and also published a very
influential manual of military law titled Turning the Regs Around.49

The case of Kenneth Cloke is, once again, paradigmatic of radical
lawyers’ engagement. While serving as executive secretary of the Guild, he
became one of the lawyers for the coffeehouse movement and helped them
get in touch with other friendly attorneys. Coffeehouses were indeed under
attack by law enforcement and entangled in complex legal battles. They fell
under surveillance, were frequently infiltrated, and were charged with
distributing dissent literature, giving “dissident counsel,” and maintaining a
public nuisance.50 Drawn to the GI movement, Cloke left the Guild in
1969–70 to work full-time with antiwar soldiers and, in particular, with the
Movement for a Democratic Military. “Every time I went to the military
base of Camp Pendleton [where the MDM operated],” remembers Cloke, “I
would be greeted by a sea of clenched fists; it was just exploding, it was



unbelievable.” GIs wanted to do “something dramatic and profound, and I
helped them to frame that,” he recalls. Specifically, he made sure that the
act of protest was not causing GIs to be arrested but was “completely
outside the realm of the law and challenged the fundamental nature of the
system.” Eventually, it was decided that GIs would refuse saluting or “sir-
ing” their officers. The effect, assures Cloke, was “stunning.”51

Bay Area lawyer Terence Hallinan did not miss the chance to participate
in the GI movement either. The opportunity arose in October 1968, when
twenty-seven prisoners in the Presidio stockade, a military jail in San
Francisco, staged a peaceful sit-in. They read their list of demands against
the harsh conditions in the jail and protested the murder of an imprisoned
GI who had been shot by a guard as he jogged away from a work detail.
They were charged with mutiny, one of the most serious military offenses.
With a few exceptions, they were not particularly militant: they were very
young, poor, and white (except one). Yet they were united by their aversion
to military conscription and their urge to get out from a facility that was
known for its overcrowded cells and its high suicide rate.

Even before this episode, Hallinan had represented a military inmate and
had become quite a legendary figure at the Presidio. Many prisoners had put
their trust in this eccentric attorney, who himself was standing trial on
charges of assaulting a police officer at San Francisco State College.
According to testimonies, in one of his visits to the stockade, Hallinan had
encouraged prisoners to stage a nonviolent protest, downplayed the chances
of mutiny charges, and confirmed radical lawyers’ readiness to help. A
couple of days before the protest, he came once again to the jail gate with
about one hundred demonstrators to show solidarity. As if that were not
enough, the day of the sit-in, when the twenty-seven inmates were forced to
go back to their cells, they chanted, “We want Hallinan.” Finally, right after
the demonstration, Hallinan drove to the stockade to see if any of the
prisoners needed counsel. While the guards shoved him out of the gate, he
gave prisoners his address. Although he always denied any active role in the
alleged mutiny, it is understandable why military authorities saw him as an
external agitator.

Hallinan received nineteen letters, and seventeen prisoners eventually
became his clients, while the remaining defendants opted for ACLU
lawyers or military lawyers. Hallinan based his line of defense on the



assertion that conditions at the stockade constituted cruel and unusual
punishment, which meant that the GI’s protest was truly legitimate and had
no intention of overriding authority. Applying a classic technique of
militant litigation, he hoped to spur outside pressure from an irate public
and mounted a political campaign around the case. He made himself
available to every interviewer, spoke at rallies to laud such a “heroic act” of
disobedience, and filled the courtroom with sympathizers. The fanfare
about the case reached politicians, who began visiting the Presidio stockade
to ascertain its deplorable conditions. A Special Civilian Committee for the
Study of the U.S. Army Confinement System was also established, while
the army, increasingly embarrassed, ceased to support the prosecution.

Recognizing that a defense based on free speech was perhaps too fragile
to win, Hallinan also argued that defendants were in a state of “temporary
insanity” due to the recent cold-blooded killing of a prisoner.52 Pioneering
the “black rage defense,” Hallinan called to the witness stand Price Cobbs,
a professor at the University of California and coauthor of Black Rage, a
best seller at the time.53 Developing a convoluted reasoning, which
nonetheless received the plaudits of the public, Cobbs maintained that the
defendants, who all shared low self-esteem and a sense of oppression, had
become “niggerized.” Finding themselves in a “transient situational reaction
psychosis,” they were convinced that what they were doing was right. In the
end, all but two GIs were found guilty of mutiny. However, sentences were
relatively light, for a maximum of fifteen months, and a military court of
review later threw out the mutiny charges for insufficient evidence. In the
meantime, however, the case undeniably shed light on the flaws of military
justice and fanned the flames of an escalating GI rebellion.54

To be sure, radical lawyers operated along more conventional lines, too.
Moved by a concern for the protection of the constitutional rights of all
citizens, in the fall of 1968 Lord Bertrand Russell and Dr. Benjamin Spock
created the GI Civil Liberties Defense Committee (GICLDC). Defending
the principle that those who were forced to fight in a war must be allowed
to express their opinion about the war, the committee attracted numerous
lawyers, including a few Guild attorneys such as Leonard Boudin and
Michael Smith, and was backed by a list of illustrious supporters.55 The
GICLDC scored impressive victories, among them the famous case of the
Fort Jackson Eight.



In 1969, a group of enlisted men at Fort Jackson (in South Carolina)
formed a cross-racial organization named GIs United Against the War in
Vietnam and circulated a petition to their general requesting permission to
hold a meeting on base to discuss the war. Thrilled by Malcolm X’s
speeches, the group was backed by the Socialist Workers Party leadership
and advised by Leonard Boudin, who suggested forcing the army to comply
with First Amendment rights and treat GIs as equal citizens. After the
general rebuked the petition, the GICLDC provided a team of attorneys to
file a suit on behalf of the GIs.

When a large and peaceful meeting on the barracks’ lawn was held, nine
of the petitioners faced charges, including breach of the peace and
disobeying an order, and suffered retaliatory and punitive treatment.
Interestingly, because one of the nine turned out to be an informer, the Fort
Jackson defendants became eight. In the spirit of militant litigation, the
GICLDC not only mobilized legal counsel but also developed a persuasive
campaign that succeeded in creating a cause célèbre on a national scale.
Michael Smith, who was part of the defense team, assisted the GIs while
they were awaiting trial in the stockade, bringing them radical literature and
information. Facing adverse publicity, the army retreated, and all charges
were dropped. Following the dismissal of the Eight, the Pentagon issued a
memorandum cautioning military commanders against overreacting to
soldiers’ manifestations of dissent.56

By virtue of these and other judicial victories, the use of trials as political
forums as well as radical lawyers’ support of antiwar efforts within the
military came out into the open.57 Increasingly aware of the “deterioration
of morale among members of the Armed Forces” and worried about the
“attempts of militant revolutionaries to subvert the military,” the House
Internal Security Committee ordered an investigation and held hearings in
April 1971. Unsurprisingly, the inquiry denounced a communist infiltration
in the armed forces with the scope of spreading a defeatist spirit and
eventually taking control of soldiers. It was, the report goes, the “same old
line with different trappings”—a strategy already tested during World War I
in Russia and during the 1920s and 1930s in the United States. The Guild,
“a long-time legal bulwark of the Communist Party,” was one of the
organizations at the center of this dangerous web, sustaining both the fight
against the draft and the most threatening GI organizations. As Colonel



Heinl put it, the army was the victim of “legal harassment.” While “well-
established lawyer groups” such as the NLG and the GICLDC were given
free rein, the First Amendment shelter was extended to “any form of
utterance.”58

On the Battlefront: East and Southeast Asia
Despite the significant rebellion raging at home, the real epicenter of GI
resistance was not on U.S. soil but in East and Southeast Asia. At the same
time, given that the military was reluctant to send rebellious GIs back to the
States for judgment, most of the trials of dissenters were conducted on
overseas bases.

Since 1968, Guild lawyers had advanced proposals to open legal offices
on the war front, and the organization had passed a resolution to implement
this idea.59 Cloke also traveled to Japan to meet with a group of local radical
lawyers and members of Beheiren, a Japanese peace coalition working with
American deserters. The Japanese were excited, offered help, and suggested
setting up an office in Tokyo, where a large number of U.S. soldiers used to
go while on leave.60 Time passed, however, and the plan remained
unrealized. The Lawyers Military Defense Committee, a project sponsored
by the ACLU, proved to be more effective and opened an office in Saigon
at the end of 1970. The committee received nearly one thousand requests
for legal counsel during its first year, yet it resolved to end its operations
quite soon.61 But rebellious GIs reportedly “begged” radical lawyers to
come to Asia. They lamented the shortcomings of military justice, which
included racial biases and lack of effective representation, and pointed to
the absence of civilian defense counsel and sympathetic observers as a
blatant violation of their rights.62

Eric Seitz, a young Guild lawyer, explored the option of setting up an
office in Vietnam and, after spending five weeks in Asia, was ecstatic at
what he had witnessed. The movement in the military, he wrote to Charles
Garry, “simply blew my mind.… Not only have the GIs essentially stopped
the ground war in Vietnam, they are literally destroying the U.S. military
throughout Asia.” Much of the impetus, explained Seitz, came from Black
GIs, who tended to identify very strongly with the Panthers at home and,
indeed, craved news about Angela Davis and Bobby Seale.63 But Seitz soon



discovered that he could not get a visa to travel there because his name,
along with the names of many other Guild lawyers, was included on a list of
potential agitators. Moreover, troops were already being removed from that
theater of war, as the conflict was morphing into an air war. It seemed more
useful to be closer to the bases outside Vietnam and be able to travel to the
neighboring countries where U.S. troops were stationed.64

Eventually, the NLG resolved to set foot in the Philippines, where Seitz
landed in September 1971, followed by four others from the Guild (three
lawyers and a legal worker). Two months later, the NLG opened a GI center
near Clark Air Force Base, about forty miles northwest of Manila. In the
following months and years, the so-called Southeast Asia project spread to
various locations, setting up offices or simply sending lawyers for a few
weeks near U.S. bases in Olongapo (Philippines), Yokosuka (Japan),
Okinawa (Japan), Iwakuni (Japan), and Nam Phong (Thailand). A few
lawyers were also dispatched to South Korea and Vietnam. For a while, the
Guild house in Olongapo City represented the project’s main office, also
serving as a GI coffeehouse and organizing hotspot. It was adjacent to
Subic Bay Naval Base, where the Pacific Fleet was headquartered, in a
town where thousands of GIs spent their rest and recuperation time after
their missions in Vietnam. In Guild lawyers’ memories, Olongapo was a
surreal place, “full of drugs, prostitutes, and rock and roll,” where GIs on
short leave let loose. Even so, at the local Guild house, lawyers managed to
gather GIs together every night. They had torrential discussions, played a
lot of chess, and drank gallons of beer. Politics went with the flow.65

The official purpose of the mission was to provide free legal advice and
representation to American servicemen and women stationed in Asia. Yet
Guild lawyers immediately refocused their effort on more complex political
activities. As Seitz remembers, those who spoke up against the war and the
Nixon administration could be confined to their bases on the other end of
the world, without any external contact except their own lawyers.
Therefore, it was crucial for Guild lawyers to “educate them about their
role,” “link them up,” “forge connections,” “get information back and
forth,” and “provide support for them in the larger communities.” When not
engaged in courts-martial, Guild lawyers provided counseling for
nonjudicial cases, developed literature on legal self-defense, distributed
radical publications, animated political education sessions, and provided



concerts and movie screenings for GIs. They also built bridges with local
anti-imperialist groups and U.S. organizers both in the Philippines and in
Japan.66

The project also leveraged its partnership with the Pacific Counseling
Service (PCS), an organization established in 1969 by Unitarian minister
Sidney Peterman to help GIs with legal and political counseling. Based in
Monterey, California, the PCS had grown into an international structure,
with a dozen offices employing recently discharged GIs, clergy, draft
resisters, and leftist activists. Now it was in need of lawyers who could
effectively handle its growing caseload; thus, the NLG and the PCS joined
forces.67 Immediately, GIs looking for legal aid began to seek them out,
especially if they were working class and Black.68 Cases ranged from
simple conscientious objector discharges and illicit distribution of political
newspapers to refusals of orders for combat and episodes of fragging. A
large number of legal issues were drug related. Some appeared to be
politically motivated, others seemed racially tinged (as the large majority of
officers were white and tended to adopt biased policies), and still others
were by-products of severe military discipline. All of them were fought
resolutely by Guild lawyers who dared to use social and political arguments
in courts-martial.

In September 1971, at the age of twenty-five, Barbara Dudley was not
yet a member of the bar, but she traveled to the Philippines to join the Guild
office and obtain her first legal job ever. Robert Brake, a young Black man
who served in the marines, was one of her first clients. “He was the
sweetest guy in the world,” she recalls, “but he had just killed six fellow
GIs. So he was being charged with murder.” After being in Vietnam, Brake
had gone to Subic Bay Naval Base for some rest and recuperation. He had
recurring nightmares about the old Vietnamese women he had blown up and
was allegedly tortured by these visions. One night he woke up screaming,
put the gun under his pillow, and started firing. The six GIs he murdered
were sleeping in the same barrack. Dudley managed to mount a case. By
calling on two classmates of hers, one working at the New York Times and
the other at CBS, she was able to arouse the interest of the U.S. public. She
based her defense strategy on the assumption that the young marine was a
victim of shocking combat experiences. Although post-traumatic stress
disorder was not yet a formal diagnosis, Dudley succeeded in demonstrating



that a battlefield trauma led to a physical reaction. Eventually, Brake was
sent to a psychiatric hospital and never went to prison.69

Around the same time, another Black GI, Lee King, was charged in
Okinawa with the murder of his twenty-month-old son. Guild lawyers,
however, succeeded in presenting the accusation as a form of “military
racism”—an act of revenge against a politically active GI who, in the past,
had brought charges against two officers and obtained their removal from
command. By demonstrating that King’s baby had died falling from a crib
onto a concrete floor, they won an astounding acquittal and denounced the
fact that Black GIs were subject to “extraordinary punishment” for minor or
fabricated crimes.70

In an even more controversial case, Guild lawyers were able to dismantle
murder charges against another Black GI, Billy Dean Smith, accused of
killing two officers and wounding a third with a fragmentation grenade in
Bien Hoa, Vietnam. In what appeared to be a by-the-book case of fragging,
and indeed contributed to raising awareness of such a practice, Smith was
arrested and held in solitary confinement at the Fort Ord stockade in
California for over fifteen months. Once again, Guild lawyers insisted that
the defendant was framed due to racism and his open opposition to war.
Despite the lack of evidence against him (only a grenade pin was found in
his pocket), he was subjected to exemplary punishment. The Guild and
other GI organizations advertised the case and held demonstrations across
Fort Ord, also at the start of the proceedings. The courtroom, purposely
built for Smith’s trial, was mysteriously firebombed twice, and various
military facilities were destroyed. Even Angela Davis, who traveled to
Havana after her acquittal and spoke in front of hundreds of thousands of
people, mentioned the case of Smith. Fidel Castro, in response, vowed that
Cubans would raise their voices to demand the freedom of this Black GI,
while posters demanding the liberation of Smith covered the walls of
Havana.

Not only was Smith eventually acquitted of all charges in the Court of
Military Appeals, but his case prompted the escalation of antiwar political
rhetoric to the point of justifying the practice of fragging. As a Guild
bulletin read, the murder of officers was one manifestation of the
“consciousness” that was emerging among GIs who rightly refused combat
and rejected authority. “Fraggings,” the article went on, “occur when GIs



are pushed up against the wall. Most GIs who kill their officers are acting in
self-defense, avoiding combat by any means necessary. Fragging is an act
of class warfare and a concrete aid to the Indo-Chinese liberation forces
who teach GIs what the real enemy is and how to fight against it.”71

On a similar note, the case of the aircraft carrier USS Midway illuminates
the extent to which Guild intervention was able to set off an effective out-
of-court mobilization, leveraging local and transnational networks. The case
arose when a group of navy personnel refused to go on board and sail with
the Midway, which was stationed in Yokosuka, a major U.S.-controlled
harbor in Japan. Most of these rebellious sailors were nonwhite and
expressed their outrage at the racism of the command structure, but they
also refused to be on a ship that transported nuclear weapons in violation of
agreements with Japan. The NLG immediately offered its help. The case
made a sensation in Japan, as the Midway’s protest resonated with the
massive discontent of the Japanese who demonstrated against the presence
of U.S. nuclear weapons in their country. During the trial, all major
Japanese newspapers rushed to send their journalists to cover the
proceedings, and attention was so impassioned that the judge ordered the
courtroom closed for the sentencing. Defendants pleaded guilty and were
convicted, but they eventually appealed and were released on the grounds
that a public trial had been denied.72

As in all these cases, courts-martial were not necessarily an antagonistic
environment for radical lawyers and their clients. Dan Siegel, who spent
eleven months with the project in the Philippines and in Japan, remembers
that he discovered to his surprise that military lawyers were often “non-
partisan” and quite “open-minded.” Since they were typically rotating, they
acted as defense lawyers for a few months, prosecutors for another few
months, and judges for a few months again. “Most of them were draft
dodgers,” explains Siegel. “They had joined the JAG [Judge Advocate
General’s Corps] to avoid being drafted. They often were our age; they
were not hostile.” Sometimes they even offered their cooperation and
resources at the bases. By virtue of this atmosphere, it was possible to win
cases that under civil jurisdiction would have been testing or even
impossible. The whole military establishment, concludes Siegel, was “very
mixed” in the treatment of Guild lawyers. Whereas some officers,



especially high-ranking ones, attempted to ban them from bases, others
invited them to share lunch at their clubs and treated them amicably.73

Serious troubles arose only once, in October 1972, when Guild attorney
Douglas Sorenson and two organizers representing the PCS were arrested
by the military authorities of the Marcos regime (in cooperation with U.S.
Naval Intelligence) following a raid on the project office in Olongapo City.
In the beginning, the charges were unclear, and possession of subversive
literature looked like the only apparent crime. But the martial law that had
been proclaimed in the country allowed expedite arrests. As a matter of
fact, U.S. authorities had been investigating the NLG engagement in Asia
for months. The pro-American Philippine government itself had previously
raided the Guild’s office, claiming that lawyers were violating the local
jurisdiction by practicing law without being admitted to the bar. According
to Philippine authorities, the office also represented a dangerous center of
political activity, and indeed, “Communist literature and illicit drugs” had
been found during the bust. Alleged links between the NLG and a
communist front organization in the Philippines also emerged. Now, it was
easy to blame them.74

The NLG rapidly assembled a rescue team to be sent to the Philippines,
which included, among others, Charles Garry, former U.S. Attorney
General Ramsey Clark, and New York Times reporter Tom Wicker.
Congressman Ronald Dellums and other politicians were also ready to join
in order to exert further pressure. Due to the great extent of publicity and
scandal, the Philippine authorities released Sorenson and the organizers ten
days later and eventually deported them. Such a repressive measure ended
the Guild’s presence in the country but did not stop its activism in the
region, as it redirected its legal energies to other bases in Japan.75

The War at Home
Quite inevitably, radical lawyers’ engagement extended to the
representation and advocacy of those who sought to bring the war home. As
previously mentioned, Guild attorneys were protagonists in some of the first
and most controversial cases involving antiwar militants, from the Vietnam
Day Committee to the Oakland Seven. As the sixties wore on, they stood as
legal ramparts for those civilians who resolved to adopt disruptive means to



end the war. To begin with, some lawyers belonging to the Guild assisted
the radical Catholics who voluntarily breached the law to uphold their rights
of conscience. Inspired by the burgeoning liberation theology, these
activists spearheaded some of the most evocative antiwar acts.76

In May 1968, for example, Jesuit priests Daniel and Philip Berrigan, with
seven other Catholic militants, removed 378 draft files from a Selective
Service office in Catonsville, Maryland, and set them on fire with
homemade napalm. After performing this symbolic gesture denouncing the
U.S. involvement in Vietnam and the corruption of American politics, they
prayed and waited to be arrested. As a matter of fact, the so-called
Catonsville Nine were proud of their action, expected to face charges, and
yearned for a public trial during which they could condemn the war and the
bankruptcy of the legal system. The trial, in their words, had to be “a
morality play, a celebration, [and] a massive teach-in.”77 This is why,
declining the aid of a trusted lawyer who envisioned representing them in a
conventional manner, the Nine turned to Kunstler to form a defense team.78

Unwilling to cooperate with the Baltimore court, which they considered
part of the “war machine,” the Nine found a compromise solution with their
counsel: they followed Kunstler’s advice to request a jury trial but refused
to take part in the process of jury selection.

In the meantime, a local defense committee organized vociferous
demonstrations, raised funds, and attracted considerable media attention.
Interestingly, neither the committee nor the attorneys ever disputed the facts
or argued for the defendants’ innocence. Instead, Kunstler asked jurors to
exert their power of “nullification,” namely to acquit on the basis of the
morality of the defendants’ acts. But the judge and the prosecutor
constantly reminded the jurors that neither the reasons behind civil
disobedience nor the legitimacy of the Vietnam War were at stake. Kunstler
also brought up the trials of Socrates and Jesus to recall how revered figures
had been tragically condemned for putting morality above the letter of the
law. The Nine testified extensively about their intent, stressing that they had
obeyed a higher law and committed a minor crime to avert the perpetration
of worse crimes. After the jury left, the defendants led everyone in a
Catholic prayer, which was exceptionally authorized by the judge.
Nonetheless, in November 1968 the Nine were convicted on charges of
destroying government property and were sentenced to prison terms ranging



from two to three and a half years. When the U.S. Supreme Court rejected
the appeal, the two Berrigans, George Mische and Mary Moylan,
respectively a peace movement organizer and a nurse who had taken part in
the raid, evaded capture and went into hiding.79

And yet the trial hardly represented a setback for the antiwar movement.
Despite the hardship of prison or underground life, which were truly
expected, the trial touched a chord among the public by showing a group of
people who put their freedom on the line in the name of peace. The trial
also gave a boost to the antiwar movement in the United States, creating
opportunities to organize and protest, and won a transnational audience.
Daniel Berrigan’s book, titled The Trial of the Catonsville Nine and based
on the transcript of the trial, was turned into a play that was staged across
the world and also inspired Gregory Peck to produce a movie that
premiered at the Cannes Festival in 1972.80

The case also had a sequel. In the first months of 1971, seven other
antiwar Catholics, mostly nuns and priests led by Philip Berrigan, were
arrested in Harrisburg, Pennsylvania. They were charged with conspiring to
kidnap Henry A. Kissinger, assistant to President Nixon for national and
security affairs; blow up heating tunnels in Washington, D.C.; and vandalize
draft boards in several areas. The accusations were based on prison
correspondence between Berrigan, who had been apprehended and was by
then behind bars, and his wife, Sister Elizabeth McAlister. The letters had
been smuggled by a police informer who had earned the trust of Berrigan.
Ramsey Clark—who in the meantime had crossed the barricades and joined
the antiwar front—led a radical attorneys’ team that included Leonard
Boudin. In this case, defendants and lawyers maintained innocence, arguing
that the letters were authentic, but the contents were amorphous and
hyperbolic. While a defense committee loudly denounced the frame-up of
innocuous activists, a team of social scientists helped select a sympathetic
jury based on probabilistic calculation. Sure enough, the case ended in a
hung jury.81

Meanwhile, in August 1971, twenty-eight antiwar Catholic militants
were arrested in Camden, New Jersey, halted just minutes before raiding the
local draft board and destroying its files. Based in Pennsylvania, these
pacifists had been under strict surveillance, because a few months earlier, in
Media, Pennsylvania, a mysterious group of activists (the Citizens’



Commission to Investigate the FBI) had broken into an FBI office and
stolen thousands of classified files. Secretly advised by Boudin, they had
famously revealed the existence of the COINTELPRO operation and the
Security Index, namely the two main instruments of the FBI war on
dissent.82 Since investigators believed that a single conspiracy was
underway in the state, the Camden activists had been infiltrated too. In fact,
their plan to burglarize the draft board had been outlined back in April, but
it stalled. The arrival of an undercover FBI agent made it possible for the
group to find the necessary money, know-how, tools, and other recruits.
Thus, the plan was soon executed under the eye of the Internal Security
Division of the Department of Justice, whose agents were ready to handcuff
the burglars as soon as they approached the draft board.

The aforementioned expert in jury selection, David Kairys, led a radical
defense team that included two other Guild lawyers, Carl Broege and
Martin Stolar, and was supported by a group of Georgetown Law School
volunteers. A common strategy was nonetheless hard to reach. As a matter
of fact, all seventeen defendants who eventually went on trial acted as co-
counsel or opted for pro se representation, having very different plans for
their defense. Some of them expected to be acquitted based on their
motivations—namely the moral rightfulness of their act of disobedience—
and so they insisted on making the proceeding an indictment of the war and
claimed responsibility for the raid. Others wanted to emphasize the
disruptive role of the FBI in order to minimize their sentence as much as
possible, for they risked up to forty-seven years in prison. Eventually, both
strategies were cleverly combined.

When the trial began in February 1973, the war was leaning toward its
end, and both the media revelations and the Watergate scandal had shifted
attention to the government’s misdeeds, implicitly justifying the raiders’
action. In addition, the undercover FBI agent refused to back up the
prosecution, agreed to sign an affidavit in which he confessed he had
become the leader of the group and acted as a provocateur, and also testified
for the defense. All of this was simply unprecedented. Known as a pro-
government hard-liner, the judge told the jury that the defendants’
motivations were not an admissible defense or justification. Yet he allowed
the defendants to educate the jury on their opinion on the war and on the



reasons why they chose to willingly violate the law. He also let the
defendants participate in the trial, including cross-examination.

Following the militant script, a plethora of expert witnesses illustrated the
defendants’ backgrounds and beliefs. Under the glare of the national media,
Boston University professor Howard Zinn surveyed the history of U.S.
involvement in Vietnam and stigmatized its economic interests. He also
reiterated the fact that civil disobedience was at the heart of the American
democratic ethos. Two Vietnamese women recounted the effects of the war
on their people, while Yale psychiatrist Robert J. Lifton exposed how the
war traumatized veterans. Then Frank Donner, a renowned civil liberties
lawyer and director of the ACLU’s Project on Political Surveillance,
explained the implications of the FBI’s use of provocateurs.

“It was quite a show,” remembers Kairys, who, in his summation,
stressed both the overreaching participation of government agents in the
plot and the advisability of jury nullification, arguing that the Camden
defendants destroyed property to preserve life and liberty. Such an act of
civil disobedience descended from the Boston Tea Party and had been
constantly replicated throughout U.S. history by heroes such as Rosa Parks.
When the jury released its verdict of not guilty, the courtroom exploded
with joy, and spectators intoned “Amazing Grace.” It was a masterpiece of
militant litigation: defendants had been acquitted on the assumption that
their crime was justified.83

Compared to the antiwar Catholics, the Weatherman (later Weather
Underground) would prove much harder to defend, yet radical lawyers
never abandoned it. The intensity of these militants’ hatred of the war in
Vietnam—and of capitalism, imperialism, “white skin privilege,” and “male
chauvinism”—was only paralleled by the radicalism of their tactics, which
ranged from street fighting to violence against property. Under the
leadership of former Guild officer Bernardine Dohrn, the Weatherman stood
out as the most radical expression of SDS and the only one attuned to the
“oppressed people of the world.”84 These “mother country radicals,” as they
self-identified, felt compelled to bear witness against injustice and to share
the sacrifice of the “Third World revolutionaries.”85 Their allure of
transgression and barbarism, their call for “seizing the time” and bringing
“armed chaos,” and their push for liberated sexuality and drugs seduced
many white leftists eager to defy bourgeois morality.86



In October 1969, the trajectory of the Weatherman’s escalation reached a
turning point with the so-called Days of Rage, an explicitly violent
demonstration held in Chicago. Wearing helmets and heavy jackets, the
most boisterous leftist militants in the country carried Molotov cocktails,
metal bars, and Vietnamese flags. They did everything they could to “bring
the war home,” as their rallying cry promised.87 Contrary to expectations,
only a few hundred participants showed up, but they blew up a police statue
in Haymarket Square—the site of the 1886 massacre—and went on a
rampage through the city’s business district. They ravaged shops, broke
bank windows, and engaged in full-contact fights with police officers.
Dozens were hospitalized on both sides, and up to 287 people were
arrested.88

It was in that circumstance that the Weatherman first requested Marc
Kadish—the reference person of the Guild in Chicago and a member of the
People’s Law Office—to advise them on the legal implication of their
upcoming actions and to help them establish a legal defense office.89

Immediately, a problem of political compatibility arose and was taken up by
the executive board of the NLG. The Guild had a policy of “assisting all
groups who [were] part of the movement for social change,” but the
Weatherman’s rhetoric and tactics were controversial and divisive. Even the
Chicago Panthers voiced their criticism for the Days of Rage, and Fred
Hampton defined them as “anarchistic, opportunistic, adventuristic, and
Custeristic.” Kadish himself was torn. But after much debate, the NLG
reaffirmed “its continued commitment to provide[,] to the extent possible,
legal support and assistance to all groups and individuals who [were] under
attack as a result of repression of the ruling powers.”90

Therefore, Guild representatives met with Weatherman leaders and
agreed on specific forms of legal aid. A person was also sent to Chicago to
prepare the first major case regarding the group. Dozens of militants lay in
jail, waiting to be bailed out, and sixty-four of them soon faced a grand jury
indictment.91 A few months later, the attorney general leveled federal
conspiracy charges against twelve leaders of the Weatherman for the events
in Chicago (twenty-eight co-conspirators were also cited). Building on prior
movement acquaintances and lawyers’ hospitality, a legal collective
gathering Weatherman militants and PLO lawyers readily emerged.92 The
PLO also represented Brian Flanagan, a member of the Weatherman



charged with the attempted murder of a Chicago Corporation attorney, who
remained paralyzed during the street battles of the Days of Rage. Flanagan
was acquitted, as the defense was able to demonstrate his noninvolvement.93

During the early months of 1970, however, the Weatherman broke away
from SDS. Feeling powerless before the horrors of war, the group had
resolved that only violence would meet violence. In a tragic nemesis,
however, three members of the organization perished in the explosion of the
Manhattan townhouse they were using as a bomb factory. Kathy Boudin,
Leonard’s daughter and a militant of the group, was one of the two
survivors of the incident. Together with Cathy Wilkerson, another
Weatherman affiliate and the daughter of the building owner, Kathy Boudin
was able to flee from the scene of the massacre and take refuge at her
parents’ house a few blocks away. In spite of her father’s requests to turn
herself in, she disappeared, remaining on the run until 1981.94 The core of
the organization, indeed, went underground. Structured as an urban guerrilla
group and yearning to set an example, the Weather Underground made itself
heard through bombings against targets related to war and capitalism,
including the Capitol, the Pentagon, and the California attorney general’s
office. The organization also hit symbols of law enforcement, such as police
facilities, departments of correction, and halls of justice. The Weather
Underground claimed a total of twenty-seven attacks in about seven years,
which they always made sure to contrast with the two thousand victims per
day of the Vietnam War.95

As mentioned in chapter 3, contacts between lawyers and clandestine
militants remained open so that the latter could receive information and
gestures of solidarity. As soon as some members of the group resurfaced or
were arrested, they always found radical lawyers ready to assist. To be sure,
Guild lawyers were not immune to the widespread skepticism, even
contempt, that was growing among U.S. leftists vis-à-vis the strategy of the
Weather Underground.96 Yet they consistently resolved to help this group
and most of the other leftist guerrilla organizations.

Guild affiliate Lewis Steel, for example, admitted that there was “an
ocean” separating himself from the radicalism of the Weather Underground.
He was an heir to the Warner Bros. fortune, had a house in the Hamptons,
and liked to go to the opera. Nonetheless, he was committed to serving the
movement and agreed to represent Dionne Donghi, a member of the



Weather Underground Cincinnati collective who was arrested for forging
checks. An undercover FBI agent had infiltrated the group and driven
Donghi, along with another member of the collective, straight into the arms
of the police. The agent had also made her pregnant. Among other things,
Steel managed to get her out of jail in time to have an abortion, despite the
federal judge having denied bail. Distance between the affluent lawyer and
the young zealots, full of anger and guilt, never healed. Nonetheless,
solidarity was imperative. “I wasn’t on their side,” explained Steel, “but I
wasn’t on whatever was the other side either.”97

Quite predictably, William Kunstler was more approving of the Weather
Underground. He admired their dedication to a world without racism and
oppression, as well as their willingness to risk their lives to attain it.98 In a
1971 interview, he condensed radical lawyers’ most shared sentiment,
suspended between criticism of violence at a tactical level and the need to
close ranks against a common enemy:

I feel now that it is a bad tactic to employ violence. I understand the
reasons why the Weathermen resort to a philosophy of terrorism. I am not
one who says that terrorism is not a part of a revolution. Terrorism was
used in the American Revolution, in the Russian Revolution, certainly in
the Algerian Revolution and in the struggle to free Palestine from the
British mandate and control. But it normally occurs at a time of the
transfer of power, not at a time when that transfer appears to be distant.
Because the result of isolated acts of terrorism is to disunite the
movement and to bring on a whirlwind of repression at a time when
we’re not prepared for it. It only alienates our friends and unites our
enemies and may well bring on a second Reichstag Fire. So my feeling is
that as a tactic—and I talk only in tactical terms—I don’t have more
scruples against violence—violence at the moment is bad for the
movement. On the other hand, this view should not lead us to abandon
the Weathermen and other practitioners of violence. We should debate
this question of violence, and not turn on the Weathermen, just as the
Weathermen should not turn on the liberals because they engage in
electoral politics. If there was ever time for absolute unity it is now, or
the only unity we will find will be in a common grave with the help of a
bulldozer.99



To some extent, such an enduring solidarity was facilitated by the
Weather Underground’s resolution to avoid violence against human beings
and to target property. “I have never countenanced killing people,” explains
Ratner today, but “I had no problem with symbolic bombings in which no
one was injured.”100 Indeed, after some initial missteps and internal
tribulations, the group made warning calls ahead of its attacks to police and
the media in order to clear the buildings. It also set explosive charges to
blow up in the wee hours and, in general, avoided political assassinations
and other acts endangering civilians.101 The Weather Underground gradually
understood violence as a propaganda tool: bounded, symbolic, and
comprehensible to the people. Most of the sympathizers still held human
life as sacred and rejected bloody rhetoric, and it would have been suicidal
for the organization to lose them entirely. Therefore, the Weather
Underground’s concern with avoiding total isolation, retaining mass
support, and securing private aid encouraged a policy of relative restraint.102

In 1975, toward the end of the group’s trajectory, Leonard Boudin could
write without much scandal that the conduct of the Weather Underground
was “a highly moral, even idealistic reaction to governmental behavior,” as
its actions “for the most part were directed at property rather than
people.”103

But someone like Kunstler, and a handful of others like him, were willing
to go even further in the public backing of antiwar militants, justifying them
even when violent acts led to fatalities. That was the case of Karleton (Karl)
Armstrong, one of the four young leftists, known as the New Year’s Gang,
who bombed the Army Math Research Center, a military-funded think tank
at the University of Wisconsin, Madison. In August 1970, Armstrong drove
onto campus a stolen van filled with a ton of explosives, which detonated
early in the morning, devastating the building that hosted the center. Despite
a last-minute warning call, a researcher who was still working in the
basement was killed, and five other people were injured. The radical
community went into shock and mostly criticized the incautious attack. The
bombers fled to Canada and disappeared. Armstrong was the first to be
arrested in Toronto, in 1972, and later extradited.104

Given the overwhelming volume of evidence, Armstrong was compelled
to plead guilty to second-degree murder and other related crimes. And yet
Kunstler and his team opted for a defense based on the Nuremberg



principles, hoping to lessen the sentence in the mitigation hearings of 1973.
They managed to bring to the witness stand the usual lineup of testimonies
and experts, including thirty-eight Vietnam veterans; Lifton and Zinn;
Senator Ernest H. Gruening, who had voted against the Gulf of Tonkin
Resolution; Pentagon Papers defendant Anthony Russo; and Harvey
Goldberg, a famed History professor. They all insisted on the magnitude of
war atrocities and on the rightfulness of resistance. Kunstler also
participated in community events that were held in Madison for
Armstrong’s release. In what has been described as “one of the most
impassioned summations of his career,” the New York lawyer lauded the
“children” who, alone, were opposing the conflict. While Armstrong
himself hesitated to justify his reckless gesture, Kunstler emphatically
declared he did not want to be “a good American anymore,” mentioning the
“good Germans” who stood idle before Dachau. In spite of Kunstler’s
efforts, Armstrong got the maximum sentence, and the case, which never
occupied the Guild directly, remained a source of embarrassment within the
Left.105

In the meantime, the specter of domestic terrorism haunted the
government. According to official estimates, bombings between January
1969 and April 1970 tallied 4,330 (excluding threats and attempts). More
than twelve hundred of them were attributable to campus disturbances and
extremists, whereas half of them remained unattributed. The phenomenon
appeared as a “grave danger,” “unparalleled” in U.S. history.106 The Weather
Underground thus became the catch-all name for a plethora of groups that
independently resorted to attacks against political targets, both before and
after the period of the Weather Underground’s activity.107 In July 1970, a
federal grand jury in Detroit leveled charges of conspiracy to commit
bombings and murders and illegally carrying weapons against thirteen
Weather Underground members. Their response came in a communiqué,
addressed to Attorney General John Mitchell: “Don’t look for us, Dog;
we’ll find you first.”108

It goes without saying that the FBI boosted its investigation of the
Weather Underground. Mitchell regarded the group as “the most severe
internal security threat this country has seen since the Depression,” and
President Nixon pushed for lifting all restrictions on inquiries. Between
1970 and 1974, eight of the twenty-four new entries on the FBI’s Most



Wanted list of fugitives were white radical leftists. The squads assigned to
follow the Weather Underground multiplied, increased their size, and were
equipped with the most advanced technologies. At least informally,
warrantless break-ins, mail opening, and wiretapping were authorized. But
despite invasive surveillance and harassment, which also targeted the
People’s Law Office in Chicago as well as scores of Weather
Underground’s sympathizers, results were modest. This tiny organization
remained almost impermeable to infiltration and continued operating
unperturbed.109

Due to the massive volume of surveillance obtained without search
warrants, by January 1974 the government had dropped all federal charges
against the Weather Underground in both Chicago and Detroit. Rather than
revealing the extent of such illegal and publicly embarrassing conduct, the
government turned a blind eye on its former number one enemy. As a
matter of fact, in June 1972 the Supreme Court had unanimously rejected
the government’s claim that it could conduct electronic surveillance of
domestic groups or individuals without prior approval or probable cause,
even when national security was involved. The Fourth Amendment’s barrier
could not be breached. For once, the much-deprecated legal system had
curbed the government’s surveillance (see chapter 10).110

Later on, the Weather Underground tried to reconnect with those above
ground and envisioned a long-term strategy. A widely circulated pamphlet
titled Prairie Fire encapsulated the principles of the new course, while the
Prairie Fire Distribution Committee, which also co-opted radical lawyers,
was entrusted with promoting the debate with social movements and
recruiting followers.111 And yet sectarianism and paranoia bent the
organization.112 As the 1970s drew to a close and the political context
appeared more favorable, the Weather Underground militants voluntarily
resurfaced. With the help of radical lawyers, they negotiated for charges to
be dropped, short sentences, or fines and probation.113 As historian Arthur
M. Eckstein rightly observed, “The defendants in the only federal trial ever
held involving Weatherman were not radicals but top FBI officials.”
Associate director Mark Felt and assistant director Edward Miller, together
with a number of other FBI agents, were eventually convicted, in November
1980, for twelve warrantless burglaries of Weather Underground supporters



and relatives. President Reagan, quite predictably, rushed to pardon them in
April 1981.114

Meanwhile, a handful of former Weather Underground affiliates,
including Kathy Boudin, had pursued their militancy under the banner of
the May 19 Communist Organization (M19CO). This group saw itself as a
cohort of white people supporting the armed struggle of revolutionary
people of color in the name of anti-imperialism. May 19 was indeed the
birthday of both Malcom X and Ho Chi Minh. Faithful to their solidarity
pledge, attorney Susan Tipograph, a future president of the New York City
chapter of the NLG, and Dana Biberman, a Guild legal worker who often
assisted the Black Panthers and Puerto Rican radicals, were in the orbit of
the M19CO.

In particular, the M19CO was ancillary to the Black Liberation Army
(BLA), a loosely connected network of underground units that embraced
outright violence against the U.S. government. Gaining traction after the
BPP lost strength, the BLA assembled former Black Panthers and Republic
of New Afrika militants, among others. The number of the BLA’s actions is
disputed, because of uncertain attribution and because the group was a
primary target of the COINTELPRO, which may have provoked or faked
some attacks. It remains the fact that BLA affiliates were responsible of
several police shootings and bank robberies from as early as 1971. Among
the presumed leaders of the BLA, JoAnne Chesimard, aka Assata Shakur,
featured prominently. Branded as a cop killer, she collected an outstanding
number of indictments and was defended by an assortment of Black
lawyers, including Evelyn Williams (her aunt) and Florynce Kennedy.
Kunstler also jumped on board, but white radical lawyers were not
particularly vocal in Shakur’s defense. Sentenced to life imprisonment
(pending appeal) for the murder of a state trooper in May 1973, Shakur
escaped from prison in 1979 with the help of the M19CO.115

On October 20, 1981, on a day that it is remembered as a fateful
confrontation between the government and the leftist insurgents, a group of
white and Black militants belonging to the M19CO and the BLA were
arrested. They had orchestrated and executed the robbery of a Brink’s
armored truck in New Jersey, which went awry and claimed the lives of a
guard and two police officers. Even in that thorny case, radical lawyers did
not fail to provide assistance, while members of the M19CO and the



Republic of New Afrika mobilized to reframe the crime in political terms.
A Coalition to Defend the October 20th Freedom Fighters was also created.
Even so, it was difficult to justify a murderous robbery as a revolutionary
act. The leftist community of the 1960s had largely disintegrated, along
with the support of white antiwar sympathizers. Many observers saw the
incident as the disastrous epilogue of an entire season of activism that was
falling apart.116

A few militants—those who were more directly involved with the
robbery—opted for a principled defense, refused to recognize the
legitimacy of the courts, and reaffirmed their wholehearted commitment to
the oppressed.117 Not only were they consistently prevented from discussing
political issues, but they also obtained severe prison sentences.118

Conversely, Kathy Boudin, whose role in the robbery was more indirect,
adopted a more pragmatic approach. She acted under the expert guidance of
her father and a pool of Guild lawyers. While her defense team sought to
distance her from the rest of the group, arguing that she was a last-minute
recruit, she pleaded guilty to one count of felony murder and robbery. After
spending more than twenty years at the Women’s Correctional Facility in
Bedford Hills, New York, Boudin was paroled in 2003.119



7    Across Bars

Until the early 1960s, the inner workings of U.S. prisons received relatively
little scrutiny from activists and the press. Authorities projected a sense of
confidence in the rehabilitative mission of penitentiaries and emphasized
their pledge to treat and reform inmates instead of simply punishing them.
Many states also introduced indeterminate sentence laws that redefined, at
least in theory, the logic of incarceration. Instead of sentencing the offender
to a specific period of time, judges gave prison authorities—the parole
boards—the power to tailor the length of incarceration according to the time
needed to rehabilitate the subject. To stress its commitment to therapeutic
treatment, the American Prison Association rebranded itself in 1954 as the
American Correctional Association, encouraging its members to replace
“prison” with “correctional institution” and to refer to their “punishment
blocks” as “adjustment centers,” alluding to their curative function.1

As soon as civil rights activists were forced into jail, many of whom
refused to be bailed out in order to dramatize their condition, confidence in
the carceral system was deeply shaken. On the one hand, activists
denounced racial violence behind bars and portrayed prison life as a mirror
of segregated life, especially in the South. On the other hand, activists made
use of jail and repurposed it. As historian Dan Berger pointed out, jail
became at once “a rite of passage, a form of community, and a tool of
political mobilization.” It turned into “an extension of the mass meeting”
and, quite paradoxically, was seen as “a place of freedom.”2 In jail, activists
could gather forces, organize, and dream of a brighter future.

For those who remained in prison, however, racial prejudice, unequal
sentencing, denial of rights, cruel punishments, and inadequate facilities
made life hell. If a more acute concern for individual rights helped them



single out their grievances, religion provided a moral compass and a badge
of identity. A large number of Black inmates, indeed, embraced the Muslim
faith and became the “in-prison political arm” of the civil rights movement.3

Many of them joined the Nation of Islam, a radical organization that
preached total separation along racial and religious lines to restore Black
dignity. Since the late 1950s, Black Muslims initiated direct-action protests
and filed a number of successful lawsuits to challenge prison authorities’
attempts to prevent them from meeting together, proselytizing, and praying.
These prisoners envisioned the courts as “a breach in the walls,” which
allowed them to state their political claims before the world and bring their
struggles to national attention.4 Therefore, they flooded the courts with
writs. On their part, judges intervened quite substantially on behalf of
inmates and established—at least on paper—rights to adequate medical
care, to communicate with lawyers, to be free from arbitrary censorship, to
express political opinions, and to enjoy recreation and visitation. Petitioned
by a Muslim inmate, the Supreme Court in 1964 explicitly determined that
prisoners retained their constitutional rights, ending the “hands-off”
doctrine that since the nineteenth century had made captives legally
powerless.5

Fanning the flames of inmates’ radicalism, a few Black prisoners with
unquestionable charisma and writing skills emerged as political leaders and
ideologues. Eldridge Cleaver was arguably the forefather and one of the
most admired figures of this kind. Through his writing, Cleaver helped
popularize the idea that the inmate represented the most authentic outcast,
who would ignite the revolution in the United States. While prisons became
“universities for political education,” as the New York Times reported, a
tremendous process of teaching and indoctrination spread oppositional
messages among inmates.6 The increasing presence of Black Panther Party
militants in prisons just added fuel to the fire. The BPP lionized its own
“political prisoners,” recruited easily among inmates, established prisons as
a critical battleground, and worked from the outside on behalf of Black
inmates. As a matter of fact, the Panthers’ most prominent leaders,
including Seale, Newton, and Cleaver, spent many years behind bars and,
from that specific condition, managed power and exerted influence.

At the same time, a large number of white draft resisters, antiwar
activists, radical militants, and drug users experienced the trauma of



incarceration for the first time. These people elicited the interest of the Left
in the struggles for prison rights and were functional in breaking down the
racial antagonism that still pervaded prison life. A new militancy gradually
took shape, and prison activists became less and less preoccupied with
improvements in the conditions of incarceration and increasingly
questioned the legitimacy of their incarceration. If the whole system of
justice was an instrument of class and race oppression, as the leftist canon
went, it logically followed that the detention of both Black and white
radicals was truly abusive. They were “political prisoners” whose alleged
crimes had to be understood and justified.7

Quite predictably, the radicals grew infatuated with these “wretched of
the earth” who were literally in shackles. At the end of the 1960s, a large
section of the anti-capitalist and antiracist front shared a positive attitude
toward lawbreaking that sometimes resulted in a “romantic fetishization of
crime.” As Marx had argued, indeed, criminals, thieves, and vagrants were
able to perform “the most heroic deeds and the most exalted sacrifices, as of
the basest banditry and the dirtiest corruption.”8 Thus, prisoners—as Berger
neatly summarizes—became “symbols of political possibility,” while
prisons were taken as the truest revelation of the state’s naked power.9 Such
a sentiment was reinforced by the impressive growth in prison incidents,
disorders, and insurrections that occurred between the late 1960s and the
early 1970s. Whereas only five prison riots troubled the peace of U.S.
correctional facilities in 1967, there were already fifteen in 1968, twenty-
seven in 1970, and forty-eight in 1972—marking the highest point in
American history.10

Steered by Black nationalists and other radical inmates, these upheavals
were racially mixed and highly contentious. In August 1970 at the
Manhattan House of Detention for Men, known as the Tombs, a group of
roughly eight hundred inmates took a few guards hostage and occupied
several floors to make their grievances heard. It was one of the first major
prisoner blowups in New York City. Inmates protested poor food,
overcrowded conditions, lack of medical care, racial violence, and
exceedingly long trials. After eight hours of negotiations, the hostages were
released unharmed. Mayor Lindsay, the commissioner, the warden, and the
district attorney acknowledged that the grievances were meritorious.



However, nothing changed in the aftermath of the riot, and inmates
allegedly suffered reprisals.

Prisoners’ self-awareness nonetheless developed, coupled with a public
recognition that most of the inmates who inhabited U.S. jails were “Third
World,” poor, and awaiting trial under harsh conditions, without the
possibility to meet bail. In October 1970, just a few months after the protest
at the Tombs, the whole New York correctional system was shaken by
insurrections in five of its major facilities in Manhattan, Queens, Brooklyn,
and the Bronx. An estimated four thousand inmates revolted, demonstrating
an increasingly radical spirit and, in some cases, operating like an organized
guerrilla movement. They set up barricades, secured hostages, set fires, and
mustered outside supporters. They were eventually forced to surrender, but
they succeeded in elevating the prison as a space of warfare.11

The following November the contagion spread to Auburn, New York, the
state’s oldest prison and the site of the first execution by electric chair in the
United States. Inmates seized control of the overcrowded facility for eight
hours, holding nearly fifty hostages. After negotiations, they released the
hostages unharmed, returned to their cells, and agreed to discuss their
grievances with the authorities, who vowed to implement reform and avoid
ex post retaliation. Yet pledges were broken, reforms stalled, and six leaders
of the revolt—the so-called Auburn Six—were singled out and charged
with a long list of felonies. Awaiting trial, they were sent to Attica prison in
upstate New York.

The rebellion at Folsom, the oldest and largest prison in California, was
arguably the most resonant of that already turbulent period. In November
1970, almost the entire population of the facility refused to leave their cells
to go to work for nineteen days—an unprecedented length of time in U.S.
history. Showing both class consciousness and racial unity, prisoners
advanced a number of demands that were spelled out into a manifesto. They
dubbed correctional institutions as “fascist concentration camps of modern
America” and put forth requests ranging from better medical facilities and
adequate visiting conditions to political asylum in foreign countries for
“political prisoners.” None of the demands were met, but external support
for the insurgents was surprisingly large, and a group of former convicts
and lawyers established the United Prisoners Union.12



As a matter of fact, inmates’ militancy could hardly be dismissed. More
work stoppages, hunger strikes, riots, and other moderate efforts of
unionization followed, shedding further light on the degrading conditions to
which captives were often subjected. Teach-ins, student demonstrations,
and leftist publications also began addressing prison issues, while advocacy
groups for prisoners took action across the country. Former inmates were
brought to campuses to discuss their personal experiences behind bars,
while conferences criticized prison as a mode of treating social ills.13 In
solidarity with the prisoners who, through their struggles, showed the
vulnerability of the U.S. empire, the Weather Underground bombed several
buildings belonging to the justice and penal systems, creating further
havoc.14

Even beyond the radical milieu, a large spectrum of observers, including
journalists, politicians, lawyers, judges, and members of the administration,
began discussing the future of incarceration and urged reforms.15 The earlier
blind confidence in rehabilitation also ebbed, opening the door to qualms
about a system that seemed to punish and manipulate inmates instead of
redeeming them. The indeterminate sentence also came under attack.
According to critics, it increased the average terms, proved substantially
ineffective, and was used to quell internal resistance targeting political
troublemakers. Adjustment centers in medium- and maximum-security
complexes—employed to punish unruly inmates and known as “the holes”
in prison jargon—were described as “prisons within prisons” that coupled
total isolation with sensorial deprivation. Since many prisoners began
asserting that they did not need any “correction,” as they were innocent
victims of a sick society forcing them into crime, the notion of
rehabilitation appeared increasingly difficult to defend.16

All Inmates Are “Political Prisoners”
The traditional seclusion of U.S. penitentiaries had been breached by prison
authorities themselves in the early 1960s. With the best of intentions and
hoping to strengthen the correctional system, they had invited outside
experts to participate in convict reform programs. At San Quentin, for
example, these external specialists proved to be particularly sympathetic to
the rebellious inmates and began smuggling a few seditious readings into



the once insulated cells. The Bay Area radical winds thus blew across the
bars for the first time. Thanks to an initial lack of control of the prisoners’
reading diet, a number of detainees voraciously read the “outside”
literature, which helped them to elaborate a firmer critique of the prison
institution and to redefine their own identity. Something like a “prisoner
intelligentsia” coalesced and assumed the role of a revolutionary vanguard,
turning previous defeatism into an aggressive stance.17

Together with the external experts, an ever-growing number of lawyers
and legal workers took up the habit of passing through prison gates to visit
inmates and to hear their complaints. Lawyers were indeed crucial to
making the walls of penitentiaries more porous. The majority of them
belonged to the new breed of young radicals that gravitated around the
Guild. Increasingly deluged with letters from prisoners who required their
help, they resolved to intervene in a space they perceived as both outside
judicial control and strategic for political engagement. A classic example of
the extra legem procedures of correctional facilities was the system of
disciplinary hearings in which the prisoner, without the presence of counsel,
was not permitted to confront or cross-examine the accuser or to call
witnesses in defense. Therefore, all infractions of internal rules, which were
increasingly violated for political motives, were enforced under a regime of
unfettered discretion.

Of course, radical lawyers could not stand idly by. According to Fay
Stender, in the mid-1960s only half a dozen lawyers sporadically
represented convicts, whereas in the early 1970s there were between three
hundred and five hundred, and fifty of them did only prison work.18 The
Guild was at the forefront of this mobilization, but the NAACP Legal
Defense Fund and the ACLU had been focusing on inmates’ issues since
the end of the 1960s. In 1970, for example, the ACLU national office
created a National Committee on Prisoners’ Rights (later National Prison
Project). In addition to lawyers, scores of legal workers, investigators,
fundraisers, former inmates, and political agitators made their energies
available and, in some instances, colluded with inmates in crippling the
normal operations of penitentiaries.

Given their degree of familiarity with prisoners, lawyers became the most
trusted—and sometimes the only authorized—intermediaries between
captives and the outside world, carrying secret verbal messages,



confidential letters, political documents, and other items across jail bars. As
officers of the court, attorneys were indeed accorded attorney-client
privilege and special legal protections. In addition, Section 2600 of the
California Penal Code had recently granted inmates the right to correspond
confidentially with any member of the state bar or holder of public office,
together with the right to purchase, receive, and read all newspapers,
periodicals, and books accepted for distribution by the U.S. Postal Service,
with only a few exceptions. So correspondence with lawyers and the
exchange of reading materials were legally safeguarded, at least in
California.19

Since the Folsom riot in 1970, the NLG explicitly asked its lawyers to
back up the strike and protect the demonstrators, while the rebellious
inmates entrusted attorney Charles Garry as one of their negotiators.20 As
mentioned earlier, the riot did not achieve the expected results, yet
organizers were satisfied with the fact that “contact with the outside, mostly
through lawyers, had been good, and at the same time a crowd of supporters
with picket signs were gathered beyond the gates. The men inside knew
they were there, and that counted.”21 As the California Board of Corrections
noted, the San Francisco chapter of the NLG played a substantial role, as its
lawyers held press conferences, contacted news media in support of the
strike, and were present during demonstrations, including a rally at the West
Capitol Steps featuring Fay Stender and Tom Hayden.22

When protests erupted in New York, Guild lawyers were there, too. In
October 1970, Gerald Lefcourt acted as legal counsel to the insurgent
prisoners of the Branch Queens House of Detention who forced three state
Supreme Court justices, under threat of lethal violence, to hold a bail
review hearing of forty-seven detainees in a makeshift court arranged
within the prison. The forced hearing unexpectedly obtained the immediate
release of twelve prisoners, thanks to drastic bail reductions and the
impromptu fundraising by supporters who had gathered outside the jail.
Lefcourt defined it as a “legal jailbreak.”23 The so-called Tombs Brothers,
namely the seven men who were indicted on charges ranging from
kidnapping to obstruction, were also represented by Guild lawyers, who
volunteered to help them.24

Later on, when thirty-four inmates were indicted for the Brooklyn and
Queens rebellions on charges that included kidnapping, NLG lawyers



undertook the representation of all but two of them. The Guild also
denounced the “outrageous deterioration” of both penal institutions and
argued that prisoners had no alternative but to seek more aggressive means
of publicizing their plight.25 A legal team that included Guild vice president
Lewis Steel and Herman Schwartz, a law professor at the State University
of Buffalo and a founder of the ACLU’s National Prison Project,
represented the Auburn Six. Brought into court in shackles, the six inmates
appalled the audience by talking about the “near-starvation rations that were
offered under the glare of lights that were never turned off,” the “guards
banging their sticks on the bars to wake them at all hours,” the unnecessary
“cavity searches,” and other acts of gratuitous barbarity.26

A few months later, a Brooklyn Law School Prisoners’ Rights
Committee was established in New York and focused on the Catskill
Reformatory, a state prison for men in Napanoch, New York, currently
named the Eastern Correctional Facility. The committee’s goal was to help
prisoners with research and preparation of their legal papers, while
mobilizing and “politicizing” law students and other interested people.
From the very outset of their involvement in prison work, however, radical
lawyers and legal students began to question the meaning of their own
efforts. Prisons represented “the pinnacle of an oppressive system,” and
lawyers, by helping inmates to ease their conditions, ran the risk of 
“disguis[ing]” such a form of extreme coercion.27

As a matter of fact, since 1970 a critical discourse on prisons was
developing within the Guild milieu and revolved around four main notions.
First of all, the “system of injustice,” which oppressed its citizens by
denying bail and discriminating racially and sexually, made all inmates
“political prisoners, regardless of the offenses with which they [were]
charged.”28 Put another way, the judiciary was so rigged that all alleged
criminals could consider themselves victims. Such a statement was
reinforced by a second notion, namely the idea that prison could be
considered “a place of banishment” for those who did not accept the status
quo.29 Nonconformists, rebels, and “Third World people” were
systematically thrown into jail, for prisons were “the ultimate weapon of
domestic social control.”30 A third related principle equated the nation with
its prisons, which could be viewed as “a reflection” of the values and goals
of American society. Prison, indeed, replicated and intensified the political,



economic, racial, gender, and cultural conflicts that permeated the United
States.31 Fourth, and finally, the prison system symbolized the institution
where the government was most unreservedly allowed free rein, even more
than the military. It was pure, unrestrained oppression. It was the epitome of
“lawlessness.”32 “Working with the prisoners as I do is like being present at
Dachau,” maintained Stender, who added that “convicts [were] literally at
the mercy of an arbitrary system which [was] almost completely above and
beyond the law.”33 Interestingly, on the other side of the Atlantic, Michel
Foucault, who had just plunged himself into prison militancy, adopted very
similar images to describe how “justice puts the prisoner outside the law”
through incarceration.34

However, since prisons represented such a dangerous “experiment in
dehumanization and victimization,” those who were able to resist them
developed unique qualities. They were “a new breed of humanists, victors
over oppression, men and women who have dared to win their freedom,
their rights, their humanity.”35 Ultimately, prisons were at once
“concentration camps” and microcosms of revolution.36 Rebellious inmates
had learned capitalist exploitation the hard way and were ready to show the
path to liberation.

Confronted with a movement replete with promise and danger, the NLG
pondered on whether there were more effective ways to connect with it.
While a few doctrinaire Marxists still argued that prisoners could not be
considered a revolutionary class, most Guild lawyers hailed the exceptional
development of the prison movement with enthusiasm and rushed to help
the new rebels behind bars.37 Consistent with its general approach, the
Guild agreed that the work in the prisons must be oriented “to increasing
prisoners’ powers” and provide “a vital link between the world within the
walls and the world outside.”38

With the “Brothers”
Defense committees for political prisoners were not only key components
of militant litigation but also important bridges between lawyers and
radicalized inmates. Indeed, they were hardly new, and since the nineteenth
century they had contributed to shaping the modern notion of legal
militancy. As previously noted, the anarchists, the Wobblies, the



Communist Party, the NAACP, the ACLU, and the NLG itself had
sometimes resorted to defense committees to advocate the innocence of
people awaiting trial in jail and to demand clemency for those who were
sentenced to death or long prison terms. Depending on the context and the
nature of the crimes under judgment, these committees were either broad
based—in the form of “popular fronts”—or very divisive and sectarian.39

This tradition had somehow faded by the sixties, but the memory of some
of these mobilizations, notably those on behalf of the Scottsboro Boys and
the Rosenbergs, remained alive.40 A common thread reemerged, and
interestingly, the thundering campaign that developed on behalf of Huey
Newton was masterminded not only by his attorney, Charles Garry, but also
by William L. Patterson, a legendary communist lawyer and former head of
the International Labor Defense. Patterson himself had spent inexhaustible
energy in both the Rosenberg and the Scottsboro cases.41

During the 1960s and 1970s, defense committees resurrected and played
an even more significant role than in the past, leveraging the state of
agitation of entire sectors of society and taking advantage of the diffusion of
mass media. Committees turned into formidable tools to bring people into
the streets, contributed decisively to building and celebrating the heroism
(or martyrdom) of militants, and worked as platforms for a radical analysis
of American society. While providing legal talent, money, and moral
support, and putting pressure on juries and judges, they also challenged
dominant values and educated large audiences, way beyond the usual
constituency. With an unprecedented alliance of legal and extralegal
energies, the Soledad Brothers Defense Committee (SBDC) set the standard
for most of the ensuing political cases.

As previously mentioned, in January 1970 a racially mixed group of
inmates was taken to a recreational area of Soledad, a high-security prison
located in Salinas, California. The penitentiary was known for its violent
outbursts, including rapes and murders. By all accounts, a scuffle broke out
in the exercise yard. A white guard fired four shots with his rifle, killing
three Black prisoners and wounding one white prisoner. One of the victims
was W. L. Nolen, arguably the most respected Black inmate at Soledad, a
New Afrikan, and a mentor to many. Soledad inmates instantly protested
the murderous repression, and many of them went on a hunger strike.



Minutes after a grand jury found the homicide “justifiable” and the verdict
was broadcast on television, a white guard at Soledad was found dead.

Black inmates George Jackson, Fleeta Drumgo, and John W. Clutchette
were interrogated, held in solitary confinement for almost a month, and
charged with assault and murder. Black prisoners throughout California
exploded in rage, and so the leftist movement did. Attorneys Fay Stender
and John Thorne represented Jackson, while Floyd Silliman, a Salinas
liberal lawyer, and Richard Silver, a young partner in a Carmel law firm,
defended Drumgo and Clutchette, respectively. In the Bay Area, a Soledad
Brigade was organized to ensure that every inmate who testified on behalf
of the Soledad Brothers had a lawyer who could protect him from reprisals.
According to the defense, many prisoners had already been threatened and
intimidated by guards and officials. Immediately, between fifty and sixty
lawyers stepped up to the plate.42

Having spent a few years at the side of Garry, Stender knew very well
that public relations, press coverage, public participation, influential
endorsers, and generous donations were essential to politicize a trial. And
the Jackson case offered the ideal conditions for a structured organization
that could weave together a legal defense on a specific case, a general
critique of imprisonment, Black power claims, and the solidarity spirit of
white radicals. The NLG participated in this endeavor only marginally, but
local Guild lawyers and legal workers were fully involved. While Stender
began corresponding with Jackson and visiting him in the spring of 1970,
she also started recruiting volunteer law students, paralegals, and activists
to help with the pretrial work and the campaign. The Soledad Brothers
Defense Committee was set up in Berkeley, and by the following summer it
had expanded into an organization with seven subcommittees. Secondary
branches soon opened in San Jose, Santa Cruz, Los Angeles, and Marin
County.

Lawyers contributed their services, but funds were necessary for travels
to interview witnesses, transcripts of court hearings, research, and experts’
reports. Thus, the committee urged everyone to raise money through
parties, dinners, flea markets, concerts, and art auctions. It also arranged for
supporters to speak on campuses and in churches, booked rock groups,
issued press releases, sent letters to politicians, and secured media
coverage.43 The organization was so meticulous that the committee even



suggested the content of speeches and the best arguments for winning over
hearts and minds.44 Not only did committee members ask activists from
Berkeley and Oakland to go to Salinas to observe the trial proceedings—
wearing pins, carrying signs, and distributing propaganda materials—but
they also drove them to the courtroom. As a result, a large number of
supporters generally showed up at the courthouse, including hippies who
changed their haircuts and outfits to look like random locals. Stender
herself was reportedly impressed by the turnout.45

Public demonstrations, like a rally at the San Francisco Civic Center in
August 1970, were organized to increase awareness of the case, lessen the
impact of adverse publicity, and “create an atmosphere of acquittal,” which
was the committee’s constant concern.46 Propaganda was hardly limited to
California and even expanded abroad through a network of European
contacts, especially in France and Britain, where both Stender and Thorne
traveled. An official SBDC chapter was opened in London, and in April
1971, three thousand people convened at the Central Hall Westminster (a
historic place that hosted the first UN General Assembly meeting) to hear
Thorne, Jackson’s mother, and other speakers purporting the innocence of
the Soledad Brothers.47 As historian Rebecca Hill underscored, the SBDC
sought to exploit the desperate pleas of the defendants’ mothers and sisters,
thus replicating a strategy employed in the past by the ILD, for example in
the Scottsboro case.48 Somehow echoing the ancient Greek tragedies, the
supplication of mothers and sisters deprived of their children or brothers
prompted spectators’ compassion and solidarity.

And yet publicity, attraction of press coverage, and fundraising were
contingent on the support of big names. Therefore, the committee soon
gathered prominent endorsers, including democratic representatives such as
Julian Bond, Ronald Dellums, and Mervyn M. Dymally; intellectuals such
as Lawrence Ferlinghetti, Jean Genet, and Allen Ginsberg; and public
figures such as Jane Fonda, Benjamin Spock, and Pete Seeger. Other Guild
lawyers enthusiastically joined the fight, including C. B. King, Arthur
Kinoy, William Kunstler, Leonard Weinglass, and Morton Stavis.
Meanwhile, defense lawyers endlessly activated their contacts to expand
this network. Albeit unsuccessfully, Thorne also tried to get Pablo Picasso
on board.49



From the beginning, the committee argued that the three Black inmates
were innocent. To buttress its argument, the committee whitewashed
Jackson’s criminal record and reduced it to a $70 gas station robbery that
allegedly locked him behind bars (due to the indeterminate sentence).
Jackson, in fact, had a more troubled criminal record, constantly refused to
comply with prison rules, and likely killed the prison guard. The committee
also contended that the Soledad Brothers’ right to a fair trial was
“systematically and intentionally destroyed” by prison administrators, who
held them in solitary confinement for almost a month, negated immediate
counsel, censored their communication, barred them from appearing at their
co-defendants’ proceedings, and denied them fundamental legal
information. Furthermore, according to the committee, prosecutors had
psychologically coerced other prisoners in order to avoid unfavorable
witnesses, prohibited the defense from releasing media statements about the
case, placed the scene of the crime off-limits until it was remodeled, and
chained the three defendants during pretrial motions thus presuming their
guilt. In sum, defendants’ rights to a fair trial had been blatantly violated,
owing mainly to their Blackness and poverty.50

The political scope of the SBDC was indeed broader than simple legal
defense. As the propaganda materials made clear, the case of the three
Black inmates “[did] not merely involve the guilt or innocence of specific
individuals. An entire legal system [was] called upon to defend its
validity.”51 The committee sought to uncover “the link between the selective
repression of political prisoners and the general repression of the people at
large.” Public opinion, in other words, had to come to terms with “the depth
of State Repression which manifests itself in the many attempts at legal
lynchings” and, ultimately, with “the total bankruptcy of American
democracy and jurisprudence.” Supporting the Soledad Brothers meant
defending not only Jackson, Drumgo, and Clutchette or “all political
prisoners” but “all people who have been victimized by the society and the
judicial system.” “People”—warned the Soledad Brothers 
Newsletter—“[could] no longer afford to ignore the rise towards fascism in
this country.”52

To succeed in its resolve, the committee also required as much time as
possible and needed a favorable environment offering both a supportive
public and a sympathetic jury pool. For this reason, the defense team filed a



motion to move the trial to San Francisco—a location with a more
progressive population than the small provincial town of Salinas and that
was easier to reach by loyal audiences. Granted by the judge, the change of
venue also helped buy some time, which was crucial for building a
counternarrative of the events at Soledad, for raising awareness of the
conditions of imprisonment, and, even more importantly, for shaping the
heroic figure of Jackson.

Assisted by a number of law students and legal workers who were part of
the committee, the legal team spent months interviewing more than one
hundred Soledad inmates in order to offer an alternative, albeit fragile,
version of the killing of the prison guard. Then the defense strove for
bringing to public view “the barbaric conditions” at Soledad. The
committee called on the California Legislative Black Caucus and requested
an official investigation of the treatment of prisoners. In June 1970, a
delegation led by Senator Mervyn Dymally, assemblyman John J. Miller,
the director of the California Department of Corrections, and Stender
visited the prison, including the infamous O Wing—the maximum-security
section. They met with the warden and collected the grievances of several
prisoners, who denounced the contaminated food, inadequate medical
attention, and harassment. They also interviewed inmates’ families and
collected their letters.53

A disturbing report was eventually published. The document concluded
that “inmates’ charges amount[ed] to a strong indictment of the prison’s
employees (on all levels) as cruel, vindictive, dangerous men who should
not be permitted to control the lives of the 2,800 men in Soledad.” Inmates,
the report stressed, were also unanimously “convinced that racist attitudes
and practices on the part of correctional officers were common.” Prison
officials admitted that inmates were often punished by assignment to
isolation and maximum-security cells before any hearing on the charges
against them—a practice that was “honored only in the most totalitarian
societies,” according to the report. Worse still, prisoners had “no real
avenue to seek redress for violation of law or breaches of morality by
employees,” as civilian control over prison employees was absent. As a
result, the legislators urged further investigation, together with the cessation
of intimidation and discrimination behind bars. To be free from guards’
reprisals, Jackson applied for transfer to San Quentin, while a federal action



filed by Stender and Thorne, known as Clutchette v. Procunier, successfully
challenged the constitutionality of disciplinary hearings in prison.54

Flooded by a stream of prison letters, Stender immediately recognized
the literary genius of Jackson. A few years before, her colleague Beverly
Axelrod had succeeded in rehabilitating her controversial client and lover,
Eldridge Cleaver. Despite Cleaver’s highly debatable statements and hot-
blooded language, Axelrod had collected his writings in a popular book and
made him a literary star. Now Stender could do something similar with
Jackson, who was far from being a confessed rapist (like Cleaver) and could
be presented as an innocent victim of the system. Jackson’s letters
powerfully blended the longing for a leftist revolution with the hardship of
growing up in a poor Black community, the racist discrimination of the
justice system, the rage of Black inmates, and the horror of prison life.
Stender foresaw great potential and contacted an editor at Bantam Books,
Gregory Armstrong, who became enamored of the project and joined the
SBDC. After “extensive editing” that removed Jackson’s most abrasive
calls for retaliatory violence and frequent invocations of armed revolt, his
correspondence was published under the title Soledad Brother.55

The book was an instant success. It was enthusiastically reviewed, widely
translated abroad, and awarded a number of prestigious literary prizes. It
also generated a large amount of royalties, which were channeled to an
overseas corporation, specifically designed by Guild lawyer Harry
Margolis.56 Jackson attracted a great deal of curiosity, becoming a much-
sought-after interview subject. Stender was also able to garner an
introduction to the book from Jean Genet, which further elevated Jackson’s
intellectual and political standing. A playwright of global fame and a
former convict himself, Genet was a tireless supporter of the Black
Panthers, for whom he had fervently campaigned and raised funds. In
addition to offering his writing, Genet arranged for a French edition with
his publisher Gallimard and mobilized intellectuals of the caliber of Jean-
Paul Sartre, Michel Foucault, and Jacques Derrida.57 Contacted by Thorne
in Paris, acclaimed novelist James Baldwin also joined the legal crusade
and took the first steps toward creating a movie on the Soledad case.58

Ultimately, Stender’s intuition proved to be right. The book became one
of the most influential examples of prison literature worldwide, Jackson
stirred the revolutionary imagination across the globe, and the Soledad



Brothers were worshipped as heroes by both the Black liberation movement
and the radical Left.59 Even liberals with no previous contact with the prison
resistance finally had a glimpse of that incredibly problematic universe.
However, the experience of the SBDC was not entirely a bed of roses. First
of all, Jackson himself was scarcely convinced that his legal team could
persuade a jury of his innocence. To be sure, he enjoyed being supported,
sought after, and protected by a wide array of people, including militants,
journalists, lawyers, and women in love. Yet he never abandoned his belief
that only a prison escape would save him from the gas chamber. He talked
about breaking out with lawyers and other visitors who came to the prison,
repeatedly asking for material help.60

As is well known, George Jackson’s younger brother Jonathan made an
ill-fated attempt to rescue the Soledad Brothers on August 7, 1970. He
stormed the Marin County courthouse and took Superior Court judge
Harold Haley, prosecutor Gary Thomas, and three jurors hostage. Black
radical inmates James McClain, Ruchell “Cinque” Magee, and William A.
Christmas, who were in the courtroom for a trial, cooperated in the assault.
The assailants reportedly demanded the release of George Jackson and his
co-defendants. The ensuing shoot-out with police left Jonathan Jackson, the
judge, and two inmates dead, while Thomas and Magee remained
wounded.61 On the one hand, the failed plot shed more light on the Soledad
case and made Jonathan a new martyr of the Black liberation. On the other
hand, it opened the doors to a new judiciary attack on the prison movement,
further radicalized George Jackson, and deeply troubled the SBDC. In
memory of Jonathan’s gesture, a number of Black radical inmates in
California’s maximum-security institutions created the August 7th
Movement, which advocated armed rebellion and was headed by James
Carr, a member of George Jackson’s prison gang.62

While increasingly boasting his commitment to revolutionary violence,
Jackson sharply reduced his cooperation with both the defense team and the
SBDC. After a series of harsh disagreements concerning legal strategies and
use of funds—he wanted to channel his royalties and donations to the
Panthers’ guerrilla training—Stender left the defense team in February
1971.63 Thorne alone took the lead of the defense apparatus, but the effort
appeared increasingly futile. Stephen Bingham did not think so and joined
the team, filling Stender’s vacancy on the visiting list at San Quentin, where



Jackson awaited trial in solitary confinement. Bingham also helped Thorne
in drafting a civil suit, made in cooperation with the Guild, that challenged
the conditions of maximum-security detention. He was often in and out of
the prison and, according to reports, had been mesmerized by Jackson. Like
almost everyone in the SBDC, Bingham glamorized and revered him.64

In the meantime, however, Jackson was putting increasing pressure on all
his supporters to get behind his plan of smuggling in arms for a prison
insurrection and privately admitted that he had killed the prison guard as an
act of revenge.65 Writing to his book editor, he affirmed that “the fight to
live like Che prescribes living isn’t too very important anymore” and
declared, “it’s become very important to me to put up a total resistance, it’s
been too long.… We all hold this power, to give life and take it away.”66

Jackson was equally transparent with Thorne, to whom he wrote in July
1971: “Things have not gone the way I would have had them go.… This is
coming. The dragon is coming.”67 His confidence in the efforts to
demonstrate his innocence had permanently vanished. Jackson’s letters of
this period were collected in a book, Blood in My Eye, which went to press
posthumously, with limited editing. Unsurprisingly, it turned out to be a
brazen celebration of revolutionary violence, penned by a convict who had
nothing to lose.68

Bingham was the last outsider to meet with Jackson before his death, on
August 21, 1971. At the urging of the Black Panthers, he agreed to bring to
San Quentin a legal investigator and Panthers’ aide, Vanita Anderson (née
Witherspoon), who was the daughter of a communist lawyer. She wanted to
meet Jackson, was denied access, and perhaps handed a tape recorder to
Bingham. What happened next has been the object of conflicting narratives
and endless speculations. Anderson subsequently disappeared from the Bay
Area and was never fully questioned, giving vent to conjectures about her
possible role as an agent provocateur. A private firm conducted its own
inquiry on behalf of Bingham’s family but was not able to shed further
light.69 What is indisputable, nonetheless, is that Jackson came into
possession of a gun and, with a group of inmates, took control of the
adjustment center. Later, three white guards and two white inmates were
murdered as a result of what prison authorities described as a failed
jailbreak. Shot by a tower guard, Jackson lost his life in the prison yard.70



Jackson’s death was ruled “justifiable homicide” by the grand jury
investigating the case, while Bingham was charged with smuggling a gun,
concealed in a tape recorder, into the hands of Jackson, who was reportedly
able to hide it under an Afro wig, together with two clips of bullets.71

According to the government’s case, Jackson managed to carry the weapon
inside the adjustment center even though he had been skin-searched.
Sympathizers and other observers suspected that prison officials conspired
to make the weapon available to Jackson as a pretext for killing him.72 The
SBDC, indeed, denounced what they considered a blatant execution—the
culmination of years of cynical attempts to “get rid of George Jackson,” a
dangerous political leader.73

Interestingly, a few months after the massacre, the committee conceded
that nobody knew in detail what had happened on August 21, not even
whether Bingham had smuggled the gun. They just knew that Jackson had
been murdered by the system he denounced.74 In the beginning, the NLG
itself was publicly silent and avoided taking up its cudgels for its young
affiliate Bingham. Given the full-fledged radicalism of many lawyers and
legal investigators, their complicity in such a plan could not be entirely
ruled out. Bingham’s closest comrades were also quite careful: they wanted
to protect him but also avoid getting in trouble themselves. They repeated
that he was innocent and a “scapegoat” but acknowledged that they did not
know what happened.75 For all parties, it was unclear how best to manage
the situation.

Dan Siegel to this day believes that Bingham was “framed” and that the
police version was “impossible,” given the evidence that emerged during
trial. However, he admits that “it was not inconceivable that any one of a
number of us would have tried to be helpful to these Panthers who were in
prison, including Steve, who was extremely committed.” Around the same
time, Siegel himself was asked by someone if he could smuggle a weapon
into jail to the benefit of James Carr, the leader of the August 7th
Movement. “I said: ‘No thank you!’ ” he recalls. “It was probably one of
the few sensible things I have ever done in that period of time! But it’s not
that I was completely against the idea that Jimmy Carr should have a gun; I
just thought it was a crazy thing to ask me to do it and I didn’t quite trust
the person who asked me.”76 In any event, Bingham contributed to the



controversy by disappearing within hours of the bloodshed and staying
underground for thirteen years, mainly in France.

The Guild milieu nevertheless remained secretly supportive while
Bingham lived in hiding. Radical lawyers also helped him when, in July
1984, he decided to turn himself in. The backing of NLG attorneys, “who
knew how to develop a political trial and how to mobilize a community,”
admittedly influenced his decision to come back to the United States and
surrender.77 Once he resurfaced, the Friends of Stephen Bingham Defense
Committee was created, rallying some of the old sponsors, from Haywood
Burns to Noam Chomsky. Assisted by Guild attorneys Paul Harris and
Leonard Weinglass, Bingham claimed that he “might be a victim of a
careful cover-up,” that authorities obstructed a thorough investigation, and
that he went underground only because he knew that prison officials were
anxious to discredit radical lawyers, since their work “highlighted the
unbearable harshness of the prison system.”78 Always maintaining his
innocence, Bingham was cleared of all charges after his trial.79 No one,
however, ever proved how a gun ended up in Jackson’s hands.

Opening Prison Doors
All in all, the story of the Soledad Brothers defense and its tragic epilogue
illuminates the multifaceted engagement of lawyers on behalf of the prison
movement, their sincere empathy with politicized inmates, and their
willingness to take extraordinary risks by acting on a legal tightrope. If the
SBDC’s judicial results came up short, at least in the beginning, the case
nonetheless awakened public opinion and shed light on a secluded
dimension of social life. The mobilization in support of these three Black
inmates provided a template of organization that was adopted
simultaneously and afterward, for example in the campaign on behalf of
Angela Y. Davis.

A native of Birmingham, Alabama, Davis had been a graduate student of
Herbert Marcuse and a philosophy instructor at the University of California,
Los Angeles, where she had been fired by the regents because of her
communist militancy. With her lawyer John McTernan, a founding member
of the Guild, she had decided to “assume the offensive” and openly
acknowledged her political affiliation before the academic administration.80



Davis, indeed, was a Black radical and a member of the Los Angeles Che-
Lumumba Club, an all-Black section of the Communist Party USA that had
raised its voice against the “legal lynching” of the Soledad Brothers. After
attending a court hearing of the case, she began corresponding with
Jackson, became one of the most outspoken supporters of the three
defendants, and eventually co-chaired the SBDC in Southern California.
For Davis, the Soledad Brothers were “descendants of a long line of black
heroes” who “refused to pattern their lives after the authoritarian behavior
of the apologetic victim.” “No wonder they have resolved to kill this man,”
she wrote, alluding to the prison guard; they were fighting “unwaveringly in
the most dangerous arena of struggle in America.”81

To Fay Stender’s dismay, Davis and Jackson also fell in love with each
other. The letters of these two charming revolutionaries blended passion and
subversive proclaims in such an intriguing way that they became the object
of obsessive interest, especially by judicial authorities.82 Thorne, who
described Davis as “one of the warmest, kindest, most brilliant people I
have ever met in my life,” agreed to name her as a legal investigator so that
she would be authorized to enter the penitentiary and meet George
Jackson.83 In the meantime, Jackson arranged for his brother Jonathan to
become a sort of disciple of Davis and to serve as her bodyguard against
possible attacks by racists and reactionaries. This implied that Jonathan had
access to a stock of firearms that Davis had reportedly bought for self-
defense and registered under her name. Embracing some of these weapons,
Jonathan took over the Marin County courthouse in August 1970.84

A week after the incident, Davis was charged with aggravated
kidnapping, first-degree murder, and conspiracy in the attempted liberation
of the Soledad Brothers. The death penalty was likely, but she was already
on the run. Within days her name appeared on the FBI’s Ten Most Wanted
list. She remained underground for a couple of months and was eventually
arrested and jailed in Manhattan. Her case is well known, but what is worth
noting here is the way her defense substantially built on previously tried
and analyzed experiences: a defense committee was organized on her
behalf, and militant strategies of litigation were adopted to discharge her.
The tension between legal and political defense proved to be so fruitful that
Guild lawyers came to see Davis’s case as “the prototype of government 
prosecution[s] and people’s fightback.”85



Franklin Alexander, chair of the Che-Lumumba Club of Southern
California, and Fania Davis Jordan, Angela’s sister, co-coordinated the
National United Committee to Free Angela Davis (NUCFAD), which was
established in November 1970 at a mass meeting in Los Angeles. The
underlying assumption was that Davis’s freedom could not be won by
“legal maneuvering” but by “massive pressure, exerted by millions of
Americans on state and local authorities.”86 As in the Soledad case, the
committee’s energies were geared toward publicity, propaganda, and
fundraising. Under the rallying cry “Free Angela, Free All Political
Prisoners,” the committee distributed posters, buttons, bumper stickers,
leaflets, trial bulletins, local and national newsletters, press releases, and
pamphlets. It organized conferences, rallies, and concerts. The NUCFAD
also managed the publication of Davis’s incendiary writings and interviews,
which justified crime in unequal societies, denounced impending fascism,
chastised a racially biased justice system, and urged the liberation of
political prisoners.87

Once again, a wide array of celebrities joined the campaign, including
Aretha Franklin, who pledged to post Davis’s bail; Ossie Davis, who helped
with fundraising and became the chair of the Angela Davis Legal Defense
Fund; and James Baldwin, who wrote an impassioned “Open Letter to My
Sister, Miss Angela Davis,” which appeared in the New York Review of
Books.88 Five months after her arrest, local branches of the committee
numbered two hundred, and additional spontaneous groups were also
bringing their support, from the Black People in Defense of Angela Davis,
founded by Black writers, to the Committee of Black Women for the
Freedom of Angela Davis, established in Harlem. Hundreds had gathered in
the streets of New York City around the Women’s House of Detention since
the morning of her arraignment, asking for her release. People who wanted
to visit her in jail were so numerous that the NUCFAD had to parcel them
into a rigid schedule. The NUCFAD also held “mail parties” to sort the
huge flow of letters that were sent to Davis—an estimated 500,000 during
the first six months of 1971. Davis, on her part, was obviously delighted by
such an outpouring of solidarity.89

The level of support Davis enjoyed clearly exceeded any previous
experiences. Four main factors help explain it. First of all, the case for
Davis’s innocence was more plausible, at least for the general public, when



compared with the Soledad case. The young, good-looking, middle-class,
and cultured professor could easily have been completely oblivious to the
plot to free George Jackson. Mainstream media sensationalized her arrest
and trial, and this amplification eventually played into the defense’s hands.
Given the fractious political climate, even those people who were not
persuaded of her innocence were nonetheless concerned about her right to a
fair trial, so they vowed to help her.

Second, the communist parties across the globe, from France to the
German Democratic Republic, mobilized their followers and acted as
sounding boards for the campaign. Their organizing skills and structures
were formidable. When a lawyer on her defense team toured Hungary and
Bulgaria in the fall of 1971, he remained shocked by the extent of the
solidarity toward Davis. “It is literally true,” he wrote to a colleague, “that
there is not a man, woman or child in either country who doesn’t know
about and feel the closest kinship to her.” “People everywhere,” he added,
“not only identify with her but see her freedom struggle as indissolubly
linked with their own aspirations.”90 Davis’s intellectual connections across
borders, built through the CPUSA and during the years she had spent
abroad, were also unparalleled. Hungarian communist philosopher Georg
Lukács, for example, circulated a petition demanding freedom for “an
innocent human being,” victim of a “judicial murder,” and secured the
signatures of a long list of European intellectuals, including philosophers
Ernst Bloch and Jürgen Habermas, and writers Heinrich Böll and Günter
Grass. A similar letter, sent to California governor Ronald Reagan asking to
set Davis free on bail, was signed by icons of the cultural and artistic scene,
such as Michel Foucault, Louis Aragon, and even Pablo Picasso, who had
not endorsed a similar plea for the Soledad Brothers.91 Greek-French film
director Costa-Gavras and the cast of his Oscar-winning movie Z also
penned a letter to New York governor Nelson Rockefeller asking to avert
David’s extradition to California.92

Third, Davis was a woman and a feminist whose charges were largely
based on the gendered assumption that her “boundless and all-consuming
passion” had driven her to conspire to free her lover by any means. The
prosecutor, indeed, had tried to depoliticize the trial while stressing the
motive of womanly desire. Therefore, Davis could lean on the support of
the burgeoning feminist movement and, in particular, the Women’s



International Democratic Federation, which played a crucial role and
circulated another petition calling for Davis’s freedom that was signed by
600,000 supporters.

Fourth, the fact that Davis was a Black woman, who militated in the
Black liberation movement and denounced racial discrimination as well as
the values of affluent white America, turned out to be another key strength.
While she emphasized her Blackness in a moment when Blackness
epitomized the ideal of resistance—her silhouette with Afro haircut and her
colorful outfits became transnational icons—mobilizations and petitions
surfaced all across the world, from Africa to India.93 Thus, Davis rose as a
global symbol of an intersectional struggle against capitalism, imperialism,
prisoners’ repression, male chauvinism, and racism all together.

The National Lawyers Guild participated strongly in the mass defense
effort, although the solidarity lineup was quite overcrowded and,
paradoxically, Davis was seen as less an underdog than other unknown
political prisoners.94 Guild lawyers took part in the legal team who
represented Davis, including John Abt, general counsel for the CPUSA and
a longtime member of the NLG; Howard Moore Jr., who was involved with
the NAACP Legal Defense Fund and had tried many civil rights cases; and
former Guild president Doris B. Walker. They co-counseled Davis with Leo
Branton, a lawyer for the Communist Party and the Black Panthers, and one
of the first Black attorneys to own a law firm in California; and Margaret
Burnham, a young staff attorney for the NAACP Legal Defense Fund and
Davis’s friend since childhood.

To demonstrate that Black lawyers were “every bit the equal” of their
white colleagues, Davis had requested to be defended by a Black lawyer, so
Branton acted as lead counsel.95 But she had also asked Walker, an avowed
Marxist-Leninist, to enter the case. Davis insisted on having “at least one
member of the legal team who substantially shared her politics, and who
could help her translate her politics into a form which would be useful,
educational, and effective in the courtroom.”96 Davis also welcomed
Walker’s participation because she felt it was “politically important” for
women to assume visible roles on defense teams.97 Guild lawyers Sheldon
Otis, Michael Tigar, Dennis Roberts, and Allan Brotsky, together with
members of the National Conference of Black Lawyers and the ACLU,
assisted in the preparation of pretrial motions, while the NLG, the



California Federation of Teachers, and the ACLU joined as friends of the
court in a writ of habeas corpus to release her on bail (denied until February
1972).98

Following the blueprint of militant litigation, Burnham masterminded an
in-depth jury selection that lasted thirteen court days, as the specter of racial
and political prejudice loomed large.99 Branton, on his part, asked the judge
to have the entire trial televised for the sake of publicity and transparency.
Denied this motion, he demanded a larger courtroom to accommodate as
many spectators as possible, once again to make the trial a political forum
and to pressure the jury for an acquittal. The judge opposed this request,
too. Having verified the extensive public sympathy and Davis’s intentions,
the defense team also opted for an aggressive strategy that put racism on
trial. In Davis’s words, since one could not expect justice from an
inherently racist, repressive, and class-biased judicial system, “an
exclusively legalistic approach … would be fatal.”100

Such a strategy implied not only a classic politicization of the trial but
also the role of Davis as co-counsel. More specifically, Davis tried to
combine legal arguments elaborated by her attorneys with political issues
delineated by herself. Fearing a disrespectful and outspoken defendant, the
California Supreme Court denied her right to self-defense, but Davis
nonetheless remained very active in the planning of legal moves.101 She also
spoke powerfully in court, notably at her arraignment when she defined
herself as the target of “a political frame-up.”102 Finally, Branton played on
a consummate tactic. In his closing argument, he framed Davis’s behavior
in the context of centuries of racism and abuse against Black people, and
traced a historical parallel between Davis and the heroic Frederick
Douglass, who had run away from justice after being charged with
conspiracy in the antislavery raid on Harpers Ferry. According to the
defense’s argument, Douglass had been prosecuted “for having spoken so
eloquently on the right of all men to be free.” Precisely like Davis.103

In June 1972, after California abolished the death penalty and the two
surviving Soledad Brothers were discharged, an all-white jury acquitted
Davis of all charges. Even radical critics admitted that the trial had been
relatively free from racial prejudice and political bias.104 The tremendous
agitation of millions of people had clearly set a favorable political climate
that boded well for the defendant and likely influenced the jury.



Interestingly, months before the verdict, when the judge granted bail, he had
acknowledged the reception of an incredible number of letters, phone calls,
and telegrams from foreign countries, all asking to free Davis. The judge
did not admit he had yielded to public pressure, but recognized the impact
of the unprecedented mobilization.105 The legal-political campaign to free
Angela Davis was so successful that the NUCFAD was not dissolved after
the trial victory but renamed the Campaign to Free All Political Prisoners
(later the National Alliance against Racist and Political Repression). Such
organizations directed existing funds and resources to help other political
prisoners, starting with Davis’s co-defendant, Ruchell Magee.106

Magee’s case was less fortunate, though. He was the only surviving
participant of the August 7 raid and was now facing charges of kidnapping
and murder in a separate trial.107 In and out of jail since he was thirteen, and
most recently convicted of kidnapping in 1963, Magee had taught himself
to read using a legal dictionary and the Constitution. While developing
quite advanced legal skills, he had become a “jailhouse lawyer,” widely
known across California penitentiaries. He had helped many fellow inmates
in their cases and filed numerous suits exposing brutalities in prison. Given
his knowledge, he opted for self-defense. However, since he had scored a
low IQ on the tests, he was denied this right. A small defense committee
formed in San Francisco but was backed only by Guild lawyers and lacked
a broad and vociferous constituency.108

The stark contrast between Magee and Davis did not go unnoticed and
was emphasized by the media. Davis stunned everyone with her intelligence
and “imperious beauty,” while enjoying “the best-organized, most broad-
based defense effort in the recent history of radical political trials.” Magee,
“dressed in a formless gray prison jacket” and entering the courtroom
shackled, looked “sullen” and desperately alone.109 Eventually, Ramsey
Clark agreed to represent him. After a hung jury, a retrial, and a guilty plea
of kidnap, in 1975 Magee was finally given a sentence of seven years to
life. Although the case was itself problematic and many factors contributed
to the final outcome, the absence of a wide-ranging involvement of lawyers
and outside supporters arguably exerted a considerable impact.

In the meantime, the experience of the Soledad case had generated
further legal mobilization, once again animated by Fay Stender. Although
she had left Jackson’s defense team in early 1971, Stender had not given up



her commitment to prisoners. “I certainly feel that, person per person,
prisoners are better human beings than you would find in any random group
of people. They are more loving. They have more concern for each other.
They have more creative human potential,” she wrote in 1972, leaving no
doubt about her intentions.110 Stender thus retained a nucleus of lawyers,
legal workers, and activists who had cooperated with her in the previous
months. While interviewing prisoners for the Soledad case and receiving an
increasing number of letters from prisoners who requested assistance, this
group of radicals had grown convinced that a task force was needed to
operate across the California prison system. A dozen of them created the
Prison Law Project.

Together, they investigated allegations of arbitrary behaviors on the part
of prison guards and administrators, filed suits challenging illegal practices,
recruited lawyers or volunteered to undertake indigent prisoners’ cases
themselves, assisted inmates who represented themselves, negotiated with
correctional authorities to obtain better medical care or to increase visiting
rights, and made sure to inform the public, particularly law students. Their
“uninhibited manner to reach out to inmates,” as Pearlman wrote, “was
deemed as therapeutic for both lawyers and inmates” and reportedly
included sexual acts between female legal assistants and male inmates.111

While funds were running dry and forced the Prison Law Project to halt its
activities in 1973, a faction of the group, led by Patricia Roberts, formed an
even more radical Prison Law Collective, which was housed in the San
Francisco NLG office. The split between the two groups was tumultuous
and bitter, anticipating the more traumatic divisions to come in the
following years.112

The endless California prison turmoil and the Soledad Brothers case left
yet another legacy, namely the legal struggle of the San Quentin Six—the
Black and Latino prisoners who were charged with murder, assault, and
conspiracy (also with Bingham) to help George Jackson escape. The case
involved Guild lawyers, an aggressive trial strategy, and a defense
committee. However, it already reflected a shift in the political mood. The
extent of the public mobilization was not comparable with that of the cases
of the early 1970s. Although the defense obtained the endorsement of a
wide range of personalities, including Father Daniel Berrigan and
Congressman Ronald Dellums, and attracted a few hundred demonstrators



at initial support rallies, media coverage and fundraising were both scarce.
Defense committee lawyers also seemed mostly concerned about keeping
unity and solidarity among the six defendants in order to protect Bingham
from possible betrayal. They feared that some of them would accept a deal
and become prosecution witnesses.113

The case took nearly four years of legal maneuvering before coming to
trial, losing its appeal among the public and wearing down prisoners’
constituencies. Only the Guild resisted, working behind the scenes to
challenge the grand jury indictments.114 Charles Garry entered the case on
behalf of Jonny L. Spain, a Black Panther and the youngest defendant. Thus
the trial, which began in March 1975, was managed according to the
customary principles of militant litigation. The defendants agreed to fight
the case collectively and to challenge the indictments, arguing that the
grand jury represented neither a jury of peers nor a cross-section of the
community. Later on, the defense contended that a conspiracy to escape
from San Quentin had never existed. Instead, law enforcement agencies had
conspired to kill Jackson, while the six inmates had been brutally sacrificed
for the sake of the plot.

To reinforce its offensive stance, the defense also filed a lawsuit
challenging the brutal conditions of the adjustment center where the
defendants were detained. Replicating the usual scheme, experts were
invited to testify and explain the effects of solitary confinement, racial
segregation, and power dynamics within prisons. Among them, Philip G.
Zimbardo, the social psychologist at Stanford University who had just
become famous for his controversial jail experiment, was called to the
witness stand. Zimbardo argued that authoritarian and sadistic attitudes
naturally emerge among guards within any prison environment, to the
detriment of all inmates. Building on Zimbardo’s findings, lawyers
maintained that the dehumanizing conditions of maximum security had
generated the spontaneous outburst of violence on August 21, 1971,
regardless of individual acts. In other words, any prisoner could have killed
those guards.

In August 1976, the jury delivered a mixed verdict by exonerating three
defendants and convicting three others of various charges. An inmate
conspiracy had occurred, and a gun had been smuggled in, but crucial
responsibilities remained undetermined. As the whole case suggested, the



prison movement had already ceased to exist as a mass phenomenon,
making principled defense and public engagement for acquittal less
effective.115 In the meantime, however, the politics of prison rebellion had
grown more important, and the case of Attica had shaken a generation.



8    In the D Yard and Beyond

“I have never quite recovered from Attica,” admitted William Kunstler,
remembering his involvement in the most violent prison rebellion in U.S.
modern history. Kunstler’s feeling was widely shared among Guild lawyers,
who offered their characteristic legal, political, and emotional support in
this momentous case. By all accounts, the engagement at Attica was at once
seen as dreadful, because of the bloodshed; instructive, for the revelation of
the darkest side of American law enforcement; and emboldening, thanks to
the inspiration provided by the prisoners’ courage. It was indeed a life-
changing event for many radical lawyers, for the army of legal activists and
law students who volunteered, and for the NLG itself, which promptly
rallied around the rebellious inmates.1

Such a complex series of events has received a great deal of attention.
Most recently, Heather A. Thompson has provided a fine-grained historical
reconstruction that sheds light on even the most obscure and disputed
details of this story. However, the meaning and the implications of the
presence of radical lawyers and legal activists both during and after the
Attica revolt continue to warrant a closer look. How, and to what extent, did
they change the course of the events?

First of all, it is worth emphasizing that inmates’ life inside Attica
Correctional Facility had long been abysmal, in terms of food quality,
medical care, working conditions, and internal discipline. Built in the 1930s
to deal with prisoners’ revolts, the fifty-acre penal complex was an archaic,
overcrowded facility that housed more than twenty-two hundred inmates—
54.2 percent Black, 8.7 percent Puerto Rican, and only 36.6 percent white
—under the supervision of an almost all-white and poorly trained corps of
correctional officers.2 As political consciousness developed among the



inmates, protests bubbled to the surface. The formation of groups who were
affiliated with the Nation of Islam, the Black Panthers, and the Young Lords
served to further catalyze and amplify existing discontent, as did the
transfer from Auburn of a few dozen radicalized inmates. Samuel Melville,
known as the Mad Bomber, had recently relocated to Attica and helped
ignite these spirits. Highly regarded among inmates, Melville promoted
cross-racial solidarity against the system and cofounded the Attica
Liberation Faction, an informal group that came into being in May 1971
and submitted a manifesto with a list of demands soon after. In July,
Melville also started writing and distributing an underground newsletter
significantly titled the Iced Pig.3

Being a reformer who sincerely believed in the possibility of humanizing
prisons, the recently appointed New York commissioner of corrections,
Russell G. Oswald, had tried to address inmates’ grievances. However, the
long-awaited changes in prison conditions were hard to obtain, and inmates
were impatient. Above all, inmates were distrustful of any government
promise, especially after they heard rumors of the broken pledges at the
Tombs and Auburn.4 Reacting to the news that Jackson had been killed on
August 21 at San Quentin, seven hundred prisoners participated in a day of
mourning on August 22 by wearing armbands, sitting down in silence, and
refusing meals. A stream of incidents and scuffles between inmates and
guards took place in the following days, touching off the explosion of
September 9, when a group of prisoners attacked a group of guards and
unexpectedly succeeded in gaining control of D Yard—one of the central
lawns of the facility. In the process, they injured some correctional officers
and left one of them, William E. Quinn, mortally wounded.

By the afternoon of the same day, 1,281 prisoners—two-thirds of them
Black—secured control of a large section of the prison. Wearing baseball
helmets and brandishing bats, pipes, shovels, and other improvised
weapons, they held fifty hostages, both correctional officers and civilian
employees. Some of them would later be released due to injuries. The
prisoners’ first hours of freedom were predictably anarchic and violent,
giving rise to abuses, rapes, and vandalism. Yet under the leadership of
Black Muslims and thanks to a few respected inmates, such as Richard X.
Clark and Elliot James “L. D.” Barkley, order was partially restored. A
committee was formed, food distribution was organized, a security force



was established, hostages were given protection, and a pseudo-democratic
system of deliberation was implemented. For four days, rebellious inmates
assembled in D Yard, sleeping under the stars in a makeshift camp.5

In a rousing address, the bespectacled Barkley, now the informal
spokesperson of the prisoners, shouted, “We are men! We are not beasts and
do not intend to be beaten or driven.” He warned that what happened at
Attica was but “the sound before the fury” of the oppressed, who had just
begun to cast light on the “ruthless brutalization and disregard for the lives
of the prisoners.” After making clear that they would “not compromise on
any terms except those that [were] agreeable to [them],” Barkley called on
“the conscientious citizens of America” to assist them and set forth a few
urgent demands. These included “complete amnesty, meaning freedom from
any physical, mental and legal reprisals”; “speedy and safe transportation
… to a non-imperialist country”; and intervention by the federal
government to place them under its jurisdiction. Finally, the prisoners
requested the intervention of a group of sympathetic observers who were
meant to witness the negotiation with the state for the release of the
hostages in exchange for concessions—a negotiation they wanted to
conduct under the eyes of the press.6

More than thirty people gathered at the prison’s gate by the end of the
second day (September 10), including most of the observers called on by
the inmates, individuals recruited by the government, and those who
spontaneously offered their services. The heterogeneous team consisted of,
among others, New York State Democratic assemblymen Arthur O. Eve and
Herman Badillo, Democratic senator Robert Garcia, Republican senator
John R. Dunne, Rockefeller’s urban affairs adviser Reverend Wyatt Tee
Walker, publisher of the Harlem daily Amsterdam News Clarence B. Jones,
former prisoner and Muslim leader Jaybarr Kenyatta, professor and civil
rights lawyer Herman Schwartz, and New York Times political columnist
Tom Wicker. Guild lawyers William Kunstler and Lewis Steel were also
part of the group: Kunstler had been explicitly requested by the prisoners,
while Steel joined the very first day of the revolt at the urge of the NLG,
who believed it was key to have at least a Guild official on the scene.7

Commissioner Oswald bore responsibility for leading the negotiations,
but he appeared constrained and rigid, despite his initial openness. Superior
and inferior chains of command in the administration, not to speak of law



enforcement, were eager to avoid concessions and retake the prison as soon
as possible. The inmates drafted fifteen proposals, which Oswald could not
entirely satisfy, hence tensions immediately grew. While the two radical
lawyers pushed for a full (or at least partial) amnesty, Schwartz tried to play
the card of legal appeasement and obtained a federal injunction, signed by a
judge, against reprisals. The rebellious crowd rejected it and literally tore it
up, on the (mistaken) grounds that it had no seal and could be appealed. In
the following hours, Oswald decided to avoid further direct interactions
with the rioters, and the ball passed to the observers, who entered the yard
—for the first time all together—on the night of September 10. For thirty
hours, they worked to achieve a settlement. Without a clear mandate—
neither simple witnesses nor full negotiators—they found themselves in an
ambiguous position.8

Kunstler, on the other hand, had a crystal-clear idea of his role. He
militated on one side and was there to advocate that side’s position. He later
explained, “I felt that these men, society’s outcasts, were my people, my
constituents.… I wanted to demonstrate that I was with them completely
and that I recognized the significance of this moment. I wanted them to
know I was not just another lawyer with a briefcase saying, ‘I’ll do the best
I can.’ I wanted them to know that I was willing to go to the wire for
them.”9 As he stood up in the yard, he shouted into the microphone,
“Palante! All power to the people!” and inmates applauded and cheered.
The disheveled lawyer reassured the insurgents, confirming that they had
bargaining power and they could “reach ears.” Prisoners, he said, had to lay
down what they wanted, not what outsiders wanted. Casting a spell on the
audience, he also stated that many of the observers loved inmates and
despised the “shitty decrepit system.” And specified: “We are your brothers
… we hope.” At that point, one of the prisoners took the microphone and
asked him, “Brother Bill, will you be our lawyer? Will you represent the
brothers as only you can?” After a theatrical pause, Kunstler returned to the
microphone and accepted. Enthusiasm hit the roof.10

Later, another inmate moved forward and, making implicit reference to
the battle in the Chicago courtroom and the contempt charges, demanded,
“Brother Kunstler! What did they do with you in court?” Kunstler, as
observer Tom Wicker recalled, rose like someone surrendering to a lover
and threw his arms around the inmate. “There was pain and rapture in



Kunstler’s face, in his voice, as he cried out, ‘The same thing they did with
you, Brother!’ The two men embraced, and once again there were cheers.”
When asked what he thought about the injunction that his colleague
Schwartz had obtained, Kunstler replied that it was “not worth the paper it’s
written on.” Amnesty still looked like a negotiable issue, and Kunstler,
together with Steel, immediately recognized that judicial pardon was
becoming the sine qua non for the resolution of the crisis.11

As one of the leaders of the revolt later revealed, inmates “wanted
Kunstler for his legal mind. [They] felt that an involved lawyer like him
would be the last person to allow a whitewash.” They believed that “if he
saw the conditions himself, he would definitely commit himself.”12 On his
part, Kunstler was admittedly impatient to take part in a high-profile case
that was both politically decisive and under the spotlight.13 As a matter of
fact, while accepting to serve as “inmates’ attorney,” Kunstler also took
charge of collecting grievances; managed to let into the yard Thomas Soto,
a Puerto Rican militant who had been denied entrance because he was
considered a dangerous firebrand; and urged Bobby Seale to come to the
prison, as requested by the inmates. As Thompson rightly put it, “Every
observer could see that Kunstler was going to be an entirely new force with
whom the state would have to reckon. He was assertive, unapologetic, and
damned certain of himself.”14 Contrary to some of the other observers, such
as the divisive Kenyatta, Kunstler was widely respected across racial lines
and possessed much needed legal experience.

At that point, Kunstler suggested that inmates submit a second draft of
demands to the government. Therefore, an executive committee of six,
which also included Kunstler, took care of preparing the document.
Commissioner Oswald surveyed the thirty-three demands included in the
draft and accepted twenty-eight of them. Although some of these points
were deliberately vague or contingent on legislative actions, most of them
portended major advances in prison reform. No authority, however, was
open to the hypothesis of an amnesty for penal crimes involving physical
injury; the only acceptable concession was amnesty for civil charges.
Fearing a violent finale, the observers almost unanimously urged the
inmates to approve the settlement. Kunstler himself insisted that they give
full consideration to the twenty-eight points, though inmates alone had to
make their own decision. “I’m speaking to you now as a lawyer,” he



reportedly said, “and that may destroy my credibility with you, but as a
lawyer I can tell you this is the best we can do for you at this time.” And he
added, “We don’t want people to die. You can turn it down, though. You
have an absolute right to do that, but I wouldn’t be fair to you if I didn’t tell
you what the consequences might be.… I recommend that you accept it.”15

With a heavy heart, Kunstler also confirmed that the injured officer
Quinn had died and murder prosecutions were possible, potentially hitting
any participant in the insurrection. Implicitly, the amnesty became even
more vital. Seale’s appearance in the yard hardly helped to reach a
settlement. The Black Panther leader delivered a brief speech refusing to
endorse the twenty-eight-point compromise and asking for more time to
discuss the matter with the Panthers’ leadership. He came back to Attica the
day after, was denied entry into the prison, and eventually read a
communiqué that rejected any compromise solution.16 In the meantime,
however, the barricaded inmates had already concluded that the proposal
was unacceptable and refused to properly discuss it. The leadership had
ripped the document up, amid roars of approval.

While a brutal retaking of the prison was already in the air, Kunstler
explored at least two options that might hold off the worst. First, with other
observers, he called on Governor Rockefeller to come to Attica to meet
with the inmates and assure them he would not seek judicial revenge.
Rockefeller, who was firm in his intransigence and also nurtured
presidential ambitions as a law-and-order candidate, staunchly refused to
open a dialogue with violent captives.17 Second, Kunstler made some moves
to allow prisoners to be rescued by a “non-imperialist country,” such as
Algeria or North Vietnam, as they had initially requested. Forlorn as it was,
this hypothesis was still mentioned in Kunstler’s last speech on September
12, when observers entered the yard for the last time. In a highly nervous
and gloomy atmosphere, Kunstler said that there were “four third-world and
African country people across the street from [the] prison prepared to
provide asylum for everyone that want[ed] to leave this country.” He later
testified that he had spoken with members of the BPP who claimed they
carried offers of asylums, but he admitted that “there was no one waiting
across the street and the Panthers’ proposals were limited to providing
asylum only after inmates had completed their sentences.”18



The observers’ mediation ended bitterly. Some have accused Kunstler of
raising false hopes among prisoners and encouraging their intransigence—
for example, by maintaining that amnesty was negotiable or that transfer
abroad was a viable option. Kunstler has also been charged with
jeopardizing the unity of the observers’ team with his unbending defense of
the inmates’ will and of generating a conflict of interest by assuming the
task of inmates’ attorney instead of remaining a neutral witness. According
to critics, he also mistakenly gave confidence to the “democracy” of
prisoners in the yard, who were, on the contrary, prey to radical leaders and
hardly unanimous. Kunstler’s “ego trip” and unconcealed desire to please
rebellious inmates, the reasoning goes, did nothing but complicate the
task.19

All these criticisms contain a grain of truth. Kunstler undeniably raised
expectations and helped to prolong a deadlocked negotiation. However,
other factors were decisive in leading toward the tragic end. Authorities’
and inmates’ uncompromising stances and reciprocal distrust contributed
more than anything else to the failure of a settlement. Suffice it to read the
memories of Richard X. Clark, a Black Muslim minister and a leader of the
revolt, to realize how radical inmates distrusted white men’s promises,
doubted the negotiating power of the observers, and felt that they had
nothing to lose if they went on a rampage.20 The death of officer Quinn also
hardened mutual incomprehension and pushed the two parties to a dead
end.

Kunstler, on his part, given his revolutionary credentials and the
confidence he inspired among inmates, was not necessarily an obstacle on
the way to a settlement. By contrast, a truly competent yet politically
moderate lawyer such as Schwartz was jeered when he told prisoners that
their demand to be flown out of the country was unrealistic. Schwartz
himself admitted that inmates were in no mood to hear him saying that their
requests were impractical, so he left the yard on the second day.21 Moreover,
Kunstler insisted that the twenty-eight points were, at that stage, the best
possible outcome and sincerely hoped that Bobby Seale could endorse
them. As it has been recognized by fellow observers, he put “all his prestige
on the line at the one moment when it really mattered.”22 Kunstler also
believed, as many others did, that Rockefeller was interested in reaching an
agreement. Ultimately, Kunstler’s somehow groundless and daring



statements have to be seen not so much as forms of narcissism or unethical
behavior but as quintessential expressions of militant lawyering. Contrary
to other observers in the yard, he totally refused to impose a legal strategy,
strove to support militants even at the psychological level, and identified
with the inmates’ struggle. Of course, such an attitude entailed high risks
and was politically debatable, but it would be inaccurate to blame it for the
failure of negotiations.23

By the evening of September 12, Oswald decided that the dialogue had to
end, and access to D Yard would need to be barred. He felt that he had
given everything but received nothing, so the revolt had to be quelled.
Rockefeller authorized the New York State Police to lead an armed assault
on the prison, backed by the National Guard and correctional officers.
Persuaded that the takeover was planned for the day after, eight observers
decided to stay overnight in the administrative building of the prison,
hoping to exert a moderating influence on the law enforcers and to be ready
to assist. Oswald sent another ultimatum the morning after, September 13,
but the inmates rejected it. They began arming themselves and moved eight
of the hostages to a visible catwalk, surrounding them with men handling
rudimentary knives. Although the majority of prisoners did not expect an
attack with firearms, they were now ready, as they pledged, “to die like
men.”24

As the official report of the New York State Special Commission on
Attica made clear, the assault “was not carefully planned to minimize the
loss of life”; “no safeguards were established to protect against excessive
use of force by those who were authorized to fire”; “no adequate
arrangements were made for medical care” of the casualties, which should
have been anticipated; and “no responsible system was established to
prevent vengeful reprisals against inmates after the retaking.” At 9:46 a.m.,
an orange helicopter dropped a cloud of tear gas on the yard. A few seconds
later, troopers opened fire on the inmates, killing twenty-nine prisoners and
ten hostages, and wounding approximately eighty people in less than fifteen
minutes.25 “With the exception of Indian massacres in the late 19th
century,” asserted the report, “the State Police assault which ended the four-
day prison uprising was the bloodiest one-day encounter between
Americans since the Civil War.”26



Predictably, troopers and correctional officers unloaded their rage and let
off their frustration about the long breakdown of order. Racial and political
hatred did the rest. With no clear strategy for rescuing the hostages, no signs
of identification, and no ammunition accountability, police forces killed in
cold blood and exerted hideous abuses and tortures on prisoners—even on
those who surrendered, and particularly on the leaders of the insurrection.
Medical neglect—to some extent intentional—worsened the already
dramatic situation. The official spokesperson for the Correctional Services
Department immediately stated that prisoners had murdered all hostages
and that several of them had been found with their throats slashed. This was
a blatant lie to cover a disastrous law enforcement operation. In fact, all
victims died from bullet or buckshot wounds, as autopsies soon revealed.
Moreover, many of them were shot in the back, suggesting that they were
running away without posing any imminent danger. Prisoners, it must be
recalled, did not possess any firearms.27

Attica: After the Fury
“The very day of the Attica takeover,” remembers Emily Goodman, “I
happened to be at the Guild office when Kunstler’s call came, saying that
the place was going to blow up and that lawyers, and probably doctors,
were needed. I was one of the lawyers who went there immediately.” A
group of lawyers thus drove to the airport, flew to Buffalo in the afternoon
of September 13, prepared the papers to obtain access to the prison through
a federal order, and got a judge to sign it. On the spot there was already a
small contingent of attorneys and legal workers from Chicago, Boston,
Philadelphia, and New York, who had rushed to Attica’s gates on
September 11. Now there were about fifteen of them, accompanied by
medical personnel.

“But, when we got there by car,” explains Goodman, “we realized that
our court order was not worth anything. We found armed police and
military. A person checked our papers. I said: ‘I have a court order.’ He
said: ‘I got a bayonet.’ That was a startling moment, not only for me but
also for other people. We went to law school, we believed in lawyers, court
orders, judges: that gave us some power. But that was one quick lesson



about how little all that meant.… Justice was very elusive, and it didn’t
matter that we were lawyers.”28

Denied access to the prison by the warden, the lawyers spent the night
outside the gate, as they wanted to get into the penitentiary as soon as
possible. They were still there the morning after, when medical analysts
said that all the prisoners had been shot by government agents and not by
inmates. Rage escalated, but the Correctional Services Department still
denied access, allegedly for security reasons. On September 17, only
lawyers, without medical personnel, were allowed to step into the prison.
The Guild immediately sent five persons to interview inmates and preserve
evidence, which ran the risk of being contaminated.29 In the meantime, the
Guild sponsored the first class action on behalf of the Attica prisoners to
compel the State of New York to institute criminal prosecutions against
Rockefeller, Oswald, Attica warden Vincent R. Mancusi, and other state
police and correction officers for committing, conspiring to commit, or
aiding and abetting in the commission of crimes against inmates and guards
at Attica, including murder, manslaughter, and assault.30

To be sure, Guild lawyers were not alone at the prison. The Legal Aid
Society, the ACLU, and the Council of New York Law Associates were also
present, feeling the urge to provide their support.31 A hundred alleged prison
leaders had been placed in solitary confinement and denounced it as a
violation of their civil rights, while other prisoners wanted to sue the state
for damages. Since the very beginning, however, Guild lawyers
differentiated themselves by regarding inmates as “political prisoners” and
sought to capture their political claims and channel them into a common
strategy—something that other, more neutral legal organizations
disregarded.32 Guild lawyers also promised absolute identification with
defendants’ plight. As a dense correspondence confirms, many of the
inmates, who lamented persisting intimidation, dehumanization, and
victimization, specifically requested the exclusive “commitment” of Guild
lawyers for “a total defense.”33

Despite divergent approaches, a loose coalition of these legal groups,
plus the NAACP Legal Defense Fund, the Harlem Lawyers Association, the
National Conference of Black Lawyers (NCBL), and the Center for
Constitutional Rights, was rapidly set up under the name Attica Defense
Committee (ADC). In January 1972, the ADC was formalized with the



institution of a “non-profit charitable trust,” whose scope was raising funds
and providing legal talents for the defense of inmates in cases arising out of
incidents related to prison conditions. The ADC also committed to work on
affirmative legal actions for the rights of detainees and to disseminate
information on prisons. “To forestall feelings of isolation and
hopelessness,” the ADC pledged to foster links between the movements
inside and outside prisons, thus creating a broader base of support for
inmates. Legal workers, ex-prisoners, concerned citizens, and students
joined the group in addition to lawyers. Haywood Burns, a former counsel
to Martin Luther King and a cofounder of the NCBL, was named president,
while Guild lawyers David Scribner and Barbara Handschu served as vice
presidents. Three young Guild lawyers began staffing an office in Buffalo,
initially funded by the Legal Aid Society and the ACLU.34

As mentioned, surviving prisoners were the objects of brutality and
humiliating retaliation in the days after the takeover. They were stripped
naked, beaten with clubs, threatened, kept in solitary lockup, and denied
elementary rights. Guards also confiscated or destroyed most of their
personal property. In response, Guild lawyers filed several suits to
denounce these punitive treatments. In conjunction with other groups, the
Guild also filed motions challenging the special Attica grand jury, which
was seated in Warsaw, New York, to investigate the events. They
unsuccessfully contested both its venue—Wyoming County, a
predominantly white and conservative area where the prison was a major
employer—and its composition, which was unsurprisingly all white. A
speakers bureau was also created to inform the public about the
development of the case, its main goal being to present the inmates’ view of
the rebellion and counteract the false reports that abounded from both
official sources and the press. It is worth noting that radical lawyers were
among the very few who denounced the campaign of systematic
disinformation that, years later, would emerge. As a matter of fact, in the
immediate aftermath of the takeover, the governor’s office, prison
administrators, and police authorities tried to remove or contaminate
evidence; spread false rumors, such as the unfounded claim that inmates
had castrated an observer; and cultivated a common version of the events to
cover up their misconduct.35



Guild lawyers were particularly active in this campaign to shape a
counternarrative, and Kunstler figured prominently among them.36 Speaking
at the State University of New York at Buffalo the day after the takeover,
the “inmates’ lawyer” defined Rockefeller as a “murderer” and called for
his resignation. The “real murderers,” he accused, “wore uniforms” and
“had state-issued weapons and ammunition.” Hosted by the David Frost
Show that same night, Lewis Steel also railed against Rockefeller, whose
“class prerogatives,” according to the lawyer, were so entrenched that he
had been ready to sacrifice white guards for the sake of order.37 A few days
later, invited to participate in a “counterdedication” for a new law school
building at Georgetown University, Kunstler spoke from a truck and
eulogized the rebellious prisoners of Attica: “the heroes who died there,”
“the finest men I have ever known.” Echoing a standard argument of those
years, Kunstler admitted that in the course of the negotiations in the yard he
realized that “there are many more decent persons in prison than on the
outside.”38

Such a celebration of the revolt and its protagonists was indeed very
common within the Guild milieu. Some Chicago lawyers, for example,
acknowledged that the insurrection had shown both “the heights that a
revolutionary society can reach,” given the inmates’ heroism and spirit of
loyalty, and “the darkest side of Amerikan [sic] fascism and genocide,” as
“thousands of rampaging state troopers” attempted to destroy “the most
noble of all struggles against Amerika.”39 Similarly, Guild lawyer Dan
Pochoda, who had been at Attica since September 13, reported how he was
inspired by inmates’ courage, perception, political understanding, solidarity,
and will to resist. He was taught “that a person must resist the forces of
oppression, of racism and exploitation in every context, that a person must
constantly fight the humiliations and indignities or die.” An act of
resistance at the highest level, Attica had shown that “an effective, multi-
racial organization under third-world leadership” was able to take control
“in the most controlled of institutions” and to expose worldwide that
“Amerika’s rulers” were liars and murderers.40

Since many inmates indicated that they wished to communicate only with
Guild attorneys, with whom they could “exchange views and speak freely,”
the NLG strove to maintain a daily presence around the prison for several
months. However, in May 1972, fifty-five leaders of the rebellion, who had



worked together on their defense with the help of the Guild, were
transferred to six different prisons. This was hardly surprising, as
correctional authorities were afraid of their collective power and wanted to
break their link with alleged outsider agitators. The Guild tried to stay the
transfers, but it proved to be impossible.41

Reportedly “swamped with hundreds of inmate letters containing a
myriad of requests,” from complex legal issues to demands for books, the
Guild increasingly realized that one of the main prisoner concerns—at
Attica but also elsewhere—was the need to share problems and to
correspond with someone who was possibly sympathetic. Hence, not only
did the NLG constantly look for volunteers who could answer this torrent of
mail, but it also began publishing a monthly newsletter called Midnight
Special, whose first issue was printed in November 1971. Through this
paper, inmates could communicate with one another, express their
grievances, cut their sense of isolation, get basic legal and medical
information, and develop their politics.42

Russell T. Neufeld, a young Guild lawyer who had been close to the
Weatherman and had jail experience of his own, served as first managing
editor, giving the paper a radical edge. A collective of eight people—a mix
of leftist activists, legal workers, and former convicts—compiled the
newsletter from the basement of the New York City Guild office. Published
under the Guild logo so that it could be accepted as “legal mail” inside
penitentiaries, the paper was sent to prisoners throughout the state of New
York. Although many deliveries were confiscated, Midnight Special
gradually acquired a total circulation of forty-five hundred, without
considering hand-to-hand dissemination. Given the scarcity of inmate
publications allowed within correctional facilities, its impact was
significant, and the number of prisoner contributions constantly increased.
The pages of the newsletter were filled with inmate letters, poems, and
artworks that related to concomitant struggles, expressed similar
complaints, and adopted strikingly homogeneous rhetoric. Interestingly, in
order to respect prisoners’ voices, the editors refrained from proofreading
and polishing the texts, which were indeed printed in their original form.43

In the meantime, in December 1972, after thirteen months of hearings,
the special Attica grand jury handed down its initial thirty-seven
indictments—it was just a first batch, and the jury remained in session.



Sixty Attica Brothers were charged with crimes ranging from murder to
possession of a prison key. Only prisoners were indicted. The ADC
immediately accelerated the recruitment of lawyers, so that any defendant
could have a trusted attorney instead of a court-appointed counsel, and
demanded that the state officials responsible for the conditions that led to
the revolt and for the “mass murder” be brought to justice. The committee
also urged sympathizers to “pack the courthouse” in order to demonstrate
their solidarity with the Attica Brothers and to show the authorities they
were being watched.44

A few days later, when the arraignments took place in Warsaw, inmates
declined to enter pleas and, to dramatize repression, refused to walk into the
courtroom, often forcing prison guards to drag them. The defendants turned
to their supporters in the audience and rhetorically asked them if they—the
people—indicted them. The answer was a loud no.45 Richard Bilello, a
white jailhouse lawyer and a member of the NLG, protested that he had
been kept in chains for the previous eight hours, was not permitted to shave
or shower, was not allowed to use the restroom, and could not call his
lawyer. Theatrically, he opened his shirt to show five scars on his abdomen
that he got when prison guards put cigars on him after Attica was retaken.
While the sympathetic audience cheered, the judge removed him from the
courtroom. Right after, Franck Smith, aka Big Black, called the indictment
“toilet paper” and sent “greetings of love and power” to the spectators.46

Serious problems, however, soon surfaced. Defendants were numerous,
and the ambitious pledge to “get every brother a lawyer” had to be honored,
together with the commitment to preserve “a unified resistance against the
prosecution.” A large number of experienced attorneys were promptly
needed—not just the activists and legal workers who represented the
majority of the volunteers. And yet, despite their generic proclamations of
solidarity, many lawyers had no intention of getting embroiled in
complicated cases that were to be tried in a remote place over a period of up
to eight months. The ADC could make no commitments about covering
expenses, let alone fees.47

A legal coordinator was needed, and Donald A. Jelinek was recruited. A
prison attorney who lived in a Berkeley commune, Jelinek had given up a
Wall Street job to work with the civil rights movement in the South. He had
later assisted the Native Americans who had seized Alcatraz prison and



worked alongside Fay Stender. In March 1973, he agreed to fly to upstate
New York “to mold a disparate defense effort into one well-oiled legal and
political machine.”48 Meanwhile, the legal defense of the Attica Brothers
became a Guild national project and a summer project for 1973. Beginning
in mid-June, lawyers, legal workers, and law students gathered in a two-
hundred-year-old farmhouse in Victory, New York, to work together on the
defense effort. Victory was near Auburn prison, where most of the Attica
defendants had been sent. The group was aware of facing “one of the most
massive political prosecutions in [the] country’s history.” However,
disorganization, divergent political outlooks, lack of resources, sexism, and
elitism seemed to put a spoke in the Guild’s wheel. Indeed, Jelinek had a
hard time dealing with the younger volunteers, which he portrayed as
“callow sloganeering young crusaders.” According to him, they had
alienated community organizers, refused to be directed by seasoned
lawyers, and advocated a “suicidal” politicization of trials.49

The old-time contrast between radicals and moderate leftists risked
compromising everything. But that strange communal house did not
collapse, and by the fall, attorneys from all over the country were rushing to
the Brothers’ aid, ready to file pretrial motions and to investigate state
claims. On September 7, 1973, the second batch of forty-two felony
indictments, totaling 1,289 counts, was handed down against sixty-three
prisoners. The key indictments regarded the killing of officer Quinn and
implicated two Native Americans who were represented by William
Kunstler and Ramsey Clark.50 On September 21, the ADC morphed into the
Attica Brothers Legal Defense (ABLD), which explicitly combined legal
and political goals. Based in New York City, the ABLD built branches in
Victory, Buffalo, Syracuse, and Rochester, New York, as well as in Detroit,
Chicago, and Berkeley. Its fifty-to sixty-person staff included eighteen
defense attorneys and at least twenty-eight investigators. Funds finally
began pouring in, mostly through community groups such as FIGHT
(Freedom, Integration, God, Honor, Today) and BUILD, and through
lawyers’ networks, such as the Association of the Bar of the City of New
York.51

Since the task seemed colossal—the legal defense planned to contact
over four thousand witnesses, volumes of physical evidence had to be
sorted and filed, and a massive jury selection needed to be prepared—



during the summer of 1974 the Guild sent another twenty law students to
New York and Buffalo to assist the ABLD, and also to contribute in the
community network and fundraising.52 The legal-organizational machine
was now working well, particularly because the ABLD was able to recruit
Haywood Burns to go to Buffalo and coordinate the team when Jelinek
stepped down. Young leftist lawyer Elizabeth Fink and Big Black were sent
along to back him up. “The three were a successful triangle,” remembers
Martin Stolar, who managed the New York office.53 Fresh out of law school,
Fink was deeply outraged after watching the revolt and the takeover on
television. Later, when the indictments were handed down, she felt the urge
to do something: “I decided that I needed to find out what it was like to be a
lawyer,” she recalled. In July 1974, she entered the ABLD and, for twenty-
six years, she represented one of the pillars of the legal mobilization.54

The ABLD succeeded both in forcing the state to disclose any evidence it
planned to use and in moving the trial venue from the secrecy of the Attica
prison to Buffalo. Following the radical lawyers’ playbook, the ABLD
organized the Fair Jury Project, which worked earnestly to gather data on
the jury pools and their probable opinions. Beth Bonora, a young Guild
lawyer, was in charge of this mission, welcoming on board statisticians,
social scientists, and a team of investigators that included Jay Schulman and
David Kairys. The Fair Jury Project successfully contested the Buffalo jury
pool, which was known to be overwhelmingly composed of aged white
men. Through a survey of random people in the area, the project
documented racial disparity and underrepresentation of women, which was
due to the fact that women typically asked for exemption or excuse, so their
husbands were selected ex ante.55

After a $4 million state investigation that involved twenty specially
appointed attorneys general and required three years of work, the trials
began in September 1974. The hardest challenge for the ABLD was to
fashion and keep together a common political strategy for the Brothers—a
strategy that combined militant goals and effective judicial outcomes
without loosening the solidarity pact among defendants. However, two
dominant legal philosophies emerged within the ABLD. Moderates
intended to discharge inmates by demonstrating their innocence on
legalistic grounds, whereas radicals were eager to mount an aggressive
political campaign to put the state on trial and justify inmates’ violation of



the law as a response to the barbarous conditions of imprisonment. Radicals
were also identifying with the defendants, building strong human bonds and
even romantic liaisons.56

But the Attica Brothers’ attitudes were not monolithic either. Some of
them preferred to be simply discharged, postponing or avoiding political
contention, while others were ready to risk their judicial position to
denounce state brutality. The same held true with respect to the agency in
the defense: some prisoners opted for entrusting their lawyers with all
responsibilities, while others, usually the most politicized, claimed a more
active role and typically demanded to act as co-counsel. Others again
directly contested the “white leadership” in the legal field and invoked self-
defense.57

As always, the enhanced commitment of lawyers brought together
discussions and divisions. Therefore, trial strategies varied quite a bit, and
so did their outcomes. The aforementioned Richard Bilello surprisingly
refused radical lawyers’ help and pleaded guilty in the very first Attica case
that went to court. On the contrary, in the prosecution for the death of
officer Quinn, for which Native American prisoners John Hill and Charles
Joe Pernasalice were indicted, two lines of defense emerged. William
Kunstler and his girlfriend Margaret Ratner defended Hill with an openly
militant strategy, while Ramsey Clark, Herman Schwartz, and others
represented Pernasalice with a more traditional and by-the-book approach.

Kunstler sought to politicize the case as much as possible, so he
participated in street demonstrations, insisted on denouncing state violence,
decried the neglect of prisoners, and vehemently challenged the jury
selection on the basis of the data collected by the ABLD. He also attempted
to expose the racial prejudices that allegedly motivated the prosecution.
Therefore, he referred to Hill by his Indian name, Dacajeweih; wore Indian
ornaments in the courtroom; and beat an Indian drum outside the courtroom
for the press. At the same time, Hill showed up with a ribbon in his long
hair and was escorted by a claque of tribesmen, including Mad Bear, a
spiritual leader who sported conspicuous traditional garments. Kunstler
concluded with a poignant seven-hour summation that needed an additional
day to be completed.

However, the judge systematically denied defense motions and barred
any evidence that was not strictly related to the murder. Although only



faltering evidence linked the two inmates to the actual beating that left
Quinn dead, the jury found Hill guilty of murder. He was sentenced to
twenty years to life. By contrast, Pernasalice was sentenced to second-
degree attempted assault and received an indeterminate sentence of up to
three years. As Kunstler’s biographer, David Langum, noticed, the temper
of America in 1975 was far more conservative than it had been during the
Chicago Eight trial, and the case of Attica failed to catalyze the same level
of sympathy and mobilization, even on the Left. Once again, militant
litigation was contingent on environmental conditions. The judge and the
jury, who were visibly unreceptive to Kunstler’s showy style, were indeed
more sensitive to what public opinion demanded—namely, someone to
blame for the officer’s death.58

Clearly different was the following trial for the murder of inmate Barry
Schwartz, whose dead body was found in a deserted area of the prison
along with the remains of two other prisoners. Bernard Stroble, aka Shango
—a Black inmate with a turbulent and violent past—was charged with first-
degree murder and kidnapping of his fellow inmates during the insurrection.
Shango, who always denied all charges, had the chance of being
represented by Ernest Goodman and Haywood Burns, who not only
volunteered to defend him but also accepted him as a co-counsel. In
Goodman’s words, “a process of mutual education” developed, and Shango,
who proved to be articulate and profound, earned “enormous respect.”

As Goodman explained, the defense team resolved to strike a balance
between legal and political goals. They sought “to develop a strong,
forward-looking, consistent logical attack,” making every effort “to show
the jurors they were ‘humane and concerned’ ” and to demonstrate they
were “personally, intimately, and fully committed” to the vindication of
both a person and a cause they believed in. The defense purposely avoided
picket lines outside the courtroom and other overtly contentious tactics.
Unexpectedly, the judge granted a motion that challenged the entire jury
pool, for it was white, male, and middle class, and had close relationships
with law enforcement. The Fair Jury Project once again scored a crucial
point. The defense also succeeded in discrediting the prosecution’s
witnesses, revealing that they had been coached and manipulated. In his
closing remarks, Burns deplored the treatment of Shango and defined it as
“part and parcel of the 400-year victimization of Black people after being



kidnapped from Africa.” While the kidnapping charges were reduced to
unlawful imprisonment, the jury acquitted the defendant of the murder
charge. Pandemonium broke out in the courtroom. It was a victory of
“moderate” radicalism and a success for the whole ABLD. Goodman
wept.59

In fact, the wind had already shifted a few months before, when one of
the special prosecutors of the case decided to blow the whistle. It was April
8, 1975, when Malcolm N. Bell, a chief assistant prosecutor in the Attica
case, spoke to the New York Times to tell the world that the prosecutors who
investigated the revolt had systematically prevented any legal action against
the law enforcement officers who ended the siege, despite a large volume of
evidence against them. “I couldn’t call witnesses, I couldn’t ask questions, I
couldn’t pursue leads,” he protested, suggesting that authorities had pushed
for a cover-up. As a matter of fact, Bell had resigned from the team, written
a letter to the state attorney general outlining his complaints, and sent a
report to the newly elected New York Governor, Hugh L. Carey, alleging
that he had been thwarted from the top.60

Similar complaints of “fabrication and selective prosecution” were
neither unrealistic nor isolated. Before anyone else, the ADC had
denounced them, then lawyers had spelled them out in court, and later two
state commissions—in particular the one headed by the dean of the NYU
School of Law, Robert B. McKay—had reiterated them. Even state
legislators had questioned why only inmates had been indicted, whereas
state troopers and guards had been left out of any prosecution. And yet no
legal action had been taken, and the fact that in August 1974 President
Gerald Ford had nominated Rockefeller vice president hardly helped. Now,
however, it was no longer possible to overlook the facts. By December
1976, Governor Carey halted all prosecutions, issued a pardon for some
Attica inmates, and commuted the sentence for John Hill, who would be
eligible for parole shortly after.

A bittersweet feeling pervaded Guild lawyers and activists. It was a
victory, if only an elusive, deferred, and painful one. Former prisoners and
their families, as well as hostages’ families, had been denied justice for
years and still lamented that authorities had forgotten them. Then, in the
early 1990s, ex-prisoner Big Black brought attention to the fact that a class
action, filed in 1974, which sued the governor and other state officials for



damages, was still alive albeit dormant. Twenty years after the revolt and
with little hope of winning anything, Elizabeth Fink decided to reopen the
case. So Big Black and Fink set up the Attica Justice Committee. With the
help of other radical attorneys and volunteers, they won a historic decision
establishing that the civil rights of Attica inmates had been violated—also
with “cruel and unusual punishment”—and that the state had to refund
them. A settlement was reached only in January 2000, when the state finally
agreed to pay $12 million, to be apportioned between prisoners and
attorneys. Since some prisoners were not being adequately compensated,
lawyers gave up a portion of their share. Although the state never admitted
wrongdoing nor issued official apologies, defense lawyers and militants
could stand tall. They had not fought in vain.61

From Total Engagement to Disillusion
In the wake of San Quentin, Soledad, and Attica, Guild attorneys and
activists channeled unprecedented attention and energies toward prisons. A
myriad of small, or simply lesser-known, battles on behalf of rebellious
inmates were initiated across the country: prison task forces, committees to
analyze inmates’ and ex-inmates’ needs, groups to provide post-conviction
legal services, constituencies to advocate the release of prisoners,
conferences on prison legal-political work, and suits to lessen the
consequences of political actions and to keep prison administrators under
watch.62

Considering that coercion and isolation were the traditional strategies for
dealing with unruly prisoners, the fight against “punitive segregation” was a
constant of Guild lawyers’ engagement during that period. The case of
Martin Sostre, a Black Puerto Rican, raised particular attention. Sostre was
first incarcerated on drug charges in 1953 and remained in prison until
1964, spending four years in solitary confinement due to his Muslim
activism. Only three years later, he was once again incarcerated, after the
police found several heroin doses in the bookstore he had opened in
Buffalo. Sostre’s detention conditions, his repeated seclusion in punitive
segregation, and his stubborn opposition to prison discipline troubled many.
A lawsuit filed on his behalf began a series of inquiries into the issues of
due process and prison punishment. Eventually, a judge awarded him



compensatory damages and forbade prison officials to isolate him without a
hearing. Sostre remained incarcerated until 1975, when his sentence was
commuted by Governor Carey in response to pressures from Amnesty
International and the Martin Sostre Defense Committee.63

Remarkable success also came in August 1973, when the Court of
Appeals for the Seventh Circuit rendered its decision on a class-action
lawsuit—filed by Taylor and Deutsch of the People’s Law Office—
challenging the unconstitutional incarceration of 103 inmates of the Marion
Federal Penitentiary. A maximum-security prison built in 1963 to manage
difficult male felons in rural Illinois, Marion ended up secluding some of
the most rebellious prisoners in the federal system. As a matter of fact,
during the spring of 1972, federal authorities had transferred there
approximately one hundred inmates who had taken part in political
disturbances across the country’s penitentiaries, with the aim of insulating
them and making them undergo behavior modification programs. And yet
by that summer, a multiracial group of prisoners was organizing
coordinated protests and strikes against the harshness of the disciplinary
methods. As a result, the prisoners suffered brutalities, harassment, and
indefinite segregation in special units where isolation was coupled with
sensory deprivation.

As always, Guild lawyers, together with ACLU and NAACP lawyers and
Congressman Dellums, came to their aid. The aforementioned lawsuit
charged prison officials with cruel and unusual punishment and the denial
of access to courts, of procedural standards for prisoners placed in solitary
confinement, and of rights to freedom of religion and freedom of speech in
the mail. After a long battle and a series of setbacks, the lawyers succeeded
in convincing the judge that indefinite confinement in the special units
could be disproportionate punishment—therefore cruel and unusual—and it
was always so if it was retaliation for a strike. The convicts held in isolation
at Marion for eighteen months were promptly released.64

A couple of years later, Guild lawyers intervened again on the same
terrain, this time at Bedford Hills, a New York State correctional facility
that housed about 380 female prisoners serving sentences above one year,
mostly Black and poor. After episodes of beatings and revolts, twenty-eight
women were singled out as ringleaders of the rebellion and placed in
segregation, while another fifty were put in twenty-four-hour lockup in their



cells. Those “in seg,” as they used to say, were permitted neither showers
nor recreation for the first week. As this and other cases made clear,
incarcerated women suffered the mutually reinforcing discrimination of
being both female and prisoners. A Guild attorney filed a class action on
behalf of the twenty-eight segregated women against the Bedford
administration to declare the punishments unconstitutional. Prisoners were
eventually granted due process rights before any confinement in punitive
segregation.65

The attempts to establish some limited rule of law inside penitentiaries,
the increasing external attention on prison conditions, and the inmates’
enduring agitation forced prison officials to develop programs that could
enforce order while avoiding open physical violence and adverse publicity.
These techniques could be presented as nonpunitive but rather based on
treatment and rehabilitation. It was a throwback to the early sixties. Ten
years later, however, these special programs increasingly targeted rebellious
prisoners. Radical lawyers immediately cried them down: in their view,
these were pernicious forms of control and behavior modification that
continued to segregate prisoners while denying them due process.
Treatment and rehabilitation, denounced the lawyers, simply transferred
authority to professionals who arbitrarily assessed the state of inmates’
minds.66

At a time when the subject was still taboo, Guild lawyers revealed that
behavior modification techniques included severe sensory deprivation,
electroshock, and drug conditioning. They also exposed that the practice of
psychiatry guided and legitimized these methods. Echoing the leftist
criticism of “total institutions” and the anti-psychiatric zeitgeist, Guild
lawyers dubbed prisoners’ behavior modification as a form of “psycho-
fascism” and condemned its experimentation.67 According to a Guild report
based on clients’ information, prisoners denounced electroshock on the
penis to cure homosexuality, lobotomy to leave individuals in a totally
passive state, and “psychosurgery” to stimulate specific areas of the brain.
The newly created National Behavioral Research Center in Butner, North
Carolina; the Illinois State Penitentiary in Joliet; and the Federal Medical
Facility in Springfield, Missouri, were the main institutions where these
treatments allegedly occurred. Obviously, lawyers pledged to halt them.68



Yet the prison engagement of radical lawyers rapidly faded around the
mid-1970s. Although a broad movement had shed light on the dark side of
penitentiaries, gained undeniable victories, and obtained the implementation
of a set of protections for prisoners, disillusion loomed large.69 After titanic
efforts, many radical lawyers viewed prison work as increasingly fruitless
and even dangerous. Two main circumstances played a role in shifting
perception. First, success in federal and state actions appeared to some
“negligible.” A comprehensive “prison reform” or a change of paradigm
with respect to prison conditions did not materialize.70 Meaningful relief
was perceived as “uncertain at best,” even when inmates had won formal
protection of constitutional rights. If anything, suits helped to catalyze
public attention on the “cruel mockery” of a system that promised equal
justice under the law and denied it.71 Scarred by cover-ups and human
tragedies, the outcomes of the Soledad and the Attica cases obviously
contributed to raising skepticism.

Second, the confidence that the whole leftist movement, including radical
lawyers, had placed in prisons, elevating them as the most advanced
battlefront in the new American revolution, had often proved exaggerated if
not misplaced. As the Attica massacre confirmed, “revolution from within,”
in the absence of an external political force, appeared “futile” and “a sorry
waste of human life.” Without a leading movement in civil society, radical
prisoners felt abandoned when they discovered that free citizens were not
necessarily on the barricades.72 Interviewed by Guild lawyers, Huey
Newton reiterated this concept: “A revolution in the prison will not take
place without revolution in the outside society.” Hence, in the early 1970s,
those who called for a revolution in the United States were “infantile
leftists.”73

Even Guild members doing prison work in California—the epicenter of
prison radicalism—began questioning both the revolutionary potential of
inmates and the meaning of their efforts. In a position paper, for example,
they admitted that their idealization of prisoners and the “incredible
amounts of romanticism” they injected into the struggle had been “very
petty bourgeois” and stemmed from their own “self-hate.” The great
majority of prisoners were not, “in the strict sense,” “political prisoners”
and, because of their personal vicissitudes, were often individualist and
without discipline. This led them to impatience, militarism, or despair.74 As



a journalist put it, lawyers realized they had been “purblinded” by their own
rhetoric.75

Far from being an exemplary and reliable vanguard, radical inmates had
sometimes behaved disastrously. Indeed, taking inspiration from George
Jackson, Donald D. DeFreeze, a Black inmate serving a sentence for armed
robbery at Vacaville Prison, California, had created a prison self-
improvement group, the Black Cultural Association. DeFreeze, who would
take the battle name of Cinque from the leader of a slave ship rebellion,
turned the prison group into a Black nationalist organization. He also wove
relationships with white middle-class radicals from the Bay Area who
visited Vacaville to support revolutionary inmates. Having escaped from
Vacaville in March 1973, Cinque joined his allies in Berkeley, notably some
prison activists belonging to the Maoist group Venceremos. Together, they
created the Symbionese Liberation Army (SLA), a self-styled revolutionary
organization.

As obscure and nonsensical as its name, the SLA pledged to destruct the
prison system, quash racism, defeat fascism, and liberate monogamous
marriage. In fact, it stepped onto the public stage in November 1973 with
the absurd assassination of Marcus Foster, a Black superintendent of
education in Oakland, who was beloved in his community. Foster was shot
nine times in the back with cyanide bullets, which were designed to kill.
According to the SLA, he deserved such retribution for his plans to
introduce ID cards and guards into the school district.76 The small
organization swiftly began losing appeal in the radical community.

This isolation temporarily cleared when the group was able to kidnap rich
heiress Patricia C. Hearst, the nineteen-year-old granddaughter of media
tycoon William Randolph Hearst. The SLA eventually recruited her under
the nom de guerre Tania (inspired by Tamara Bunke, the guerrilla fighter
who battled alongside Che Guevara), converted her into a revolutionary and
a bank robber, and forced her father to organize a grand food distribution
for the poor.77 It was one of the most sensational acts of political theater of
the period. For a while, the SLA hit the headlines and seemed to fight with
a purpose. Yet this was just another illusion. Decimated by arrests and
devastated by a gun battle with the LAPD that left six militants dead, the
SLA managed to commit another, albeit unintentional, murder during a
bank robbery in April 1975. Now firmly isolated from the prison



movement, the SLA gradually disappeared. It secretly merged with the New
World Liberation Front, an underground network of guerrilla units that
claimed responsibility for a long stream of bombings during the mid- to late
1970s.78

Times were also changing within the Guild, which found itself divided
regarding the wisdom of assisting the SLA. An internal debate opened, but
lawyers failed to rally around these controversial leftists. For the first time,
unpopular defendants on the Left did not receive enthusiastic and
unanimous support from radical attorneys. Some lawyers were outraged by
the defendants’ actions, while others were even fearful that defendants
would go after them if convicted. Marvin Stender was adamant on the
subject and spoke for the majority of Guild attorneys, stressing that such
prisoners did not deserve militant litigation, with its manifold and
compassionate engagement: “The SLA should be denied a special defense
… by us! … I feel the strongest priority to speak out against the SLA …
this small group with nothing to do with anyone, no roots in the community,
killing innocents, shooting bystanders in banks.… They must be
accountable for what they have done and a movement holds them
accountable by holding back skills.” Garry echoed this reasoning, even
recalling how he had represented many on the Left whose ideas he
disagreed with. “But the SLA are not even on the left. Read Lenin, What’s
to Be Done? Terrorists are enemies of the masses and retard the
revolutionary movement. The SLA are enemies of the left.”

Kunstler, however, dissented and declared that he would take the case of
the SLA—“the kind of case which tests the radical lawyer.” “Even if I
thoroughly despised their acts,” he explained, “I would not criticize them,
or anyone in the Movement, to the general public.”79 Likewise, the Prison
Task Force of the San Francisco chapter admitted having problems with the
politics and tactics of the SLA, but reminded the others that the state made
no fine distinctions between brands of revolutionaries. Unity among those
dedicated to radical change was “absolutely necessary.” Hence, it offered its
“political and legal support” to the SLA’s fight for freedom.80 The Prison
Task Force also endorsed and took part in a scarcely attended rally in
solidarity with the SLA, held in Berkeley in September 1975.81

Although refusing to take an official position, the San Francisco chapter
of the Guild censored the Prison Task Force and distanced itself from its



impromptu show of solidarity.82 Jennie Rhine, president of the chapter,
acknowledged that she was “not sure” about what to do. The general
guideline, she said, was “I don’t have to agree, but I must not strongly
disagree.” And the SLA case was indeed testing that limit. What would
finally settle things once and for all would be the appearance of a statement
by two SLA defendants who went for the jugular of radical lawyers. In a
letter to the Guild, they wrote that they did not expect “anything more than
egotistical lies and excuses” from an “elite gang” who gave credibility to a
judicial system that relied on them “as intellectual interpreters of legalized
fascism.” The two insisted that they did not trust Guild lawyers because
they were “reformists at heart, bourgeois democrats who pose[d] as
revolutionaries but stifle[d] real revolutionary action.” Being “superstar
lawyers for the superstars,” they were just interested in seeing their pictures
in the papers.83

The SLA defendants eventually retained court-appointed lawyers who
were far from being radical. Only later, a few Guild lawyers—such as
Susan B. Jordan and other maverick attorneys like J. Tony Serra—accepted
to represent them.84 Regardless, the most important outcome of this case
was that it confirmed that mutual trust and empathy between lawyers and
political inmates were rapidly vanishing. Indeed, in the same period, a
strong internal current pushed the Guild to cut off its ties with the prison
newsletter Midnight Special, whose contributors were increasingly
advocating armed struggle. In fact, the New York Prison Task Force, which
had marshaled the project, almost unanimously sustained the paper,
scorning “legalistic approaches” and justifying the call for a violent
insurrection as “a direct response to the material conditions of prisoners’
lives.” The New York City chapter, however, dissociated itself from the
newsletter, arguing that the line of the armed struggle had no place within a
broad-based legal organization like the Guild.85

Eventually, the symbolic endpoint of the romance between radical
lawyers and inmates arrived in 1979. Once again, the protagonist was Fay
Stender, who was this time the victim of an appalling act of retribution. By
the mid-1970s, when the prisoners she had released started going back to
jail, Stender had stopped representing inmates and begun focusing on
feminist and gay issues. This new path also reflected a desire to take up a
new life. Yet, within the prison movement, rumors circulated that she was a



sellout who had abandoned the brothers behind bars, notably George
Jackson, and taken advantage of the money that had poured into the
accounts of the defense committees. Of course, these were unfounded
allegations. But the Black Guerrilla Family (BGF), the prison gang that
Jackson had originally created in 1966 at San Quentin, had put a death
warrant on the heads of a number of people, including Fay Stender.86 In
1979, Edward G. Brooks, a recently paroled BGF member, entered
Stender’s house at night. At gunpoint, he forced her to write and sign a
confession of betrayal of Jackson. Then he shot her six times. Stender
survived but remained paralyzed below the waist and racked by chronic
pain. She left the hospital under an assumed name and began to live in
hiding, always carrying a gun.87

Stender’s tragedy extended to the whole prison movement and its
lawyers. Marvin Stender, who at that point had divorced Fay but remained
in the Guild, remembers how the failure of the alliance between lawyers
and inmates was agonizing and hard to accept for many, even within the
NLG. Shortly after Fay was shot, he joined the annual meeting of the San
Francisco chapter: “This was before anybody had been charged with the
shooting. I went there and I heard this undercurrent … ‘It must have been
the cops or the Department of Corrections or the Attorney General of
California who had Fay shot as retaliation for the work she was doing on
behalf of inmates’ … and that was just stupid, ugly, and literally being
captive of your own propaganda machine. There was a lot of that going on.”
Hopefully, he adds, many other lawyers realized that it was not only
dangerous to keep on doing this kind of work, “because you couldn’t really
count on your own comrades,” but also politically improper to put the
blame on the establishment.88 Marvin then announced a reward for any
information about the crime. A few days later, the NLG condemned the
attempted assassination, and friends and colleagues established a Fay
Stender Trust Fund to raise money on the victim’s behalf.

Yet contradictions were surfacing all around as the web of lawyer-client
solidarity, so patiently knitted, was unraveling. A week after the attempted
assassination of Stender, Fleeta Drumgo—one of the Soledad Brothers and
a member of the BGF—went to Charles Garry’s office and admitted he was
aware of plans to shoot Fay two weeks before the fact. Willing to sell
information, Drumgo confided that Hugo Pinell—one of the San Quentin



Six and a leader of the BGF—was the person who ordered the attack on
Stender. While Pinell denied accusations, Garry was placed under police
protection, and Drumgo was shot dead in Oakland. At that point, radical
lawyers unanimously declined to help the alleged shooter of Fay Stender
and his accomplices, no matter the color of their skin and their political
affiliation. Only a former employee of Stender and a member of the Prison
Law Collective took part in the defense team of the BGF, arguing for
coherence.

After testifying against her killer, Fay Stender left for Hong Kong, where
she committed suicide in May 1980. In 1981, one of her former colleagues
in the Prison Law Project stated, “Her funeral marked the end of an era in
my life, and I think the end of an era, period.” He further specified, “I still
represent clients who have varying levels of criminality.… My attitude
toward them is strictly professional: I am their lawyer, and I don’t make the
mistake of thinking I’m anything more than that.”89



9    With Militant Labor and Minorities

Alongside their work with students, soldiers, and prisoners, Guild lawyers
threw themselves wholeheartedly into the struggles of rank-and-file labor
organizations and rebellious minorities throughout the 1970s. Militant
workers opposing bureaucratized unions, Mexican American farmers
struggling against authoritarian growers, Native American activists
challenging the government’s disrespect of treaties, feminists battling
against sexism and patriarchy, and gay people mobilizing against
discrimination and for child custody were all “wretched of the law,” so to
speak. All deserved radical lawyers’ engagement and promptly obtained it.

According to historian Jefferson Cowie, in the 1970s “workers were
back, but in ways that were simultaneously profound and strange, militant
and absurd, traditional and new, insurgent and reactionary.” While many
white-and blue-collar workers declared their allegiance to segregationist
presidential candidate George Wallace, radical workplace militancy reached
the pinnacle of the postwar years, at levels not seen since the 1930s.1 A new
generation of workers, which included people of color and women,
especially the young and unskilled, entered the workforce with a relentless
attitude, pushing to unionize, contesting authority, and demanding
economic power. To a large extent, these workers had won access through
the 1964 Civil Rights Act and “reformulated” the identity of the working
class. But now they faced a rapid and dangerous increase in employer
resistance to union organizing. As companies grappled with global
competition and falling rates of profit, a classic scheme of capitalist
restructuring unfolded. While inflation was on the rise, workers’ real wages
were declining, and unemployment was growing. In many circumstances,



employers went all out on evading social welfare obligations, with the help,
among others, of “antiunion” management consultants and lawyers.2

Inspired by international labor insurgency and domestic social
movements, workers’ rage simmered. And yet unions appeared to adopt a
submissive posture. This is why these radicalized workers challenged not
only their employers but also—and sometimes most aggressively—union
leaders and bureaucrats. In their view, mainstream unions were unwilling to
defy companies, engaged in centralized “concessionary bargaining,” stole
elections, and disciplined troublemakers. Thus, rank-and-file labor not only
raised issues of wages and working conditions but also advocated “a more
aggressive, inclusive, democratic, and politicized union movement.”
Slowdowns, sabotages, stoppages, and collective insubordination grew
together with rejection of contracts, lawsuits against union leadership, and
workplace self-organization in the form of caucuses and alternative unions.3

While strikes spread exponentially and crested in 1970, when sixty-six
million workdays were lost and one union member in six stopped working,
unofficial wildcat strikes also boomed. According to estimates, they more
than doubled between the early 1960s and the mid-1970s, accounting for
more than a third of all strikes in the country. As one labor organizer
pointed out, wildcat strikes were the most dramatic and authentic
expression of this movement, for they bypassed altogether grievance
processes, formal union procedures, labor contracts, employer regulations,
and union officials.4 Far from being neutralized, class struggle was alive
and well, underscored a Guild report. After few decades of relative
quiescence, labor was back at the forefront of social change. It was time for
lawyers to help the more vulnerable, those who were written off by
industrial unions and were effectively unorganized.5

Since its onset, the Guild had gathered many of the most skilled labor
lawyers in the country, and a National Labor Committee united them within
the organization. Without a doubt, labor had been in the DNA of the Guild
and represented a privileged area of intervention, at least until the social
movements of the sixties temporarily moved workplace militancy and class
struggle to the background. In the mutated context of the 1970s, however, it
was necessary to rethink the role of labor lawyers. A debate opened up
within the NLG, with the bottom line being that the legal arena, once again,
could not be trusted. The law had been used to shift workers’ struggles from



the shop floor, the picket line, and the streets, to the labor board, the
arbitration room, and the courts, where disputes were resolved without
disrupting production. Such mechanisms had fatally stripped workers of
their power and transferred it to professional experts. Workers’ feeling that
“all they need to do is get a lawyer” to match the power of the employer
was a dangerous misperception. It was necessary, argued Guild lawyers, to
show that legal channels could be totally “useless.” In this domain, too, the
force of rights was directly correlated to the strength of activism.6

Given that U.S. unions were not revolutionary organizations but often
functioned as counterrevolutionary organizations, radical lawyers had to
decide whether to assist them or not. The answer was generally (albeit not
unanimously) positive, because workers instinctively related to unions and
those workers could not be abandoned. But a series of conditions would
apply. First of all, the lawyers would contribute to efforts to make unions
more democratic and progressive, instead of accepting the status quo.
Second, lawyers would not operate as mere technicians but would
participate in political and organizational decision-making with workers. In
practical terms, radical lawyers had to join in contentious worker actions
like wildcat strikes, not only by fighting injunctions against the strikes or
defending those who were arrested but also by debating goals and tactics
and helping to organize beforehand.7 Working full-time as union employees
seemed possible too, provided that lawyers engaged with progressive
unions and did not remain in their legal offices or cloistered inside the
headquarters. Sure, this task was not “free of contradictions,” but there were
countless services that a legally trained person could provide from within
unions.8

Accordingly, in the summer of 1972 the Guild revitalized its National
Labor Committee, organized a labor law conference to mark its comeback
to the field, and began publishing a newsletter. While resuming roadshows
and seminars to train attorneys in labor law, the NLG also printed a referral
directory of resource people and established a Brief Bank where lawyers
could obtain legal forms and pleadings. Numbers of lawyers instinctively
joined the bourgeoning militant labor movement across the country, helping
workers of any kind to fight their battles.9

In particular, Guild lawyers engaged with the most contentious unions,
such as the Teamsters for a Democratic Union (TDU), a grassroots



organization that was born within the International Brotherhood of
Teamsters, known as the Teamsters. The Teamsters was the largest union in
the country by the late 1960s, but it had grown authoritarian and
undemocratic, with open ties to organized crime. Therefore, in 1975–76,
rank-and-file internal dissension had developed into a movement of
thousands. The International Socialist activists, who had been sent into the
union with the aim of organizing class struggle, played a significant role in
these activities and gave them a political imprint that many in the Guild
appreciated.10 The Fruitvale Law Collective, created in 1973 in Oakland by
Dan Siegel and other Guild lawyers to represent activists victimized by
employers and unions, was among those who cooperated with the TDU for
many years.11

Other lawyers worked with dissidents within the United Steelworkers of
America (USWA). While the steel sector was losing jobs and plants were
closing, in 1973 the union leadership signed an Experimental Negotiation
Agreement—that is, a national no-strike pledge that exchanged the right to
strike in return for cash bonuses, cost-of-living adjustments, and other small
benefits (steelworkers retained the right to strike only on a few local issues).
Protest erupted within the union, as the rank and file asked to end the
agreement, retain their right to ratify contracts, and elect a new leadership.
Guild lawyers found such a “co-operative venture” between labor and
management unbearable and brought a legal suit on behalf of the Right to
Strike Committee. The suit maintained that by negotiating a no-strike
agreement without consulting workers through a vote, USWA officials had
breached their fiduciary obligation and their duty of fair representation
toward their membership. The legal maneuver was politically ambitious,
attempting to demonstrate a direct relationship between the right to strike
and rises in wages. The court, however, dismissed the suit, and the
opposition candidate was defeated too.12

More fortunate was the Rank and File Coalition of the New York City
Taxi Drivers Union, Local 3036 of the AFL-CIO (American Federation of
Labor and Congress of Industrial Organizations), which represented
approximately thirty thousand taxi drivers. With the help of Guild lawyers
Richard Levy and Michael Ratner, this rebellious group of drivers filed suit
against the union leadership, charging it with violation of members’ rights
and, specifically, the right to vote on the contract negotiated on their behalf.



They won in court, and the Taxi Drivers Union was restrained from entering
into contracts without membership approval. The NLG rejoiced, as it was a
victory against both employers and union leadership.13

Another positive experience emerged out of the cooperation between the
Newark Law Collective and the caucus ACTION, created in 1970 by
members of the United Auto Workers (UAW) at the New Departure–Hyatt
Bearings, the world’s largest bearing manufacturer. ACTION wanted to
take over the local union, hence it was under attack by both union officials
and management. Supported by radical lawyers, these rank-and-file workers
filed state and federal complaints challenging the union’s undemocratic
practices. The suits led nowhere and the UAW disregarded them, but the
failed legal strategy encouraged other workers to join the group and
organize. The more the union fought back, the more its militancy escalated
and drew consensus. Eventually, ACTION won the local elections.14

As radical lawyers never ceased to repeat, legal resources could be used
to the benefit of worker organizing even in the absence of unions, as was
the case for the Gulf Coast Pulpwood Association (GPA). In the early
1970s, this multiracial organization of about twenty-five hundred pulpwood
cutters and haulers from Mississippi, Alabama, and Florida battled for
recognition as a bargaining agent with the international pulp and paper
trusts, primarily International Paper and Scott Paper. The GPA denounced
exploitative and dangerous work conditions—woodcutters were among the
least paid in the nation and were victims of frequent incidents—in the
peculiar situation of the absence of unions. Indeed, these workers were not
considered employees but independent contractors.

While the GPA called strikes, radical lawyers from across the country
pledged to help, including veteran labor attorney David Scribner, as well as
groups of young law students and legal workers sent through the Guild’s
summer projects. On the one hand, they contributed with defense against
the injunctions to restrict picketing and the suits brought by the companies
charging restraint of trade and interference with business. On the other
hand, they devised creative solutions to cope with the lack of unionization
and took part in the organizational activities of the GPA as rank and file
themselves. Within a few years, the GPA succeeded in shedding light on the
“violence and bruising labor” of this sector, as the New York Times
characterized it, and obtained a substantial pay raise.15



Despite such an unprecedented mobilization of labor across different
fields, lasting results were marginal or barely visible. By the end of the
1970s, all unions except one—the United Mine Workers—succeeded in
crushing internal rank-and-file opposition. Employers regained the upper
hand, too. Changes in the economic context, political wind shifts toward the
Right, resilient unions’ cultures, and divisiveness of the militant front all
contributed to normalizing workplace relationships. Nonetheless, before the
decline of labor during the 1980s, workers scored an extraordinary victory,
once again with the participation of radical lawyers.

Huelga!
When, in the mid-1960s, he accepted an invitation to fly from San
Francisco to Delano to meet with a group of Mexican farmworkers, Marvin
Stender could hardly imagine the destiny of such a seemingly unassuming
labor organization that operated in the center of California grape
production. Indeed, Stender was mostly concerned about the pilot skills of
his colleague Peter Franck, who flew him there in a small plane. Once the
two lawyers managed to touch down on “a landing strip, not even a real
airport,” they met a still relatively unknown labor leader and community
organizer named Cesar Chavez.

Chavez reached out to the Council for Justice (see chapter 2) because the
organization he had been building since 1961 was evolving from a
community benefit association to an aggressive labor union capable of
calling strikes against growers. Quite predictably, local law enforcement
and growers had begun fighting back. Stender and Franck offered their legal
assistance and persuaded Chavez to adopt them, and the Council for Justice,
as farmworkers’ legal representatives. The two lawyers had to roll up their
sleeves immediately, as Chavez was arrested and convicted for using a
loudspeaker without a permit. In fact, he had applied for a permit, the
sheriff had denied it, and he had nonetheless flown over the fields with a
plane to call a strike, shouting the unmistakable rallying cry “Huelga!”
Stender appealed this conviction and, much to his surprise, got a technical
reversal. Starting with this first victory, Chavez came to recognize that
lawyers would be vital.16



According to sociologist J. Craig Jenkins, it was a combination of
perseverance, shrewd organizing, and external sponsorship that helped the
National Farm Workers Association (later the United Farm Workers 
[UFW]) become the first successful farmworkers’ union in U.S. history and
a model for organizing the powerless. In its first years, solidarity and
loyalty were crucial, so Chavez and his staff held house meetings to discuss
local problems, organized festivals and parades, made sapient use of
Mexican and Catholic symbols, instilled a morale of sacrifice, and inspired
new recruits with a frugal lifestyle. Chavez was also aware of the
importance of weaving political ties and soliciting external support, thus he
rallied important allies and donors within the Democratic Party, the United
Auto Workers, and the AFL-CIO, showing that the farmworkers did not
shun moderate means and monies to pursue radical goals.17

The Delano grape strike inaugurated this organizing strategy. First called
by Filipino grape pickers in the Coachella Valley, the strike gained traction
when Chavez’s farmworkers decided to join it and transfer it to Delano in
September 1965. Playwright Luis M. Valdez, who was among the first to
conceptualize the Chicano identity, wrote up his influential “Plan de
Delano,” which announced the dawn of a new social movement—a
nonviolent revolution of all poor farmworkers demanding social justice.
Valdez advocated for those with a nonwhite Indigenous past and a working-
class history, but Chavez pressed for a broader multiracial constituency.18

Chavez’s line prevailed, and students from Berkeley and other California
campuses flocked to Delano, where they were recruited to serve as
volunteer union staff and organizers. Called derisively gabachos, meaning
North Americans, they came to represent both a key asset and a source of
controversy because of their supposed tendency to patronize farmworkers.
In any event, these volunteers kept contentious actions alive in a
problematic context in which farmers’ families desperately needed income
and the labor season was short.

In particular, when the 1965 grape strike was about to fail, the
commitment of thousands of students and civil rights activists made
possible its conversion into a long-term boycott of wines, liquors, and table
grapes produced by hostile growers. After a march from Delano to
Sacramento, where farmworkers attended hearings for labor legislation and
met Senator Robert Kennedy, who endorsed their goals, the boycott gained



national momentum. Five years after its inception, it would lead to a
historic victory. In 1970, dozens of growers finally recognized the union,
asked for negotiations, sat at the bargaining table, and signed approximately
150 grape contracts.19 In the meantime, radical lawyers of the Council for
Justice represented grape boycotters arrested for leafleting or picketing
grocery stores. However, the legal needs of a movement that now
comprised up to ten thousand workers had grown exponentially. Thus, the
UFW began to hire its own legal staff and named attorney Jerry Cohen, a
civil rights organizer who did not identify with the Left, chief legal
counsel.20

At that point, some radical lawyers who were mesmerized by the
farmworkers’ movement insisted on participating, whereas others grew very
critical and reluctant to work with a union that was not radical enough for
them. As usual, an internal debate opened up within the NLG. “The ultra-
left thought that we, as lawyers, working with the farmworkers were
misleading them to believe that there were legal solutions,” remembers
Peter Haberfeld, who remained with the UFW for years. Animated
discussions divided Guild lawyers, but eventually Chavez himself settled
things once and for all. The farmworkers’ leader encouraged the lawyers
who were willing to join forces to forget about leftist criticisms. He
reportedly said, “With all due respect, we are much more radical than the
people on the Left.… People on the Left were trying to organize farm
workers for at least fifty years. On the contrary, we have managed, by a
coalition of liberals, church people, and students, to put together a force
capable to organize a nation-wide grape boycott and we have changed the
power relationships in the valley.”21

As a matter of fact, a flow of Guild volunteers continued to offer their
help, especially when the UFW turned its attention to the lettuce growers in
Salinas and Santa Maria valleys. Growers had signed “sweetheart
contracts” with the aforementioned Teamsters, a moderate union that
appealed to many seasonal workers. The UFW called strikes, and the
Teamsters’ guards broke them with severity.22 Encouraged by the
Teamsters, in 1973 some grape growers refused to re-sign the contracts that
had been forced by the 1970 boycott. Strikes to challenge “illegal contracts”
followed, and hundreds of workers were arrested for breaking court orders
that limited striking and picketing. According to Guild sources, over four



thousand strikers and supporters were arrested over the summer of 1973 for
violating injunctions. A UFW striker was also shot dead.23

In June, the Guild sent eight students and two attorneys to scattered
locations from Coachella to Salinas. Coordinated by Haberfeld, they went
to picket lines from 4:30 a.m. until noon, six days a week, trying to prevent
harassment of protesters by police and private security. They took
statements about incidents from workers and also attempted to force the
police to collect reports—for example, on the growers’ use of firearms to
tame disturbances in the fields. In the afternoons, volunteers typically did
legal research for the hundreds of lawsuits that were being filed for
deprivation of civil rights. While assisting in mass defenses and visiting
jails to help the arrested, a few lawyers also savored repression and ended
up behind bars.24 During trials, Haberfeld recalls, volunteers filled the
courtroom with farmworkers, bringing in front of the judge “the sea of faces
of the people who picked the crops that his family ate at the table.”
Courtroom power relations had obviously shifted.25 A year later, in 1974,
the Guild replicated the project and sent additional lawyers and legal
students to participate in criminal defense and boycott activities.26

As had happened a decade earlier with the civil rights movement, Guild
students and lawyers found themselves enchanted by farmworkers. One of
the participant attorneys, for instance, noted that they were all struck by
“the spirit and total commitment of the farmworkers.” While organized
labor staff was made of “well-paid bureaucrats with half-hearted concern
for the interests of workers,” the UFW was “a militant union of third world
people who have been fighting for survival and the interest of working
people.” For lawyers, even jail time seemed to be a formative experience,
“because the spirit of the strikers was incredible.” It was somehow thrilling,
recounted a young Guild participant, to be in a cell “with a sixty-year-old
woman with a heart condition and 7 children at home who tells you that she
doesn’t care how long she stays in jail so long as her children do not have to
live most of their lives as she did.”27

In a coeval report, another young volunteer explained that the
“uniqueness” of such legal work stemmed primarily from lawyers’ “total
involvement with a strong movement that is dedicated to bettering the lives
of all farmworkers.” Much as had been the case for their predecessors in the
South, legal workers got the feeling that they had more to learn from



activists than vice versa. Farmworkers, wrote the same volunteer, “have
taught us about the need for more than legal skills detached from a political
environment.” Finally, he confessed, “Working within such a strong
movement gives us much encouragement, energy and stimulus.… We often
wonder how other law students survive in the dry, remote environment of
corporate law which is attached to no movement at all.”28

Meanwhile, Jerry Brown, a Democrat who had marched with the UFW,
became governor of California, succeeding Reagan. After much discussion,
in 1975 the state legislature passed the California Agricultural Labor
Relations Act, the first farm labor certification statute in U.S. history, which
guaranteed basic rights to organize and select union representatives.29

Although it was a compromise solution between growers and farmers, it
represented a historic breakthrough and was considered “the most union-
friendly legislation in the United States.”30

However enthusiastic about the victory, Guild lawyers found themselves
once again divided on the question of working with the UFW. This time, the
vexing issue was the presence of undocumented Mexican immigrants who
entered the United States or were smuggled in by growers, sometimes with
the alleged complicity of the Immigration and Naturalization Service (INS).
Not only were these workers exploited at slave wages and intimidated by
the constant threat of deportation, but they were also used to damage
striking farmworkers and to weaken their bargaining power.31 To address
this issue, Chavez and UFW officials had started filing complaints with the
INS and petitioning Congress, asking them to deport undocumented
individuals. Union interests were weighed against workers’ solidarity, a
delicate balancing act that put radical lawyers’ political and moral rigor to
the test.

Hard-core Marxists within the Guild, including many who had worked
with the UFW, had no doubt: the NLG supported “the just struggles of all
working people” in the country, no matter if the U.S. government deemed
they were legal or not. The four million to ten million “illegal people” on
national soil constituted “the most super-exploited section of the working
class” and a potentially powerful political force. The presence of “a reserve
labor supply of third world and women workers,” they explained, had
historically been used as a threat to the economic position of white male
workers. Now, the undocumented were being pitted against the native-born



national minorities, and the UFW was guilty of splitting the Latino
movement. Guild members had to abandon the farmworkers’ projects
unless volunteers were exempted from doing any “anti-working-class
action” in support of these policies.32

On the contrary, a pragmatist front within the Guild argued that the UFW
was “too progressive and too threatened to permit a withdrawal of support.”
The UFW stood as a rampart against capitalist exploitation and was under
major threat by agribusiness. Its position on undocumented workers, some
lawyers maintained, had to be seen as a defensive strategy. These workers
were being imported by growers with the explicit intent to break strikes.
The Guild should not abandon the UFW at this critical juncture.33 Other
lawyers proposed to support farmworkers on both sides of the border “in
their efforts to survive, to eat, to organize, to liberate themselves and to
achieve class consciousness and class solidarity.” After all, these people
were all indigent and sought employment.34

Eventually, the Guild expressed an official position that echoed the first
stance. Lawyers and students would keep supporting the UFW on the
condition that the farmworkers did not engage in efforts to deport
undocumented people, even when they were “acting as scabs.” Indeed, the
Guild fully supported illegal workers’ rights. The UFW replied that it could
not accept such terms and formally severed its relationship with the Guild.
UFW cofounder and civil rights icon Dolores Huerta labeled the Guild’s
resolution as a “very vicious attack,” comparable to the actions of the
Teamsters and the growers. Chavez himself branded the Guild as “a
chicken-shit outfit.” The few Guild members who were part of the UFW’s
legal staff, including Haberfeld, were delivered an ultimatum. Forced to
choose between the NLG and the UFW, they resigned from the Guild, as
their primary loyalty lay with the workers’ movement.35

Only a few months later, the UFW convention passed a resolution calling
for amnesty for all illegal aliens, softening its position on immigrants and
advocating a broad coalition across minorities. The union ended up
attacking Border Patrols and even organizing “sindocumentos.”36 Yet its
cooperation with the Guild had been largely compromised and, in the
meantime, the background had significantly evolved. While the passage of
the Agricultural Labor Relations Act had convinced many that support for
farmworkers was no longer a matter of life and death, the UFW had revised



its strategy by moving its officers to the city of La Paz, purging most of the
white leftists from its ranks, and strengthening its centralization.37 It was a
transition to the mainstream and, as experience showed, something that
fatally alienated radical lawyers.

At Wounded Knee, against “Domestic Imperialism”
Persistently, unmistakably, and irremediably a minority, Native Americans
were the darlings of radical lawyers. Their legal issues invariably turned
into political disputes; their entrenched segregation demanded fierce
courtroom battles.38 Therefore, the NLG provided them with scores of
volunteer combatants as their long confrontation with the U.S. government
escalated on numerous fronts.

The Native Americans’ conflict with the political authorities of the
United States and the ensuing chain of hardship and anguish are sadly well-
known. Suffice it to remember that the controversial Treaty of Fort Laramie
(1868), negotiated between the federal government and the Sioux,
guaranteed Native Americans a territory and the right to independent
nationhood. However, white settlers and fortune hunters blatantly
disregarded it from the beginning. The subsequent discovery of gold in the
Black Hills—Native lands in western South Dakota—did nothing but
further erode Native Americans’ land rights. Genocidal wars, spoliation of
territories, and erosion of Native jurisdiction followed, together with the
progressive restriction of the reservations where Native Americans had
been confined. Policies of forced assimilation into the American way of life
progressively wore down the fabric of Native society and culture.39

Only President Roosevelt attempted to reinstate Native American self-
government, but in 1934, under his own tenure, the Bureau of Indian
Affairs (BIA) was created. A federal agency entrusted with supervising
tribal councils and running social programs for Native Americans, the BIA
communicated the idea that Native Americans could not manage their own
affairs without the help of white federal bureaucrats. Indeed, during the
1950s, the government was already back on the track of assimilation. In
addition, it pursued a road map for the “termination” of reservations and the
relocation of their inhabitants to urban areas. The eventual displacement of



Native Americans to cities fostered racial discrimination, unemployment,
poverty, and social plagues such as alcoholism.40

The 1960s saw growing demands for Native self-determination. Inspired
by the bourgeoning radicalism and identity politics, Native Americans
shared a sense of continuous betrayal and victimization. They increasingly
asserted treaty rights, which was a different way to claim their civil rights,
seeking their place not within but outside the system.41 Even Democratic
administrations, they contended, made conciliatory announcements but paid
only lip service to their rights.42 Electorally and economically voiceless,
Native Americans were realizing the singularity of their grievances and felt
compelled “to play the political game outside the designated conventional
arena of institutional politics.”43

Inaugurating a new era, the National Indian Youth Council held its first
annual meeting in 1963. More radical than previous organizations, it
decried Native Americans’ loss of control over their own destiny. In July
1968, the American Indian Movement (AIM), the first major radical
organization advocating “Red Power,” saw the light in Minneapolis. Its
leaders, Clyde H. Bellecourt, Dennis Banks, and Russell C. Means, who all
had prison records, were charismatic agitators and persuasive speakers.
They shrewdly mastered both their relationship with traditional tribesmen
and their connection with the younger generations. Wearing long hair and
ceremonial garments but also blue jeans and sunglasses, they played the
role of selfless warriors and unrepentant outlaws, forging a political
language and a seductive aesthetic that captivated plenty of activists.
Clearly inspired by the Panthers, they became famous for patrolling police
and going to the scenes of arrests with cameras, recorders, attorneys, and
bondsmen.

Native American activism soon hit the news with a few resounding
actions, such as the seizure of the abandoned prison of Alcatraz on
November 29, 1969, by a group of militants who wanted to dramatize their
condition and asked for Native American study programs. It was in that
circumstance that radical lawyers first engaged with the escalating Red
Power movement. During the action planning, which was mostly held at
San Francisco State College and UC Berkeley, Guild lawyer Aubrey
Grossman was called on to untangle legal questions, such as the validity of
Native people’s rights to abandoned federal property or the consequence of



an act of appropriation of federal land. Already familiar with Native
American issues, Grossman encouraged the young militants to stage the
occupation and reassured them that there were attorneys like him who were
ready to help in the aftermath. Initially sustained by a wide front, the
occupation turned out to be long and wearing, without accomplishing much.
After nineteen months of self-restraint, the federal government sent law
enforcement and arrested the occupiers.44

Always to protest the government’s failure to abide by its treaties, Native
American activists also staged fish-ins, attempted to occupy Ellis Island and
Mount Rushmore, and seized a replica of the seventeenth-century ship
Mayflower. While urban communities of Native Americans, from
Minneapolis to Denver to Los Angeles, increasingly discovered radical
politics, AIM chapters also mushroomed on reservations, where they
opposed tribal governments and BIA rule. In November 1972, six hundred
Native American caravanners headed to Washington, D.C., to present to the
White House a twenty-point program asking for renewal of treaty rights,
reconstruction of communities, and tribal sovereignty. They hoped to find
an ally in President Nixon’s administration, which had recognized the
century-old discrimination of Native Americans and favored self-
determination. Yet things went immediately awry, and activists took over
BIA headquarters. Negotiations (with promises) ended the standoff, but
once the activists headed back home, treaties were never rediscussed. In
January 1973, the White House rejected the twenty points, arguing that
Native Americans were not foreign nations but ordinary citizens. The Trail
of Broken Treaties, as organizers named it, had totally flopped.45

Frustration inevitably grew, and one reservation more than any others—
Pine Ridge, in South Dakota—became a key flashpoint as these issues
magnified and converged. First of all, the reservation comprised Wounded
Knee, the site of the infamous 1890 massacre of up to three hundred Lakota
—the Sioux tribe of Sitting Bull and Crazy Horse—by the U.S. Seventh
Cavalry. It consisted of a tiny hamlet with a church, a trading post, and a
handful of houses, but it remained a powerful symbol of white America’s
violence. With the 1970 publication of Dee Brown’s bestseller Bury My
Heart at Wounded Knee, the place regained notoriety, especially among
leftist youth.46 Second, living conditions at Pine Ridge, as on all
reservations, were dire: 56 percent of the people did not have electricity,



and 78 percent did not have running water. Infant mortality and suicide
rates were the highest in the United States, not to speak of unemployment
and alcoholism.47 Finally, the BIA’s tribal council on the reservation was
headed by a contested chair, Richard Wilson, whose tenure was
unanimously described as corrupt, nepotistic, and authoritarian. Wilson had
also built an unofficial security force, whose agents were commonly known
as “goons,” to enforce his orders and overstep the BIA police that legally
operated on-site.48

To fight back against these conditions, the Oglala Sioux Civil Rights
Organization was established, and the tribal council considered impeaching
Wilson. AIM militants also began speaking against the mismanagement of
tribal government. However, AIM was banned from the reservation, and
both the FBI and the BIA increased their presence to monitor any suspect
subversive activity. Tension further mounted after the death of an Oglala
Lakota man, who was harassed and beaten by four whites in a small
Nebraska town close to Pine Ridge. A tragic event that in the past would
have barely raised eyebrows, this time it generated vocal demands for
justice and spurred the intervention of AIM, which played the role of the
avenger.

Against this background, the Oglala Sioux Civil Rights Organization and
tribal chiefs at Pine Ridge agreed to call AIM onto the reservation to
publicize their plight and defend their people. On February 27, 1973,
eighty-three years after the last massacre on that land, three hundred Native
American militants occupied Wounded Knee. Claiming to act under the
provisions of the 1868 treaty, they addressed a list of demands that included
the removal of the tribal chairman, free elections for the tribal council, and
Senate investigations into the government’s failure to honor its agreements
and the handling of reservations by the BIA and the Department of
Interior.49 Eleven hostages were taken, but they clearly sided with the
Native Americans. Once they were released, ten of them decided to stay at
Wounded Knee. Trenches and bunkers were built by the militants, who
were otherwise poorly armed and faced a large contingent of heavily
equipped FBI agents, BIA police, U.S. marshals, and military personnel,
who encircled and blockaded the area.50

Both sides negotiated and even smoked the pipe together under the tepee,
but exchanges of gunfire, arrests, and indictments continued nonetheless.



From the very beginning, it was clear that legal support was essential. Guild
attorney Kenneth E. Tilsen, known in the region for representing antiwar
activists, was immediately contacted to assist fifty Native Americans who
had been arrested in the course of the takeover and lay in jail in Rapid City,
South Dakota. Ramon A. Roubideaux, a Rosebud Sioux who had also
served as an attorney general in the state, was named chief negotiator. In the
meantime, more lawyers headed there to help with arraignments and bond
hearings and to assist in discussions with the government.51

Undeniably, the Native American cause inflamed radical lawyers. Within
the Guild, the subjugation of this population was seen as “the first
manifestation of class exploitation in North America,” and Native
Americans’ resistance to “domestic imperialism” was linked to the
liberation struggle waged by Black and Chicano communities.52 Employing
an overstated analogy, the siege of Wounded Knee was also compared to
the war in Southeast Asia: “Here, too, the government was held at bay by a
force who, though few in number and lacking in arms and supplies, resisted
with the strength and perseverance that only a struggle for survival can
produce,” read a Guild report.53 “Wounded Knee is precisely the type of
situation to which the Guild has always responded,” declared an article in
the NLG official magazine, and indeed, the organization immediately
fulfilled AIM’s request for legal aid.54

On March 22, the Wounded Knee Legal Defense/Offense Committee
(WKLDOC, pronounced “Wickledoc”) opened in Rapid City. In addition to
processing cases and acting as advisers for negotiations, committee
members also functioned as couriers of food and medical supplies, as they
claimed access to Wounded Knee by virtue of their attorney-client
privilege. Being an “offense” committee too, WKLDOC initiated a series of
civil lawsuits against the tribal council and the federal government—for
example, to secure access for lawyers into the village (as they were often
stopped at roadblocks), to halt Wilson’s abuses on the reservation, and to
challenge the deployment of the military against U.S. civilians in the
absence of congressional action or executive order.55

WKLDOC had approximately thirty full-time members, working
alongside a larger number of part-time volunteers. They all operated
without salaries, relying on small contributions. Later, at its national
convention in June 1973, the Guild made an official pledge to provide legal



help for Wounded Knee. While lawyers who operated primarily east of the
Mississippi River would supply the recruitment base for the concomitant
Attica cases, those who operated on the west side would focus on Native
American struggles. In addition to attorneys, students and legal workers
would be sent through the Guild’s summer projects. Some of them would
end up serving as an investigative team and live and work on the Pine
Ridge reservation; others would remain in the WKLDOC office, which was
located in Sioux Falls, South Dakota.56

The Guild was hardly alone in its support of AIM’s venture, as lawyers
of different affiliations joined the fray. For example, the National
Association of Criminal Defense Lawyers sent a delegation to South
Dakota and pledged to help. Provisions of food, medicine, and ammunition
also came from other tribes and from a miscellaneous coalition of white
college students, leftist organizations, Vietnam veterans, progressive
churches, and Chicano, Asian, and Black militants. They all flocked to the
tiny hamlet under siege. In some cases, these supporters flew with planes
over the village and dropped supplies; in other cases, they drove from
across the country and traveled by foot during the night with their
backpacks in the hope of reaching Wounded Knee without being arrested.
“When the red man will begin to unite, all other races will join with him,”
advised an old Native American prophecy, and reality seemed to fulfill it.57

Enthusiasm ran high, especially because support extended to the larger
public. Marlon Brando created havoc by declining the Academy Award for
Best Actor in The Godfather in solidarity with the protest, and a Harris Poll
of April 1973 revealed that 93 percent of U.S. citizens were following the
siege, and 51 percent of them sided with the occupiers.58 According to
Guild lawyers, this was already “a clear-cut victory.” For the first time in
U.S. history, a public opinion survey attested that the majority of U.S.
citizens supported “an armed uprising against the U.S. government.”59

The occupation lasted seventy-one days. In the course of that time (in
March and April), tentative agreements had been reached, but clashes
followed right after. Kunstler himself advised the occupiers not to “give in
so easily.” “In the long run, the danger had to be secondary to the political
protest,” he stated.60 The Native Americans established an Independent
Oglala Nation, which was enthusiastically greeted by radicals as the first
territory ever liberated from U.S. government control.61 Eventually, after



two occupants were killed during exchanges of fire and a marshal was left
paralyzed, a final agreement led to the deposition of weapons, with the
promise of a discussion of the 1868 treaty with White House officials. On
May 8, the siege was over.62

All in all, the secessionist action led to just one formal meeting with
government emissaries, during which the Native Americans reiterated their
demand to enforce the treaty and to obtain an amnesty for the charges
arising from the occupation. Later on, government attorneys raced to argue
that treaty making with Native American tribes had been abolished in 1871
and only Congress could modify the status quo, definitively burying AIM’s
ambitions. The Watergate scandal had already flared up, and the
administration had a tougher nut to crack. In addition to massive publicity,
the most tangible effect of the takeover at Wounded Knee seemed to be the
562 arrests and 185 federal indictments, mainly for crossing state lines to
incite a riot, interfering with federal officers, and illegal possession of
firearms. Other charges, such as larceny and unlawful assembly, were
brought at state and tribal levels.63

Native Americans on Trial
In light of the mass arrests and indictments, the defense work suddenly
appeared overwhelming, and a meeting was convened to plan a strategy. On
May 31, 1973, in Rapid City, more than fifty people attended, including
AIM militants, WKLDOC volunteers, various supporters, and a number of
lawyers, such as William Kunstler, who were contacted through defendants.
Consistent with the mass defense standards, Guild workers pushed for
coordination of all cases under the political direction of defendants. They
also expressed a wish to be educated by Native Americans on culture and
life on the reservation. A few nonradical lawyers predictably withdrew, and
a number of young and idealistic legal workers, law students, and
investigators were thrown into the breach without much experience. Above
them, however, were a handful of seasoned attorneys. Roubideaux headed
WKLDOC, while Tilsen acted as day-to-day coordinator and Leonard L.
Cavise—a Washington, D.C., attorney—operated as a local reference for
the Guild. Bronx lawyer and civil rights activist Mark Lane directed
investigations from a house on the reservation.64 Lane, who was himself a



Guild affiliate, was a colorful and controversial figure who had campaigned
against the Vietnam War and published a best-selling book that trashed the
Warren Commission, arguing for Lee Harvey Oswald’s innocence in the
murder of John F. Kennedy.65

Organized in a number of subcommittees, WKLDOC members gathered
evidence, recruited lawyers, managed witnesses, administered subpoenas,
and indexed materials. While mounting a massive defense campaign that
flooded the media with a constant stream of statements, WKLDOC also
generated community awareness through initiatives in schools and
churches, raised funds, arranged appearances of supporters such as Dick
Gregory and Angela Davis, and secured speaking engagements for
“celebrity lawyers.” WKLDOC also shepherded hundreds of Native
Americans from across the country to lend their support.66

Even so, defending this population was not a bed of roses. The lack of
previous substantial contacts between white lawyers and Native Americans
represented a major obstacle. Guild lawyers reiterated their willingness “to
learn” from Native Americans, but AIM’s leadership was inconsistent, and
cultural differences proved to be deep—for instance, at the level of respect
for women.67 Moreover, AIM’s self-aggrandizing rhetoric and flamboyant
style increasingly appeared phony to many outside observers. Banks,
Means, and other leaders were accused of seeking friendly publicity with “a
game of charades played by an Indian Nation that had lost its soul and all
hope of resurrection.”68

Finally, Guild lawyers were red-baited. Prominent Sioux chief and civil
rights activist Robert Burnette remembers that the arrival of New Left
activists and radical lawyers “who [had] hurried west to jump on the
Wounded Knee bandwagon … was resented by many of the more
conservative Indians and even by some sincere white liberals with long
records of support for Indians.” Leftists’ presence cemented the conviction
that AIM activists had communist ties, as the tribal council repeated. “You
didn’t have to be a master psychologist,” Burnette significantly added, “to
realize the effect on a South Dakota jury of having William Kunstler or
Mark Lane as an attorney. Some members of AIM’s legal advisory staff,
who had worked with the activists since before the Trail of Broken Treaties,
tried to warn the headstrong militants that association with people like
Kunstler and Lane would ultimately do more harm than good. But the short



view—that big-name attorneys would bring in more publicity and money—
won out, at least initially.”69

That said, defense efforts did not substantially suffer from these
criticisms, and a mix of full-fledged dedication, legal talents, and
government missteps ensured unexpected victories in the majority of trials
that arose from the occupation. In particular, the so-called leadership trial,
involving Dennis Banks and Russell Means, polarized much attention.
Means was represented by Lane and Kunstler, while Banks retained Larry
Leventhal, Douglas Hall, and the aforementioned Tilsen. Leventhal, who
had been among the first lawyers to gather at the village during the siege,
was an expert on Indian treaty rights and an enthusiast advocate of AIM.
Hall was a civil rights attorney and the cofounder of the Legal Rights
Center, a nonprofit law firm created in 1970 to fight against racial biases in
the judiciary system.

The leadership trial closely followed the blueprint of radical litigation,
from pretrial motions to closing statements. First of all, lawyers filed a
change of venue motion. Since South Dakota was deemed “the most racist
and repressive court system in America, vis-a-vis the Indian people” and, in
Tilsen’s words, comparable to Mississippi or Alabama in the 1930s, “when
lynching in and out of the courtroom was the order of the day,” the defense
team tried to demonstrate with a survey that Native Americans could not
receive a fair trial anywhere in that state.70 The motion was approved and
the Banks-Means’ trial was relocated to St. Paul, Minnesota, before Fred J.
Nichol, a liberal judge. Eventually, only a few trials remained in South
Dakota, whereas the others were all moved to neighboring states. Second,
jury selection was attentively prepared, with a team of volunteers who
conducted an opinion survey and collected data on registered voters’
demography, once again under the direction of Jay Schulman. After a voir
dire of three weeks, the twelve jurors who were seated had an average age
of thirty-two and seemed sufficiently unbiased.

Quite obviously, politics and law were intentionally enmeshed. While
Kunstler declared that he wished the case would be tried “through the
media and the people” and lambasted the system of justice, Means repeated,
with a standard rhetorical artifice, that the United States was on trial for
violating treaties, not himself. Indeed, the trial was devised as a forum to
educate the public on the broken treaties, on the discrimination of Native



Americans, and on the corruption of the BIA, shifting legal arguments to
the background.71 The defense insisted on “bad faith prosecution,” namely
the fact that the government harnessed expensive trials and potential
massive sentences to silence AIM leadership and tie it up in never-ending
court battles. The defense also contended that the government enforced the
law selectively, by employing criminal statutes against Native American
militants but not against tribal chair Wilson and his goons.72

Opening statements were also played by the book. As Banks recalled, his
and Means’ appearance was utterly theatrical: “We wore our hair neatly
braided and wrapped in strips of red cloth, each of us with an eagle feather
dangling from one braid to give us strength.”73 Banks spoke about treaties
and racism, accused the government, and concluded by pleading guilty of
participating in the siege. Means was even more bombastic and talked
profusely on topics ranging from “Indianness” to religion. Lawyers
seconded their clients, embraced them and, at some point, were expelled
from the courtroom because of their unrelenting objections. Due to their
“courtroom theatrics talking,” Kunstler and Lane spent a Friday night in jail
for contempt. Strategically, the defendants announced they wanted to fire
their attorneys and were granted co-counsel status with the right to conduct
cross-examination, which was their objective. Expert witnesses, including
best-selling authors Dee Brown and Vine Deloria Jr., and dozens of
reservation residents followed one another to the stand. They all insisted on
the U.S. record of unfulfilled promises vis-à-vis Native Americans.
Summoned by Kunstler, Harry Belafonte and Marlon Brando appeared in
the audience, sitting right behind their beloved defendants.74

And yet the actual game changer was the monthlong hearing into the FBI
wiretaps. The defense produced witnesses who alleged that the government
had used illegal electronic surveillance, wiretapping activists’ phones
during and after the takeover. On the contrary, the FBI had assured the court
that electronic surveillance was absent and also denied that informants were
present at any defense meeting. Even Mark Felt, the FBI associate director
who had secretly leaked information about the Watergate scandal to the
press, initially confirmed it. To unravel the knot, the judge interrupted the
prosecution’s case and ordered that the government’s entire Wounded Knee
file be available to the defense. The existence of a number of informants,
the manipulation of a witness (who blatantly lied under oath), and the



adoption of a party line to keep phones under surveillance were disclosed.
Although no breach of the attorney-client privilege was proven and the
court refused to dismiss the charges, the fact that the FBI had extensively
interfered and clumsily covered its operations was plainly revealed.
Eventually, wiretap evidence was suppressed, and over five hundred
previously undisclosed documents were made public. The judge was left
visibly upset, irremediably shifting the mood in the courtroom.75

After the close of the proceedings, Tilsen obtained from another trial
record an FBI report on AIM that had been drafted by an undercover agent
by the name of Douglas Durham (see chapter 10). It just so happened that
Durham had been Dennis Banks’s right-hand man, who had also been
present when defense strategies were discussed. The shocking revelation
confirmed that the FBI had deeply infiltrated AIM and also, according to
Banks, tried to disrupt it. Durham allegedly sought to bring in “heavy
weapons” for the militants and suggested that they “kidnap the governor.”
When publicly confronted, Durham admitted his role.76 Suddenly, the
assault and harassment charges that WKLDOC had repeatedly leveled
against the FBI looked realistic. The FBI was active in a complex series of
actions against AIM, which followed the blueprint of COINTELPRO, even
after its official demise.77

Going back to the trial, the proceedings closed with the usual emotional
climax while demonstrators marched outside the courtroom asking to free
Banks and Means. Attorney Leventhal argued that this was “not a criminal
conspiracy, but a joint action to honor the 1868 treaty—to enforce the law,
not to break it.” Kunstler compared the occupation of Wounded Knee to the
American Revolution and solemnly stated, “Those who never speak never
bring about change.” To conclude, he read the last verses of American
Names, a poem by Stephen V. Benét.78 After eight months of trial
proceedings, deliberations began. However, since a juror had suffered a
stroke and his alternate was probably pro-acquittal, the government asked
for a mistrial. The judge, who had already acquitted both defendants on
several counts, dismissed all pending felony charges and attacked both the
prosecution and the FBI “in a way rarely seen in an American courtroom,”
noted Guild observers with satisfaction. In his final summation, he admitted
that “the waters of justice have been polluted.”79



The other Wounded Knee trials attracted much less attention, less
community support, and less prominent lawyers, sometimes resulting in
hasty proceedings and convictions. Attorneys Thorne and Leventhal filed a
motion (and a massive brief) to dismiss all remaining cases for lack of
jurisdiction. Between December 1974 and January 1975, they conducted a
special hearing to support this motion, marshaling historians,
anthropologists, and tribal chiefs in front of the judge to testify that the U.S.
government did not have authority to try “an Indian” for alleged crimes
committed in the territory of the “Indian nation.” Since Native Americans
had no written language and transferred history from generation to
generation verbally, the hearing turned into an extraordinary exercise in oral
history to ascertain how the Sioux who had signed the 1868 treaty had
understood its terms. Witnesses established that the signers of the treaty
believed the Sioux retained the right to self-government over the lands they
had designated as their permanent home, including criminal jurisdiction.
The judge congratulated them on the reconstruction but denied the motion.80

In any event, when the whole legal battle ended, out of the forty cases
that had been brought to trial for the occupation, only five resulted in guilty
sentences.81 According to Tilsen, WKLDOC did an excellent job, ensuring a
7.7 percent conviction rate, whereas the average in the circuit was 78.2
percent.82 While some scholars agree that the legal victory was substantial,
resulting in positive outcomes for Native Americans, including monetary
compensation, greater control over the BIA, and favorable legislation,
others argue that the government emerged as “the real victor,” as it
succeeded in avoiding charges against law enforcement and wearing out
AIM, which lost its momentum. A “low-level civil war,” indeed, continued
after the occupation both within and outside Pine Ridge, where Wilson once
again won a contested tribal chair election against Means.83

Yet legal-political success depends on perspective. By zooming out, it is
possible to see—after the siege of Wounded Knee and the whole cycle of
mobilization—an unprecedented recognition of Native American
grievances, which also translated into favorable norms. While the Indian
Self-Determination and Education Assistance Act of 1975 guaranteed
Native Americans more power and federal funds to govern their own
reservations, the Supreme Court ruled in 1980 that the United States had
effectively breached the 1868 treaty and must pay compensation for the



stolen land.84 By zooming in on Native American radicalism, however, it is
clear the AIM did not capitalize on the legal victory and imploded in the
ensuing years, disintegrating under the weight of internal divisions,
endemic violence, and enduring repression. The majority of Native
Americans, indeed, turned back to mainstream strategies.85

After the occupation, federal marshals and FBI agents remained within
the reservation for months, and a “reign of terror,” according to Native
sources, began. In October 1973, Pedro Bissonette, the adopted son of an
Oglala elder, was mysteriously assassinated before testifying in court, and
BIA police were fingered for the murder. The atmosphere was so tense that
a Guild delegation was sent to the funerals to grant some protection.86 In
February 1975, a repressive action hit the remaining forces of AIM and
WKLDOC. Two Guild attorneys and other committee members were set
upon and beaten by BIA police and the goons at the Pine Ridge airport. The
day after, Russell Means was arrested on an unrelated charge of attempted
murder. On his way to jail, Means attempted to flee and was eventually
apprehended after a shoot-out that resulted in one person being killed. At
that point, Means found himself under judgment in fourteen separate
trials.87 In June, in the course of another shoot-out, two FBI agents and a
Native American were murdered. Four AIM militants were charged: one
was acquitted, two were successfully defended by Kunstler—who
persuaded the jury that the FBI had caused the death of its own agents with
its reckless conduct—and one, Leonard Peltier, fled to Canada. He was later
convicted, paying the price for everybody.88

While WKLDOC gradually demobilized and the struggle in the region
morphed into a gun battle, the NLG shifted its attention toward more
constructive political projects. At its 1976 national convention, a group of
lawyers adopted a formal national committee structure and named
themselves the Committee on Native American Struggles. Based in the
Twin Cities, the committee gathered between fifty and one hundred Guild
members who pledged to work on behalf of Native American rights of
sovereignty and self-determination. In addition to representing individual
people or tribes in political cases, it offered its resources to grassroots
initiatives such as the Native American Solidarity Committee, whose
mission was to build support for Native Americans through public
education and organizing in non-Indian communities.89



Confronting Sexism
Guild lawyers’ fight against sexism dates back to the early days of the
NLG, when many of the few women lawyers in the country joined the
organization. Carol Weiss King, for example, had been active since the very
first meeting of the Guild. A pioneer of militant defense, King devoted her
entire life to representing aliens accused of political crimes and became an
undisputed authority in immigration law. Although she was a young widow
and a mother, she worked unabatedly and often pro bono. She also founded
the U.S. section of the International Juridical Association, a communist-
oriented organization that focused on civil liberties and labor rights, and
later established one of the earliest female law firms in 1948. Yet like most
of her female colleagues of that period, she never fought openly for the
rights of women; rather, she assumed and exercised them. Being an
example was, for King, the strongest feminist statement. Indeed, until the
1960s, women’s issues were rarely spelled out and remained marginal, even
within the NLG.90

This picture dramatically changed with the increase in the Guild’s female
membership, especially via students and legal workers. Such a critical mass
was impossible to ignore and carried the message of second-wave
feminism, usually in its more radical version. Well aware of the class nature
of society, feminist lawyers wanted to fight sexism and racism first,
deferring or recasting class struggle.91 Without much surprise, 1970 proved
a pivotal moment for the women in the Guild. In the year of the publication
of Firestone’s Dialectic of Sex and Millet’s Sexual Politics, the questions of
sexual discrimination and patriarchy barged into the radical lawyers’
debate.92 Since that time, Guild lawyers began to address these issues in
three different yet overlapping domains: the NLG, legal education and the
profession, and American society at large.

Starting from the organizational sphere, Guild women expressed their
determination to reconcile legal-political work with their commitment to the
women’s movement. To discuss their own issues and establish programs to
overcome them, they not only organized conferences and workshops but
also began creating “small groups,” potluck gatherings, and caucuses of
“Guild sisters” that mirrored the separatist stance of radical feminist
groups.93 In 1974, the Massachusetts chapter decided to host its first



meetings to debate how sexism polluted the NLG. Since the problem was
still pervasive, the “awakening” was reportedly “rude.” The Guild, some
women complained, had focused too exclusively on representing male
political defendants and those engaged in male-dominated struggles. The
organization also wrongly assumed that the vanguard of the movement was
“closely identifiable with the more para-military struggles of men,”
primarily in prison and within Black communities. As if that were not
enough, the “stars” of the Guild’s legal work were male lawyers—
aggressive, competitive, and impatient—while those who frequently bore
the cost of day-to-day organization were female workers.94

Other voices raised questions about leftist lawyers’ persistent ostracism
of women issues. If a woman lawyer delved into “her own oppression,”
overlooking for a while “the panoramic oppression of the legal system,”
severe criticisms from male colleagues were still common. For many male
attorneys, especially old-style Marxists, such a perspective was “petty and
self-indulgent.” “I have been repeatedly told I’m thinking like a woman and
not like a lawyer,” admonished a young female lawyer.95 Women legal
workers were particularly sharp in their criticisms. One of them, for
example, after stating that law was “a macho profession” and “a fascist tool
to rape, murder and rob,” stressed the idea that gender discrimination
crystallized into the relationship between lawyers and legal workers, even
in movement circles.96 Indeed, legal secretaries at the radical law firm
Rabinowitz, Boudin, and Standard in New York City came up with the
proposal for a Women Office Workers Conference, to be organized in
cooperation with the National Organization for Women, the Radical
Feminists, and the Lesbian Feminist Liberation. Held in October 1973 in
Manhattan, the meeting assembled four hundred legal workers to discuss
common grievances, including lack of job security, low pay, limited
mobility, inadequate fringe benefits, and unpleasant working conditions due
to sexism and ageism.97

As previously mentioned, criticism of sexism in legal education and in
the legal profession, as well as in the judiciary system, was ubiquitous
within the Guild. Law was frequently depicted as an instrument that
enshrined “woman’s secondary role in society,” since women had been
unfairly excluded from participation in the legal apparatus as lawmakers,
judges, jurors, and litigants. The definition of crimes also bore witness to



that prejudice. Low acceptance rates of women in law schools, lack of
hiring in law firms, and a gender pay gap were as much normal as painful.98

If admitted into court, women were rarely treated fairly and equally, being
either overlooked as non-important people or objectified in terms of their
bodies.99

In addition to raising awareness about these cultural and social biases,
Guild lawyers also discussed how anti-sexism could translate into trial
practice. For instance, the defense of rapists became a hot topic, and after
much discussion and an influential workshop held in Boston in April 1973,
consensus emerged that representing rapists would mean subscribing to the
idea that women ultimately cause rape. Thus, Guild lawyers resolved not to
engage in the standard defense at rape trials, with the only exception being
political frame-ups. To be sure, the NLG could not “politically support” any
prosecution “in The Man’s courts,” but in the case of rape, it committed to
stand by women.100 Consistently, the Guild also sustained the case of Joan
Little, a young Black woman who admittedly killed, in self-defense against
sexual assault, a white guard at Beaufort County Jail in Washington, North
Carolina, where she was incarcerated. A victim of racism and sexism, Little
was eventually acquitted, establishing an important, albeit controversial,
precedent.101

Guild women also experimented with feminist defense methods that
supplemented militant litigation. San Francisco lawyer Mary C. Morgan
recounted that she, along with two other female lawyers, had represented
six women who went on trial in Berkeley on charges growing out of
feminist demonstrations. They were accused of a variety of misdemeanors,
such as disrupting a public meeting, resisting arrest, and trespass. Feminist
commitment cemented these very different women, who together created a
defense team that took care of preventing legal, political, and, most
importantly, emotional isolation. As Morgan admitted, “lawyerism” was
hard to elude, but they managed to work together, and three of the
defendants also acted as co-counsel, revealing themselves as “both eloquent
and outrageous.” The absence of men made the difference and opened up “a
wonderful new dimension.” “We must have created a unique scene in the
courtroom, a traditional bastion of male supremacy,” explained Morgan,
elated. While the judge, prosecutor, and bailiffs were men, all the other
protagonists were women, including spectators and jurors, thus molding a



supportive atmosphere. The defense relied heavily on showing the jury that
the six women were being tried for “unlady-like” acts, not for real crimes.
The jury eventually acquitted them on five counts and convicted them on
two. “We were part of them. I had the feeling that we were defending
ourselves, as well as them,” explained Morgan, who would become the first
openly lesbian judge appointed in the United States.102

The Guild’s National Commission on Women’s Oppression emerged in
1975 to promote the study of women’s issues, develop a national program,
organize local projects such as “anti-sexism committees,” and foster a
connection with the burgeoning women’s movement.103 The same year, the
struggle against sexism was the main topic of the NLG’s national
convention in Columbus, further acknowledging the relevance of this area
of engagement. By then, Guild lawyers had indeed offered their
contribution to countless cases centered on women’s issues, beginning with
some of the early abortion cases.

Estimates of the number of illegal abortions in the United States at the
end of the 1960s ranged from 200,000 to 1.5 million. Reliable statistics
were impossible to gather, but the picture looked grim and terribly
problematic. Many women found the situation unbearable. In that context,
women’s rights groups begun discussing the idea of launching an
affirmative attack in federal court against New York State abortion laws, to
declare them unconstitutional. Importantly, at stake was the right of women
to terminate a pregnancy and not, as it had been in the past, the right of
doctors to practice medicine. While a list of plaintiffs rapidly built up, a
coalition named Women’s Abortion Project coordinated the “women’s law
suit.”

Radical women lawyers Nancy Stearns (lead counsel and staff attorney at
the Center for Constitutional Rights), Ann Garfinkle, Emily Goodman,
Florynce Kennedy, Carol Lefcourt, and Diane Schulder took the lead on the
main case, known as Abramowicz v. Lefkowitz, whose plaintiffs were 314
people, mostly women. Three other companion lawsuits—brought by
medical doctors, community activists, and a reverend—also joined the legal
battle. Defendants in all cases were New York attorney general Louis J.
Lefkowitz, New York district attorney Frank Hogan, and Bronx district
attorney Burton Roberts.



Nancy Stearns and her colleagues relied on a twofold strategy: first,
women’s direct testimonies on the physical and psychological damages of
illegal abortions or unwanted pregnancies, and second, public
demonstrations by women’s liberation groups. In January 1970, dozens of
women flocked to the Foley Square courthouse to give their depositions in
front of lawyers and reporters. They carried either babies or coat hangers,
the symbol of illegal abortion.104 Under oath, a select number of plaintiffs
described the ordeals of finding complicit abortionists, explained the do-it-
yourself unsafe methods for abortion, and disclosed the functioning of the
homes for unwed mothers and the cruel system of forced adoptions. They
also confessed their “shotgun weddings” and revealed the isolation they
suffered when they got pregnant before marriage. Meanwhile, various
public events drew attention to the case and, at the end of March, a large
march of women under the banner of the Women’s National Abortion
Action Coalition invaded Manhattan. Just a few days later, and before the
trial opened, the New York State legislature voted to amend the abortion
laws. As of July 1970, abortion prior to the twenty-fourth week of
pregnancy became legal.105

The women’s victory was indisputable and confirmed that aggressive
legal-political strategies bore fruit even outside the judicial system. Yet
women’s rights activists were far from being fully satisfied, as their stated
goal was to raise the issue of the constitutionality of abortion laws at the
national level. Soon, indeed, similar initiatives blossomed in other states. In
the spring of 1971, Guild president Catherine Roraback, who had already
been a protagonist in the legal fight for the legalization of the purchase and
use of contraceptives (Griswold v. Connecticut), led a team of women
lawyers representing a dozen feminists who filed a class action challenging
the constitutionality of Connecticut’s abortion law of 1860. In this case, too,
the activists chose the judicial avenue as a mere first step in a larger
mobilization, mistrusting the transformative power of the law. A federal
court ruled in favor of the women plaintiffs, but the governor called a
special session of the state legislature to write a new statute to protect the
sanctity of life. The bill passed and further restricted the abortion law. In the
meantime, the plaintiffs reached out to their peers, became nearly two
thousand strong, and went back to the halls of justice, bringing with them



two pregnant women in need of an abortion. In 1972, a federal court
overturned the state’s anti-abortion law.106

In accordance with the Guild’s approach, once a right was gained, it was
equally important for lawyers to preserve it and extend it across society.
And so it was with the right to abortion. In deciding Roe v. Wade (1973), the
U.S. Supreme Court recognized a woman’s right to terminate unwanted
pregnancy in the first trimester as absolute. Early-term abortions thus
passed from the realm of prosecutorial scrutiny into that of a woman’s right
to privacy. During the second trimester, however, the state interest in
promoting the health of the mother and prenatal life competed with a
woman’s freedom of choice.107 According to Guild lawyers, far from being
a momentous victory, the ruling was “an O.K. decision,” coupled with a
“loosely-knit standard.” Sure, two justices had supported it on libertarian
bases, but it was still unclear what would happen in the future, especially
for women on welfare and “Third-World women.”108

Abortion had to be fully available to every woman, as sterilization, self-
induced or illegal abortions, and unwanted pregnancies were now, more
than ever, unacceptable. With this aim in mind, radical women lawyers
worked unabatedly in the following years.109 For example, in 1973,
Roraback successfully argued another case in which a federal judge ruled
that the State of Connecticut had to pay for a welfare recipient’s abortion if
a doctor certified that it was necessary. In 1976, after the Hyde Amendment
(and its following reformulations) barred the use of federal funds to
reimburse the cost of abortions under Medicaid, Guild lawyers went back to
the game. With the ACLU and Planned Parenthood attorneys, they filed a
lawsuit to defend the rights of an indigent woman. The case initially
brought a favorable ruling in the district court (McRae v. Califano), holding
that the recent restrictions violated the First Amendment and the
establishment clause of the Fifth Amendment. A June 1980 Supreme Court
decision (Harris v. McRae), however, upheld the constitutionality of the
original Hyde Amendment, whose exceptions remained for a long time only
cases in which the woman’s life was endangered.110

Central as it was, abortion was far from the only issue of interest during
that period. Male-inflicted domestic violence, for instance, was increasingly
being reported but remained largely ignored by police and the judiciary.
One of the few means of protection were shelters for battered women, first



ideated by feminists. So, in the second half of the 1970s, Guild lawyers
worked to help create these “refuges,” which not only subtracted women
from home violence but also undermined the “patriarchal” institution of the
family.111 For example, Peggy Wiesenberg, a young attorney who worked
for Minneapolis Legal Aid, was among the founders of the Harriet Tubman
Women’s Shelter, one of the first structures of this kind in the country,
which hosted both mothers and kids. Led by the Battered Women’s
Movement, the shelter was created in 1977 and, thanks to Wiesenberg’s
legal knowledge and connections, was framed within the Minneapolis
Housing and Redevelopment Authority, from which it acquired a building
for $1 and garnered state welfare funds.112

While the feminist movement found larger audiences, the defense of gay
rights also attracted increasing attention, as it rapidly grew from an invisible
phenomenon to a significant factor of social concern. By 1973, four years
after the groundbreaking Stonewall riots in New York, gay organizations
already numbered eight hundred in the country and were voicing their
discontent. And yet they still faced both legal and social discrimination. The
majority of American states enforced sodomy laws that prohibited sexual
acts between persons of the same sex, and gay people could not serve in the
armed forces, could not be hired in many government offices, and were
commonly excluded from many jobs.113

As had happened in the case of women, radical lawyers’ struggle for gay
rights first developed within their own milieu. At the Guild’s 1971 national
convention in Boulder, Colorado, a few gay lawyers began discussing the
formation of a gay caucus. Yet, even within such a young and progressive
environment, homosexuality was still a peripheral concern. Criticism,
indifference, and even disdain were common; on the one hand, radical
lawyers replicated the very conservative habits of the legal profession,
where gay discrimination was widespread; on the other hand, they resented
the ideological climate of the Left. The Revolutionary Union and the
October League, two Maoist organizations that attracted many radical
lawyers, defined homosexuals as “unnatural and perverts,” while gay
people dubbed the former “doctrinaire heterosexists.”114

“In all but a few states it is illegal for lesbians and homosexual men to
express their love openly. This is compounded by anti-gay attitudes either
clearly stated or merely left understood in state bar associations,” reads a



1972 letter by a group of gay lawyers to a Guild local chapter. According to
them, not only did gay lawyers hide their sexual preferences, but they were
also “unable to be open, let alone publicly fight for their gay sisters and
brothers.” The enemy front included all “oppressive institutions,” from the
nuclear family to the church, but also the leftist groups that maintained “the
same sexist racist attitudes of America.” Tired of adducing justifications,
gay lawyers asked for comprehension, guidance, and support.115

Times were changing, however. A gay caucus was officially formed at
the 1974 national convention of the NLG, when the organization officially
recognized that gay people were part of the revolutionary movement. In
1975, the first Gay Rights Summer Project was held in Los Angeles. Law
students began working together with older local lawyers to address
discrimination, and local gay caucuses were built in different cities. That
same year, a Gay Rights Task Force was established to serve as a
clearinghouse for legal work on gay rights, in areas such as child custody,
police harassment, and employment discrimination. The chair of the task
force was Thomas Steel, a gay lawyer in San Francisco who undertook
prominent cases involving free speech, freedom of religion, and rights of
minorities. Projects focusing on anti-discrimination laws thrived for a few
years, operating closely with community groups.116

Lesbian custody, in particular, attracted much attention within the Guild,
for it was an intrinsically controversial topic and a largely unmapped legal
territory. Until the late 1960s, same-sex sexuality was still understood as
antithetical to parenting and, at the judicial level, “the best interest of the
child” persistently lay in the heterosexual household. Yet things began to
change rapidly, also by virtue of radical lawyers.117 In 1972, Madeleine
Isaacson and Sandy Schuster—two mothers who openly identified as
lesbians and had committed to each other—were granted custody of their
minor children, who were born out of their previous relationships. However,
custody was contingent on the women’s promise not to live together. In
April 1974, the fathers petitioned for a modification of the custody order,
arguing that the children and their mothers lived together as a family.
Furthermore, the two mothers had become prominent advocates of
lesbianism: they had indeed made a documentary, written a book, appeared
on TV shows, and given various media interviews. The children, the fathers



argued, were being led to approve homosexuality and would likely become
juvenile delinquents.118

It was a dream case for radical lawyers. Four Guild attorneys, in
cooperation with the ACLU, represented the two women, who were also
included in the defense team. To discuss strategy and strengthen their union,
they met weekly for several months. Previous lesbian-mother cases had
typically led to adverse rulings and revealed, according to Guild lawyers,
the “homophobic nature of the judicial system.” Moreover, in this case a
prominent conservative lawyer, who consistently analogized lesbianism to
epilepsy and leprosy, represented the fathers and called experts who
testified that lesbianism was incompatible with the role of parent. Yet the
fact that the American Psychiatric Association had recently (1973) removed
“homosexuality” from the psychiatric nomenclature as a “mental disorder”
boded well for the mothers. So the defense presented a vast array of expert
testimonies on contemporary sexual mores, emotional development of
children, sociological theories on homosexuality, and gender. The defense
also consistently argued that children should have the freedom to choose
their sexual identity. After a six-day trial during which the courtroom was
constantly packed with women supporters, the court ordered that the two
mothers retain custody of the children, refused to limit their right to
publicly speak about their sexuality and lifestyle, and determined that they
could live together as a single household. The tribunal also ruled that
homosexuality per se was not a proper basis for denying custody to a
parent.119

The victory was resounding and contributed making the Guild a point of
reference for gay custody rights. During the summer of 1977, for instance,
the New York Guild’s Anti-Sexism Committee hosted a Lesbian
Custody/Gay Rights Summer Project to help women learn how to run a
custody counseling clinic for lesbian mothers. For six weeks, radical
lawyers held workshops to train twenty women from Dykes and Tykes—a
community organization of lesbian mothers—in paralegal and peer
counseling. The Dykes and Tykes Legal Custody Center eventually opened
in December 1978.120 The Guild also wrote and published a pioneering
manual on lesbian mother custody rights and offered seminars on gay
rights, protracting its solitary engagement until the end of the decade, when



this area of law ceased to be a niche for open-minded, progressive
attorneys.121



10    Against Political Repression

Richard Nixon put it plainly in his 1968 presidential campaign and
reiterated it countless times thereafter: “In a system that provides for
peaceful change, there is no cause that justifies resort to violence. Let us
recognize that the first civil right of every American is to be free from
domestic violence.” Those who were wreaking havoc in the United States,
insisted the President, were “not romantic revolutionaries” but “the same
thugs and hoodlums that have always plagued the good people.”1

Between the late 1960s and early 1970s—and more resolutely under
Nixon—law enforcement responded to the growth of radicalism and the
breakdown of social order with a new approach. As historian Elizabeth
Hinton carefully documented, this transformation of policing had already
emerged from the ashes of the 1964–65 urban rebellions, when policy
makers resolved that only intensified enforcement of the law in Black
neighborhoods would tame anarchy and avoid chaos. Indeed, President
Johnson’s war on crime officially began with the September 1965 passage
of the Law Enforcement Assistance Act, which secured for urban police
departments federal funds to increase recruits, professionalize them, and
arm them with military-grade weapons. Johnson’s legislation also instituted
the Office of Law Enforcement Assistance (OLEA), initially headed by
Ramsey Clark, to fund public and private programs to modernize law
enforcement technologies and strategies. While Johnson insisted that law
and order should not be separated from a robust intervention on poverty and
education, police officers increasingly assumed a role in the administration
of urban social programs.

When Nixon took office, he disregarded Johnson’s social agenda and
incentivized the expansion of policing that his liberal predecessor had



initiated. The Law Enforcement Assistance Administration (LEAA),
formerly OLEA, became the key agency to design and implement the
“punitive intervention” against crime in American cities, and its budget
swelled from $63 million in 1969 to $871 million in 1974.2 Inevitably, the
policing of protest expanded too, especially because the Nixon
administration tended to subsume political contention under crime. Police
forces shifted from passive monitoring, crowd control, and peacekeeping to
active suppression of dissent, often assuming an adversarial role. What
materialized was, in Frank Donner’s words, “a pattern of hostility and
harassment, usually haphazard and unplanned,” which included
indiscriminate targeting of a wide range of peaceful groups and individuals;
stop-and-frisk policies; racial profiling; intrusive, extensive, and frequently
illegal surveillance; and aggressive measures, such as incitement to
violence, provocation, and disruption. Police countersubversive units—
commonly known as red squads—expanded greatly in all major cities,
employing an increasing number of agents. They adopted new technologies,
amassed an unprecedented volume of information, and cooperated with
federal agencies such as the FBI and the CIA.3

At the urging of Nixon, who wanted to defeat “revolutionary terrorism”
at any price, the FBI was indeed building the nation’s first institutions
dedicated to preventing and opposing terrorism. Some of the projects
devised during that period never took shape, and results were mixed. But in
the short term, between July 1969 and July 1972, the bureau increased new
domestic surveillance investigations by over 50 percent and expanded
covert operations.4 According to historian Robert J. Goldstein, around 1971
the FBI had at its disposal approximately 2,000 intelligence agents, 7,000
so-called ghetto informants, and 1,700 regular domestic intelligence
informants who could rely on another 1,400 confidential sources.5

Those who first and foremost suffered from this wave of heightened
policing were, predictably, Black Power militants—most notably, the Black
Panther Party. As a matter of fact, the group’s size had skyrocketed in a
matter of a few years, upgrading a local organization into a national
movement. By 1969, it comprised approximately five thousand members
across forty local chapters. While denouncing police harassment, the
Panthers themselves were violent and fear-inducing. Their “police
patrolling” was actually aggressive and intimidating, at least in the eyes of



many observers. The “distinction between using firearms to repel
aggression and employing them as existential symbols of self-assertion
sometimes became blurred,” historian and former activist Mark D. Naison
noted.6 Indeed, the rhetorical appeal to “pick up the gun” and “kill the pigs”
remained hardly abstract, as the Panthers often refused to submit to police
control and confronted police with firearms. They killed and were killed.

In January 1968, Huey Newton had also ordered all Panthers to keep
weapons in their homes so they could react to warrantless police searches,
further increasing the likelihood of armed clashes. As if this were not
enough, internal discipline in the BPP was hard to maintain, especially
because national leaders spent considerable time in jail. Strategic divisions,
purges, and personal disputes propagated; thus, endogenous violence,
including beatings and murders, also grew. While the leadership continued
to emphasize community service, a faction led by Eldridge Cleaver (who
would later be expelled from the party) openly advocated military
escalation and prepared to wage urban guerrilla warfare. A parallel
underground organization also took shape.7

And yet the evolution of Panthers’ violent conduct was deeply
intertwined with policing. To some extent, it was a by-product of both the
aforementioned wave of police repression and the unleashing of a specific
branch of the FBI’s COINTELPRO, initiated in November 1968 and
intended to disrupt or otherwise neutralize the BPP. The array of
counterintelligence activities targeting the Panthers was larger than ever,
including disinformation, fostering antagonism with parent groups,
harassment of supporters, infiltration of informants and provocateurs,
instigation of internal feuds, raids at local offices, and even assassinations.
In the two-year span between 1968 and 1970, at least 233 FBI
counterintelligence operations targeted the Panthers.8 Commenting on the
growing number of arrests that hit the BPP, Charles Garry reported that
during the spring of 1969 alone, he had received two hundred separate
requests for legal representation from members of the group who had been
victims of the unprecedented police and intelligence crackdown.9 According
to other estimates, by the end of 1969, at least thirty Panthers were facing
the death penalty, forty were facing life imprisonment, and fifty-five were
facing sentences of up to thirty years. About 155 Panthers were in jail or
underground.10



To save the situation, in September 1968 a group of Guild attorneys filed
a suit on behalf of the BPP in New York, charging the New York Police
Department with systematic “violence, intimidation and humiliation,”
asking for community control of the police, and seeking injunctions
forbidding the police from harassing the Black Panthers. Answering the
Panthers’ call for a Conference for a United Front against Fascism, a few
radical lawyers, including Kunstler and Garry, took part in a massive
gathering that was held in Oakland in July 1969. The two lawyers solemnly
promised to develop a plan to provide an ongoing legal defense for Black
militants and pledged to enlist a thousand colleagues.11 Yet these and other
legal maneuvers, albeit well-intentioned, looked increasingly futile.

In such an overheated context—and specifically after the raid in Chicago,
which had left Fred Hampton and Mark Clark dead, and after the five-hour
gun battle between a SWAT team and the Panthers at the BPP headquarters
in Los Angeles12—white supporters, including lawyers, decided to offer
their presence at Panthers’ premises.13 Conceived to de-escalate police
intervention, this form of assistance seemed more urgent than legal
representation; in fact, it was a survival strategy. As Dan Siegel recounted,
external supporters like him created the Committee to Defend the Black
Panther Party, which organized all-night vigils at the BPP headquarters.
They also exerted pressure on the city governments of Berkeley and
Oakland to avoid hazardous attacks.14 Tony Serra, an eccentric radical
attorney and a quintessential hippie, slept at Panthers’ quarters many nights
in the company of other lawyers. He vividly recalls a state of war, with the
buildings sandbagged, the Panthers armed with guns, and everybody ready
for a shoot-out. Since lawyers risked being bugged with electronic devices,
they had to sleep naked. They stayed in sleeping bags in front of the door,
explains Serra, “so in case the police came you would go out to mediate, or
you would be a witness, or … you would be shot!” The police, thankfully,
never showed up in their presence.15

Far from being chastised like the Panthers, the white New Left was
nonetheless a victim of this recrudescence of police repression, especially
through mass arrests and unbridled interventions during demonstrations.
Moreover, in May 1968, the FBI started a branch of COINTELPRO
specifically designed to hit the New Left, which put into effect more than
450 documented covert actions in three years. Tactics included



disinformation, instigation of internal conflicts, infiltration, and
provocation.16 In this case, too, Guild lawyers wanted to do more than
providing mere representation. They recast Panthers’ idea of “policing the
police” by sending “legal observers” to demonstrations and offering on-call
systems with constant availability of lawyers (see also chapter 2).17

This system reportedly prevented and halted countless “interrogation-cell
beatings,” deprived police of opportunities for harassment or retaliation,
and gave people who were abused by police a chance to file civil damages
claims.18 As a Chicago activist who was arrested during a raid explained, as
soon as NLG lawyers arrived at the police station where he and his
comrades were being detained, the police officers changed their attitude.
The people under custody were not interrogated or intimidated: “It was as if
someone higher up was very up-tight about the publicity that might arise
from the attack. We were charged with the lightest charges that could have
been trumped up.… We were given relatively low bonds the next
morning.”19

Legal observers were duly trained in workshops, while the Guild offices
produced a large number of materials to inform activists of their rights vis-
à-vis police controls, arrests, or harassment in various circumstances, like in
their cars, in their houses, and on the street. Tips included how to hide dope,
where to buy a gun, where to store weapons, when to consent to a search,
and when to confess or sign anything (never). “There is no such thing as
security paranoia. Things are getting heavier,” warned one of these “legal
street sheets.”20 A Bust Book was also assembled by a few Guild lawyers
and Columbia University law students in 1969. It described, in practical
terms, the encounter with the police in the street and the usual process of
arrest and detention, making them less obscure and intimidating. It also
offered a myriad of suggestions, from what to wear at a demonstration to
how to call an attorney from a police station. Initially printed under the
name of a phantasmal organization, an extended version of the Bust Book
was later published by Grove Press and sold fifty thousand copies,
becoming a must-have in the movement.21

A remarkable case of Guild legal observers’ intervention occurred in
support of the New York chapter of the Young Lords (YL), a group of
Puerto Rican revolutionary nationalists. Born as a Chicago street gang
during the 1950s, the YL had grown following the Black Panthers’ lead. In



a thirteen-point document, the Lords pledged to fight for the dignity of the
racially oppressed and to advance basic human needs in the barrio,
including food, housing, and health. Wearing their signature purple berets
and speaking their unmistakable “Spanglish,” these young militants also
advocated armed self-defense and socialism. In the fall of 1968 they opened
a chapter in East Harlem, where locals regarded them with sympathy and
supported their community service programs, but the media often depicted
them as thugs and lawbreakers.22

Looking for a place to host their breakfast for children program and to
run their health clinic, the Lords hoped to employ East Harlem’s First
Spanish United Methodist Church and negotiated for weeks with the local
minister. However, the priest denied the use of the building. On December
28, 1969, arguing that the church had ignored people’s suffering, the Lords
barricaded inside the church for ten days. As historian Johanna Fernández
has documented, the occupied building was renamed the People’s Church
and transformed into a staging ground for the Lords vision of society: “a
liberated space offered as a sanctuary for East Harlem poor.” The YL
enjoyed strong support among both the New Left and the BPP, and
approximately 150 activists permanently rotated in and out of the church.
Even BPP leader Kathleen Cleaver and former SNCC chair H. Rap Brown
visited the building. Charles Garry went there too, to read Huey Newton’s
solidarity greeting, which reportedly “thrilled the packed chapel with
clenched fists raised in spread-armed salute.”23

Among these enthusiastic devotees were also a number of NLG lawyers
who were already in contact with the group. As soon as the occupation was
proclaimed, they immediately filed court injunctions to uphold the Young
Lords’ right to protest and acted as legal observers at the church. “With the
knowledge of recent Black Panther shootings hanging heavily over the
Lords,” read a Guild report, “it was decided that extraordinary legal
services were essential to prevent a repetition of the Panther incidents.”
Therefore, teams of lawyers accompanied the Lords to the church each
Sunday, sat in their office every night, and provided around-the-clock “legal
coverage.” Several of them also set up a legal clinic within the church to
interview community members and give legal advice. According to various
sources, on more than one occasion the presence of legal observers did in
fact help to de-escalate police and avoid incidents. In all, sixty lawyers and



law students, coordinated by attorney Carol Goodman, participated in the
six-hour shifts at the church for ten days. Police finally came in on January
7, 1970, to enforce the injunction originally filed by the priest requiring the
Lords to vacate the church.24

Yet the presence of twenty-four lawyers and law students inside and
outside the church avoided what could have been a bloody confrontation.
Those outside moved quickly to cool the three hundred riot police who
were ready for action, while those inside assisted in arranging the exit of
supporters who wanted to leave peacefully. Observers kept a channel of
communication with the police open and searched the church thoroughly to
certify that—contrary to rumors—there were no weapons inside the
building. They also reassured the authorities, explaining that the Lords did
not intend to resist arrest. Because of the police’s good faith in counsel,
only eight unarmed sheriff’s deputies eventually entered the church.
Escorted by lawyers, police managed to walk out the 105 occupiers who
still remained inside the premises.25 Not only were the arrests performed in
a peaceful way, but the subsequent phases of the case were handled coolly,
to the point that the judge released all 105 defendants on their own
recognizance. Guild attorneys took care of them and created a Young Lords
Committee, while Puerto Rican congressman Herman Badillo acted as a
mediator. As a result, charges were dropped, and the church agreed to
initiate a day-care center and a clinic for a drug rehabilitation program.
Lawyers from the Guild’s Mass Defense Office also successfully
represented thirteen Young Lords who were charged with crimes such as
riot, trespass, and unlawful assembly for a previous bust at the church.26

The success of the action did nothing but enhance the Lords’ visibility
and popularity, followed by a quick and stellar growth of its ranks. One
incident, however, seemed to interrupt the ascent. In October 1970, two YL
militants were arrested by undercover narcotics officers for attempted arson.
Two Guild lawyers were ready to help, but they had limited access to their
clients, who were jailed at the Tombs. Right after, one of them, Julio
Roldan, was found hanging in his cell, without a clear motive. Crying
scandal and denouncing a murder, the YL carried Roldan’s body to the First
Spanish United Methodist Church with a funeral procession. They forced
their way into the church and proclaimed their intention to remain
indefinitely in the building from which they had been evicted ten months



earlier. This time, however, they carried weapons and threatened an
insurrection by the East Harlem community to protect them.

Occurring in the wake of the New York prison rebellions, this second
occupation drew enormous attention. The Lords’ demand to investigate
both the death of their comrade and the whole city’s penitentiary system
resonated among progressive and liberal public opinion. Fearing the
subversive contagion of the Lords, Mayor John Lindsay stated that no
violation of the law was occurring within the church and assured that he
would take no legal action to oust them. While an independent investigative
commission—led by Puerto Rican attorney Geraldo Rivera—scrutinized the
events at the Tombs, the Young Lords animated political and social
activities in the church. Ordered to leave the premises six weeks after the
takeover, the Lords walked out without police intervention.27

Since the early seventies, as mass rallies and contentious actions ebbed,
red squad activities began retreating too. A larger public acknowledged that
police behavior had been frequently unbridled, and red-hunting units had
sometimes exaggerated or fabricated the subversive threat.28 Even so, the
Guild kept mobilizing its ranks to monitor less visible police abuses. In
1975, for example, the NLG created a National Task Force on Police
Crimes, which undertook the task of exposing the work of the LEAA.
Ahead of the times, the Guild pointed to the manifold risks of a “corporate
managerial model” applied to police and fiercely denounced it. As would
become clear in the following years, the LEAA had turned into a system of
corruption and patronage.29

The Specter of Federal Grand Juries
Grand juries are bodies of citizens convened to decide whether there is
sufficient evidence to hold another citizen for trial. Historically, grand juries
were people’s panels that protected suspects against unjust prosecutions.
They acted as independent checks on prosecutors’ discretion, upholding a
right guaranteed by the Fifth Amendment.

By many accounts, these functions and prerogatives were valid up until
1969–70. At that point, the Justice Department of the Nixon administration
turned the power of these “people’s tribunals” into a weapon against
political dissent, using them as a kind of intelligence agency. Since the



HUAC congressional investigations were no longer acceptable instruments
to quell subversion, the government established a political grand jury
network, which was managed by a revitalized Internal Security Division
(ISD) of the Justice Department and led by Republican Party official Robert
C. Mardian. Mardian, by the way, would later be involved in the Watergate
scandal and indicted by a grand jury himself. U.S. attorney Guy L.
Goodwin became the head of the Special Litigation Section of the ISD and
served as a sort of field marshal, organizing federal grand juries across the
nation to locate enemies of the state and gather evidence against them. At
the same time, ISD staff increased from seven to sixty lawyers.

Being entrusted with the sensitive job of weighing prosecutors’ evidence,
grand juries were given ample investigatory powers and protected secrecy,
as well as extraordinary authority to compel testimony and punish
recalcitrant witnesses. In particular, a federal prosecutor could subpoena
anyone to appear before a grand jury without explaining the purposes of the
investigation—not even whether the person was being questioned as a
potential defendant or mere witness. Also, there was no limit to the number
of witnesses who could be called, to the number of questions that could be
addressed, and to the number of subpoenas. The witness entered the
chamber alone, had no right to retain a lawyer, and had no right to a
transcript of the testimony. Most importantly, after the Organized Crime
Control Act of 1970, which expanded the power of federal grand juries, the
witness also lost the right to remain silent. Through the institute of the “use
immunity,” also known as “forced immunity,” if a witness did not agree to
testify, claiming Fifth Amendment rights (privilege against self-
incrimination), a prosecutor could force immunity upon the witness.
Accordingly, the witness could not be prosecuted for any offense coming
out of the investigation but could not assert the right to remain silent. In the
case of a persisting refusal to testify, the witness could be jailed for
contempt (refusal to obey an order of the court) until the grand jury was
active. The same 1970 act also empowered the Justice Department to
convene special investigative grand juries for up to eighteen months,
renewable.

It goes without saying that this configuration of federal grand juries made
them one of the most formidable devices for intelligence gathering and
political disruption, especially in the hands of an administration that felt



under the assault of subversive forces. According to estimates, between
1970 and 1973, the ISD conducted over one hundred grand juries in eighty-
four cities, called between one thousand and two thousand witnesses by
subpoena, and returned some four hundred indictments, often pro forma. Up
to fifty of these grand juries were openly political, with their targets
including the Black Panthers, the Catholic left, and the American Indian
Movement. Essentially no one on the radical front was exempt. Blaming
grand juries’ proliferation and their unfettered discretion, even Senator Ted
Kennedy went as far as saying that “the abuses of power of the
Department’s overzealous prosecutors do not even know the bounds of a
Joe McCarthy.” After an interruption caused by the Watergate scandal, a
second wave of grand jury investigations took off in 1975, hitting a number
of radical groups, including the Symbionese Liberation Army and the
Weather Underground, but also subpoenaing an increasing number of
radical lawyers.30

Since the very beginning of this redefinition of grand juries, Guild
lawyers cast a wary eye on them. In a cruel twist of history, this citizens’
counterforce—also designed to protect political dissent—was transformed
into a weapon in the hands of the Justice Department and a tool to
intimidate advocates of disfavored ideas. As Guild attorney Jim Reif
recalls, grand juries “could force people into essentially a secret proceeding
on very short notice without having lawyers sitting next to them. They
committed people to travel thousands of miles in a few days and asked them
far-reaching, invasive questions on political activities that really did not
have anything to do with genuine criminal investigation.”31 While no one
could be directly compelled to answer questions posed by FBI agents or
produce other evidence for them, as the FBI did not retain subpoena power,
these new grand juries were used to circumvent this limitation and discover
evidence that would have otherwise remained out of reach.32

It naturally followed that counseling witnesses subpoenaed before
political grand juries became a priority for the NLG and looked like a
throwback to past efforts to protect witnesses before HUAC. In a sense,
being at the forefront of such a legal fight seemed the best way to close
ranks against what radical lawyers labelled the “Gestapo tactics” of
Nixon.33 In 1971, attorneys began sharing information and acquiring
expertise on this area of law, which lacked a significant caseload but was



developing rapidly. A year later, the Grand Jury Defense Office opened in
San Francisco. The office worked as a center of national coordination, a
clearinghouse, and a training hub. Since lawyers had no prior exposure to
this matter, workshops to instruct counsel representing witnesses were held
across the country. Jim Reif, who worked with the Center for Constitutional
Rights and focused on grand juries, toured the United States with a core
group of a dozen lawyers to support other colleagues and witnesses,
somehow tailing the trajectory of Guy Goodwin. The Grand Jury Defense
Office also published a booklet for prospective grand jury witnesses and, in
1974, authored Representation of Witnesses before Federal Grand Juries, at
the time the only legal manual on grand jury law. In the meantime, the
Guild proposed the formation of a national Coalition to End Grand Jury
Abuse, to initiate an educational and legislative campaign calling for the
reform of this misused judicial tool. The ACLU, the NECLC, the NCBL,
and the Women’s Strike for Peace joined the initiative, which also led to the
drafting of a bill.34

The opportunity of testifying or not, even in cases of forced immunity
when witnesses faced the risk of prison, was widely discussed. Should we
ever talk with the enemy? Is it more convenient for the movement the
jailing of a militant who remains silent or the freedom of a militant who
accepts to testify and potentially endangers others? These and other
questions haunted Guild lawyers and, once again, inner divisions formed.
For some, mostly hard-core radicals, non-collaboration was imperative, and
the NLG, they argued, should be entitled to protect it. The movement could
not afford to be further divided and weakened by tipping off the authorities.
For others, immunity was a trap against the movement, and it was essential
to defuse it by testifying. Eventually, a middle-of-the-road and flexible
approach prevailed: it seemed wise to take into consideration a range of
factors, from the kind of information the witness knew to the effective risk
of perjury, and let the activists decide, case by case.35

In practical terms, the whole effort succeeded in both publicizing to the
legal community the repressive use of grand juries and providing
substantial know-how to lawyers and militants. According to rough
estimates, 75 percent of the lawyers working on political grand juries were
Guild lawyers, and 90 percent of them were trained by the Guild.
Coordination among cases and exchange of opinions and briefs through the



Guild were also crucial. And victories in court came frequently. A team of
radical lawyers, for instance, successfully represented Joanne Kinoy,
Arthur’s daughter and a leftist activist, who was involved in one of the first
grand jury cases in which the government tried to leverage the immunity
mechanism. She refused to testify on the whereabouts of two Weather
Underground militants, but the government’s application for immunity was
rejected.36 In a number of other cases, radical lawyers either impaired the
grant of immunity or were able to delay the contempt hearings until the end
of the relative grand jury session, so witnesses avoided talking and were not
jailed.37

The radical community that gravitated around the Weather Underground
seemed quite impenetrable and essentially complied with the instructions
that the group itself sent to its sympathizers. “Grand juries,” read the
document, “are a way of getting information that the pigs couldn’t get in
any other way.” Hence, it was necessary to refrain from talking or, in the
worst case, it was advisable to answer without providing any reliable
evidence.38 As a matter of fact, the Weather Underground resisted the
assault of federal grand juries, also with the help of radical lawyers. The
1972 grand jury that was impaneled in San Francisco and subpoenaed
seventeen leftists from the area is a case in point. By virtue of a legal and
extralegal battle led by a Guild team—to get subpoenas quashed and to
denounce in the media a preposterous investigation—only a couple of
activists, allegedly devoid of any relevant information, testified, while the
others avoided cooperation. Only one of them was charged with contempt
and spent a month in jail, but indictments were never issued.39

Despite lawyers’ unrelenting efforts, however, it was hard to cope with
this pernicious mechanism of intelligence gathering and its chilling effects.
Supportive communities sometimes broke down under the attack of grand
juries. For example, a number of radical lesbians and feminists in
Massachusetts were approached in an attempt to seek information on two
women, Susan Saxe and Katherine Power, who were on the FBI’s Most
Wanted list for their participation in a radical group that committed
robberies and murdered a police officer. Between forty and fifty of them
were subpoenaed and eventually only six among them decided not to talk.
They were granted use immunity and, after a second refusal to testify, were
held in contempt and jailed. However, five of them decided to free



themselves by going back to the grand jury for a third time and finally
cooperate. Only one remained in jail. Although the defense claimed that
these five witnesses did not disclose any sensitive information, Saxe was
arrested, and the unity of the radical front was clearly damaged.40

All in all, it is hard to assess the extent to which lawyers and militants
were able to substantially impair the work of political grand juries, although
they certainly slowed it down and forestalled it several times. One aspect,
however, emerges quite distinctly from such mixed evidence. Many federal
grand jury investigations failed to achieve their goals because the
government refused to disclose whether “illegal electronic surveillance”—
essentially, wiretapping conducted in the absence of a properly issued
warrant—formed the basis for the questions that were addressed to
witnesses. The repressive apparatus stumbled upon that major obstacle, and
radical lawyers were ready to take advantage of it.

Turning Surveillance against Itself
Since the beginning of the 1970s, the menace of all-pervasive monitoring of
human activities loomed large in American society. More than at any time
before, multiple voices raised awareness of such a threat and leveled
charges against the government. “The exponential growth of privacy-
invading technology”—wrote, prophetically, Senator Charles E. Goodell, a
moderate Republican of New York—“is whittling away our privacy so
rapidly that soon we may not be able to prevent our government,
employers, and others who pass judgment upon us from knowing virtually
everything about us from the moment of birth to the date, amount, purpose,
and recipient of our last check. In this computer age, virtually everywhere
we go we leave electronic tracks on somebody’s computer.”41

The escalation and increasing sophistication of surveillance protocols
mirrored broader social trends but were also correlated with the approval of
the Omnibus Crime Act in 1968 and the subsequent expansion of policing
under Nixon. Red squads and the FBI routinely collected and exchanged an
extraordinary volume of data concerning any kind of dissident activity,
including peaceful and lawful organizations whose menace to national
security was at best unrealistic. In fact, the network of political surveillance
was more intricate than that, involving both the CIA and the army. In



principle designated to intercept and counter foreign threats, the CIA and
the army had extended their mission in order to monitor domestic dissent
through a variety of projects and operations. For example, they scrutinized
phone calls and correspondence, generated tens of thousands of dossiers on
presumed radicals, and tracked down alleged foreign influences on alleged
extremists.42

While Senator Samuel J. Ervin’s Subcommittee on Constitutional Rights
tried to uncover the extent of military spying, conservative voices took up
the cudgels for the government and its right to surveil citizens. William H.
Rehnquist, who at the time was an assistant attorney general in the Office of
General Counsel at the Department of Justice, insisted that the Constitution
empowered the president to prevent violation of the law through extensive,
warrantless surveillance if necessary. It was an “inherent power” of the
executive branch, mandated by the need to protect the “national interest.”43

Before taking his seat on the U.S. Supreme Court and changing his mind,
Lewis F. Powell, former president of the American Bar Association, wrote a
widely read essay arguing that the charges of repression leveled against law
enforcement were “false” or, otherwise said, “standard leftist propaganda.”
In particular, the impression of massive eavesdropping was almost “a
conspiracy to confuse the public,” as wiretaps numbered only a few
hundred annually. Law-abiding citizens, indeed, had “nothing to fear.”44

Radical lawyers could not help but engage in this arena of political and
legal confrontation. One of the first steps was taken in 1971, when a group
of Guild lawyers filed a class action against the City of New York, its police
commissioner, and the Intelligence Division of the New York City Police
Department. Drafted by Martin Stolar, Jethro M. Eisenstein, and Paul G.
Chevigny, the class action charged the NYC red squad with a wide array of
abuses that revolved around illegal surveillance, infiltration, and
provocation, all to the detriment of First Amendment rights. Plaintiffs of
Handschu v. Special Services Division, as the case is known, were a group
of individuals that Guild lawyers drew from the movement milieu,
including Abbie Hoffman and Jerry Rubin, who gave sworn statements
about being surveilled and provoked. For a laugh, the name of Barbara
Handschu, who helped to organize the class action, appeared first on a list
of plaintiffs that increasingly grew bigger. In 1985, a settlement was finally
reached. Although the Guild harshly criticized the settlement for being a



meager compromise, the class action, which is still open, led to the creation
of evolving guidelines that police should follow and citizens can invoke.45

At the same time, radical lawyers began to delve into electronic
surveillance to unhinge the grand juries’ mechanism. In this regard, it is
worth remembering that since the 1930s, the government’s policy had been
to use electronic surveillance only against suspected spies working on
behalf of foreign countries. Then the controversial Omnibus Crime Act of
1968 had authorized police wiretapping and eavesdropping in investigations
of many crimes, going largely beyond national security cases. A warrant
based on “probable cause” was always needed; however, in case of
“emergency,” warrantless surveillance was allowed for up to forty-eight
hours. For the first time, the law also permitted the admission of the results
of such surveillance in federal court.

While the number of authorized wiretaps ballooned, it was common
knowledge that government agencies were operating in the absence of
judicial authorization in countless circumstances.46 For example, under the
pressure of Guild attorneys, the Justice Department admitted that it had
conducted electronic surveillance without a warrant on at least some of the
lawyers in the Chicago Eight case. The government argued that the taps
were valid due to their internal security relevance.47 In March 1969,
however, the Supreme Court not only confirmed that defendants were
entitled to the suppression of evidence violative of the Fourth Amendment
but also held that a court hearing was always required to show whether
evidence was “the fruit of the poisonous tree”—namely, tainted.48 Such a
favorable legal backing was immediately exploited.

The first major victory came from the grand jury subpoena of Sister
Jogues Egan, in connection with the investigation of the Harrisburg Seven
in 1971 (see chapter 6). Following her refusal to testify on Fifth
Amendment grounds, she was granted immunity. Her lawyer, Jack Levine,
an associate of the NLG, contacted his Guild fellows for consultation.
Together they raised the possibility that illegal electronic surveillance could
be at the core of the investigation, and this liability could be used to avoid
interrogation. When Egan declined to testify a second time, she contended
that the information that had caused the government to subpoena her flowed
from illegal electronic surveillance. The district court judge refused to
consider that argument; thus, she was held in contempt and jailed. The case



was appealed to the third circuit judges, who in May 1971 recognized that
the government failed to reveal whether Egan was a victim of illegal
surveillance and granted her the right to remain silent. “The Government,”
reads the majority opinion, “now seeks to profit from its unconstitutional
conduct by propounding questions based on the improperly seized
information. To deprive Sister Egan of a shield to ward off such activity
would seriously rend the armor of the Fourth Amendment.” As Reif
remembers, it was a tremendous victory for the radical front and provided a
solid ground to avoid testimonies before grand juries.49

Other similar cases followed in the ensuing months, bringing about
further victories.50 Altogether, such legal developments led to a wholesale
repudiation of the government’s policy of unrestricted surveillance with
U.S. v. U.S. Dist. Ct., a landmark Supreme Court decision. The case arose
from charges brought against John Sinclair, Lawrence “Pun” Plamondon,
and John Forrest, accused of conspiracy to destroy government property,
notably a CIA office in Ann Arbor, Michigan. The three defendants were
leaders of the White Panthers, a radical collective operating between Detroit
and Ann Arbor, and were represented by Kunstler, Weinglass, and Hugh M.
Davis, another Guild lawyer. Sinclair, by the way, was a national figure who
had been sentenced to prison (up to ten years) for possession of marijuana.
Represented by Guild lawyer Ravitz and supported by a parade of
celebrities that included John Lennon and Yoko Ono, he had been released
in December 1971.51

Evidence against these three militants was contained in tape recordings
of conversations they allegedly had with employees of the Cuban embassy.
The prosecution acknowledged warrantless wiretapping, claiming that
national security was at risk, and the Department of Justice confirmed it. As
these admissions transpired, Guild lawyers were puzzled. Why didn’t the
government just deny it? Soon they discovered that the administration was
explicitly seeking a stamp of legitimacy from the Supreme Court on the
notion that the president could easily overlook the Constitution in the name
of national interest. Radical attorneys viewed this attack to the limitations
of power as “unprecedented” and seriously thought that a “transition to
fascism” was underway.52

In any event, the judge did not accept the government’s argument, and
when the case was finally taken to the U.S. Supreme Court, things went



awry for the administration. Robert Mardian himself—the head of the ISD
—argued for the government, while Kinoy argued for the defendants. “I
was facing head on an ominous bid for unlimited power by the top forces in
the ruling establishment, and it was overwhelming,” remembered Kinoy,
who opted for avoiding legal technicalities and emphasized the suspension
of constitutional guarantees. The court unanimously rejected Nixon’s claim
of unlimited power. In a shocking reversal, Nixon’s appointee Lewis
Powell, by then a justice, wrote the decision establishing that warrantless
electronic surveillance could not be sustained by claiming national security
exemption.53

U.S. v. U.S. Dist. Ct. led the government to drop its charges in numerous
prosecutions, instead of releasing the illegally obtained logs. Conversely, it
opened the door to surveillance claims in political cases and provided
grounds for civil suits for damages by all persons victimized by “domestic
security” wiretapping. By 1973, the Guild recognized that electronic
surveillance was a primary area of struggle and turned the Grand Jury
Defense Office into the Electronic Surveillance Project, also based in San
Francisco. The new project publicized this avenue of litigation, served as a
clearinghouse of legal materials, established a network of contacts, and
organized training sessions across the country to teach lawyers and
defendants how a victim could prove its status through discovery motions
and disclosure demands.54

Meanwhile, illegal surveillance emerged as a favorite method through
which the White House dealt with political opponents in the corridors of
power. Therefore, in April 1973, the Guild embarked on a lawsuit to set
aside the 1972 election, which had confirmed Nixon in a landslide.
Retrospectively overambitious and quixotic yet characteristic of the
combative spirit of the Guild, the idea of a legal action to declare null and
void the election was based on the assumption that “the American people
had been deprived of their right to choose their highest elected officials by a
widespread conspiracy that operated through a series of illegal acts.” They
included unlawful surveillance, misuse of government agencies, campaign
fraud, intimidation, extortion, and perjury. The goal was to prove this whole
range of crimes in court and mobilize the public. Eventually, on May 21,
1974, the NLG filed its class action. The complaint contained 171 pages of
factual allegations detailing how Nixon conducted a fraudulent campaign,



and it was signed by eight thousand people. But history ran faster: formal
hearings in the impeachment inquiry of Nixon had already begun, and the
president’s destiny was doomed.55

Over the following years, further revelations of broad intelligence
targeting and questionable tactics surfaced in numerous political cases.
Public pressure, indeed, led to the disclosure of police intelligence
documents at various levels. In 1976, the Seattle chapters of the NLG, the
ACLU, and the American Friends Service Committee formed the Coalition
on Government Spying (COGS), which launched a successful campaign to
ban indiscriminate police surveillance. In June 1977, a number of local
organizations under the banner of COGS filed a complaint for the release of
their intelligence files. Police reluctantly disclosed these records: they
showed not only a wide range of surveillance tactics against political
activists and community leaders but also “misinformation, irrelevance,
inaccuracies, and trivia” about the people under scrutiny, including Guild
lawyers. While the chief of the intelligence unit, who had attempted to
remove some embarrassing files, was held in contempt and fired, the COGS
published a list of recommendations for legislating on the matter. These
guidelines were embraced by the mayor of Seattle and, in 1979, the city
council passed a landmark ordinance banning political surveillance without
criminal investigation. The ordinance also requested rigorous authorizations
for investigations that could interfere with the rights to free expression or
association and for the deployment of infiltrators and informers. It was the
nation’s first local ordinance limiting police intelligence gathering.56

Lawyers under Attack
As soon as the Roosevelt era came to an end and the Guild ceased to be an
ally to the government, repression became a daily companion of radical
lawyers. As a matter of fact, prosecutors, police, and FBI agents lucidly
recognized the influence of lawyers and feared it. While inflating the threat
that radical attorneys posed to democracy, they sought to discredit or
neutralize them. To appreciate the extent and the impact of the repressive
measures that hit the Guild and those in its orbit, it is useful to unpack them
on the basis of the main deployed strategies—namely, public condemnation



and blacklisting, attempts to impair professional activity, direct policing,
grand jury investigation, and surveillance and infiltration.

As previously mentioned, efforts to tarnish the reputation of radical
attorneys and marginalize them had a long history. The first major blow
against the NLG was delivered in August 1953, when the attorney general
announced in a speech to the American Bar Association that he wanted to
include the Guild on his list of subversive organizations. The attorney
general stated that evidence showed that the NLG was “a Communist-
dominated and controlled organization.” The blacklisting was supposed to
assist the government in determining the loyalty of its employees, but the
attorney general specified that it should also help citizens disassociate
themselves from such groups. To begin with, NLG members ought to be
excluded from the ABA. Guild president Earl B. Dickerson replied that the
government’s charges were unfounded and the Guild was “an independent,
liberal bar association” that always acted “in the best traditions of American
democracy.” Without disowning the defense of the constitutional rights of
communists, Dickerson recapped the Guild’s credentials, such as support
for the UN, and sought the help of the bar to challenge this procedure.57

The blacklisting was never implemented, but the shadow of
McCarthyism loomed over the Guild. Not only did many lawyers leave the
organization out of fear of losing respectability and business, but a number
of the Guild’s associates ran the gauntlet of HUAC hearings.58 When
lawyers typically refused to tell the committee whether they were
communist or not—many were indeed staunch communists—they were
charged with contempt of Congress.59 Attorney Maurice L. Braverman, on
his part, served more than two years in federal prison for acknowledging his
membership in the CPUSA.60 In a 1959 report, the House Un-American
Activities Committee claimed that Communist Party lawyers were
practically required to become members of the Guild, making the NLG “a
focal point” of “legal subversion.”61 Essentially, until the early 1960s, all
publications and reports issued by HUAC cited the Guild as a “Communist
front” or “the foremost legal bulwark of the Communist Party.”62

Judicial activism was variously denounced, especially when it involved
illustrious figures such as Arthur Kinoy, who was convicted for his
energetic defense of witnesses before HUAC, citing “loud and boisterous
talking.” Only a long legal battle supported by the NLG was able to clear



him of these charges.63 George Crockett was another victim of public
condemnation. During his tenure as a judge in Detroit, he made a big name
for himself reducing sentences in all cases in which he suspected that police
had committed brutality. Crockett also pressed for the release of the quasi-
totality of the 142 Black nationalists rounded up at the New Bethel Baptist
Church in 1969, affirming that they were illegally deprived of their liberty.
As a result, the Detroit Police Department and the local press began a
campaign of defamation against him and circulated a petition of
impeachment and removal. A support committee for the judge, also
endorsed by Democratic national politicians, successfully neutralized the
attack.64

Given the lawyers’ full-fledged commitment to prisoners, law
enforcement and government officials came to perceive the engagement
across bars as a major threat to public order. As already mentioned in
chapter 7, the crisis of the California prison system was regarded as the
outcome of a concerted attack unleashed by a front of subversive forces,
among which radical lawyers featured prominently. San Quentin director
Raymond K. Procunier openly attacked “a small group of lawyers who are
feverishly involved with left-wing activist activities throughout the state.”
When a prison guard was killed in July 1971, San Quentin associate warden
James W. Park also reprimanded the lawyers: “You can lay some of the
blame for this at the door step of some of these radical attorneys who come
in here and encourage the men to do this sort of thing.” Right after the
murder of George Jackson, Park once again blamed lawyers: “I think that a
lot of this bullshit talk by dilettante revolutionaries—and they aren’t here
getting killed—contributed to this kind of thing.” And he added, “We are
not going to have a goddam parade of lawyers coming in here anymore.”65

The FBI, indeed, nurtured this interpretation: “Most of the influence” in
connection with Black prisoners and extremist activities “comes from
outsiders, mainly attorneys and other pseudo groups,” asserted a memo
released in 1971.66

Prison authorities alleged that Fay Stender and John Thorne and other
associate attorneys encouraged inmates to provide testimony on behalf of
the Soledad Brothers. According to an FBI report, prisoners testified that
NLG lawyers made promises to help inmates in exchange for false
testimony.67 In the wake of the bloody events at San Quentin, Governor



Reagan commissioned the California Board of Corrections to conduct a
study to address the problem of violence and revolutionary activities behind
and across prison walls. The report specifically charged the Soledad
Brothers Defense Committee, Stender, and the San Francisco chapter of the
NLG of circulating “false reports” about correctional facilities; fomenting
disturbances, such as hunger strikes and riots, at Folsom and San Luis
Obispo; introducing subversive publications; and acting as message carriers
between prisons. Among its recommendations, the board of corrections
emphasized the need to exclude from penitentiaries “outside groups or
persons advocating violence or revolutionary activities.”68

It goes without saying that concrete actions to impair the professional
activity of radical lawyers quite naturally followed. For example, more
stringent rules for lawyers and clients were introduced across California.
While under a prior rule any member of the state bar could visit an inmate,
only one attorney of record was now entitled to visits. Only officially
licensed legal investigators—and not any person as before—were allowed
to work with prisoners, and the infamous tape recorders were banned from
prisons. Time for interviews with external visitors was reduced, and the
presence of guards during all visits was mandated. By consenting to mail
inspections against contraband and other possible crimes, the secrecy of
attorney-client correspondence was breached. Justified as sensible and
rational measures after a wave of bloody incidents, these and other
restrictive measures were perceived by radical lawyers as explicit attempts
to curb their activities and neutralize their engagement.69

Punitive reviews by character committees hampering or retarding
admission to the bar were also quite frequent. As is known, the bar
investigates the character and fitness of its applicants and enforces
professional discipline. Radical lawyers’ allegations of political
discrimination through this review process were countless. For instance, the
previously mentioned Terence Hallinan—who was the son of Progressive
Party presidential candidate Vincent Hallinan, had been a member of the W.
E. B. Du Bois Clubs of America, had a juvenile criminal record, and had
been arrested during civil rights demonstrations—passed the bar
examination in California, but the Committee of Bar Examiners delayed his
admission to practice. He was not a person of moral character, argued the
committee. Represented by Benjamin Dreyfus—a doyen of radical lawyers



—and supported by a Guild amicus curiae, he was forced to appeal to the
California Supreme Court in order to be admitted to the bar. Ironically, he
would later be elected as a district attorney in San Francisco.70

Similarly, Dan Siegel was admitted to the bar, but having received
criminal charges for inciting a riot during the People’s Park crisis at
Berkeley, he was suspended for being morally unfit. To be reinstated, he
had to undergo a three-year legal fight, obviously with the help of Guild
lawyers.71 When a character committee asked Martin Stolar if he had ever
been a member of any organization that advocated the overthrow of the
government, he refused to answer, pleading the Fifth Amendment. His
admission stalled, but his lawyer, Leonard Boudin, took the case up to the
Supreme Court and obtained a resounding victory.72

As mentioned earlier, contempt citations and threats of disbarment dotted
radical lawyers’ history. Famously, Harry Sacher and Abraham J. Isserman,
two legendary Guild lawyers, were punished for their defiant courtroom
manners during the Foley Square trial. In 1952, the Supreme Court
confirmed their conviction: Sacher was disbarred and had to spend six
months in prison; Isserman was suspended for two years and sent to jail for
four months.73 In the context of the 1960s and 1970s, disciplinary measures
of this kind increased in number, giving the impression of a concerted
attack against the leftist legal community.74 However, these attacks also
boomeranged, laying bare their specious motivation or simply offering the
lawyers a badge of honor for being persecuted.

The case of Kenneth Cockrel is worth remembering because it turned a
contempt proceeding against a single lawyer into an offensive against
racism in the courtroom. As described in chapter 4, Cockrel was a young
Black lawyer from Detroit, but he was also a notorious leftist. In April
1969, while representing one of the defendants in the New Bethel trial,
Cockrel reacted with rage to the judge’s refusal to allow the defense to
present witnesses and to the judge’s order to double the bond without a
hearing. Outside the courtroom, he gave an interview and referred to the
judge as a “racist honkey,” “racial bandit,” and “fool.”75 Contempt charges
closely followed, but tremendous legal and political support was mobilized
for him. The prosecutor was confronted by eleven defense attorneys and a
jammed courtroom, with hundreds of spectators in the corridor and outside
the building. Six amicus briefs were submitted by representatives of the



Guild and by liberal organizations such as the ACLU. Instead of focusing
on free speech, the Guild insisted on bashing judicial racism and
contextualized Cockrel’s intemperance within “the necessity of a Black
attorney defending a Black client.” Every day during the four-day hearing,
scores of people gathered at 5 p.m. to attend the “People’s Court” where
Cockrel, his attorneys, and movement spokespeople explained the trial
proceedings and commented on race and class biases in the legal system.
Cockrel did not retract his statements and maintained that his comments
were “a correct characterization.” To prove that the judge was indeed a
“racist” and a “criminal,” Cockrel and his team amassed an enormous
volume of evidence. Facing such a legal barrage, the prosecutor voluntarily
dismissed the case, making Cockrel a celebrity.76 A few months later, a bar
disciplinary proceeding was nonetheless instituted against Cockrel, but a
petition to support him immediately circulated among radical lawyers,
suggesting that “the Bar should investigate the people who are seeking to
punish him rather than the other way around.” Over three hundred lawyers
from all over the country signed it. The bar had no choice but to pull back.77

Albeit less thundering, a similar victory ensued in Louisville, Kentucky,
where Daniel T. Taylor was under attack by both the judiciary system and
the bar. Undeniably a firebrand, Taylor had for a long time been the only
lawyer in Louisville who would take unpopular and indigent clients. He
fully embraced militant litigation and was described as someone who
“collected contempt citations from judges the way some people run up
parking tickets.” Representing a Black man accused of killing a police
officer in 1971, Taylor was so theatrical in his defense and so enraged
against the presiding judge that he was sentenced to four and a half years
for contempt (surpassing Kunstler’s contempt sentence in Chicago). Taylor
served only six days before being released from jail, but his case went up to
the U.S. Supreme Court. Justices held that the judge had violated Taylor’s
right to a hearing, providing new protections for lawyers. At the same time,
after a long investigation the Kentucky State Bar Association brought
various charges against Taylor, including contempt and assault and battery
on a fellow attorney, and recommended a five-year suspension. While a
solidarity committee publicized the case, Kunstler agreed to represent him,
bringing to court a parade of witnesses, including radicals and sex workers,



who testified on Taylor’s generosity toward the outcasts. His suspension
was eventually limited to six months.78

In other circumstances, however, repression of lawyers took more
immediate and material substance by means of arrests and criminal charges.
As previously explained, lawyers were brought into custody and tried
during both the civil rights movement and the Free Speech Movement. The
case of Robert Treuhaft, arrested on December 3, 1964, during the
occupation of Sproul Hall at UC Berkeley, made a sensation, for he was a
veteran lawyer and a communist whose influence on young people was
deemed as dangerous.79 While the prosecutor maintained that Treuhaft had
advised Berkeley students to “go limp” so that police would have difficulty
handling them, Treuhaft argued that he was simply extending his services to
demonstrators. The case was dismissed in April 1968, thanks to the untiring
work of a team of Guild lawyers.80 Jim Donnelly, another Guild eminence
and founder of the organization, was arrested a few years later. In his case,
charges stemmed from a courtroom confrontation in Cambridge,
Massachusetts, for which he was accused of assault and battery on a police
officer and disorderly conduct inside a courthouse. Donnelly represented
himself and, with the constant presence during the trial of about two
hundred supporters from the leftist community, won an acquittal.81

Arrests also occurred overseas, in Olongapo (see chapter 6), leading to
the deportation of the Guild delegation back to the United States. After the
military law office in the Philippines closed, other forms of harassment
followed in the remaining East Asian offices, always to discredit and
undercut the engagement of lawyers. Not only were they spied on, but they
were also searched, held in custody, and restrained of their professional
rights in multiple circumstances.82 As part of Operation CHAOS—an
espionage project to unmask foreign influences on the radical movements—
the CIA monitored and occasionally disrupted the Guild’s activities abroad.
One lawyers’ delegation to Cuba, for example, was arrested during its
transit in Mexico. The lawyers were held for four days, questioned about
their political beliefs, subjected to searches, and eventually expelled from
the country.83

In a handful of documented cases, radical attorneys also served time in
prison for criminal charges. They argued that they were victims of
repression, while judicial authorities maintained it was a plain application



of the law. Arthur Turco was one of the targets. A junior partner in the
Kunstler firm and a dedicated lawyer for the Black Panthers, Turco was
charged with participating, together with twelve BPP militants, in the
torture and murder of another Black Panther, under the impression that he
was either a law enforcement officer or a police informer. Specifically,
Turco was charged with conspiracy to murder, assault with intent to murder,
solicitation to murder, solicitation to kidnap, and accessory to murder.
Turco left the country and, six months after a warrant for his arrest had been
issued, was caught in Montreal, Canada. He agreed to be deported from
Canada and returned to Baltimore, where he served eleven months before
receiving a hung jury and being freed on bond.

Radical lawyers saw the indictment and imprisonment of Turco as a
threat to their entire community. In August 1971, a pool of first-class Guild
lawyers, which included Garry, Kunstler, Weinglass, and Lefcourt, filed a
class action on behalf of Turco, “all other attorneys similarly situated,” the
Black Panther Party, and “all other organizations similarly situated” against
the state’s attorney for Baltimore City, his assistant, the police
commissioner of Baltimore City, and the chief of criminal investigation of
the Baltimore City Police Department. The plaintiffs alleged that the
criminal proceeding against Turco was brought “in bad faith and without
reasonable expectation of eventual success in order to have a chilling effect
on the exercise by him and his clients … of their fundamental rights of
expression.” The complaint also argued that police officials conspired to
fabricate the criminal charges in order to “harass, intimidate, deter and
destroy” the Baltimore chapter of the BPP. According to the plaintiffs, the
police secured “by terrorization, intimidation, coercion, grants of immunity
and payments of money” the agreement of three former members of the
BPP to serve as false witnesses. While asking to drop the charges against
Turco and the Panthers, the suit also demanded that the police and judiciary
avoid infiltrating, surveilling, or otherwise interfering with the activities of
the BPP. Coming ahead of the torrent of revelations about police and FBI
abuses, the suit fell on deaf ears and was rejected for lack of factual
evidence. At retrial, however, Turco was given the offer to plead guilty to
assault charges; he accepted the deal and was immediately freed.84

Quite predictably, radical lawyers did not escape the tentacles of grand
juries either. It was the demonstration against the Democratic National



Convention in Chicago that first put investigators on the Guild’s trail. In
February 1969, a federal grand jury sitting in Chicago subpoenaed the
administrative assistant of the NLG, essentially because most of the
meetings for planning the legal defense of the Chicago protesters took place
in the New York Guild office where she worked. “This is a clear
infringement of the right of people involved in political and social
movement to confer with their attorneys in advance of mass action,”
rebutted the Guild.85 But it was a shock. “This was the beginning of the turn
against the lawyers,” remembers Cloke. “Within the NLG you could feel it.
The movement was starting to collapse.”86 Other lawyers were later
subpoenaed by grand juries who were investigating, among other things, the
Weather Underground, the radical bomber Sam Melville, and deserters who
were going to Canada.87

During the course of the 1970s, the use of subpoenas against lawyers
increased, essentially to force them to disclose information and
whereabouts obtained in the course of their representation of political
defendants. Within the Guild, this was seen as “a concerted strategy to
harass … the political defense bar,” which “flied [sic] in the face of the
canons of ethics, the code of professional responsibility, and the Sixth
Amendment.” It was arguably so. However, the hybrid role of Guild
lawyers, forever suspended between political and legal action, inevitably
exposed them to attacks of this kind.88

The Bureau and the Guild
The Guild and the FBI shared a long history of monitoring each other’s
activities. Documents prove that the NLG was under the FBI’s radar at least
since 1941, when the bureau started investigating it as a “Communist front
organization.”89 The Guild’s bold criticism of FBI surveillance practices in
the 1940s could not help but stir Hoover’s attention. And FBI documents
evince the use of break-ins and eavesdropping to investigate the Guild
during the entirety of the 1950s, coupled with attempts to impair its
activities.90

As soon as lawyers set foot in the South in the early sixties, the alarm
regarding Guild activism sounded again. The main concern was that radical
lawyers would have instilled into the movement what the FBI considered a



pernicious communist influence. A 1965 letter from Ernest Goodman to
Martin Luther King offering the assistance of radical lawyers circulated
within the bureau as proof of this danger. The NLG drive for the
desegregation of southern public facilities was a source of apprehension,
too, and a Guild memorandum on the topic was disseminated through the
Department of Justice and other agencies.91 As mentioned, lawyers
frequently perceived the FBI surveillance in the South; however, they
primarily criticized the bureau’s inaction vis-à-vis racial discrimination.

The feeling of being in the grip of the FBI and the red squads grew
exponentially between the late 1960s and the early 1970s. And it was not
simply an illusion. In those months, individual lawyers, law collectives, and
defense committees were monitored and harassed on multiple occasions.
People’s Law Office attorneys and clients, for instance, discovered that they
were under constant surveillance, their mail was controlled, and their
phones were tapped. Unmarked vehicles with plainclothes officers inside
began parking near the office, and the cars of some of their clients were
stopped and searched.92 As a matter of fact, the NLG was the object of an
ongoing investigation regarding its connections with the Communist Party,
simultaneously appeared in several FBI investigations on radical
organizations, and was an official target of COINTELPRO, at least since
March 1969.93

Defying Hoover’s staunch obsession with communism, however, the FBI
was forced to attest to the emancipation of the Guild from the CPUSA. In
1969, a source belatedly advised that the NLG had developed from a
“complacent old left type organization” into a strong, active supporter of the
“new left,” whose purpose seemed to be the advancement of “social
revolution.”94 Two years later, the FBI finally acknowledged that there was
“little or no Communist Party influence on current Guild activity” and that
the organization came to represent “the activist arm of the radical
movement.”95 Such a conclusion was reiterated in a 1973 report: a special
agent confirmed that the NLG “has broken ties with the CP as an
organization” and recommended that the case “be placed in a pending-
inactive status.” “It should be noted,” glossed the report, “that the NLG
although the champion of many liberal causes is not itself considered a
subversive organization and does not espouse the use of force, violence, or



assassination.”96 In 1974, the investigation into the Guild’s communist ties
was officially closed.

Even so, the scrutiny of radical lawyers was far from over, as their
“liberal causes” were still being regarded with a measure of suspicion, to
say the least. A paper drafted in February 1975 at the request of the number
two person in the FBI, James B. Adams, underscored the threat the Guild
still posed, which revolved around two main poles: prisons and subversive
groups. On the one hand, the lawyers’ celebration of prisoners as a
“revolutionary vanguard” and the promotion of disruption within
correctional facilities were intolerable. On the other hand, the ties between
the NLG and the Weather Underground appeared particularly close, way
beyond the professional level.97

Therefore, the bureau duly investigated both sources of danger, but
conclusions were negative. It was impossible to detect any illegal organized
activity of the Guild with inmates, and no evidence was found with respect
to its promotion of discontent and disorder inside penitentiaries, with the
exception of the introduction of literature into prisons.98 Similarly, reports
on the alleged relationship between the NLG and the Weather Underground
failed to reveal any justification for researching and monitoring the
activities of the NLG. The line between what constituted a lawyer-client
relationship and what constituted an illegal act was admittedly “thin,” and
the Guild “could foment much adverse publicity claiming violation of its
client’s constitutional rights, should information of [an] active FBI
investigation … become public knowledge.” Therefore, even the collection
of evidence was problematic.99 As of March 1976, any further investigation
of the Guild was not warranted. Future indications of illegal activities on
the part of individuals associated with the organization, the Department of
Justice recommended, should be handled through individual cases in
accordance with established procedures.100

And yet to reach these unsatisfying conclusions, the FBI subjected the
Guild, its affiliates, and its allies to extensive surveillance, infiltration, and
disruption. First of all, dozens of Guild lawyers were included in the
Security Index, a list started by FBI director Hoover in 1939 comprising
citizens whom the FBI believed would be dangerous to national security
during a war or other major emergencies and thus could be arrested and
held indefinitely without a warrant.101 In addition, most of them were



constantly surveilled, both collectively and individually. Eight special
agents, for example, were assigned to cover the People’s Law Office and its
attorneys in Chicago, while nine others secretly monitored the Guild’s
national convention in Boulder in July–August 1971.102

Some prominent figures were also the object of singular attention,
Charles Garry being a case in point. Since 1947, Garry had been under the
FBI’s radar for his alleged membership in the Communist Party, his
representation of radicals, and his official roles in the San Francisco chapter
of the Guild.103 Garry’s FOIA files are as much revealing as they are
monotonous. For years, the FBI kept track of his residence and his
employment, with little or no indication of any illegal activity, while
reiterating his ominous affiliation with the communist-led NLG.104 Clearly
worn out by the investigation, in March 1968 a San Francisco special agent
in charge (SAC) asked the FBI director to remove Garry from the Security
Index. However, the request was denied. Although Garry had last been
reported as a member of the Communist Party in 1950, there was “no
indication that he has changed his sympathies.” Moreover, he had been very
active in the NLG, had frequently represented communists in their legal
actions, and was counsel for the minister of defense of the BPP.105

Following a common pattern, surveillance escalated in the late 1960s, when
the Black Panthers replaced communism as a major threat. Garry was also
listed in the Key Agitator Index, which was a new FBI list of dangerous
antiwar militants.106 Predictably, Garry’s ebullient out-of-court advocacy of
the Panthers was rummaged, including his speeches and interviews, which
were invariably antiracist and harshly critical with the system of justice.107

The FBI director further intensified surveillance in January 1970,
explicitly requesting “sources close to Garry who [could] identify his
contacts and keep [the] office apprised of his activities on a daily basis.” It
was “essential that a determination be made as to whether he [was]
maintaining contact with the CP and whether the CP [was] exerting
influence over the BPP through Garry.” The bureau, in other words, feared
that Garry could be “the link between the CP and the black extremist
movement in this country.”108 The lawyer was indeed wiretapped at his
residence, at his law office, and through the phone of the BPP headquarters.
Actually, according to the logs, many people called the Black Panthers to
speak to Garry. Additional sources followed him at Guild conferences and



during various BPP events, such as fundraisers and rallies. A source also
checked on him from inside the prison of San Luis Obispo to monitor his
visits to Newton, while another source advised the bureau from within the
BPP milieu, where “he feels and acts like a ‘little God.’ ” Garry’s private
encounters in various cities were all duly recorded. Yet no trace of any
contact with the CP was ever found.109

In a major escalation, in February 1970 the FBI director informed the San
Francisco SAC that “available information indicates Garry is in reality the
leader of the Black Panther Party (BPP) although he does not identify
himself as such. The influence which he exerts over the BPP programs and
activities and his propagandizing in behalf of that revolutionary group
clearly shows [sic] that he is at least as much of a threat to this nation’s
security as the top leadership of the BPP.” Accordingly, Garry was elevated
to Priority I in the Priority Apprehension Program.110 Somehow reinforcing
this interpretation, the director stressed that considerable information
indicated that Garry also coordinated BPP finances, because money poured
into his office and was redistributed for bail and other activities.111 As time
wore on, the director increasingly stressed the fanaticism of Garry, who
“would not pass up any opportunity to criticize or embarrass the Bureau,”
and repeated his request of “daily” surveillance.112 Although local SACs
complied with the directives, they could not help but repeat that it was
difficult to single out criminal conduct by Garry. His activities, in legal
terms, did not go “beyond the scope of his capacity as a BPP attorney.”113

At the same time, the FBI obsessively pursued connections between Garry,
the CPUSA, and the BPP that could not be substantiated.114

Although Garry’s relationship with the Black Panthers had no parallel,
the San Francisco lawyer was hardly alone in the FBI’s agenda. A still
undisclosed number of Guild lawyers were regularly followed, and for most
of them the real or alleged affiliation with the Communist Party weighed
heavy. The case of Mary Kaufman, under surveillance since 1941, is
paradigmatic. Her intelligence records show that the FBI constantly
monitored her meetings at CP headquarters, her attendance at communist
leaders’ gatherings, and her political travels abroad. Her earnings were also
checked, as well as her academic record, but in 1978 the investigation was
called off, having accomplished little.115 For other Guild lawyers, it was
their direct engagement in the leftist movement that attracted FBI attention.



John Thorne, for instance, was constantly tracked at picket lines, during
campus demonstrations, at events on behalf of the Soledad Brothers in the
United States and Europe, and in the course of activities with the group
Venceremos. In his case, too, the investigation was fine-grained but led
nowhere by the late 1970s.116

The bureau gathered much of its intelligence on radical lawyers through
electronic surveillance, bogus calls, mail opening, continuous physical
observation, surreptitious entries into premises, and informers disseminated
across the movement.117 In addition, infiltration into the NLG and its sister
organizations was also employed, and three major cases stand out. The first
one stars John H. Rees and his wife, Sheila O’Connor (aka Louise Rees), as
protagonists. An alleged conman and impersonator, Rees worked
undercover for HUAC during the August 1968 protests in Chicago and
published a newsletter, Information Digest, which provided information on
movement activities to government agencies and conservative politicians.
According to a Guild investigation, Rees and O’Connor were also on the
payroll of Congressman Larry McDonald, a right-wing Democrat and a
member of the national council of the John Birch Society.118

Playing the part of an Anglican priest, in 1970 John Rees moved to
Washington, D.C., with his wife. The two infiltrated the radical milieu by
living in a commune, participating in demonstrations, joining various
progressive groups, and opening a leftist bookstore named Red House.
While John worked with the Institute for Policy Studies (a progressive think
tank) and developed into a police informer, Sheila became an office
manager for the local chapter of the Guild. Gaining access to privileged
information and hosting parties and political meetings at their house, the
Rees sent reports on both organizations and copies of internal records to
government agencies. Sheila also caused dissension among Guild members,
sabotaged a legal conference, and interfered with the press. Looking like an
enthusiastic and overzealous activist, she was ultimately elected to the
Guild’s national executive board, but in 1976 she suddenly disappeared.119

Twenty-six-year-old Mary Jo Cook was a leftist activist and a legal
volunteer both in the Attica Brothers Legal Defense and in the Fair Jury
Project. Yet, between 1973 and 1974, she was also an FBI informant.120

After much soul-searching, she decided to unveil her role. Guild members
were mostly worried because she could have meddled with statistical



studies for the jury selection, compromising the precious work, but
evidence of substantial disruption was never found. It only emerged that
one of the legal volunteers knew about Cook well before her confession but
kept the secret, thus engendering a deep sense of distrust within the group.
Informed about the breach, the judge in the Attica trial ruled that the
information provided by Cook, which had been shared with prosecutors,
had not been employed in the investigation, so everything went on like
nothing had happened.121

The third informer who indirectly spied on Guild lawyers was the
previously mentioned Douglas Durham. A former police officer in Des
Moines, he was a pilot, a photographer, a locksmith, and a scuba diver. He
also had contacts in the underground press and, most importantly, had the
complexion of a Native American. Contacted by the FBI, in March 1972 he
traveled to the encampment at Wounded Knee, where he smoothly settled
in. A year later, he was already chief of security for the Wounded Knee
Legal Defense/Offense Committee, administrator of the AIM national
office in St. Paul, and Dennis Banks’s closest confidant and adviser. In 1975
he confessed his story. He had access to relevant information and passed it
to the FBI. Despite the fact that the government swore it did not make use
of informants, Durham’s intelligence also ended up in the hands of the
prosecutors in the Wounded Knee trials. As is known, the revelation about
the infiltration and illegal surveillance on the Native American defendants
contributed to the dismissal of charges in the Banks and Means’
proceeding.122

All in all, disruption through infiltrators was discomforting, but its effects
were quite negligible. Yet it was coupled with other irritating forms of
harassment, such as frequent and “unnecessary” tax investigations of the
NLG, its officers, and its members.123 Break-ins into lawyers’ premises
were also particularly disturbing. For example, the offices of the Soledad
Brothers Defense Committee and those of Fay Stender were raided.124

Cloke believes that FBI agents broke into his office in Venice, Los Angeles,
and stole some files related to the Guild.125 In 1975, the Guild national
office was mysteriously burglarized, documents went missing, and
information that had been locked up in the office was subsequently
published in a right-wing publication that attacked the Guild.126 There were
also cases of anonymous mailings designed to promote internal factionalism



or to tarnish external reputation.127 Finally, according to various testimonies,
the presence of agents fraudulently posing as clients was another frequent
act that demanded constant vigilance. Bogus clients, for instance, sought to
induce lawyers to counsel blatant violations of the law or offered payments
in drugs instead of money, with the obvious intent of exposing lawyers’
misbehaviors.128

The impact of this array of repressive actions was hard to pin down and
demonstrate. Nevertheless, in 1977 the Guild filed a massive complaint
against the FBI, the CIA, and a number of government agencies. The suit
argued that the government had engaged in a “conspiracy” to deter persons
from joining the Guild, to interfere with and disrupt the Guild’s activities,
and to prevent the Guild from expressing its views. The government, in
other words, systematically spied on the organization and adopted a whole
range of illegal or preposterous tactics, thus depriving the Guild and its
members of rights, privileges, and immunities secured by the Constitution.
As compensation for the damages, the Guild requested $10 million. Despite
the massive volume of evidence that was mobilized in support of such
claims, in 1983 the assistant attorney general dismissed the case in its
entirety. Even if the Guild were right on the facts and all government
actions were unconstitutional—the judicial authority observed—this type of
case should not be entertained by the federal courts. And in any event, the
government was immune from any suit for conduct taken in the course of a
national security investigation, since high-level officials had taken measures
to protect the security of the United States against threats of subversion,
terrorism, and unrest.129

Seen from the Guild’s perspective, this legal outcome added insult to
injury. A partial consolation was that the FBI turned over copies of roughly
400,000 pages of its files on the Guild, which essentially corroborated the
charges. However, it also remained the fact that the public shaming, red-
baiting, disciplinary actions, policing, invasive surveillance, infiltration, and
disruption left radical lawyers mostly unperturbed. Clearly, they knew they
were the target of repressive actions, some of their projects were unsettled,
and a number of them had to fight in court to see their rights restored.
Without a doubt, loss of clients and income, violations of privacy, and
disaffection weighed heavy. Their First and Fourth Amendment rights were
often violated. A number of lawyers arguably never joined the Guild out of



fear. Yet retrospective testimonies are almost unanimous in stressing that
lawyers felt they were “under surveillance, but not under threat.”
“Everybody assumed or knew that the FBI was tracking us,” confirms a
lawyer. “But nobody was restrained or intimidated because of it.”130

For someone like Margaret Ratner Kunstler, for example, the main
concern was just to prevent the FBI, which was ostensibly tailing her, from
learning the whereabouts of the fugitives she was meeting. “I was lucky,”
she admits. “People who had normal jobs could have lost them. I had a
safer job. Even seeing a fugitive was not a crime for a lawyer.”131 “I
remember being in the federal court in San Francisco,” recalls Peter Franck,
“and I was getting an injunction for an antiwar march in Oakland. I used a
pay phone in the hall of the courthouse. I asked to call my office, and
someone answered from the office of the Oakland Army base! I thought
that someone in my office was kidding, but it was the Oakland Army base,
which proved that my phone was being tapped by the army.” “I was aware
of it,” he concedes, “but it didn’t bother me. You know, I come from a
Jewish family who suffered Hitler’s repression.”132

Scaling down and contextualizing repression are indeed common tropes
in lawyers’ memories and confirm at least two dynamics. First, government
agencies were partly unable and partly unwilling to crack down on white
middle-class professionals. In other words, there was an invisible line that
could not be crossed, and lawyers were aware of it and took advantage of it.
Second, lawyers were always prepared to face a certain degree of
disruption, as they knew that repression was inescapable if they ventured
onto slippery ground.133 “Our attitude was not to be afraid,” clarifies Siegel,
who also adds: “On one hand, I felt privileged, being white and a law
school graduate.… Our comrades in the Panthers and other African
Americans were just killed. On the other hand, I felt that I would always
face charges, that it would have been a constant factor in my life, whether
through civil cases, the bar, or criminal cases.… It was just the price of
doing this.”134



Conclusion

Since the end of the 1970s, radical attorneys have scored countless crucial
victories. More than eighty years after its founding, the National Lawyers
Guild is alive and well and steps up to the plate whenever a contentious
front opens up. Nowadays, the Guild supports the victims of law
enforcement misconduct, assists immigrant groups, participates in the
resistance to oil and gas pipelines, defends the rights of protesters through
its signature mass defense and legal observer programs, and promotes
initiatives to end mass incarceration. Even some of the people interviewed
for this research are still involved in a broad range of projects and operate
in continuity with their commitment of decades ago. As a matter of fact, the
form of legal-political activism described in this book cannot be considered
a onetime, idiosyncratic experience. Lawyers’ political engagement endures
—often underneath—and cyclically resurfaces. It is an undercurrent of
social movement life, mirroring the ebbs and flows of contentious politics.

However, more often than not, during the last forty years radical lawyers’
political ambitions had to be downsized and circumscribed. Radical lawyers
were forced to reassess their areas of intervention and to adjust their
strategies in a way that was hardly expansive. Sometimes they had to
surrender to the fact that their law practice could not be “offensive” any
longer.1 This dynamic confirms that the growth of a wholesale legal-
political intervention, its creative development, its uncompromising
criticism of institutions, its chances of success in court, and its ability to
resonate in broad sectors of society were, and still are, contingent on
specific conditions. As this book illustrates, the multifaceted engagement of
lawyers during the 1960s and 1970s grew out of a context that combined
worldwide revolutionary hopes, integration of disenfranchised segments of



the population, mass mobilization across different domains, an unpopular
war abroad, and a crisis of political legitimation in the country. If forms of
radical lawyering existed in the nineteenth century, resurfaced in the
interwar period, and survived after the 1970s, the long sixties represented
the golden age of this phenomenon.

More specifically, the diffusion of radical lawyers’ engagement cannot be
explained without considering the civil rights movement, which offered a
laboratory in which a new relationship between lawyers and activists could
be forged. The legal emergency in the South also afforded a glimpse of the
limits of the conventional avenues for redressing legal problems. Joining
the civil rights struggle proved transformative at the emotional level, too, as
anger and enthusiasm were contagious among lawyers. The apprenticeship
of a new crop of radical lawyers began there, between Mississippi and
Georgia, but blossomed on liberal campuses from Berkeley to Columbia,
which were swept by the winds of the New Left. Without the rising tide of
the student rebellion and the antiwar movement, a novel generation of
combative lawyers would never have materialized. Spaces of contention,
such as the military and prisons, also offered unprecedented calls to action
and a panoply of new allies. The burgeoning Black Power movement, the
political awakening of other minorities, and the resurgence of militant labor
further emboldened lawyers’ commitment, projecting a political mission
into a solidarity struggle. By jeopardizing the fundamental rights to dissent,
freely speak, and associate, the government’s unbending response against
social protest commanded immediate and resolute involvement.

The encounter of a new cohort of “radical legal people” with the NLG
was as much spontaneous as explosive. The existence of an alternative bar
association with leftist credentials was arguably another sine qua non for
the expansion of the radical lawyers’ phenomenon. In a rare instance, New
Left and Old Left managed to find a constructive synergy. The NLG
provided attorneys and law students with a recognized forum for getting in
touch with political organizers and for meeting other like-minded people.
The presence of a nationwide structured network defeated the sense of
isolation among many radical lawyers and reinforced their pledge to fight
collectively. In particular, shared experiences—such as gathering at
conventions, meeting at local chapters, demonstrating, taking part in
solidarity committees, or traveling abroad—radicalized many lawyers and



enhanced their feeling that a segment of the legal profession was marching
together. While connecting young and seasoned lawyers, the Guild offered
role models, alternative education, specialized training, coordination, and a
cordon sanitaire to protect its members. Not least, the organization featured
a space of political and professional discussion that constantly reassessed
the role of radical lawyers against an evolving context. Ultimately, this
group of lawyers found a way to reconcile, at least tentatively, the impulses
of radicalism with the constraints of the legal practice.

On the outside, the NLG also exerted a “leftward pressure” on
mainstream lawyers and their associations, who were sometimes timid or
reluctant to rally around some causes.2 Although its influence was clearly
diminished by its haunting association with communism, the Guild gave the
established bar “a sense of its obligation to represent groups that haven’t
had representation, a real commitment to serve society as opposed to
performing merely a mouthpiece function,” as Philip Kurland put it.3 The
Guild milieu also showcased that a democratization of the legal profession
was possible and urgently needed. Ahead of its times, the NLG lifted the
curtain on the lingering sexism, racism, elitism, and political discrimination
that still characterized both law firms and law schools. If it is true that the
Guild could not entirely remove its own biases, as it remained—much to its
concern4—a largely white, middle-class association, its efforts to transform
the professional practice were nonetheless significant and bore fruit in the
following decades.

Importantly, radical lawyers’ critique of the law reminded those who
embraced legalism, both conservatives and liberals, that an alternative view
of the legal system existed and was also innervated by a robust logic. Being
a major instrument for shaping and maintaining social, economic, racial,
and gender relations, the law, they argued, was far from being neutral and
objective; it was politics by other means. Hence, every trial was, to some
extent, a political trial. Indeed, the very concept of criminal behavior could
be dismantled, relativized, and correlated to the illness of society, while the
idea of justice through the courts could be demystified and reassessed.
Judges, lawyers, scholars, and even sympathetic observers have later
criticized some of these assumptions on the basis that they were ideological
or simplistic, if not dangerously romantic when they justified ordinary
crime with revolutionary arguments. And yet, regardless political and moral



evaluations, this radical approach contributed to shifting paradigms and
redefining interpretative canons. Part of its legacy is still visible to this day
in the scholarly domains of critical legal studies and critical race theory.5

On a different level, the Guild offered leftist militants a legal network
animated by sympathetic, expert, and mostly pro bono attorneys—attorneys
who would go the extra mile to advocate defendants’ cause, attorneys who
would consider themselves “co-conspirators.” Tracing the contours of
militant litigation, these lawyers ensured that defendants’ politics were
injected and translated into courtroom discourse, unveiled the social roots
of the alleged crimes, fought to obtain a jury of defendants’ peers, dared to
assume a defiant stance during proceedings, justified defendants’ disorderly
behavior, employed a wide array of experts, drew sympathetic audiences to
exert psychological pressure, and orchestrated out-of-court propaganda.

In so doing, lawyers and defendants could reverse the logic of political
prosecutions against itself. Instead of enduring the politicization of justice,
as regularly happened during McCarthyism, they could lay it bare, enhance
it, and take advantage of it. The accused could turn into the accuser. Trials
thus became public forums to raise thorny questions about imperialism,
racism, the right to resistance, and so on. Justice figuratively exited the
tribunals to return to the people, often with the help of the mass media.
Ultimately, at least three goals could be achieved: first, discredit the
establishment; second, educate and convert the jury; and third, radicalize
larger constituencies. This is why, under certain conditions, trials of
militants ceased to be a mere impediment and could be understood as a
continuation of protest or disobedience by other means.

Buttressing the radical upsurge of the 1960s, the Guild provided
opportunities for self-help legal knowledge and made available legal
observers capable of restraining law enforcement (also with their bodily
presence), skilled fundraisers, compassionate advisers, and complicit
mediators. It also delivered fearless public statements, for example on the
Vietnam War, and pugnacious amicus curiae briefs. Lawyers in the Guild
pioneered a discourse on racism in trials, proposed a trailblazing critique of
the government’s surveillance of citizens, and staunchly condemned the
very logic of incarceration. In those decades, no other lawyers’ network or
organization at the national level was so unashamedly partisan and so
unreservedly available to radicals. This does not detract from the historic



contributions of legal organizations such as the NAACP and the ACLU.
The NLG, however, operated on a different terrain and responded to other
necessities, remaining unique in that respect.

Unforgiving critics of legal liberalism, radical lawyers in and around the
NLG mostly avoided test-case litigation and constantly explored
unconventional patterns of action. Their skepticism for everything that
could be accepted and incorporated by the establishment led them to
advocate the most controversial defendants and the most divisive causes.
Paradoxically, as soon as an issue that radical lawyers had enthusiastically
embraced shifted from the margins to the mainstream, that issue ceased to
be worthy of their commitment, as if institutionalization would fatally
compromise even the most meritorious claim.6 And yet this crop of radical
lawyers, with all their limits and biases, complemented the work that other,
more moderate professionals were undertaking. They persistently strove to
expand both the contents and the boundaries of legal rights. In hindsight,
they should be credited as legitimate and sometimes key actors of “the
rights revolution of the 1960s,” namely that process that transformed the
notion of American freedom “from a finite body of entitlements enjoyed
mainly by white men into an open-ended claim to equality, recognition, and
self-determination.”7

Additional research would be necessary to assess in more detail the
impact of radical lawyers on social movements’ internal dynamics and
strategies. It would be interesting to fathom how the presence of complicit
lawyers affected the patterns of radicalization, escalation, and de-escalation
of individuals and groups. But this would require interrogating an
extraordinarily large set of sources, which falls outside the scope and the
limits of this book. For now, it is safe to conclude that lawyers’ material,
political, and moral support did not necessarily make militants more
reckless or more restrained in their conduct. Rather, it empowered them. It
made them more confident in challenging the law, whether they breached,
ignored, contested, ridiculed, or creatively abided by it. This multilayered
protection and cooperation became especially vital when state repression
hardened and many activists, in the absence of a “legal arm of the
movement,” would have been paralyzed and neutralized even more rapidly
than actually happened.8



The same radical lawyers who recognized that the legal order mirrored
the structure of power and legitimized it also came to terms with the fact
that the legal order expressed limits on government power and protected the
rights of underdogs. They acknowledged, in Stephen Bingham’s words, that
the tribunal, on occasion, was “the only place where David could beat
Goliath.”9 Otherwise said, radical lawyers conceded that the law may not
redistribute power, eliminate inequality, or erase exploitation, but it could
safeguard any category of citizens, even those who resolutely fought against
the establishment. Therefore, they made a “defensive” and “temporary” use
of the legal order on behalf of the people who were most seriously
victimized.10 Thanks to their engagement, protesters who deliberately
violated the law for political motives were acquitted, agents of repression
were restrained, due process of law seeped through prison walls, and the
Bill of Rights was enforced to the advantage of unpopular defendants.

This is why radical lawyers’ posture vis-à-vis the legal system cannot be
dismissed as a contradictory or provocative stance. On the contrary, it was
the logical outcome of their notion of justice, which was quintessentially
progressive. As this book reveals, radical lawyers held firm an ontological
distinction between law and justice, whereby the law is the ratification of
unfair economic and social relations, and justice is an ideal of equity. While
they went up against the law, radical lawyers saw justice as a horizon to aim
for—a tension that could never be fully resolved, an approximation that
always deserved criticism. This is why, for these lawyers, fighting for
justice was more significant than attaining the formal sanction of justice in
the courtrooms.

In 2000, after obtaining a $12 million settlement for the victims of the
carnage of Attica, Guild lawyer Elizabeth Fink commented, “What we got
might have been a victory, but it was not justice.… So, you ask, well, why
do we do this? And the answer to that is: because this is struggle for justice,
and the struggle for justice is what makes this meaningful and what makes
life meaningful.”11
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