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THIRTEENTH AMENDMENT

SECTION 1.
Neither slavery nor involuntary servitude, except as a punish-
ment for crime whereof the party shall have been duly convicted,
shall exist within the United States, or any place subject to
their jurisdiction.

SECTION 2.

Congress shall have power to enforce this article by appropriate

legislation.

X1V

FOURTEENTH AMENDMENT

SECTION 1I.

All persons born or naturalized in the United States, and sub-
ject to the jurisdiction thereof, are citizens of the United Stares
and of the State wherein they reside. No State shall make or
enforce any law which shall abridge the privileges or immuni-
ties of citizens of the United States; nor shall any State deprive
any person of life, liberty, or property, without due process of
law; nor deny to any person within its jurisdiction the equal

protection of the laws.

SECTION 2.

Representatives shall be apportioned among the several States
according to their respective numbers, counting the whole num-
ber of persons in each State, excluding Indians not raxed. But
when the right to vote at any election for the choice of electors
for President and Vice President of the United States, Represen-
tatives in Congress, the executive and judicial officers of a State,
or the members of the legislature thereof, is denied to any of the
male inhabitants of such State, being twenty-one years of age,
and citizens of the United States, or in any way abridged, except
for participation in rebellion, or other crime, the basis of repre-
sentation therein shall be reduced in the proportion which the
number of such male citizens shall bear to the whole number of

male citizens twenty-one years of age in such State.
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FIFTEENTH AMENDMENT

SECTION 3.

No person shall be a Senaror or Representarive in Congress, or

elector of President and Vice President, or hold any office, civil SECTION I.

or military, under the United States, or under any State, who,

having previously taken an oath, as a member of Congress, or as The right of citizens of the United States to vote shall not be
an officer of the United States, or as a member of any State leg- denied or abridged by the United States or by any State on
islature, or as an executive or judicial officer of any State, to sup- account of race, color, or previous condition of servirude.

port the Constitution of the United States, shall have engaged in
insurrection or rebellion against the same, or given aid or com-
fort to the enemies thereof. But Congress may by a vote of two- SECTION 2.

thirds of each House, remove such disability.
The Congress shall have the power to enforce this article by

appropriate legislation.

SECTION 4.

The validity of the public debt of the United States, authorized by
law, including debts incurred for payment of pensions and boun-
ties for services in suppressing insurrection or rebellion, shall not
be questioned. But neither the United States nor any State shall
assume or pay any debt or obligation incurred in aid of insurrec-
tion or rebellion against the United States, or any claim for the

loss or emancipation of any slave; but all such debts, obligations
and claims shall be held illegal and void.
SECTION s.

The Congtess shall have power to enforce, by appropriate legisla-

tion, the provisions of this article.
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PREFACE

HE CIVIL War and the Reconstruction period that followed
form the pivotal era of American history. The war destroyed
the institution of slavery, ensured the survival of the Union,
and set in motion economic and political changes that laid the founda-
tion for the modern nation. During Reconstruction, the United States
made its first attempt, flawed but truly remarkable for its time, to build
an egalitarian society on the ashes of slavery. Some of the problems of
those years haunt American society today—vast inequalities of wealth
and power, terrorist violence, aggressive racism. But perhaps the era’s
most tangible legacies are the Thirteenth, Fourteenth, and Fifteenth
Amendments to the United States Constitution. The Thirteenth irre-
vocably abolished slavery. The Fourteenth constitutionalized the prin-
ciples of birthright citizenship and equality before the law and sought
to settle key issues arising from the war, such as the future political role
of Confederate leaders and the fate of Confederate debt. The Fifteenth
aimed to secure black male suffrage throughout the reunited nation.
Together with far-reaching congressional legislation meant to
provide former slaves with access to the courts, ballot box, and pub-

lic accommodations, and to protect them against violence, the

xix
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Reconstruction amendments greatly enhanced the power of the fed-
eral government, transferring much of the authority to define citizens’
rights from the states to the nation. They forged a new constitutional
relationship between individual Americans and the national state and
were crucial in creating the world’s first biracial democracy, in which
people only a few years removed from slavery exercised significant
political power. All three amendments end with a clause empowering
Congress to enforce their provisions, guaranteeing that Reconstruc-
tion would be an ongoing process, not a single moment in time. This
in itself was a significant innovation. The Bill of Rights said nothing
about how the liberties it enumerated would be implemented and pro-
tected. Introducing into the Constitution the words “equal protection
of the law” and “the right to vote” (along with the qualifying “male,” to
the outrage of the era’s women’s rights activists), the amend ments both
reflected and reinforced a new era of individual rights consciousness
among Americans of all races and backgrounds. So profound were
these changes that the amendments should be seen not simply as an
alteration of an existing structure but as a “second founding,” a “con-
stitutional revolution,” in the words of Republican leader Carl Schurz,
that created a fundamentally new document with a new definition of
both the status of blacks and the rights of all Americans.’

The chaprers that follow examine the origins, enactment, and objec-
tives of the Reconstruction amendments and the contest over their
meaning that followed ratification. This brief volume does not pur-
port to present a full account of Reconstruction, a task I have assayed
elsewhere.” But to understand the constitutional changes it is neces-
sary to have some knowledge of this period immediately following the
Civil War.

Reconstruction has conventionally been dated from the war’s end
in 1865 to 1877, when the last southern state came under the control
of the white supremacist Democratic party. Lately, scholars have been
writing of a “long Reconstruction” that lasted into the 18805 and even
beyond. But whatever its chronological definition, Reconstruction can

also be understood as a historical process without a fixed end point—
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the process by which the United States tried to come to terms with
the momentous results of the Civil War, especially the destruction of
the institution of slavery. One might almost say that we are still trying
to work out the consequences of the abolition of American slavery. In
that sense, Reconstruction never ended.

I have devoted much of my career to the study of Reconstruction,
but I must acknowledge that this part of our history is unfamiliar to
many, perhaps most Americans. Asaresult, the Reconstruction amend-
ments do not occupy the prominent place in public consciousness of
other pivotal documents of our history, such as the Bill of Rights and
Declaration of Independence. But even if we are unaware of it, Recon-
struction remains part of our lives, or to put it another way, key issues
confronting American society today are in some ways Reconstruction
questions. Who is entitled to citizenship? Who should enjoy the right
to vote? Should the laws protect the rights of aliens as well as citizens?
How should the “equal protection of the laws” be defined and guaran-
teed? What should be the balance of power between the federal gov-
ernment and the states? How should Americans be protected from
the depredations of terrorists? All of these questions were intensely
debated during Reconstruction. Every term of the Supreme Courrt,
MOTEOVEL, adjudicatcs cases requiring interpretation of the Fourteenth
Amendment. Some of the most transformative decisions of the mod-
ern era, from Brown v. Board of Education outlawing school segre-
gation to Obergefell v. Hodges, establishing the right of gay persons
to marry, were based on that amendment. It is impossible to under-
stand American socicty today without knowing something abour the
Reconstruction period a century and a half ago.

Reconstruction is also a prime example of what we sometimes
call the politics of history—the ways historical interpretation both
reflects and helps to shape the time in which the historian is writ-
ing. For most of the twentieth century, an account of Reconstruction
known as the Dunning School, named for Columbia University pro-
fessor William A. Dunning and his students, dominated historical

writing, legal scholarship, and popular consciousness. These schol-
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ars, who published their major works in the 1890s and early 1900s,
were among the first generation of university-trained historians in the
United States, and they developed insights that remain valuable, for
example, that slavery was the fundamental cause of the Civil War,
and that regional and class differences within white society helped to
shape Reconstruction politics. Anticipating recent scholarship, they
insisted that Reconstruction must be understood in a national con-
text, as an example of nineteenth-century nation building. The Dun-
ning School also pioneered the use of primary sources (at least those
emanating from whites) to tell the story of Reconstruction.!
Nonetheless, ingrained racism undermined the value of the Dunning
School’s scholarship. Convinced that blacks lacked the capacity to
participate intelligently in political democracy, they condemned
Reconstruction, in the words of Dunning’s Columbia colleague John

W. Burgess, for imposing the rule of “uncivilized Negroes™ over the

whites of the South, inevitably producing an orgy of corruption and-

misgovernment. This portrait of Reconstruction became part of the
Lost Cause ideology that permeated southern culture in the first
part of the twentieth century and was reflected in the proliferation
of Confederate monuments that still dot the southern landscape and
have lately become a source of strident debate. Along with a nostal-
gic image of the Confederacy, the idea of the Lost Cause rested on
a view of slavery as a benign, paternalistic institution and of Recon-
struction as a time of “Negro rule” from which the South was rescued
by the heroic actions of the self-styled Redeemers who restored white
supremacy. This view of history reached a mass national audience
in the film The Birth of a Nation, which had its premiere in 1915 in
Woodrow Wilson’s White House, and Claude Bowers’s bestseller of
the 1920s, The Tragic Era.*

This was a portrait of Reconstruction meant to justify the times in
which it was written. It provided an intellectual foundation for Jim
Crow, the racial system of the South and in many ways the United
States as a whole, from the 1890s until the civil rights era of the 1960s.
Indeed, it had a powerful impact beyond the nation’s borders as a legit-
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imation of colonial rule over nonwhite peoples in far-flung places from
South Africa to Australia’ Its political lessons were very clear. First,
biracial democracy was impossible. Since it had been a cardinal error
to give black men the right to vote, the white South was justified in
taking away the suffrage around the turn of the twentieth century.
Any cffort to restore African-Americans’ political rights would lead
to a replay of the supposed horrors of Reconstruction. Second, Recon-
struction was imposed on the South by northerners. Some of them
may have been motivated by humanitarian ideals, but the outcome
proved that outsiders simply do not understand race relations in the
southern states. The white South, therefore, should resist outside calls
for change in its racial system. The third lesson of this view, which
seems arcane today, was that because Reconstruction was brought into
existence by the Republican party, the white South should remain
solidly Democratic.

During the 1930s and 1940s, as criticism of the South’s Jim Crow
system mounted among racial liberals within and outside the region,
the “memory” of Reconstruction purveyed by the Dunning School
“gave shape and meaning to white supremacist politics” in the South.
In 1944, Gunnar Myrdal noted in his influential work An American
Dilemma that when pressed about the black condition, white south-
erners “will regularly bring forward the horrors of the Reconstruction
governments and of ‘black domination.”¢

For many years, the outlook of the Dunning School was also incor-
porated into Supreme Court decisions that interpreted the Recon-
struction amendments, producing a jurisprudence that allowed the
white South essentially to abrogate many of the provisions of the sec-
ond founding. In a dissent in a 1945 case arising from the death of a
black man at the hands of Georgia law enforcement officers, Justices
Owen Roberts, Felix Frankfurter, and Robert H. Jackson wrote that
it was “familiar history” that Reconstruction legislation was moti-
vated by a “vengeful spirit” on the part of northerners. So familiar, in
fact, that these justices felt no need to cite any work of historical schol-
arship to justify cheir claim. Eight years later, Jackson attributed the
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“race problem” in the South to whites’ “historical memory” of Recon-
struction and their identification of blacks with “offensive measures”
of that “deplorable” era. This was not an outlook likely to produce a
robust interpretation of the Reconstruction amendments as vehicles
for promoring racial justice”

The civil rights revolution destroyed the pillars of the Dunning
School, especially its overt racism, and historians completely over-
hauled the interpretation of Reconstruction. If the era was tragic, we
now think, it was not because it was attempted but because in sig-
nificant ways it failed, leaving to subsequent generations the difficult
problem of racial justice. Today most historians see Reconstruction,
as W. E. B. Du Bois argued three-quarters of a century ago, as a key
moment in the history of democracy and its overthrow as a setback
for the democratic principle in the United States and throughout the
world. This outlook casts the second founding in a different light.®

For the historian, secking to understand the purposes of the Recon-
struction amendments is not the same as attempting to identify, as a
matter of jurisprudence, the “original intent” of those who drafted and
voted on them or the original meaning of the language used. Whether
the courts should base decisions on “originalism” is a political, not
a historical, question. But no historian believes that any important
document possesses a single intent or meaning. Numerous motives
inspired the constitutional amendments, including genuine idealism,
the desire to secure permanently the North’s victory in the Civil War,
and partisan advantage. Even on its own terms, the quest for origi-
nal meaning often leads to disappointment. Members of Congress
during the Civil War and Reconstruction had the irritating habit of
not debating at length, or at all, concerns that have driven recent juris-
prudence -relating to the amendments, among them school segrega-
tion, affirmative action, marriage equality, and corporate personhood.
Moreover, as in all crises, the meaning of key concepts embedded in
the Reconstruction amendments such as citizenship, liberty, equality,
rights, and the proper location of political authority—ideas that are

inherently contested—were themselves in flux. In other words, the
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creation of meaning is an ongoing process. Freezing the amendments
at the moment of their ratification misses this dynamic quality.

The Reconstruction amendments can only be understood in terms
of the historical circumstances and ideological context in which they
were enacted. These include how they were approved by Congress
and the states; what those who framed, debared, and ratified them
hoped to accomplish; and how other Americans understood and
attempted to use them. In the chapters that follow my purpose is
not so much to identify the one “true” intent of the Reconstruction
amendments, as to identify the range of ideas that contributed to
the second founding; to explore the rapid evolution of thinking in
which previously distinct categories of natural, civil, political, and
social rights merged into a more diffuse, more modern idea of cit-
izens’ rights that included most or all of them; and to suggest that
more robust interpretations of the amendments are possible, as plau-
sible, if nor more so, in terms of the historical record, than how the
Supreme Court has in fact construed them.

The crucial first section of the Fourteenth Amendment is written
in the language of general principles—due process, equal protection,
privileges or immunities of citizenship—that cry out for further elab-
oration, making it inevitable that their specific applications would be
the subject of never-ending contention. Indeed, the very “indefinite-
ness of meaning,” as George S. Boutwell, a key member of Congress,
put it, was a “charm” to Congressman John A. Bingham of Ohio,
who, more than any other individual, was responsible for that section’s
wording? The Thirteenth Amendment did not clearly define “invol-
untary servitude” and the Fifteenth did not explain how to judge
whether a state’s voting restrictions were enacted “on account of race.”

Congress built future interpretation and implementation into
the amendments. But this ran the risk that their purposes could be
defeated by narrow judicial construction or congressional inaction.
That is what in fact happened in the decades between Reconstruc-
tion and the civil rights era. At the same time, unanticipated our-

comes ended up subverting some of the amendments’ purposes.'® The
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Thirteenth allows involuntary servitude to survive as a punishment
for crime, seemingly offering constitutional sanction to the later emer-
gence of a giant system of convict labor. The Fourteenth can be under-
stood as protecting citizens’ rights against violations by the states but
not by private individuals (although this is not the only possible inter-
pretation of its language). The Fifteenth leaves the door open to forms
of disenfranchisement that while not explicitly based on race, bar
most blacks from voting.

The very fact that the amendments were compromises means that
they are open to what one member of Congress called “conflicting
constructions.” But rather than lamenting this ambiguity we should,
in the spirit of John A. Bingham, embrace it. Ambiguity creates pos-
sibilities. It paves the way for future struggles, while giving different
groups grounds on which to conduct them. Who determines which of
a range of possible meanings is implemented is very much a matter of
political power.

Abolitionists and many Republicans saw the second founding
as the beginning of an even deeper transformation—what today
would be called “regime change,” the substitution of a regime com-
mitted to the idea of equality for the previous proslavery one. Over
the course of the century and a half since their ratification, however,
with a range of interpretations available, the Supreme Court has too
frequently chosen a narrow reading of the amendments, with little
thought about the practical consequences of its decisions. This began
during Reconstruction itself as the Court (and nation) retreated
from the ideal of equal citizenship and the empowerment of the fed-
eral government. These early decisions, which will be discussed in
Chapter Four, created a series of precedents later reinforced by judi-
cial adherence to the Dunning School view of Reconstruction. His-
torical interpretation has changed dramatically, but earlier decisions
resting in part on a now repudiated understanding of the era remain
embedded in established jurisprudence. The recent history of the
amendments reveals their ongoing expansion to protect the rights of

NEW groups—imost ICCCI’)IIY, gay men and woien, and gun owners—
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yet a restricted application in questions involving race. This reflects,
in part, the enduring impact of earlier decisions limiting the amend-
ments’ scope and enforcement.”

In the pages that follow I devote considerable attention to debates
in Congress that focused directly on the language and implications of
the amendments and to subsequent court decisions interpreting the
newly revised Constitution. Bur constitutional meaning also arises
from sites outside Congress and the courts, including popular conven-
tions, newspapers, and actions in the streets. The protagonists included
ordinary Americans of all backgrounds. For example, the Fourteenth
Amendment was only ratified by a sufficient number of states because
Congress had mandated the implementation of black male suf-
frage throughout the South, resulting in the election of legislatures
that included black members for the first time in American history.
Without black suffrage in the South, there would be no Fourteenth
Amendment. Yet since no blacks served in Congress when the amend-
ment was approved, the ways black Americans understood its provi-
sions are almost never considered when “intent” is discussed and were
consistently ignored by the Supreme Court during and after Recon-
struction. To take another example, the campaign for the adoption
of the Thirteenth Amendment was initiated by the Women’s Loyal
National League, founded by Elizabeth Cady Stanton and Susan B.
Anthony, who firmly believed that abolition was the route to civil and
political equality for blacks and all women. “A true republic,” they
insisted, would “surely rise from this shattered Union.”** Even though
they would be sorely disappointed, their intentions, as well as those of
the broad abolitionist movement that embraced their proposal, consti-
tute one dimension of the amendment’s original purposes.

In her memoirs written in the 1890s, Stanton recalled that Recon-
struction “involved the reconsideration of the principles of our gov-
ernment and the natural rights of man. The nation’s heart was thrilled
with prolonged debates in Congress and state legislatures, in the
pulpits and public journals, and at every fireside on these vital ques-

tions.” These debates threw open to question traditional conceptions
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of citizenship, property rights, democracy, state and national sover-
eignty, and the connections between public power and individual lib-
erty. They unleashed an upsurge of claims to new rights by all sorts
of Americans. The era’s “popular constitutionalism” must form part
of our understanding of the Reconstruction amendments. And that
understanding changed over time as Americans sought to use the
amendments for their own purposes and to expand their impact, often
in ways not anticipated by those who wrote them. The second found-
ing made it possible for movements for equality of all kinds to be artic-
ulated in constitutional terms. And demands that proved unsuccessful
not only provide insights into grassroots political outlooks, but some-
times laid the groundwork and established the agenda for subsequent
efforts that eventually prevailed.”

Shortly after the ratification of the Fifteenth Amendment, Carl
Schurz summarized the meaning of the second founding. The “con-
stitutional revolution,” he declared, “found the rights of the individ-
ual at the mercy of the states . . . and placed them under the shield
of national protection. It made the liberty and rights of every citi-
zen in every state a matter of national concern. Qut of a republic of
arbitrary local organizations it made a republic of equal citizens.”
Unfortunately, a retreat soon followed, in which Schurz himself
participated. By the turn of the century, a new regime of inequal-
ity took the place of the old, and full enjoyment of citizens rights
was indefinitely postponed. But not everything achieved after the
Civil War could be taken away. The families, schools, and churches
established and consolidated during Reconstruction survived,
springboards for future struggles. The fact that African-Americans
ourtside the South retained the right to vote would be of enormous
political consequence when the Great Migration of the twentieth
century redrew the nation’s racial map. The amendments remained
in place, “sleeping giants” to borrow a phrase from Massachusetts
senator Charles Sumner, that continued to inspire those who looked
to the Constitution to support their efforts to create a more just

social order.”* Decades later they would be awakened to provide the
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constitutional foundation for the civil rights revolution, sometimes
called the Second Reconstruction. It is worth noting that no signif-
icant change in the Constitution took place during the civil rights
era. The movement did not need a new Constitution; it needed the
existing one enforced.

More recently, we have experienced a slow retreat from the ideal
of racial equality. We live at a moment in some ways not unlike the
1890s and early twentieth century, when state governments, with
the acquiescence of the Supreme Court, stripped black men of the
right to vote and effectively nullified the constitutional promise of
equalicy. “Principles which we all thought to have been firmly and
permanently setrtled,” Frederick Douglass observed, were “boldly
assaulted and overthrown.”® As history shows, progress is not nec-
essarily linear or permanent. But neither is retrogression.

By themselves, the constitutional amendments that emerged from
the Civil War cannot address all the legacies of slavery. Sumner
remarked of the Thirteenth Amendment that rewriting the Constitu-
tion was not an end in itself but “an incident in the larger struggle for
freedom and equality.” But the Reconstruction amendments remain,
in the words of one Republican newspaper, “a declaration of popu-
lar rights.” They retain unused latent power that, in a different politi-
cal environment, may yet be employed to implement in new ways the

Reconstruction vision of equal citizenship for all.*®
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INTRODUCTION
Origins of the Second Founding

HE PROFOUND changes that American society experienced

during the Civil War and Reconstruction and how they

reshaped the Constiturion and the broad legal and polici-
cal culture cannor be understood without reminding ourselves of the
status of African-Americans when the war began. There were a little
under four million slaves and half a million free blacks in the United
States in 1860. Slavery was politically powerful and economically
thriving. Slave-grown cotton was by far the nation’s most important
export, and the profits generated by slavery enriched not only planters
in the South but also merchants, manufacturers, and bankers in the
free states.

Slavery’s growth and power depended, in part, on protections pro-
vided by the Constitution. In 1787, at the time of the Constitutional
Convention, around 700,000 slaves lived in the United States. They
made up 40 percent of the population of the states from Maryland
to Georgia. Of the fifty-five delegates nearly half, including a number
of northerners, possessed slaves. George Washingron, who presided,

owned over two hundred, three of whom accompanied him to Phil-
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adelphia, where the convention took place. The Constitution did not
mention the word “slavery,” but clearly referred to slaves in such cir-
cumlocutions as “other persons” and “person held to service or labor.”
Nonetheless, many of the framers, including slaveholders from the
Upper South, hoped that the institution would eventually die out, and
they successfully resisted efforts to place an explicit national recogni-
tion of property in man in the document. Yet they did include clauses
requiring the return of fugitive slaves to their owners, allowing states
to import slaves from abroad for at least the next twenty years, and
according southern states extra power in the House of Representatives
by counting three-fifths of their slave population in apportioning its
members. This last provision also enhanced southern power in the
Electoral College that chooses the president.’

Most importantly, perhaps, it was almost universally agreed that the
Constitution left slavery beyond the reach of the national government.
State law established and maintained slavery and states could abolish
slavery or prohibit its establishment, as northern states did during and
after the War of Independence. But debates over slavery nearly always
acknowledged what came to be called the “federal consensus™—that
the national government had no power to take direct action against
the institution in the states. As the country expanded, a rough balance
was maintained between free states and slave. Since changes to the
Constitution require approval by two-thirds of Congress and three-
quarters of the states, an amendment abolishing slavery was cleatly out
of the question. The historian Linda Colley has observed that writ-
ten constitutions often function as “weapons of control” rather than
“documents of liberation and rights.” As far as slaves were concerned,
this certainly applies to the original Constitution. Of course, no black
persons took part in the Constitutional Convention; nor did women,
Native Americans, or poorer whites. Perhaps the second founding can
be scen as a step toward making the Constitution what it might have
been if “We the People” (the document’s opening words) had been
more fully represented at Philadelphia.*

Slavery shaped the definition of American citizenship before the
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Civil War, giving it a powerful racial dimension. A nation, in Benedict
Anderson’s celebrated phrase, is more than a political entity—it is also
“an imagined political community,” whose borders are as much intel-
lectual as geographic. Slavery rendered blacks all but invisible to those
imagining the American community. When J. Hector St. John de
Crévecoeur, an immigrant from France who gained renown for popu-
larizing facts and myths about the new republic during the era of the
Revolurion, posed his famous question, “What then is the American,
this new man?” he answered, “a mixture of English, Scotch, Irish,
French, Dutch, Germans, and Swedes. . .. He is either a European, or
the descendant of a European.” At the time, fully one-fifth of the pop-
ulation (the highest proportion in our history) consisted of Africans
and their descendants.

In British law, the American colonists, like persons in Great Britain,
were “subjects” of the crown, entitled to protection and required to
provide allegiance. Independence transformed British subjects into
American citizens. Yet despite the enormous “cultural currency” that
the idea of citizenship acquired in the United States in the first half
of the nineteenth century, it was not until the constitutional revolu-
tion of Reconstruction that a commonly agreed-upon understanding
of the rights it entailed and the role of the federal government in defin-
ing and guaranteeing those rights developed. Before the Civil War,
as one member of Congress noted during Reconstruction, a person
seeking enlightenment about American citizenship “must have been
pained by the fruitless search in the law books and the records of our
courts for a clear and satisfactory definition of the phrase ‘citizen of
the United States.” During the early days of Reconstruction, mem-
bers of Congress asked Horace Binney, a prominent lawyer and a for-
mer congressman, to explore the meaning of citizenship. “The word
citizen,” he responded, “is found ten times at least in the Constitution
of the United States, and no definition of it is given anywhere.” *

The Constitution’s “Comity Clause” states that the citizens of each
state are “entitled to all privileges and immunities of citizens in the
several states,” language that seems to suggest that the rights of citizens



4 °* THE SECOND FOUNDING

are determined by the states, not the federal government. The Consti-
tution does require the president to be a “natural-born Citizen,” that
is, a person born in the country. This implies, but does not state explic-
itly, that citizenship derives either from birth in the United States or,
for immigrants from abroad, a “naturalization” process. On occasion,
the federal government created American citizens by purchasing the
land on which they lived, for example the Louisiana Territory acquired
from France, or via conquest, as in the Mexican-American War. In
both cases, the residents (except, in the latter case, members of “savage
tribes”) could choose to become American citizens if they so desired.

Citizenship certainly did not imply equality. Whites, male and
female, born in the United States were commonly assumed to be citi-
zens, but white women lacked basic rights enjoyed by men. Slaves were
not citizens, but the status of free black Americans remained highly
controversial. The first Naturalization Act, approved by Congress in
1790, limited the process of becoming a citizen from abroad to white
persons. What of free blacks born in the United States? At the time of
ratification, most of the original statcs, including some in the South,
allowed free black men to vote if they met the property or other qual-
ifications. As time went on, however, the slave states placed severe
restrictions on their lives and increasingly refused to recognize them
as citizens. Some northern states did, however, and all accorded them
basic rights such as property ownership, trial by jury, and the ability
to hold public meetings, publish newspapers, and establish their own
churches. But nowhere did free African-Americans enjoy full equality
before the law. Their situation was anomalous—one jurist referred to
free blacks as “quasi citizens.”

In the decades before the Civil War, the Constitution’s Comity
Clause did not seem to apply to African-Americans. A number of
states, northern as well as southern, prohibited free black persons from
entering their territory. In the 1790s and early nineteenth century, the
federal government issued certificates of citizenship to black sailors,
to prevent their impressment by the British navy. But several southern
states incarcerated free black sailors whose vessels docked in the state,
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even though they had not been accused of any crime. The enforce-
ment of South Carolina’s draconian law led to a strong protest from
Massachusetts, which recognized blacks as citizens, and also from
Great Britain, to whose black seamen it also applied, but to no avail.
The Comity Clause became an issue during the 1820~21 debates over
the admission of Missouri, whose constitution not only established
slavery but barred the entry of free blacks. Many northerners objected
to the latter provision. As part of the Missouri Compromise, the state
was admitted on the condition that its constitution should not be
construed as denying to any citizens the privileges and immunities to
which they were entitled, without enumerating what these might be
or whether they applied to free blacks.®

In a country that lacked more traditional bases of nationhood—
long-established physical boundaries; historic ethnic, religious, and
cultural unity; a powerful and menacing neighbor—American polit-
ical institurions became a point of unity and self-definition. Those
denied the suffrage, wrote one advocate of democratic reform, were
“put in the situation of slaves of Virginia.” Increasingly, the right to
vote became the emblem of American citizenship, if not in law (since
suffrage qualifications were determined by the individual states) then
in common usage and understanding. Noah Webster's American
Dictionary noted that in the United States, but not in Europe, the
word “citizen” had, by the 1820s, become synonymous with the right
to vote. Of course, Webster was writing about men; white women were
certainly citizens although denied the suffrage. But with the exceprion
of Maine, every state that entered the Union between 1800 and the
Civil War limited the suffrage to white men, and over time some of
the original states rescinded blacks’ right to cast a ballot. On the eve
of conflict, black men enjoyed the same right to vote as their white
counterparts in only five of the thirty-four states, all in New England.
The identification of the polity—and citizenship itself—as a realm for
white men became “so natural and necessary as to be self-evident,” as
one historian has put it”

As Alexis de Tocqueville observed, a passion for equality animated
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American democracy. But the concept of equality before the law—
something enjoyed by all persons regardless of social status—barely
existed before the Civil War. Belief in cquality coexisted with many
forms of second-class citizenship. Individuals’ rights were determined
by numerous factors, including race, ethnicity, gender, and occupa-
tion. Unequal status relations were built into the combinartion of local
laws, judicial rulings, and customs known as the common law. In “a
common law court,” Senator Jacob M. Howard of Michigan declared
during the Civil War, the idea of equality before the law was “not
known at all.” In accordance with the common law of coverture, most
of the rights of married women were exercised by their husbands. The
common law of master and servant distinguished sharply between the
rights and powers of employers and employees. Rights often included
the ability to exercise authority over others—as in the case of slave-
holders, employers, fathers, and husbands. This is one reason why the
extension of rights to African-Americans during Reconstruction was
seen by many whites as taking something away from them.!
Antebellum political and legal discourse divided rights into dis-
tinct categories, not all of which every citizen enjoyed. Most basic were
natural rights, such as the “unalienable” rights enumerated by Thomas
Jefferson in the Declaration of Independence. Every person, by virtue
of his or her human status, was entitled to life, liberty (even though this
principle was flagrantly violated by the existence of slavery), and the
pursuit of happiness (often understood as the right to enjoy the fruits
of one’s own labor and rise in the social scale). Civil rights, the second
category, included legal entitlements essential to pursuinga livelihood
and protecting one’s personal security—the right to own property, go
to court, sue and be sued, sign contracts, and move about freely. These
were fundamental rights of all free persons, but they could be regulated
by the state. Married women, for example, could not engage in most
economic activities without the consent of their husbands, and many
states limited the right of blacks to testify in court in cases involv-
ing whites. Then there were political rights. Legally, despite Webster’s

dictionary, access to the ballot box was a privilege or “franchise,” not
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a right. It was everywhere confined to men, and almost everywhere
to white men. Finally there were “social rights,” an amorphous cate-
gory that included personal and business relationships of many kinds.
These lay outside the realm of governmental supervision. Every effort
to expand the rights of blacks was attacked by opponents as sure to
lead to “social equality,” a phrase that conjured up images of black-
white sexual intimacy and interracial marriage.?

During the 1850s, as the Republican party emerged as a northern
sectional organization demanding that slavery’s westward expansion
be halted, Democrats persistently accused its partisans of favoring
“Negro equality.” While this was essentially political invective, by
1860 most northern Republicans seem to have concluded that free
blacks were entitled to natural and civil rights; far fewer, however, sup-
ported political equality and almost none equality of social rights. In
writing about Abraham Lincoln, the New York Times in 1860 articu-
lated a rough consensus within the party: “He declares his opposition
to negro suffrage, and to everything looking towards placing negroes
upon a footing of political and social equality with the whites,—but
he asserts for them a perfect equality of civil and personal rights under
the Constitution.”*

During the second founding, a new definition of American citizen-
ship, incorporating equal rights regardless of race, was written into the
Constitution. Indeed, one scholar has recently proposed that Recon-
struction be reconceptualized as “The Era of Citizenshi».” None-
theless, significant obstacles confronted those seeking to implement
the idea of equal rights for black Americans. Racism, perhaps slay-
ery’s most powerful legacy, was one. Another was the long-standing
tradition of local self-government, embodied in the authority of the
states within the federal system and the “police” powers of local gov-
ernments. In the legal culture of antebellum America, all sorts of
activities—economic, political, personal—were subject to regulation
by localities and states with the aim of securing not equality but pub-
lic order, health, safety, and moralicy. Anti-black laws represented one
component of a panoply of legislation restricting the rights of various
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groups, among them paupers, prostitutes, vagrants, and immigrants.
Inequality, as noted above, was built into the common law. As long as
citizenship remained subject to local definition and regulation, citi-
zens would be manifestly unequal.”

Before Reconstruction the federal government played almost no
role in defining or protecting Americans’ rights. Most of the matters
addressed by the second founding had traditionally been dealt with
by the states and municipalities. No “political idea,” wrote Frederick
Douglass, the escaped slave who rose to become perhaps the most
prominent abolitionist orator, was “more deeply rooted in the minds
of men in all sections of the country [than] the right of each state to
control its own affairs.” But many Republicans, like Douglass, identi-
fied the idea of states’ rights as second only to slavery itself as a cause
of the war and an obstacle to any “general assertion of human rights,”
and wanted it sharply curtailed. Reconstruction was a key moment
in the process by which a hierarchical, locally based legal culture was
transformed into one committed, at least ostensibly, to the equality
of all Americans, protected by the national government. “In the rev-
olution we have gone through,” the staunchly Democratic New York
Waorld observed in 1872, “the political equality of man has been sub-
stituted for the equality of the sovereign states.” Bur it took a long
time for a legal system grounded in autonomous local communities
to be superseded by one oriented around the relationship of individ-
ual citizens to the nation-state. Even as the second founding trans-
formed the federal system, the persistence of traditional respect for
the authority of the states would hamper national efforts at enforce-
ment and provide jusriﬁcation for Supreme Court rulings limiting

the amendments’ effectiveness.™

o

THE REWRITING OF the Constitution only became possible
because of the unprecedented crisis of Civil War and Reconstruc-

tion. But many of the ideas that took center stage during these years
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emerged from decades of debate in places far from formal sites of law-
making, including the antislavery crusade and the “Colored Conven-
tion” movement, in which free blacks articulated a claim to recognition
as equal citizens of the republic. Not that slavery’s opponents saw eye
to eye on constitutional issues. A wide spectrum of opinion existed
within the antislavery movement. William Lloyd Garrison, the editor
of the Boston weekly The Liberator, condemned the Constitution as
a proslavery document, “null and void before God.” Garrison insisted
that principled foes of slavery could not in good conscience vote under
such a system. Four years after the passage of the Fugitive Slave Act of
1850, Garrison publicly burned a copy of the Constitution, calling it “a
covenant with death and an agreement with hell.” Many abolitionists,
however, disagreed with Garrison and his followers. A few, including
Alvan Stewart and Lysander Spooner, produced treatises arguing that
under the Fifth Amendment, which declared that no person could
be deprived of liberty without due process of law, slavery actually had
no legal existence. Slaves, said Stewart, should go to court and obrain
writs of habeas corpus ordering their release from bondage. Frederick
Douglass, after several years of adhering to the Garrisonian position,
changed his mind and declared the Constitution “a glorious liberty
document.” “I am for strict construction,” he declared, and the word
“slavery” could not be found in the Constitution’s text. Nor did it con-
tain language allowing for “discrimination in favor of, or against, any
class of people.” In the mid-1850s, Douglass embraced the view that
the federal government possessed the power, without any change in
the Constitution, to abolish slavery throughout the nation.”

Few inside or outside the antislavery crusade found this last argu-
ment convincing, Far more common was an outlook that came to be
known as “freedom national.” This was based on the idea that the
Constitution was neither explicitly proslavery nor a vehicle for imme-
diate abolition, but that it did make possible a kind of antislavery
politics—not abolitionism, but one nonetheless deeply threatening to
the South. Already articulated in the debates over the admission of
Missouri, fully developed as a legal doctrine by the Ohio antislavery
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lawyer Salmon P. Chase in the 1840s, and adopted by a large segment
of the Republican parry in the following decade, this doctrine insisted
that the Constitution regarded slavery as a local institution, confined
to the states where it was recognized by law. The federal government
had no constiturional power to attack slavery in these states, but all
persons in areas of federal jurisdiction (other than fugitive slaves)
must be regarded as free. According to this view, slavery had no right
to exist in the District of Columbia, the western territories, or in fed-
eral forts and arsenals. Were “freedom national” enacted into law, a
“cordon of freedom” would surround the slave states, eventually pro-
ducing abolition there (although it was never explained precisely how
this would happen).™

Freedom national was embodied in the platform of the Free Soil
party in 1848 and 1852, and the Republican platforms of 1856 and
1860, which called for separaring the federal government entirely
from the institution of slavery. Antislavery spokesmen scoured the
Constiturion for clauses useful for their cause, beginning with the
Preamble itself, which said the document’s purpose was to “secure
the blessings of liberty.” Other such clauses included the provisions
guaranteeing a republican form of government, granting Congress
power over the territories, and prohibiting the denial of liberty with-
out due process of law. In his celebrated Cooper Union speech of
1860, Abraham Lincoln examined debates at the Constitutional
Convention and early sessions of Congress to argue that the Con-
stitution’s intent was antislavery, but that its purposes had been
distorted by southern domination of successive national administra-
tions and the federal courts. Thus the Republican party could pur-
sue antislavery politics—especially, barring slavery’s expansion into
the territories, the issue that brought on the Civil War—not only
without violating the Constitution but with confidence that it was
following the original policy of the founders. This antislavery inter-
pretation of the Constitution fell on deaf ears at the Supreme Courr,
which rejected it outright on a number of occasions. Bur it would

strongly influence the second founding.®
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The crusade against slavery gave birth to a new understanding of
citizenship and the rights it entailed. The movement, wrote Angelina
Grimké, the daughter of a South Carolina slaveholder who became
a Qtiakcr and embraced abolitionism while living in Philadelphia,
was “the school in which human rights are ... investigated.” Long
before the Civil War, abolitionists black and white put forward an
understanding of national citizenship severed from the concept of
race, with citizens’ rights enforced by the federal government. Abo-
litionists (but not, before the war, most Republicans) demanded not
simply an end to slavery but also the incorporation of the freed people
as full members of the polity and society. Abolitionists “hitched their
politics to black citizenship,” in the words of the historian Manisha
Sinha. The first legal treatise on the rights of free black Americans
came from the pen of a white abolitionist, William Yates, in 1838. As
abolitionists battled for the right of northern blacks to vore, enjoy
access to public education, and receive equal treatment in transpor-
tation and public accommodations, they put forward an idea that
would be incorporated into the laws and Constitution during Recon-
struction: that all persons born in the United States were American
citizens who should enjoy full equality, regardless of race. And the
abolitionist critique of the Fugitive Slave Act of 1850, which provided
that the status of an accused runaway would be determined by a fed-
eral commissioner, not a jury, and that the alleged fugitive could not
testify in his or her own behalf, led to the elevation of “due process of
law” as essential to equitable judicial proceedings.*

Some of the language of the Reconstruction amendments—due
process, privileges or immunities of citizens, the right to vote—already
existed in the Constitution or were commonplace in legal language. But
not “equal protection,” the heart of the first section of the Fourteenth
Amendment. It was, however, a staple of abolitionist discourse. As early
as 1832, Garrison's Liberator, referring to free blacks, insisted that “they
have as good and true a right to the equal protection of the law as we
have.” Four years later, an abolitionist convention declared: “We must
bring back the lost rights of the citizen, under the Constitution, to
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equal protection and privileges in every state.” Key figures in the draft-
ing of the Reconstruction amendments—including Henry Wilson of
Massachuserts, Thaddeus Stevens of Pennsylvania, and James Ashley
and John A. Bingham of Ohio—were veterans of antislavery poliics
and of prewar struggles for the citizenship rights of free blacks. They
and others carried ideas honed in the antislavery movement into the
process of rewriting the Constitution after the Civil War.”

Most insistent in promoting egalitarian constitutionalism were free
blacks, whose newspapers; orations, and state and national Colored
Conventions advanced claims to full equality in the land of their
birth. The rise of the American Colonization Socicty intensified
black claims to equal citizenship. Founded in 1816, the society advo-
cated the removal from the country of blacks already free, although
many members advocated a long-term goal of ending slavery and
expelling the entire black population to Africa or the Caribbean. The
idea won the support of numerous political leaders, including Henry
Clay, Andrew Jackson, Chief Justice Roger B. Taney, and, for a time,
Abraham Lincoln, not to mention surviving founders of the nation
including Thomas Jefferson and James Madison. While a few black
leaders, including John Russwurm, the editor of Freedom’s Journal,
the nation’s first black-owned newspaper, embraced colonization,
most redoubled their efforts to gain recognition as citizens with the
same right to remain in the land of their birth as white Americans.
William Lloyd Garrison’s forthright condemnation of colonization
was one reason for the high regard in which he was held by free black
communities. “This Country is Our Only Home,” declared an edito-
rial in the Colored American in 1840. “It is our duty and privilege to
claim an equal place among the American people.” During the decades
before the Civil War, black conventions, which commonly described
themselves as gatherings of “colored citizens,” condemned coloniza-
tion and promoted the principle of “birthright citizenship” (language
used by the black abolitionist Martin R. Delany in 1852). “Nothing
could be plainer,” insisted the National Convention of Colored

Citizens in 1843, “than that native free born men must be citizens.”
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Free blacks seized upon the Constitution’s requirement that the pres-
ident be a “natural born Citizen” to argue that American citizenship
derived from place of birth, not ancestry or race.”

Equality—expressed in such language as equal liberty, equal justice,
equal rights, and equal citizenship—was the hallmark of antebellum
black politics. Moving well beyond the meticulously parsed distinc-
tion between natural, civil, political, and social rights, black leaders
insistently claimed them all as “immunities” of American citizenship.
They disassembled the fraught category of “social rights” into private
and intimate personal relations, a matter of individual choice, not law,
and a new category, “public rights,” which encompassed equal access
to businesses serving the public such as hotels, theaters, streetcars,
steamships, and railroads. Throughout the country, these businesses
regularly excluded blacks. Though flagrantly violated by states such
as Indiana, Illinois, and Oregon, which barred black persons from
entering their territory, free blacks insisted that mobility was a key
element of citizenship. Free blacks and their white allies used a vari-
ety of tactics to press for citizenship rights. They launched campaigns
for the vote, sued streercar companies that excluded black passengers,
and challenged discriminatory laws in local, state, and federal courts.
Their efforts usually failed, but they did win a few victories, such as
the repeal of Ohio’s discriminatory Black Laws in 1849 and the racial
integration of Boston’s public schools in 1855. These pre—Civil War
campaigns helped to establish a discourse of rights that would flourish
in Reconstruction. They form an essential part of the background to
the second founding.”

Before the Civil War, black spokesmen, like abolitionists more
generally, tended ro ground their claims in the preamble of the
Declaration of Independence rather than the Constitution. As early
as the era of the Revolution, slaves petitioning for freedom cited the
Declaration’s words about liberty and equality, seeing the document
as a charter of individual rights rather than an assertion of national
sovereignty. “The colored people,” the Rev. James Hood, a North

Carolina political leader, would declare during Reconstruction,
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“had read the declaration until it had become part of their natures.”
But some also claimed the Constitution, despite its protections for
slavery, as their own. “As Americans,” insisted the president of the
Indiana black convention of 1851, “we are entitled to all the rights,
privileges, and immunities of citizenship, . . . according to the letter
and spirit of the Constitution.”*®

Generally speaking, antebellum judges did not agree. Relatively few
cases related to slavery and the rights of individual citizens came before
the federal courts in the years from independence to the Civil War.
Most such issues were settled at the local and state levels. When the
Supreme Court did deal with slavery, however, its rulings nearly always
sided with the institution. On the eve of the war, in the infamous Dred
Scort decision, Chief Justice Roger B. Taney declared that the Con-
stitution “expressly” protected the right of property in slaves and that
no black person could be a citizen of the United States or part of the
national “political community.” Blacks, Taney insisted, were permanent
aliens. States could make free blacks citizens if they wished, bur neither
the federal government nor other states must recognize that status (in
other words, the Comity Clause did not apply to them). Ironically, one
reason for Taney’s ruling was his expansive understanding of what citi-
zenship entailed. Being a citizen, he declared, meant freedom from legal
discrimination and full enjoyment of the rights specified in the Consti-
tution, among them the ability to travel anywhere in the country and
the right “to keep and carry arms wherever they went.” These were not
rights that he thought black people, free or slave, ought to enjoy.”

The Dred Scott decision caused a furor in the North and put the
question of black citizenship on the national political agenda. James
McCune Smith, a black physician, author, and antislavery activist, care-
fully dissected Taney’s reasoning, citing legal precedents going back to
“the annals of lofty Rome” to demonstrate that all free persons born
in the United States, black as well as white, “must be citizens.” Many
Republicans also rejected Taney’s reasoning. In a stinging dissent, Jus-
tice John McLean of Ohio insisted that regardless of race, “birth on
the soil of a country both creates the duties and confers the rights of

Origins of the Second Founding < 15

citizenship.” His state’s legislature adopted a resolution declaring that
“every free person, born within the limits of any state of this Union, is
a citizen thereof.” During the Civil War and Reconstruction, Republi-
cans would take steps toward recognizing the citizenship of free blacks.
Their actions would powerfully affect the rights of all Americans.”

The Civil War greatly enhanced the power of the national gov-
ernment, imposed unprecedented demands (especially conscription)
upon Americans, and led Congress to enact measures previously
beyond the scope of federal authority, including laws relating to bank-
ing, currency, and taxation. Among Republicans, the war severely
weakened belief in state sovereignty. “There is and can be . . . only one
paramount sovereign authority,” declared the governor of Michigan
in 1864. More than any other single act, emancipation announced
the existence of a new kind of national state, one capable of abol-
ishing the largest concentration of property in the country (slaves as
property were worth nearly four billion 1860 dollars), and identified
that state with the expansion of freedom and human rights. Even
before Lincoln issued the Emancipation Proclamation, abolitionists
insisted that the war should produce a new nation, “with one law
impartial over all.” As the federal government committed itself to the
destruction of slavery and began enlisting black men into the Union
army, the question of the postwar status of African-Americans inevi-
tably moved to the center of political debate. “Everything among us,”
wrote a black Californian, “indicates a change in our condition. ...
Our relation to this government is changing daily. . . . The revolution
has begun, and time alone must decide where it is to end.”

Late in 1862, Salmon P. Chase, now serving as Lincoln’s secretary
of the Treasury, requested an opinion from Attorney General Edward
Bates as to whether free black men were authorized to pilot ships on
coastal waterways. The answer hinged on whether such men were
American citizens. Previous attorneys general, including Taney him-
self, had ruled in the negative. But Bates, audaciously declaring that
Dred Scott had been wrongly decided, affirmed the citizenship of all
free persons born in the United States, regardless of race. Bares added,
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however, that “eighty years of practical enjoyment of citizenship, under
the constitution” had failed to clarify “the exact meaning of the word,
or [its] constituent elements.” Other than piloting vessels, he declined
to specify the rights that came with citizenship. He did note that the
status was compatible with legal “degradation,” citing the example of
female citizens excluded from voting.*+

For Bates, citizenship was essentially a symbolic category, not a
guarantee of specific rights. But African-Americans and their allies,
drawing on prewar campaigns for equality and now invoking blacks’
wartime loyalty to the nation and service in the Union army, seized
the opportunity to press demands for recognition as American citizens
and an expansive definition of citizens’ rights. As a member of one of
the first black units, the famed 54th Massachusetts regiment, wrote in
186 4, “if we fight to maintain a republican government, we want repub-
lican privileges. ... All we ask is the proper enjoyment of the rights of
citizenship.” Another black soldier declared that he and his compan-
ions were fighting for “the exercise of our political, free, civil and public
rights” (although he hastened to add that this did not mean that “the
black man’s son should marry the white man’s daughter”). Demands for
political and civil equality by the free black community of New Orle-
ans gained a sympathetic hearing among Radical Republicans in Con-
gress and influenced Lincoln’s decision to call for partial black voting
rights in his last speech, in April 1865. During the war Congress for
the first time required the desegregation of public transportation in the
nation’s capital, repealed the ban on black testimony in federal courts,
and mandated that black and white soldiers receive equal pay.

“We are slowly approaching a clearer understanding of ... the
rights of persons,” one member of Congress proclaimed in 1869
during debates on the Fifteenth Amendment. During Reconstruc-
tion the language of rights suffused political debates—people spoke
of the rights of citizens, fundamental rights, the rights of free men,
women’s rights, the rights of free labor. Moreover, while the Fifteenth
Amendment connects the right to vote directly to citizenship, the

Thirteenth and Fourteenth reflect a growing commitment to the idea
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that some rights transcend national identity. After the Thirteenth, no
one in the United States, regardless of his or her citizenship status,
could be held as a slave. The crucial first section of the Fourteenth
extends the enjoyment of life, liberty, and property and the equal pro-
tection of the law to all “persons,” citizen or alien. At the same time,
the deeply ingrained distinction between various categories of rights
began to break down. In a letter to the British reformer John Bright
in 1867, Charles Sumner, perhaps the most principled egalitarian in
Congress, explained how his thinking had evolved: “For a long time
I was perplexed by the subtlety so often presented, that the suffrage
is a ‘privilege’ and not a ‘right,’ and being a ‘privilege,’ it was subject
to such limitations as the policy or good will of the legislature chose
to impose. The more I think of it, the more it seems to me an essen-
tial right.” But it was not only the radical Sumner whose concepr of
rights expanded during Reconstruction. The Civil War crystallized in
the minds of northerners the idea of a powerful national state protect-
ing the rights of citizens. The second founding not only put abolition,
equal rights, and black male suffrage into the Constitution, buc in its
provisions for national enforcement made the federal government for

the first time what Sumner called “the custodian of freedom.”*¢

e

THE SECOND FOUNDING began during the Civil War with con-
gressional passage of the Thirteenth Amendment. But the very prog-
ress of wartime abolition underscored the challenges that lay ahead. As
evidenced by the New York City Draft Riots of 1863, when blacks were
murdered on the streets of the nation’s largest city, racism remained
deeply entrenched in the North as well as the South. After Frederick
Douglass delivered his impassioned “Mission of the War” speech at
Cooper Union in February 1864, calling for the abolition of slavery to
be accompanied by full equality before the law and suffrage for black
men, the New York Times (edited by Henry J. Raymond, the head of
the Republican National Committee) published a letter insisting that
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Douglass’s demand to “place the slaves of the South on an immediate
civil equality with the white citizens of the country, ought not and
will not be gratified.” The city’s Journal of Commerce, which spoke for
New York merchants far more interested in a rapid revival of the plan-
tation economy than in elevaring blacks” condition beyond ending
slavery, declared Douglass’s idea the “road to ruin.”*

When the war ended, blacks remained on the margins of northern
society, deprived almost everywhere of the right to vote, and largely
relegated to low-wage unskilled labor. Moreover, during the war new
governments in a number of slave states abolished slavery but gave lit-
tle thought to the freed people’s rights and prospects. Conventions
that drafted new constitutions for Louisiana and Maryland offered
almost nothing to blacks beyond abolition, and delegates strenuously
denied “any sympathy with Negro equality.” Their actions reinforced
a growing conviction in the Republican North that the protection of
citizens’ rights could not be left in the hands of the states.*

Given the persistence of racism and respect for the traditional author-
ity of the state and local governments, not to mention the numerical
obstacles to ratification, amending the Constirution posed a daunting
challenge. So did the reverence with which most Americans viewed
the document. Long before the Civil War, a “cult of the founders” had
become embedded in American culture. Tom Paine called the Consti-
tution America’s “political bible.” The fact is, however, that the framers
did not foresee a situation in which eleven states waged war against
the nation. Nor does the Constitution specify how states that claim to
have seceded should be reincorporated into the Union, or what would
happen in peacetime to actions (such as emancipation) undertaken as
war measures. During the conflict, Lincoln felt obligated to stretch
constitutional authority to its limits and beyond. He raised money
and troops without congressional authorization, suspended the writ
of habeas corpus, and, in the Emancipation Proclamation, drew on a
vaguely defined “military necessity” to liberate, without compensarion
to the owners, over three million slaves. “The whole rebellion is beyond

the Constitution,” wrote the political scientist Francis Lieber in 1864.
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But rather than concluding that a document that had palpably failed
ought to be replaced, most Americans sought to square policy initia-
tives with the Constitution either by reinterpreting or rewriting it.*

Some Radicals insisted that Congress could take all necessary actions
without going through the arduous amendment process. Thaddeus Ste-
vens claimed that the southern states had, in fact, left the Union; they
were conquered provinces, with no surviving constitutional rights.
Sumner maintained that the Declaration of Independence ought to
enjoy equal legal standing with the Constitution; as a result, “anything
for human rights is constitutional.” The Radicals, commented Gideon
Welles, who served as secretary of the navy under Lincoln and his suc-
cessor, Andrew Johnson, were “humanitarians and not constitutional-
ists.” The legalistic Welles did not mean this as a compliment.*®

Yet what is striking is the enduring power of constitutionalism
itself—the widespread desire to find a secure constitutional basis
for public policy. The Reconstruction journalist E. L. Godkin (who
like Paine came to the United States from Great Britain, which
lacks a written constiturion) derided what he called Americans’
“Constitution-worship.”* Godkin believed that excessive regard for a
document nearly a century old formed a serious obstacle to creative
thinking in an unprecedented crisis. Yet that very adulation under-
scored the importance of the second founding. Writing changes into
the Constitution automatically gives them a powerful claim not only
on the legal system but also on the public imagination, which is why
the Reconstruction amendments provoked widespread debate and
violent opposition.

The second founding took place in response to rapidly changing
political and social imperatives ar a moment when definitions of cit-
izenship, rights, and sovereignty were in flux. The amendments were
accompanied by unprecedented legislation to define and secure Amer-
icans’ civil, political, and public rights. “These are no times of ordinary
politics,” the abolitionist Wendell Phillips wrote to Sumner in 1866,
urging him to remain steadfast in support of black suffrage, despite
defeats. “They are formative hours; the national purpose grows and
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ripens in thirty days as much as ordinary years bring it forward. . ..
You can afford to wait that verdict.”*

As Phillips predicted, the amendments, and the legislation imple-
menting them, went far beyond what most white Americans had
thought possible or desirable in 1865. People who entered the Civil
War as moderates emerged committed to remaking the South’s polit-
ical, economic, and social system. Opponents of black suffrage in 1865
came to support it a few years later. Those who rejected federal prohi-
bition of discrimination by privare businesses at the outset of Recon-
struction voted for the Civil Rights Act of 1873, which did precisely
that. Some Republicans came to insist thar access to education was
as fundamental to citizenship as other rights. The second founding
can only be understood as part of a much longer debate about rights,
democracy, and equality, one that continues to this day.

WHAT IS FREEDOM?
The Thirteenth Amendment

N HIS second inaugural address, delivered on March 4, 1865, as
the Civil War drew to a close, Abraham Lincoln described the
destruction of American slavery as “astounding.” Lincoln, who
always chose his language carefully, was justified in using so dramaric
and uncommon a word (it appears only three other times in his entire
Collected Works). To be sure, in retrospect the abolition of slavery
seems inevitable, a preordained result of the evolution of American
society or, in some tellings, a logical outgrowth of the ideals of the
American Revolution. Yet it is important to remember that despite
decades of antislavery agitation there were more slaves in the United
States when the war began than at any point in the nation’s history.
Slaveholders and their allies had controlled the federal government
for nearly che entire period since the founding of the republic. In
1858, the Chicago Tribune, a major journalistic voice of antislavery
sentiment, flatly declared that “no man living” would see the end of
American slavery.!
Yet abolition did come. Like all great historical transformations, it
was a process, not a single event. It played out over time, arose from

many causes, and was the work of many individuals. It began at the
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war’s outset when slaves, eager to seize the opportunity presented by
the presence of northern armies and ignoring Lincoln’s insistence
that the struggle was solely about national unity, began to seek ref-
uge behind Union lines. The Emancipation Proclamation, issued on
January 1, 1863, which made the destruction of slavery an objective of
the Union war effort, was the crucial step in the process, but by itself
did not abolish slavery. As the New York Times noted, while the proc-
lamation “set free” all the slaves in areas to which it applied, many were
not in fact “made free.” That could only be accomplished by the pres-
ence of the Union army. On April 9, 1865, when Robert E. Lee sur-
rendered at Appomattox Court House, the majority of the slaves were
still being held in bondage. The final, irrevocable abolition of slavery
throughout the reunited nation did not come until December 1865,
with the ratification of the Thirteenth Amendment. Without the
amendment, slavery might well have lingered for years in some parts
of the United States.*

As early as 1827, Freedom’s Journal had called for an amendment
abolishing slavery. But the path to abolition by constitutional amend-
ment was neither smooth nor predictable. Changing the Constitution
is a complex, cumbersome process. It had last been accomplished in
1804. Roughly 150 amendments to resolve the secession crisis were
proposed during the winter of 1860-61. One, known as the Corwin
Amendment after the Ohio political leader Thomas Corwin, would
have prohibited future federal interference with slavery in the states.
Intended to stave off the secession of the Upper South, this proposed
Thirteenth Amendment won congressional approval on the morning
of Lincoln’s inauguration and was mentioned favorably by the pres-
ident in his address later that day. But with the outbreak of war it
became moot. When Lincoln assumed office, the institution existed
in fifteen of the thirty-four states, so if one assumed that approval by
three-quarters of all the states, including the cleven that eventually
became the Confederacy, was needed for ratification, abolishing slav-
ery by constitutional amendment was clearly impossible.?

“T have always hated slavery, as much as any abolitionist,” Lincoln
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declared in 1858. But Lincoln was not an abolirionist, and never claimed
to be one. He did not share the abolitionists’ commitment to ending
slavery immediately nor their belief that free blacks and emancipated
slaves should become equal members of American society. Nonethe-
less, in the 1850s Lincoln emerged as a major spokesman for the newly
created Republican party, committed to halting the westward expan-
sion of slavery. In speeches of cloquence and power, he condemned
slavery as a fundamental violation of the nation’s founding principles
as enunciated in the Declaration of Independence. Yet Lincoln was
also a lawyer, a politician, and a constitutionalist. He believed that the
North must abide by provisions of the Constitution that protected
slavery, including distasteful ones such as the Fugitive Slave Clause,
lest the entire edifice fall.+

Lincoln, however, did speak of a future without slavery. The aim
of the Republican party, he insisted, was to put the institution on the
road to “ultimate extinction,” a phrase he borrowed from his political
idol Henry Clay. Ultimate extinction could take a long time: Lincoln
once said that slavery might survive for another hundred years. But to
the South, Lincoln seemed as dangerous as an abolitionist, because he
was committed to the eventual end of slavery. His election provided
the catalyst for sccession, civil war, and, eventually, abolitions

Slavery can be abolished in a number of ways. One is individual
manumission, some of which occurred in the United States but not
nearly enough to threaten the system’s viability. Manumission frees
slaves but unless it applics to all does not abolish the institution of slay-
ery. Second is emancipation by legal means. Even without the Corwin
Amendment, the Constitution was almost universally understood to
bar national interference with slavery in the states. But slaveryis created
by state law and the law can be changed, as happened in the northern
states after the American Revolution. Legal emancipation is feasible
in “societies with slaves,” to borrow the formulation of historian Ira
Berlin (and before him, Moses L. Finley), where slavery is one element
of the social and economic order, not its foundation, and owners lack

the political power to prevent the passage of abolition laws. In “slave
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societies,” where slavery is central to the economy and slaveowners
therefore more powerful, “the persons who make all the laws...," as
Adam Smith put it, “are persons who have slaves themselves.” The Old
South was the largest, most powerful slave society in modern history.
Lincoln long believed that abolition there could only be accomplished
with the cooperation of owners. To secure this, Lincoln advocated a
program of gradual emancipation coupled with monetary compensa-
tion for the loss of property in slaves and “colonization”—encouraging
blacks to emigrate to Africa; Haiti, or Central America—since slave-
holders would never consent to the creation of a vast new population
of free African-Americans.

A third mode of attacking slavery is military emancipation. War
destabilizes; it strips away constitutional protections. Contending
sides make slavery a military target to weaken their opponents. They
urge slaves of the enemy to run away and to enlist as soldiers, usually
promising them freedom. This happened many times in wars in the
Western Hemisphere. During the American Revolution and the War
of 1812, for instance, thousands of slaves gained their freedom by escap-
ing to British lines. But these events, while frecing many slaves, did
not destroy slavery, which survived and expanded in the early repub-
lic. Moreover, slaves freed through military action sometimes suffered
reenslavement when the fortunes of war shifted. This happened to
some slaves in the aftermath of the Haitian Revolution, and later in
the United States when Confederate forces drove Union soldiers from
areas containing newly liberated men, women, and children” Mili-
tary emancipation freed numerous slaves during the Civil War. Bur
it eventually required a constitutional amendment—a form of legal
emancipation—to destroy the system for good. War did break the
power of slaveholders, so that they were unable to block ratification.

For most of the Civil War, a constitutional amendment was not
the most widely preferred route to abolition. The war, of course, did
not begin as a crusade to abolish slavery. Almost from the begin-
ning, however, abolitionists and Radical Republicans pressed for

action against the institution as a war measure, and slaves began
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escaping to Union lines. Faced with this pressure, Lincoln put for-
ward his own ideas. He began by returning to the plan of gradual,
compensated emancipation coupled with colonization—a plan that
would make slaveowners partners in abolition. He proposed this in
November 1861, only a few months into the war, to political leaders
in Delaware, and the following spring pressed it on Congress and the
other border slave states (Maryland, Kentucky, and Missouri) that
remained in the Union. The plan envisioned abolition by the states,
with federal funding. The border states, intent on retaining slavery,
were not interested. Lincoln’s plan also failed to win support among
African-Americans. Very few were willing to leave the land of their
birth, which rendered colonization impossible as Lincoln always
insisted it must be voluntary. Meanwhile, military emancipation and
emancipation by statute proceeded. By 1862 the army was no longer
returning fugitive slaves to their owners. With the South no longer
represented, Congress freed all slaves who came within Union lines.
It also abolished slavery in Washington, D.C., and the nation’s west-
ern territories. These measures freed many slaves, but did not abolish
the institution of slavery.”

A powerful combination of events moved Lincoln to adopt a
new policy toward slavery. They included the congressional enact-
ments of 1862; the failure of conventional military strategy to win
the war; the desire to forestall European intervention; the need to
enlist black soldiers; and the growing numbers of slaves escaping
to Union lines. In September 1862, in the Preliminary Emancipa-
tion Proclamation, Lincoln announced his change in policy. This
was, in effect, a warning to Confederates that if they did not lay
down their arms, Lincoln would decree emancipation. Yet that
December, in his annual message to Congress, he again presented
his old plan for state-by-state abolition. He asked for changes
in the Constitution, not to abolish slavery immediately but to
authorize the appropriation of funds for any state that provided
for abolition by the year 1900. The money would help compensate

the former owners and colonize the emancipated slaves outside
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the country. It was a final offer of abolition with the cooperation
of slaveowners. Neicher Congress, the border states, nor the Con-
federacy paid any attention to these proposals.’

With the Emancipation Proclamation, national policy toward
slavery changed dramarically. The proclamation was an act of mili-
tary emancipation, grounded in Lincoln’s constitutional authority
as commander in chief. Despite popular legend, Lincoln did not free
four million slaves with a stroke of his pen. The proclamation had
no bearing on the slaves in the border states (which now numbered
five after the admission of West Virginia). Since they were not at war
with the Union, “military necessity” did not apply to them. Lincoln
also exempted certain areas of the Confederacy that had fallen under
Union military control, including parts of Virginia and Louisiana and
the entire state of Tennessee. (This last exemption was made for polit-
ical, not military or constitutional, reasons, at the request of military
governor Andrew Johnson, to attract the support of slaveholders for
the regime he headed. It required a vivid imagination to believe that
all of Tennessee was in Union hands.) All told, perhaps 800,000 of the
nearly four million slaves were not covered by the proclamarion. But
3.1 million were. Despite its limitations, this was the largest act of slave
emancipation in world history. Never before had so many slaves been
declared free on a single day.

The proclamation did not immediately end slavery bur it sounded
the institution’s death knell—assuming that the Union won the war.
(Had the Confederacy emerged victorious, slavery would undoubt-
edly have lasted for a long time.) Why, then, was the Thirteenth
Amendment necessary? As a presidential decree, the proclamation
could presumably be reversed by another president. Even apart from
its exemptions, moreover, the proclamation emancipated people; it did
not abolish the legal status of slave, or the state laws establishing slav-
ery. Emancipation, in other words, is not quite the same thing as abo-
licion. Something more would be necessary to rid the country entirely
of slavery. As Frederick Douglass put it, in calling for a constitutional

amendment, the proclamation was “a vast and glorious step in the right
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direction. But unhappily, excellent as that paper is, it settles nothing.
It is still open to decision by courts, canons, and Congresses.”*

Nonetheless, the Emancipation Proclamation was a dramatic depar-
ture from Lincoln’s previous statements and policies regarding slavery.
It was immediate, not gradual, contained no mention of compensation
for slaveowners, and made no reference to colonization. Since eman-
cipation no longer required the consent of slaveholders, these induce-
ments were now irrelevant. Also, the proclamation authorized the
enrollment of black soldiers into the armed forces, setting in motion
the process by which 200,000 black men served in the Union army
and navy. They played a critical role in achieving Union victory and
stakinga claim to citizenship in the postwar world. Putting black men
in the armed forces suggested a different racial future cthan encour-
aging them to leave the country. The proclamation, in other words,
placed on the national agenda the question of the civil and political
status of the emancipated slaves."

Overall, by making the destruction of slavery an objective of the
Union army, the Emancipation Proclamation fundamentally altered
the character of the Civil War. But it did not mean the end of Lincoln’s
quest for state-by-state abolition. Military and legal emancipation
now proceeded together. As the army occupied territory and freed
slaves, Lincoln redoubled his efforts to create Unionist state govern-
ments in portions of the South, partly as a war measure, since detach-
ing states from the Confederacy would be a powerful aid to the Union
cause, but also so that these governments could rid their states of the
laws that established slavery. Lincoln’s Proclamation of Amnesty and
Reconstruction, issued in December 1863, envisioned abolition by
state action. It required southern states that desired readmission to
the Union to adopt new constitutions abolishing slavery.

Despite the Emancipation Proclamation’s unequivocal language
stating that the slaves affected “are and henceforward shall be free,”
Lincoln seemed to assume that the only slaves truly emancipated were
those who physically came within Union lines. This is why in August
1864, when he believed he would not win reelection, Lincoln urged
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Frederick Douglass to organize a group of “scouts” who would ven-
ture behind enemy lines and encourage slaves to run off to the Union
army. Moreover, Lincoln feared that the proclamation’s constitution-
ality might be called into question after the war ended. Indeed, his
proposed amnesty oath for Confederates who wished to return to
loyalty to the Union required support of congressional acts and presi-
dential proclamations relaring to slavery, unless “modified or declared
void by decision of the Supreme Court.” The Supreme Court still
had a Democratic majority and until his death lare in 1864, Roger B.
Taney, of what one Republican newspaper called “Dred Scott infamy,”
remained chief justice. Litigation challenging the proclamation was
inevitable and could certainly cause problems for federal policy male

ers after the war ended.”

o

ALL THESE CONSIDERATIONS led to an increase in support for
a constitutional amendment abolishing slavery. As soon as the Thirty-
eighth Congress convened in December 1863, plans for amending the
Constitution began to circulate. Representative James M. Ashley, a
longtime activist in the antislavery movement in Ohio, introduced
the first such proposal on December 14. Francis Lieber, a professor at
Columbia University and one of the nation’s leading political scien-
tists, composed a set of no fewer than seven amendments. In keeping
with Lieber’s intense nationalism, the first four had to do with the pri-
macy of the national government and the punishment of treason. Not
until his proposed Seventeenth Amendment did Lieber get around
to “slavery shall be forever abolished.” His Eighteenth established che
principles of birthright citizenship and equality before the law regard-
less of race. Widely circulated in pamphlet form by the Loyal Publica-
tion Society, Lieber’s proposals seem to have influenced discussions of
both the Thirteenth and Fourteenth amendments.”

Meanwhile, abolitionists launched a “fresh moral agitation”

toward the goal of an amendment abolishing slavery. The campaign
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was coordinated by the Women’s Loyal National League, founded in
1863. For the time being women activists suspended the movement for
woman suffrage to press for an end to slavery, the route, they believed,
to blacks and white women obtaining their “rights and privileges as
free and equal citizens of a common republic.” By early 1864, some
two thousand men, women, and children were at work circulating
petitions. Initially, they called for Congress to legislate complete
abolition, something most members believed was beyond their con-
stitutional authority. Subsequent iterations, at the suggestion of Wil-
liam Lloyd Garrison, “added the Constitutional amendment to their
prayer.”

In February 1864, two tall black men carried a “monster” petition
with 100,000 signatures onto the Senate floor and deposited it on
Charles Sumner’s desk. Sumner thereupon introduced an amendment
based on the 1791 French Declaration of the Rights of Man and of
the Citizen: “Everywhere within the limits of the United States, . . . all
persons are equal before the law, so that no person can hold another as
a slave.” The proposal went on to give Congress the power to “make all
laws” necessary to carry the prohibition into effect. Abolitionists and
Radical Republicans such as Sumner were already looking beyond the
end of slavery to purging the statute book of racially biased discrimina-
tory laws. Wendell Phillips, for example, called for two amendments,
one abolishing slavery and another barring any state from making “any
distinction among its citizens on account of race and color.” Later that
spring, Sumner again urged his colleagues to incorporate “the equality
of all persons before the law” into the Thirteenth Amendment. “The
language may be new in our country,” he acknowledged, “bur it is
already well known in history.” This led him to deliver a history lesson
about the French Revolution—a typical Sumner speech that annoyed
many of his Senate colleagues.”

The final wording, modeled on the Northwest Ordinance, of 1787,
which prohibited slavery in the territories north of the Ohio River,
was hammered out in the Senate Judiciary Committee, headed by

Senator Lyman Trumbull of Illinois: “Neither slavery nor involuntary
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servitude, except as a punishment for crime whereof the party shall
have been duly convicted, shall exist within the United States, or
any place subject to their jurisdiction.” Thus, in the act of abolition,
the amendment for the first time introduced the word “slavery” into
the Constitution. Trumbull also incorporated a second clause draw-
ing on language proposed by Sumner and by Congressman James
F. Wilson of Towa: “Congress shall have power to enforce this arti-
cle by appropriate legislation.” This wording was influenced by John
Marshall’s famous decision in McCulloch v. Maryland, which upheld
the power of Congress to pursue constitutional ends by “all means
which are appropriate.”*¢

When he presented the amendment to the Senate, Trumbull
pointed out that while various acts of Congress and the Emancipation
Proclamation had freed many slaves, they had not destroyed slavery’s
legal foundations. Trumbull rejected the idea, espoused by Sumner
and other Radicals, that the war power itself, or the Constitution’s
clause guaranteeing to cach state a republican form of government,
gave Congress the power to abolish slavery by statute and that it
should do so immediately rather than going through the cumbersome
amendment process. “I am as anxious to get rid of slavery as any per-
son,” Trumbull declared, but “it has been an admitted axiom from the
foundation of this government, among all parties, that Congress had
no authority to interfere with slavery in the states where it existed.” He
also rejected the idea of seeking “the proper words for a constitution”
in the French experience: “We all know that their constitutions were
failures.” Senator Jacob Howard of Michigan also urged Sumner to
“dismiss all reference to French constitutions or French codes, and go
back to...good old Anglo-Saxon language employed by our fathers
in the ordinance of 1787.” The wording of the Northwest Ordinance,
he added, was familiar and “well understood” by the people of the
United States. It was particularly appealing to Republicans because
during the 1850s they had frequently cited the ordinance’s prohibition
of slavery in the Old Northwest as evidence of the founders’ supposed
hostility to slavery."”
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Not all Republicans initially supported the proposed amendment.
Some, including Lincoln himself, preferred abolition to take place
through action by the states. But the party soon rallied around the
Thirteenth Amendment. Much of the congressional discussion covered
familiar ground. Slavery, nearly all Republicans believed, had caused
the war; it was responsible, said Senator Henry Wilson, for “every dol-
lar sacrificed, for every drop of blood shed.” It not only violated the
fundamental rights of its victims, but put the liberties of whites in
jeopardy. Abolition would ensure that the sectional conflict that had
dogged the narion since its founding would not reemerge after the end
of the war. The amendment would destroy the Slave Power that had so
often shaped national policy. One element, however, was new, reflect-
ing the ideological changes unleashed by the war. Republicans con-
demned slavery not simply as a violation of basic human rights but as
an affront to the nation. “The defiant pretensions of the master, claim-
ing control of his slave,” declared Sumner, “are in direct conflict with
the paramount rights of the national government.”**

The amendment’s second section, granting enforcement power to
Congress, embodied this new sense of national empowerment. It was
“not less significant,” the New York Herald observed, than the section
abolishing slavery. “These words,” the paper continued, “record in the
Constitution the results of a great war. . . . They are the constitutional
guarantee that Congress shall have the power to arrange the new
conditions of society in the South, especially so far as it relates to the
condition of the Negro race.” Traditionally, the federal government
had been seen as the greatest threat to individual liberty. But, as the
Chicago Tribune observed, “events have proved that the danger to...
freedom is from the states, not the federal government.” The second
clause gave Congress seemingly unlimited authority to prevent actions
by states, localities, businesses, and private individuals that sought to
maintain or restore slavery.”

The Fourteenth Amendment has often been viewed as instituting a
dramatic change in the federal system and a substantial enhancement
of the authority of the central government. But it was the Thirteenth,
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the first amendment in the nation’s history to expand the power of
the federal government rather than restraining it, that initiated this
redefinition of federalism.*® No one in 1864, of course, anticipated the
future—Lincoln’s death, the conflict with Andrew Johnson, whire
southern intransigence after the war’s end, national civil rights legis-
lation, and further changes to the Constitution to protect the basic
rights of the freed people. But the second clause certainly envisioned
future action to secure the end of slavery and the advent of freedom,
however those goals were defined. “By this amendment,” James G.
Blaine would later write, “the relation between the national and state
governments, respecting the question of human liberty, was radically
changed. ... Freedom of the person became henceforth a martter of
national concern.”*

Like the Emancipation Proclamation, the amendment was imme-
diate, not gradual, provided no monetary compensation for the abro-
gation of property in slaves, and said nothing about colonizing the
former slaves outside the country. (Indeed, to the extent that it guar-
anteed to the former slaves the basic rights of free Americans, it could
be viewed as prohibiting their involuntary colonization outside the
United States.) Unlike the proclamation, it applied to the entire coun-
try and for the first time made the abolition of slavery an essential part
of the nation’s legal order. Few countries, and certainly none with as
large a slave population, have experienced so radical a form of aboli-
tion. The original Constitution had specified only three things neither
the state nor federal governments could do—grant titles of nobility,
pass bills of attainder, and enforce ex post facto laws. The Thirteench
Amendment added a fourth—allow the existence of slavery. The
amendment created a new fundamental right to personal freedom,
applicable to all persons in the United States regardless of race, gen-
der, class, or citizenship status.*

Given that the irrevocable abolition of slavery appears in retrospect
an unavoidable consequence of the Civil War, the depth and rancor of
Democratic opposition to the amendment may seem surprising. Early

in 1864, it appeared that the amendment might garner some support
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from northern Democrats anxious to sever their party from associa-
tion with slavery. Butas election-year politics moved to the fore, Demo-
cratic support waned. With the South unrepresented in Congress, few
members directly defended slavery. Instead, the party’s congressmen
fell back on familiar arguments against abolition, notably the alleged
incapacity of blacks. “The wooly-headed Negro,” declared Senator
Lazarus Powell of Kentucky, was “an inferior man...and no fanac
icism can raise him to the level of the Caucasian race.” Some Dem-
ocrats warned that future congresses would wield the “revolutionary
power” of Section 2 to force black citizenship, black suffrage, racial
“amalgamation,” and black land ownership upon the states. Others
claimed char abolition threatened private property in general. If the
Constitution could be amended to abolish one form of property with-
out monetary compensation, why not others? In the future, asked Sen-
ator Willard Saulsbury of Delaware, would Congress confiscate the
factories of New England? Fernando Wood, the former mayor of New
York City now a member of the House of Representatives, painted a
lurid picture of the amendment’s consequences: “It involves the exter-
mination of the white men of the southern Stares, and the forfeiture of
all the land and other property belonging to them.”*

Much of the debate focused on the scope of congressional power. In
both houses of Congress, Democrats saw the amendment as overturn-
ing essential principles that had governed the nation since its founding
and had made the Constitution’s rarification possible in the first place.
They condemned it as a revolution in federal-state relations, which vio-
lated the original understanding that states should decide for them-
selves whether or not to establish slavery. Indeed, even though the
Constitution provides for its own alteration, some opponents con-
demned the Thirteenth Amendment as unconstitutional. The issue,
declared Anton Herrick of New York, was not slavery but “the right
of the states to control their domestic affairs.” “Give up our right to
have slavery,” proclaimed Robert Mallory of Kentucky, “and in what
rights are we secure? One after another will be usurped. .. until all

state rights will be gone” and the white population reduced to “abject
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submission and slavery.” “It strikes at the root of all state institutions,”
declared Samuel J. Randall of Pennsylvania. Democrats still spoke of
restoring the Union “as it was”—that is, with slavery intact.**

On April 8, 1864, the Senate approved the Thirteenth Amendment
by a vote of thirty-three to six. The four senators from the border slave
states of Kentucky and Delaware voted against it, as did two north-
ern Democrats. But three Democrats from the North, along with
five Unionists and Republicans from the border, cast votes in favor.
Because the amendment envisioned immediate, nationwide abolition,
the New York Herald called the vote a rebuke to Lincoln’s preference
for a state-by-state approach, a declaration by Congress that “his petty
tinkering devices of emancipation will not answer.” The Herald's mer-
curial editor James Gordon Bennett, who had earlier strongly criti-
cized the Republican Congress, now supported passage as “the only
way in which this slavery question may be decisively and firmly settled
by universal emancipation,” although, he added, “our amiable presi-
dent, in his rustic simplicity, may still imagine that his way is better.”
Butin June, in a vote almost entirely along party lines, the amendment
mustered only ninety-three votes in the House, thirteen short of the
necessary two-thirds majority.

As these events unfolded, Lincoln remained noncommittal. Shortly
before the president sent his annual message to Congress in Decem-
ber 1863, Congressman Isaac N. Arnold of Illinois had urged him to
include a recommendation for a change in the Constitution to rid
the nation of slavery. Lincoln chose not to do so. What finally moved
him to a public embrace of the amendment was the nomination of
John C. Frémont for president in late May 1864 by a convention in
Cleveland that brought together critics of the administration from the
left, including Radical Republicans, abolitionists, and a smattering of
Democrats. Their platform called for a constitutional amendment not
only abolishing slavery but also establishing “absolute equality before
the law” (although it avoided taking a position on black suffrage). As
part of his response, Lincoln directed Edwin D. Morgan to make the
pending Thirteenth Amendment the “key note” of his speech opening
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the party’s national convention, which assembled in July in Baltimore.
The Republican platform demanded the “utter and complete extirpa-
tion” of slavery via constitutional amendment. It said nothing about
equality before the law—"Baltimore has not dared to rise to the level
of Cleveland,” Wendell Phillips complained. The New York Times,
which in February had condemned “hot-headed men” for pressing an
amendment it deemed premature, now rejoiced that “the logic of the
war itself, silent but irresistible,” had turned public sentiment in favor
of complete abolition.**

During the campaign of 1864 some Republicans saw the Thirteenth
Amendment as a winning issue, insisting that abolition was necessary
to win the war and prevent another one, but others shied away from
it, fearing that it might “frighten some voters™ otherwise inclined to
support the president. In the aftermath of his reelection, however,
Lincoln declared that “the voice of the people” had been heard and
called on the House to vote again on the amendment. Lincoln threw
his support to the effort to secure passage, intervening more directly
in the legislative process than at any other point in his presidency. He
pressured border Unionists and lame-duck Democrats, most of whom
had opposed the amendment in June, to change their votes. Lincoln
also authorized Speaker of the House Schuyler Colfax to announce
that if the amendment failed again, a special session of the next Con-
gress would be called in March, as soon as the current one expired.
The newly elected Thirty-ninth Congress had an expanded Republi-
can majority, enough to ensure approval.”

The result hung in the balance until the very end. On January
12, 1865, the Washington correspondent of the New York Times
reported that there was “no hope” of the amendment passing in the
House. Nonetheless, a little over two weeks later, on January 31,
the House approved the Thirteenth Amendment by a vote of 119-56,
slightly more than the required two-thirds majority. Every Repub-
lican voted in favor, along with sixteen Democrats, all but two of
them lame ducks who had been defeated in the recent election or had
chosen not to run. During these debates, border congressmen who
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had previously opposed passage explained their change of heart. The
conduct of blacks during the war, including their military service,
said John A. Creswell of Maryland, had disproved the idea that “the
Negro race” was unfit for freedom. James S. Rollins of Missouri, who
described himself as once “a large owner of slaves,” declared, “we can
never have an entire peace in this country as long as the institution of
slavery remains.” The five border states produced nineteen votes for
the amendment and only eight against. Ratification, of course, still
lay in the future. But an old nightmare of the Lower South had come
to pass: the northern tier of slave states joined the North in bringing
about the abolition of slavery.**

The outcome was greeted with wild celebration and visions of mil-
lennial change. Cheers erupted in the House galleries, while members
on the floor threw their hats in the air. Some congressmen embraced
one another; others “wept like children.” “The scene,” wrote one north-
ern correspondent, “was entirely without precedent in all our national
history.” In the distance, a barrage of fire by three batteries of arrillery
heralded the resulr. “What a grand jubilee,” wrote George W. Julian
of Indiana, “for the old battle-scarred abolitionists. ... I have felt,
ever since the vore, as if I were in a new country.” Passage, wrote the
always exuberant New York Herald, was “one of the most remarkable,
important, desirable, decisive and momentous events in the records
of this or any other nation of modern or ancient times.” The racher
more staid Boston Daily Advertiser proclaimed that rarification would
be “the crowning event of the war, indeed of the century.” The vote,
wrote the New York Times, had finally made the United States “what
it has never been hitherto, thoroughly democratic—resting on human
rights as its basis.”**

Lincoln- offered impromptu remarks to a group that came to the
White House to celebrate. The Thirreenth Amendment, he declared,
went well beyond the Emancipation Proclamation as a way to “erad-
icate slavery.” The proclamation, he explained, was “inoperative” on
slaves who did not come within Union lines and might have no effect

on their children. (This was an odd interpretation of the language of
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a document he himself had written, which declared free all slaves in
most of the South, whatever their ages and whether they remained on
the plantations or not. It seems to have reflected fear that once peace
came, courts might rule that the proclamation, based on the “war
power,” had lapsed, except for slaves who had fully taken advantage of
it.) “But this amendment,” Lincoln continued, “is a King’s cure for all
the evils.” Even though the Constitution does not envision the pres-
ident playing any role in the enactment of an amendment, Lincoln
affixed his signature to an official copy. Whereupon the Senate, mind-
ful of congressional prerogatives, passed a resolution declaring the

president’s approval unnecessary.®

doo

TO BECOME PART of the Constitution, the Thirteenth Amend-
ment required ratification by three-quarters of the states. The
admission of Nevada on the eve of the 1864 election (when some
Republicans thought its three electoral votes might be needed to pro-
vide Lincoln’s margin of victory) had increased the number of states
to thirty-six, including the eleven of the Confederacy. Thus, were the
seceded states counted, ratification required twenty-seven approvals. It
seemed unlikely that the three northern and border states (Kentucky,
Delaware, and New Jersey) carried by George B. McClellan, Lincoln’s
Democratic opponent in 1864, would ratify. On the other hand,
by carly 1865 seven former slave states had abolished slavery by stat
ute, constitutional amendment, or popular convention. Three were
the border states Maryland, Missouri, and West Virginia; four—
Tennessee, Arkansas, Louisiana, and Virginia—were Confederate
states where wartime Reconstruction had produced pro-Union gov-
ernments. Assuming that every other northern state ratified, approval
by these border and southern states would bring the toral precisely to
twenty-seven. Whether other former Confederate states would rarify
depended on the progress of Reconstruction.

Lincoln’s home state of Illinois was, appropriately, first to ratify.
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Delaware, the border state where Lincoln had begun his emancipation
initiative in 1861, became the first to reject the amendment; not until
1901, long after it had become part of the Constitution, would the
amendment abolishing slavery gain Delaware’s approval. Kentucky
also refused. The place of Lincoln’s birth would have the distinction of
being the only state to reject the Thirteenth, Fourteenth, and Fifteenth
Amendments. It finally decided to ratify them in 1976.

When Lincoln was assassinated in April 1865, twenty-one of the
required twenty-seven states had approved the amendment. His vice
president and successor, Andrew Johnson, secured final ratification. A
sometime owner of a few slaves, Johnson had made his career in pre-
war politics as a spokesman for the yeoman farmers of East Tennessee
and a fierce critic of the state’s “slaveocracy.” During the Civil War,
he persuaded Lincoln to exempt his entire state from the Emancipa-
tion Proclamation. But Johnson soon came to embrace emancipation,
promising to be a Moses to Tennessee’s black population, leading it to
a promised land of freedom.

Johnson, however, possessed few of Lincoln’s qualities of greatness.
He was incorrigibly racist, and his plan of Reconstruction, announced
in May 1865, offered the former slaves no protection for their newly won
freedom and no voice in creating new governments in the South. Under
its terms, conventions elected by and composed of white southerners
who had taken oaths of future loyalty were to write new constitutions
for the southern states. Johnson insisted thar these conventions abolish
slavery in their own states and strongly urged the new legislatures to rat-
ify the Thirteenth Amendment. He added that any Confederate seeking
an individual pardon—which he required of well-to-do southerners—
must take an oath not only to defend the Constitution but to support
“all laws and proclamations . .. with reference to the emancipation of
the slaves.” Unlike Lincoln, Johnson did not include a caveat in his

plan of Reconstruction anticipating a possible Supreme Court decision
invalidating the Emancipation Proclamation. With the war over, the
antislavery radical Salmon P. Chase now chief justice, and slavery effec-
tively dead in most of the South, such a ruling was inconceivable.*
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Johnson’s requirements led to unseemly wrangling. The amend-
ment’s second section, conferring enforcement power on Congress,
sparked considerable alarm in the South. As blacks held mass meetings
and conventions to demand civil and political equality and conflicts
over land and labor swept across the defeated Confederacy, whites
insisted that the only way to secure social tranquillicy and productive
labor was the restoration of states to the Union “with the right and
power to govern our population in our own way ... as under the old
Constitution,” in the words of a Georgia plantation agent. Slavery was
dead, observed New York Democratic leader Samuel L. M. Barlow,
and there would be no objection to the amendment in the South were
it not for fear that the second section gave “control of the Negro ques-
tion to Congress.” Mississippi altered its prewar constitution so as to
abolish slavery in the state, but rejected the Thirteenth Amendment
entirely. In a formal message, its legislative Committee on Federal
and State Relations explained why: the second section might in the
future be interpreted to authorize Congress “to legislate in respect to
freedmen in this state. [We] can hardly conceive of a more dangerous
grant of power.” Mississippi did not get around to ratifying the Thir-
teenth Amendment until 1995. Several former Confederate states rat-
ified with the “understanding” that the amendment did not empower
Congress to determine the future of the former slaves and did not
preclude monetary compensation for the former owners. Such provi-
sos, of course, had no legal standing. When Georgia ratified early in
December 1865, the required twenty-seven states was reached.*

On December 18, 1865, Secretary of State William H. Seward cer-
tified that the Thirteenth Amendment had become part of the Con-
stitution. That date, the final end of slavery throughout the United
States, proclaimed the New York Times, “will be forever memorable in
the annals of the republic.” In fact, black communities long celebrated
January 1—the date of the Emancipation Proclamation—instead.
Some still mark “Juneteenth,” commemorating June 19, 1865, when
Union General Gordon Granger, having arrived in Texas the previ-

ous day, proclaimed the end of slavery there. In 1948, at the urging
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of President Harry S. Truman, Congress established February 1 (the
anniversary of Lincoln’s signing of the text of the Thirteencth Amend-
ment) as National Freedom Day, and some communities continue to
commemorate that holiday. But December 18 haslong been forgotten.’

“The one question of the age is settled,” declared Congressman
Cornelius Cole of California. But if the Thirteenth Amendment
resolved one question—the fate of slavery—it opened a host of oth-
ers. The amendment, said Senator Henry Wilson, would “obliter-
ate ... everything connected with [slavery] or pertaining to it.” Was
this possible? Plantation slavery was a total institution, the founda-
tion of comprehensive systems of labor, politics, and race relations.
In the House, James F. Wilson described slavery as an “aggregation
of enormities.” Which would fall along with the right to property in
man? The racial inequality inseparable from slavery? The structure of
political and economic power based on slavery? What did it mean to
be a free person in post-slavery America? The amendment inevitably
raised these issues, but no clear answer emerged from the congressio-
nal debates. “Questions of the consequences of emancipation,” said
John E. Farnsworth of Illinois, would “be settled” in the future “by
justice and expediency.”

Nonerheless, Democratic attacks in the spring of 1864 and again in
early 1865 had forced Republicans to try to delineate the basic rights
that belonged to all Americans—rights slavery had denied and eman-
cipation would restore—a discussion that continued throughout
postwar Reconstruction. All agreed that contractual relations must
be substituted for the discipline of the lash and the master’s auchority
over the personal and family lives of the former slaves ended. Many
insisted that civil rights—access to the courts, security in the owner-
ship of property, freedom of movement, and so on—were essential to
the enjoyment of freedom. At this early stage, nearly all Republicans
denied Democratic charges that freedom would lead inexorably to
the right to vote; this, they insisted, was a matter for individual states
to regulate.

The deceptively straightforward language of the Thirteenth Amend-
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ment raised profound questions about American society. The substan-
tive meaning of freedom was extensively discussed in 1864 and early
1865 when Congress considered the amendment. The border Unionist
John Henderson declared that the abolition of slavery carried with it
nothing at all, at least as far as the federal government was concerned:
“We give him no rights except his freedom and leave the rest to the
states.” But even Congressman William Holman, an Indiana Demo-
crat hardly known as an advocate of emancipation, noted that “mere
exemption from servitude is a miserable idea of freedom.” (His point,
however, was not that blacks’ rights deserved protection but that black
suffrage, which he strongly opposed, was an inevitable consequence
of abolition.) “In the language of America,” said Holman, freedom
meant “the right to participate in government.”

Most Republicans assumed that freedom meant more than not
being chained and that abolition would expand the rights of whites as
well as blacks. Trumbull noted that freedom of speech and the press
had long been suppressed in parts of the country “by reason of slav-
ery.” As for the freedpeople, “a new nation” had emerged from the
war, declared Isaac N. Arnold, in which “liberty, equality before the
law is to be the great cornerstone.” James Harlan of Iowa offered a
long list of the “incidents of slavery,” including denial of the rights to
marry, own property, testify in court, and enjoy access to education.
Presumably abolition would carry with it these essential enticlements.
Most Republicans believed that the amendment’s enforcement clause
empowered Congress to protect these and other basic rights of the
former slaves.*®

These speeches drew on the prewar antislavery constitutionalism
that envisioned a unified nation-state with a single national citizen-
ship enjoying equality before the law regardless of race. Bue they also
remained within the framework of traditional distinctions between
natural, civil, political, and social rights. Republicans tended to speak
vaguely of “fundamental rights,” the inalienable rights of man, “the
sacred rights of human nature,” and the rights of free labor. There

was licele discussion of whether abolition conferred citizenship on
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blacks. Rights, not citizenship, was the language of the amendment’s
supporters (partly because before the war, citizenship had not carried
with it many clearly defined entitlements). On the other hand, it was
evident thar the former slaves would be part of American society. No
one spoke of sending them out of the country—the idea of coloniza-
tion was dead.”

By 1865, the war had vindicated the social vision of free labor essen-
tial to the Republican party’s outlook since its founding. No phrase
was repeated more often in discussions of the amendment than one
Lincoln himself had long emphasized—the right to the fruits of one’s
labor, an essential distinction between slavery and freedom. Lincoln
alluded to this in his second inaugural when he referred pointedly to
the slaves” “ewo hundred and fifty years of unrequited toil.” As early as
1862, Harlan had insisted that although abolition did not necessarily
imply social or political equality, it did mean that blacks “shall be equal
with the white race in their right to themselves and the enjoyment of
the proceeds of their own labor. . . in their right to justice and . . . [in]
the right to apply the proceeds of their own labor to the promotion of
their own welfare and the welfare of their dependent families.” Ebon
C. Ingersoll of Illinois spoke of “a right to till the soil, to earn his bread
by the sweat of his brow, and to enjoy the rewards of his own labor . ...
without regard to color or race.” Republicans believed that the Thir-
teenth Amendment prevented states or individuals from denying
freed slaves these opportunities.”®

The free-labor vision of a reconstructed South imagined a vast
social transformation. Emancipated slaves, enjoying the same oppor-
tunities for advancement as northern workers and motivated by the
same quest for self-improvement, would labor more productively
than as slayes. Northern capital would help to regenerate the region.
The South would eventually come to resemble the free society of the
North, with public schools, small towns, and independent producers.
“Abolish slavery,” proclaimed Ingersoll, “and school-houses will rise
upon the ruins of the slave mart, intelligence will take the place of

ignorance, wealth of poverty.” The Thirteenth Amendment by itself
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could not accomplish all these goals, but it was an essential first step

in that direction.”

bl

DERIVED FROM THE Northwest Ordinance, the amendment’s
language may have been familiar, butitwas notentirely self-explanatory.
Most Republicans no doubt believed that they understood whar slav-
ery was. But “involuntary servitude”? That phrase covered multiple
relationships and institutions. In colonial America, numerous immi-
grants had arrived as indentured servants, who obtained passage to
the New World by agreeing to labor for a certain number of years for
an employer. In the late eighteenth century, gradual emancipation
laws in the North required children born to slaves to labor for up to
twenty-eight years for their parents’ owners—far longer than white
apprentices—before gaining their freedom.

By the time of the Civil War, these forms of servitude had pretry
much died out. But particularly in the West, multiple systems of semi-
free labor continued to flourish. They included peonage (forced labor
to satisfy a debt), especially in the Southwest; long-term contract labor
for Native Americans, Mexicans, and immigrants from China; and
court-designared “wards"—Indian women and children required to
labor for white families. There was little discussion in Congress of the
amendment’s impact on these forms of servitude, although the lan-
guage undoubtedly opened the door to congressional action against
them. Indeed, less than two years after ratification, Congress approved
the Anti-Peonage Act of 1867, which, under authority of the Thir-
teenth Amendment, prohibited both “voluntary” and involuntary
peonage. In California the movement against Chinese immigration
paradoxically fused racism and antislavery rhetoric to define Chinese
contract laborers as unfree “coolies” too servile to become upstanding
free laborers. Chinese exclusion, enacted into national law in 1882, was
promoted, in part, as a fulfillment of the Thirteenth Amendment.+°

The Thirteenth Amendment originated with a group of feminist
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abolitionists who hoped it would pave the way to greater rights for
American women. The amendment itself made no mention of gen-
der; the right to freedom applied to men and women equally. Yet some
contemporaries raised the question whether the end of involuntary
servitude affected the family status of emancipated black women.
In the legal structure of nineteenth-century America, one pillar of
which was the common law of coverture, adult white men were the
“paradigmatic legal individuals.” The end of slavery meant that black
women entered a social and legal world in which men were deemed
to be the heads of families, with wives and children subordinate to
them. This was not necessarily the kind of freedom all black women
had in mind. Like black men who served in the Union army, black
women had found ways to support the Union cause, working as cooks,
laundresses, and nurses for the military, passing along information
about southern forces, depriving the Confederacy of their labor by
seeking refuge behind Union lines, and forming organizations aimed
at “amelioraring the miseries of our colored soldiers in their struggle
for freedom,” as one group in North Carolina put it. Like their male
counterparts, they asserted a claim ro recognition by the postwar
nation. Most relished the opportunity to consolidate stable marriages
immune to supervision and breakup by a white owner and to devote
more time to their families than was possible under slavery. But many
also desired a degree of autonomy within family life. The persistence of
coverture meant that the constitutional revolution of Reconstruction
did not end the subordination of black women, although it did give
them more leverage in dealing with the authority of husbands, fathers,
and former masters. During Reconstruction they would take part in
mass political meetings, sign labor contracts on their own, and open
individual accounts with the Freedman’s Savings Bank, an institution
chartered by Congress toward the war’s end to encourage thrift among
the former slaves. Black women’s voices, however, were rarely heard in
Congress or the national press.*

A few opponents of the amendment charged that the abolition
of “involuntary servitude” threw into question the legality of a hus-
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band’s common law right to sexual relations with his wife and to her
unpaid labor in the household. Yet most Republicans saw abolition
not as reorienting traditional family relations but as restoring to blacks
the natural right to family life so grievously undermined by slavery.
In these free families, men would take their rightful place as heads of
the houschold and women theirs in the domestic sphere from which
slavery had unnaturally removed them. Restoring the freedman’s
“manhood” and women’s right to raise their children wichout white
interference was central to conceptions of emancipation. Within this
context, unpaid female labor at home was natural, not oppressive, and
cerrainly not a form of involuntary servitude. “A husband has a right
of property in the service of his wife,” said one Republican member of
Congress, which the abolition of slavery was not intended to destroy.
Along with the right to “personal liberty,” declared another, the “right
of a husband to his wife” and of a “father to his child” comprised the
“three great fundamental natural rights of human society.” The amend-
ment was intended to restore these rights, not undermine them.*

One form of involuntary labor was explicitly authorized by the
Thirteenth Amendment. Like the Northwest Ordinance, the amend-
ment allowed involuntary servitude, and perhaps, depending on how
one read the first section, slavery itself, to continue for those convicted
of crime. The criminal exemption, almost unmentioned in the debates
of 186 4 and 1865, would later take on baleful significance as a constitu-
tional justification for the exploitation of the labor of convicts.

The provision referring to those found guilty of crime is an excel-
lent illuscration of the aphorism that historians write with one eye
(at least) fixed on the present. For decades, scholars of the Thirteenth
Amendment paid absolutely no attention to this clause. But with mass
incarceration and the widespread use of prison labor suddenly hav-
ing become national issues, the provision has attracted considerable
discussion. The Hollywood documentary 1325, for example, draws
a straight line from the Thirteenth Amendment to the exploitation
for profit of prisoners today. To be sure, setting prisoners to work
long predated the Civil War and Reconstruction. A large number of
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convicts—30,000 or more—had been transported from the British
Isles to the colonies in the decades before the American Revolution,
and upon arrival sold to labor for a number of years as punishment for
crime, (After losing its American colonies, Britain found another des-
tination for convicts, Australia, which received 150,000 between the
American Revolution and the Civil War.) “Forced, hard productive
labor,” partly to help meet the expense of maintaining prisons, was
associated with incarceration. However, despite the proliferation of
penitentiaries beginning early in the nineteenth century, the number
of those confined within them remained very small.»

The prisoner exemption in the Thirteenth Amendment originated
in Thomas Jefferson’s proposed Land Ordinance of 178 4, which would
have barred slavery in all the new nation’s territories. From there, it
migrated to the Northwest Ordinance of 1787, which limited the
prohibition of slavery to territories north of the Ohio River. Scholars
have not explained precisely why Jefferson chose to include this lan-
guage. The four states—Vermont, Pennsylvania, Connecticut, and
Rhode Island—that enacted constitutions or laws abolishing slavery
before Jefferson composed the Land Ordinance made no mention
of involuntary labor as a punishment for crime (although Vermont
allowed it for debtors). Jefferson may have feared, as he explained in
Notes on the State of Virginia, that freed slaves would become idle and
resort to unlawful behavior, for which the prospect of prison labor
mighe act as a derterrent. Also, as a devotee of Enlightenment prison
reform, Jefferson felt that labor was good for the character. Forced
labor would help to rehabilitate criminals and offer an alternarive to
less humane punishments such as branding, long-term solitary con-
finement, and execution.**

By the time the Thirteenth Amendment was ratified, the coupling
of aban on slavery with a criminal exemption had become so common
as almost to qualify as “boilerplate” language. It could be found in
the Wilmot Proviso, which sought to bar slavery from the territories
acquired during the Mexican-American War, the congressional law of
1862 abolishing slavery in all the territories, and in nearly all the con-
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stitutions of free states that entered the Union, from Ohio in 1803 to
Nevada, the last state admitted before the amendment’s ratification.
Thaddeus Stevens, probably the most radical member of the House
of Representatives, included the same provision in his own draft of an
abolition amendment.*

The Thirteenth Amendment clothed a radical departure in the
nation’s history in what a Boston newspaper called “the well settled
language of a great historical document.” But because of its very famil-
farity the wording did not undergo necessary scrutiny. The prisoner
exemption was almost never discussed in the press, or at antislavery
meetings and black conventions that urged ratification. Only a hand-
ful of critics sensed that it might cause problems. The language, the
abolitionist journal The Principia charged as early as February 1864,
changed the Constitution “for the worse” by appearing to acknowl-
edge that slavery was allowable “for adequate causes.” Charles Sumner
insisted that while the Northwest Ordinance “performed an excellent
work in its day,” its wording was “entirely inapplicable to our time,”
since it implied that men can be “enslaved as a punishment for crime.”
Sumner later wrote that he had hoped to propose eliminating the
clause regarding convicted criminals but failed to act because his col-
leagues were anxious “to get their dinner.” *I regret now my forbear-
ance,” he added.**

'The exemption did not go unnoticed among white southerners. In
November 1865, former Confederate general John T. Morgan pointed
out in a speech in Georgia that the Thirteenth Amendment did not
prevent states from enacting laws that enabled “judicial authorities” to
consign to bondage blacks convicted of crime. The southern govern-
ments established under Andrew Johnson's Reconstruction program
proceeded to enact a series of laws called the Black Codes to defineand
circumscribe the freedom that African-Americans now enjoyed and to
make it clear, as Robert M. Patton, the new governor of Alabama, put

it, that “politically and socially, ours is a white man’s government.” The
Black Code of Mississippi, quickly followed by those of other states,

gave blacks certain rights, such as having their marriages recognized in
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law, but also imposed all sorts of disabilities, including limiting their
freedom of movement and barring them from following certain occu-
pations, owning firearms, serving on juries, testifying in cases involv-
ing whites, or voting.

Despite the Thirteenth Amendment, involuntary black labor—
justified by the criminal exemption—was central to these laws. They
required all adult black men at the beginning of each year to sign a
labor contract to work for a white employer or face prosecution for
vagrancy or other vagucly defined crimes. Those convicted would
be fined and, if unable to pay, forced to labor for a white employer.
Florida’s code authorized the sale for up to a year of a freed person
who violated a labor contract. Apprenticeship laws authorized judges
to provide planters with the unpaid labor of black children on the
pretext that their parents were unable to support them. To be sure,
vagrancy laws go back to the premodern era and were widely used
throughout the country before the Civil War to punish able-bodied
persons who appeared to be unwilling to work. But earlier vagrancy
laws were not envisioned as the foundarion for an entire labor system.
Apprenticeship, too, had a venerable history. But the arrangements in
the Black Codes bore little resemblance to traditional ones whereby
a youth learned a trade. Cerrainly, all this was not whar former slaves
and their northern allies considered free labor. “If carried into effect,”
a local black leader wrote to the president, “it will be virtually return-
ing us to slavery again.” “Where is Justice?” asked a black convention
in Mississippi. “Where is freedom?”+

Among other things, declared a New Haven newspaper, the Black
Codes demonstrated “the necessity” of the second section of the Thir-
teenth Amendment, authorizing further congressional action to pro-
tect the freedom blacks had so recently acquired. “It was this sort
of legislation,” the prominent North Carolina Unionist Daniel R.
Goodloe later recalled, “which caused the northern people to believe
that there was no sincere purpose on the part of the southern people
to acquiesce in the freedom of the former slaves.”+*

The laws also, however, revealed the dangers inherent in the pris-

What Is Freedom? + 49

oner exemption. As reports circulated in the North of blacks con-
victed of theft or vagrancy being “sold” for a term of years “at public
outcry,” disquiet rose in antislavery circles about “the unfortunare
phraseology of the Amendment.” A few members raised the issue
in Congress. “Cunning rebels,” one congressman complained, were
using “the exceptional clause” to reduce freed persons to slavery. “God
knows I wish we had that amendment before us at this time,” said
William Higby, a Radical Republican from California. “We deliber-
ated months . . . and yet we did not cover the whole ground. . .. There
is no good reason under heaven why a man for crime should be sold
into slavery.” In 1867, the National Anti-Slavery Standard called for
the passage of a new amendment eliminating the words “except as a
punishment for crime.”*?

That same year, John A. Kasson of Iowa introduced a resolution
clarifying the meaning of the exemption clause. No one, he declared,
supposed when the amendment was ratified “that in the very sentence
abolishing slavery ... they had also made provision for its survival
under another form and through the action of the courts.” The amend-
ment’s “true intent and meaning,” his resolution declared, was to pro-
hibit all forms of slavery and involuntary servitude “except in direct
execution of a criminal sentence . .. under the immediate control of
officers of the law” and not “sale or other disposition into slavery.”
Kasson’s resolution passed the House by an overwhelming majority
(122-25) but did not come to a vote in the Senate. Many senators fele
the Civil Rights Act of 1866, which, among other things, mandared
racial equality in access to the courts and in judicial punishments, ren-
dered the resolution unnecessary. Time would prove them wrong*

In the carly years of Reconstruction, northerners spoke frequently
of punishment for crime, but generally in relation to penalcies for ex-
Confederates. The Thirteenth Amendment was not the only Recon-
struction measure that envisioned a criminal conviction as grounds
for the denial of widely recognized rights. The exemption was repeated
three times in the Civil Rights Act of 1866. Thaddeus Stevens did get
the language removed from the 1866 bill extending the life of the
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Freedmen’s Bureau. “I know that men are being convicted of assault
and battery and sentenced to slavery down there,” he told the House.
But beginning in 1867, when, under Radical Reconstruction, south-
ern states were required by Congress to write new, egalitarian consti-
tutions, every one included some variant of the language abolishing
slavery “except as a punishment for crime.” To this day, persons con-
victed of crimes are routinely subjected to involuntary servitude while
incarcerated and to otherwise prohibited forms of discrimination—in
employment, access to housing, and the right to vote—even after serv-
ing their sentences"

Inadvertently, the Thirreenth Amendment had created a loophole
that would later allow for the widespread leasing of convict laborers to
plantations, mines, and industries in the South. It also allowed their
use within prison walls by private contractors, and on chain gangs
building roads, clearing land, and working on other public projects.
Convict leasing began as a cost-saving measure during Reconstruc-
tion but only burgeoned after white supremacist Democrats regained
control of southern governments and enacted laws greatly expanding
the number of crimes that constitured felonies. The prison popula-
tion rose dramarically, and while the laws, on their face, had noth-
ing to do with race, blacks comprised the overwhelming majority
of those incarcerated. “They send [a man] to the penitentiary if he
steals a chicken,” one black leader complained. Without violating the
Thirteenth Amendment, a broadside issued by Texas Republicans
declared, “the courts of law are employed to re-enslave the colored
race. . .. The plantations are worked, as of old, by slaves, under the
name of convicts.” To be sure, the labor of prisoners was not, strictly
speaking, chattel slavery, nor was it an entire social system such as
had existed before the war. But by the end of the nineteenth century,
many thousands of convicts were at work throughout the South. Even
today, the use of involuntary prison labor is widespread, as are private,
for-profit prisons where inmates are required to labor. Courts have
ruled that prison labor does not violate the Thirteenth Amendment.
As late as the 1980s, the Deparrment of Justice concluded that the
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amendment attaches “some of the characteristics of slavery” to prison-
ers, including exemption from minimum wage laws—or, indeed, the

requirement for any compensation at alls®

Yo

THERE WERE NO African-Americans in the Congress that
approved the Thirteenth Amendment. Nonetheless, during the
debates over the amendment’s passage and ratification, blacks in
the larger public sphere put forward their own vision of what aboli-
tion meant and what kind of society should emerge from the ashes
of slavery. They articulated a comprehensive claim to the rights that
came with freedom and sought to act upon it. Emancipated slaves in
the South moved to “throw off the badge of servitude.” They reunited
families separated under slavery, established churches and schools,
claimed the rights of free labor, pressed for civil equality and the vore,
and demanded access to land. Numerous local and statewide black
mass meetings and political conventions took place in the South in
1865. Embodying the rapid spread of grass-roots politicization, their
demands for equality drew on the claim to being “citizens of the
republic” entitled to “the blessings of equal liberty.” Black newspa-
pers in 1864 began to include the Thirteenth Amendment in their
demands, but they were already looking beyond it, their attention
focused on the furure rights of the freed people”

In the waning months of the war, the black-owned New Orleans
Tribune developed a coherent radical program including black male
suffrage, equality before the law, equal access regardless of race to pub-
lic schools and transportation, and the division of plantation lands
among the freed people. In the fall of 1865 it pressed for a new consti-
tutional amendment, barring states from making “any distinction in
civil rights and privileges” among citizens because of race. Many saw
the Thirteenth Amendment as insufficient because it did not mention
these principles. Meanwhile, northern blacks continued their long-
standing campaign for civil and political rights. “We have the ques-
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tion of equal rights to fight,” said a speaker at a black convention in
Michigan in September 1865, “which we have fought for years.”s+
Nearly all the black conventions, North and South, demanded
the right to vote as “an essential and inseparable element of self-
government.” As always, they invoked the Declaration of Indepen-
dence, but even before ratification, the Thirteenth Amendment had
subtly transformed blacks’ attitudes toward the Constitution. To be
sure, prewar black conventions had invoked the Constitution in put-
ting forward their claim to'birthright citizenship. But with the Con-
stitution now shorn of its proslavery features, constitutional language
assumed an even more prominent place in black political culrure.
“Next to our heavenly father,” declared a statement by a black con-
vention in Mobile in August 1865, “we revere the good old Constitu-
tion of the United States, now that it acknowledges our existence.”
Moreover, the amendment demonstrated that the Constitution was
malleable—it encouraged people to think that it could be amended
again. In September 1865, black leaders formed the National Equal
Rights League, demanding “full enjoyment of our liberties,” “com-
plete enfranchisement,” and a constitutional amendment prohibiting
legislation “against any civilized portion of the inhabitants, native-
born or naturalized, on account of race or color.” Others insisted that,
once ratified, the Thirteenth Amendment, via the second section,
authorized Congress to take action to protect the former slaves “in
all the rights of freemen.” That section, a black newspaper noted, was
“exceedingly distasteful to the recent rebels of the late slave states.”s
Meanwhile, the organized abolitionist movement could not
decide whether the Thirteenth Amendment marked the end of their
decades-long struggle, or the beginning of a2 new one. When the
House approved the amendment early in 1865, William Lloyd Gar-
rison called for the American Anti-Slavery Society to dissolve. The
amendment had transformed “a covenant with death” (the original
Constitution) into “a covenant with life”; as a result, “my vocation, as
an abolitionist,” had ended. But to many abolitionists, the Thirteenth

Amendment was a resting place, not the end of their movement. “No
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emancipation can be effectual and no freedom real,” said the veteran
abolitionist Henry C. Wright, “unless the Negro has the ballot and
the states are prohibited from enacting laws making any distinction
among their citizens on the basis of race or color”—principles that if
implemented would rewrite the statute books of the northern states as
well as the southern. Wendell Phillips insisted that further measures
were necessary to protect the freed people against the denial of their
rights by the states— otherwise they would be “ground to powder by
the power of state sovereignty.”*

When the AASS held its annual meeting in May 1865, it rejected
Garrison’s motion to dissolve. He resigned as president, replaced by
Phillips. The organization’s official weekly, the National Anti-Slavery
Standard, was already calling for another constitutional amendment,
forbidding any state to “make distinctions among its inhabitants
because of their color.” Now the paper appeared with a new motto
on its masthead: No Reconstruction Without Negro Suffrage. Most
Republicans, at this point, were unwilling to go that far. But when
Congress convened in December 1865, they had reached a consensus
that the Thirteenth Amendment had brought blacks within the pur-
view of a national citizenship in which all enjoyed equality before the
law, protected by the federal government. The question was, how to
write these principles into the laws and Constitution and ensure that
they were enforced. “A mightier work than the abolition of slavery,”
Frederick Douglass declared in 1865, “now looms up before the aboli-
tionist” and, he might have added, the nation’

In January 1865, as the House debated the Thirteenth Amendment
and many months before the enactment of southern Black Codes, the
New York World, the country’s leading Democratic newspaper, pre-
sciently forecast that despite the abolition of slavery, states might well
rely on their traditional powers to enact laws that made the condition
of the freed people “intolerable.” To prevent this would require “all
sorts of additional amendments,” the end result of which would divest
the state governments of “//. . . of their present powers.”**

The World’s language was hyperbolic. Bu it pointed to the problem
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that confronted Republican policy makers. Detailing recent discrim-
inatory state laws, a group of Tennessee freedmen observed, “we have
nowhere to look for protection, save to the United States authority.”s?
Bur federal jurisdiction traditionally did not extend to the problem
of racially biased laws and law enforcement, or private conspiracies,
often accompanied by violence, to restrict blacks’ opportunities, or
to the right to vote. It remained uncertain how far Congress would
go to change the existing legal order by establishing federal oversight
of Americans’ rights. One thing, however, was clear. The Thirteenth
Amendment was not a final answer to the problem of freedom. It
turned out to be one indispensable part of a dynamic process that
continued for years and gave birth to the Fourteenth and Fifteenth
Amendments, further civil rights legislation, and an unprece-
dented experiment in the South in interracial democracy. “Liberty
has been won,” Chatles Sumner declared. “The battle for equality is

still pending.”

2

TOWARD EQUALITY

The Fourteenth Amendment

N DECEMBER 4, 1865, the Thirty-ninth Congress, one

of the most consequential in American history, assembled

in Washington. Over the next fifteen months its members
grappled with the profound, difficult questions arising from the Civil
War and the destruction of slavery—who should rule the South, how
should southern states be reintegrated into the Union, what rights
should the former slaves enjoy and who should enforce them? These
debates took place as a bicter split over Reconstruction policy devel-
oped between President Andrew Johnson and the Republican major-
ity in Congress, and evidence accumulated of violent outrages against
the freed people and the unwillingness of the governments Johnson
had established in the South to deal justly with the former slaves. This
was the context in which Congress embarked on its own Reconstruc-
tion policy, central to which was the Fourteenth Amendment.

The longest amendment ever added to the Constiturion, the Four-
teenth, like Reconstruction more broadly, had many purposes. Its
motives were idealistic, sectional, partisan, and economic. Irs final
language emerged from months of deliberation. The amendment was

not the creation of any single individual or party faction, or of the

55



56 +« THE SECOND FOUNDING

predetermined logic of emancipation, but arose from debate, negotia-
tion, and compromise, which continued almost until the moment of
passage. It was meant to solve specific problems arising from the war;
establish general principles about the rights of the freed people and
of all Americans; create a uniform definition of citizenship; outline
a way back into the Union for seceded states; limit the political influ-
ence of leading Confederates; contribute to the nation-building pro-
cess catalyzed by the Civil War; and serve as a political platform that
would enable the Republican party to retain its hold on power. Some
of these aims were achieved, some were not, and some would be left to
future generations to bring to fruition. But despite its palpable limita-
tions, no change in the Constitution since the Bill of Rights has had so
profound an impact on American life as the Fourteenth Amendment.

Alrhough fighting had ceased months earlier, Congress acted as if
the nation were still at war. At the session’s outset, the clerks of the
House and Senate, by prearrangement with leaders of the Republican
majority, omitted the names of members elected under the Recon-
struction plan Johnson had established in the South. Many of these
senators and representatives-elect were former Confederate political
and military leaders. Their election, together with the unwillingness
of the Johnson governments to acknowledge the basic rights of the
former slaves, Republicans took as evidence that the white South did
not fully accept the results of Union victory.

Without the South being held in what many Republicans called the
“grasp of war,” the party would not have enjoyed the two-thirds major-
ity in both houses of Congress necessary for the adoption of the Four-
teenth Amendment. But the Republican party was divided into wings
that did not always agree on the issues confronting the nation. Radi-
cals, the most prominent of whom were Thaddeus Stevens, the party’s
floor leader in the House, and Senator Charles Sumner, the politician
closest to the black community, saw Reconstruction as a once-in-a-
lifetime opportunity to purge the republic of the legacy of slavery and
guarantee that all Americans enjoyed the same rights and opportu-

nities, secured by a powerful and beneficent national government.
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For decades, those who would later become Radical Republicans had
defended the unpopular causes of black suffrage and equal citizen-
ship. Reconstruction, in their view, meant completing “the great anti-
slavery revolution,” and laying to rest what Stevens called the “political
blasphemy” that the United States was and should remain a “white
man’s government.”'

Equality was the Radicals’ watchword—"equality in the broadest
and most comprehensive democratic sense,” as Senator Henry Wilson
put it, although Radicals and other Republicans differed among them-
selves on the precise definition of equality. (Stevens felt it required che
distribution of land to the former slaves, a proposal that won lictle sup-
portin Congress.) On a more practical level, the Radicals did not trust
President Johnson or his southern governments, and insisted that
the only way to guarantee the rights of black Americans, extend the
Republican party into the South (where it still had no real presence),
and secure the party’s continued national rule was to grant black men
the right to vote. Their views reverberated among the southern freed-
people, reinforcing their own demands for equal rights. “They are well
aware of the existence and position of Sumner and such men,” a white
North Carolina minister observed of the former slaves in 1866.*

The Radicals enjoyed a considerable presence in Congress but they
did not constitute a majority. More numerous were moderates, who
included influential senators such as Lyman Trumbull, chair of the
Senate Judiciary Committee, and William Pitt Fessenden of Maine.
The bookish Trumbull had achieved success in Illinois politics before
the war as a widely respected lawyer and a “conservative radical” who
defended fugitive slaves in court while at the same time remaining
aloof from the state’s abolitionist movement and sometimes pandering
to racial prejudice. Like other moderates, Fessenden, while strongly
antislavery, considered himself a pragmatic man of affairs responding
to an immediate situation, rather than a moral crusader. He clashed
frequently with Sumner, whose long philosophical speeches Fessenden
considered a waste of the Senate’s time.

When Congress convened, moderates had not given up hope of



58 ¢ THE SECOND FOUNDING

working with President Johnson. They were willing to keep his south-
ern governments intact so long as guarantees of the freedpeople’s
rights were put in place. They viewed black suffrage as both unpre-
dictable in its outcome (some feared the former slaves would vote as
their former owners instructed) and too unpopular in the North to
be the basis of a successful Reconstruction policy. Stevens, a longtime
believer that all free men should vote, noted in the fall of 1865 that
Republicans in his state considered the issue “heavy and premature.”
Berween 1865 and 1869, no fewer than eleven referendums on extend-
ing the suffrage to the minuscule black population were held in the
northern states; only two, in Iowa and Minnesota, succeeded. Could
the North, moderates asked, demand of the South what it was unwill-
ing to do itself? The issue was clearly politically dangerous. Johnson’s
deep racism, which ended up making it impossible for the moderates
to work with him, and the conduct of the governments he had estab-
lished in the South, would eventually lead moderate Republicans to
embrace black suffrage—something almost none of them anticipated
in December 1865
The original constitution said almost nothing about the right to
vote, leaving regulation of the suffrage in the hands of the states.
Nonetheless, Radicals insisted that voting rights were the logical con-
sequence of the abolition of slavery. Without “the right to share in the
governing power,” in the words of George W. Julian of Indiana, “no
man is really free” The government, declared Senator Richard Yates
of Illinois, never intended “to set four million slaves free...and at
the same time leave them withour the civil and political rights which
attach to the free citizen.” Both the Constitution’s clause guaranteeing
to each state a “republican form of government” and the Thirteenth
Amendment, Radicals insisted, empowered Congress to extend the
right to vote immediately. Surprisingly, an even more sweeping view
was forcefully expressed by James Gordon Bennett, the New York
Herald’s editor, now in a radical phase. The Thirteencth Amendment,
the Herald declared in January 1866, was “the greatest political revo-
lution of modern times. ... With this abolition of slavery all the civil
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and political distinctions in the states depending on race and color
are abolished; for the constitution knows no distinctions of color.” By
the spring Bennett would be supporting Andrew Johnson in his battle
with Congress, but for the moment he agreed with the Radicals: “as the
constitution now stands . . . there is nothing . . . to justify the exclusion
of the blacks from the civil and political rights of the whites.” Moder-
ates, however, believed that the federal government lacked the author-
ity to “interfere with the right of suffrage in the states.” Moreover, any
attempt to do so, said Senator William M. Stewart of Nevada, would
be “met by the prejudices, whether just or unjust, of a large majority of
the white inhabitants of the United States.”+

There would be no difficulty in Republicans agreeing on a
Reconstruction policy, Stewart observed in January 1866, “if it
were not for the question of Negro suffrage in the South....If
this question were out of the way, we could settle everything else in
two weeks.” As Stewart suggested, broad grounds of agreement did
exist within the party. Nearly all Republicans believed that the fed-
eral government must give substantive meaning to emancipation by
defining and guaranteeing the freedpeople’s personal liberty, access
to the courts, and ability to compete as free laborers. “Protection
of all men in their inalienable rights,” declared Schuyler Colfax,
the Speaker of the House, was the crucial task confronting Con-
gress. Moreover, the breach with Johnson, which meant that leg-
islation would have to pass over his veto, soon put a premium on
party unity’

Nearly everyone seemed to anticipate further changes to the
Constiturion. A flood of proposed amendments greeted the open-
ing of Congress. Stevens himself offered ones to apportion repre-
sentation in the House on the basis of voters instead of population
(thus significantly reducing southern representation if blacks were
not enfranchised); annul the Constitution’s prohibition on levying
duties on exports (a concession at the Constitutional Convention
to southern states whose economies depended on exporting agricul-

tural products to Europe); make all national and state laws equally
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applicable to all citizens without regard to race; and bar the pay-
ment of any part of the Confederate debt. By January, according
to Senator Edgar Cowan of Pennsylvania, seventy amendments
were “now pending.” They included measures to abolish the Elec-
toral College and have presidents elected by direct popular vote;
declare the Union “indissolvable” bar compensation to the owners
of emancipated slaves; require each state to provide for the “pur-
suit of happiness” of all inhabitants without distinction of race;
and change the nation’s official name from the United States to the
more unitary “America.” The proliferation of amendments became
a standing joke among journalists. The New York Times chided con-
gressmen who had “grossly neglected the first duty of a member” by
failing to introduce one. Proposals also flooded into Washington
“from all quarters.” A group of Iowans called for the Constitution
to be amended to acknowledge “Almighty God” as “the source of all

authority and power in civil governments.”®

o

THE TASK OF sifting through these proposals and drafting con-
stitutional amendments to be presented to Congress fell to the Joint
Committee on Reconstruction, a fifteen-member body appointed at
the beginning of the session. Over the next several months the com-
mittee not only hammered out the content and language of the Four-
teenth Amendment but conducted extensive hearings (with no fewer
than one hundred forty-four witnesses) on conditions in the South.
Testimony before the committee revealed shocking violations of the
basic rights of the former slaves and widespread hostility in the South
to white wartime Unionists and northerners, rcinforcing the convic-
tion that further federal action was necessary. The committee was con-
structed so as to reflect the range of opinions within the Republican
party. The chair, Fessenden, was a leading moderate, but Radicals were
represented by Stevens and others. These categories, however, were

imprecise. Several members seemed to have one foot in each camp,
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and in any event the committee did not always divide along ideolog-
ical lines. There were also three Democratic members, but they had
no influence on the deliberations. The Joint Committee’s clerk kept
a journal that recorded votes but not the content of debate, a disap-
pointment to anyone seeking in its pages the reasons for changes in
wording as the Fourteenth Amendment evolved’

The first version of a Fourteenth Amendment to emerge from the
committee was an accempt to finesse the black suffrage issue while dealing
with an ironic political consequence of the abolition of slavery. Now that
all blacks were free, the Constitution’s Three-Fifths Clause became inop-
erative. In the next reapportionment allocating membership in the House
of Representatives and votes in the Electoral College, all blacks would be
counted as part of each state’s population. The southern states would thus
enjoy added representation, giving them, as one congressman put it, “an
undue and unjust amount of political power in the government.”

Seventeen proposals to restructure congressional representation
came before the Joint Committee. The simplest way of dealing with
this problem, Radicals insisted, was to require the states to enfran-
chise black men. This would ensure thar the Slave Power would no
longer control southern politics. Moderates, however, believed such
an amendment would never secure ratification. Another option was
to base representation on voters, not total population, as Stevens had
proposed. This would leave suffrage requirements in the hands of the
states. It would encourage the Johnson governments to enfranchise
their black populations or leave those states with reduced power in
Washington (a loss of one-third of their congressmen according to one
estimate). But as Representative James G. Blaine of Maine pointed out
early in January 1866, western migration was skewed toward men, and
thus basing representation on voters would result in a shift of power
away from eastern states, which had a higher percentage of women in
their populations. The proposal, Blaine warned, might also unleash
an “unseemly scramble for voters,” including the enfranchisement of
women, which would double a state’s representation in Congress.’

In view of these objections, the Joint Committee, after several days
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of deliberarion, settled on an amendment basing representation on the
number of inhabitants, not voters, but penalizing states that limited
voting because of “race or color” by eliminating from the calculation
the entire excluded population. Because of their small black popula-
tions, this would have no bearing on northern states that restricted
voting to white men, although California, with a large disenfran-
chised Asian population, would lose one member of the House of
Representatives. The proposal was an attempt, Julian later wrote, “to
unite the radical and conservative wings of the party” on the issue of
suffrage. Stevens presented this amendment to the House on January
22. It quickly encountered criticism, not only from Radicals such as
Julian, who considered it a betrayal of the black population, but from
other Republicans who pointed out a serious flaw. Through nonracial
voting requirements such as literacy and property qualifications, the
southern states could limit voting almost entirely to whites without
incurring any reduction in representation. This would become the
“obvious policy” of every southern state, a Virginia lawyer pointed out
in testimony before the Joint Committee.”

Nonetheless, on January 31, 1866, this first version of a Fourteenth
Amendment, dealing only with the question of representation,
received the required two-thirds majority in the House. In the Sen-
ate, however, it encountered the formidable opposition of Charles
Sumner. In a speech that lasted two full days and took up over forty
fine-print columns of the Congressional Globe, and in a second speech
a few weeks later, Sumner atracked the proposal as a “compromise of
human rights” because it recognized the authority of states to limit
the suffrage on the basis of race—an unacceptable concession after
“a terrible war waged against us in the name of state rights.” Sumner
presented a’ petition from Frederick Douglass and other prominent
blacks denouncing the amendment as an invitation to the white
South to disenfranchise blacks forever. The American Anti-Slavery
Society echoed their complaint, warning that “it leaves the Negro to
his fate.” In response to what Blaine called Sumner’s “exhaustive and

13 .
masterly essay” on human rights, Fessenden, for the Joint Commit-
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tee, replied that the role of Congress was to enact laws, not expound
philosophy. Fessenden believed blacks were not yet ready for the suf-
frage but thar facing a loss of political power, southern states would
provide education to the former slaves and enfranchise them “at no
distant day.” But on March 9, 1866, Sumner and four other Radicals
joined Democratic senators and a handful of conservative Republicans
aligned with President Johnson in voting no, preventing the amend-
ment from securing a two-thirds majority. Stevens, always willing to
rake half a loaf when a full one was unavailable, was outraged. “After
having received the careful examinarion and approbation of the com-
mittee, and . . . the united Republican vote [in the House),” he later
complained, “itwas slaughtered bya puerile and pedantic criticism.” "

Even as this debate took place, Congress was considering two bills
introduced in January by Senator Lyman Trumbull. One extended
the life of the Freedmen’s Bureau, an agency Congress had creared
in March 1865 to oversee the transition from slavery to freedom. Far
more significant was the second bill, which became the Civil Rights
Act of 1866, the firse law to declare who is a citizen of the United States
and specify rights all citizens are to enjoy. Before the war, “civil rights”
had been a widely discussed but poorly defined concept. Now it would
be given a precise legal meaning—essentially, those rights fundamen-
tal to being a free person. Congressmen had alluded to these rights
during debate over the Thirteencth Amendment. Now they moved to
identify exactly what they were and how they would be enforced.

The bill declared all persons born in the United States, other than
“Indians not taxed” (considered members of their own tribal sover-
eignties, not the nation) and individuals “subject to a foreign power,”
to be citizens of the United States. This for the first time put into
national law the principle of birthright citizenship, which, in some-
what different wording, would make its way into the Fourteenth
Amendment. The Civil Righes Act, in other words, severed citizen-
ship from race, as abolitionists had long demanded, and abrogated the
Dred Scott decision. It applied, however, not only to blacks but to vir-

tually everyone born in the country. It went on to enumerate for the
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firse time the rights all citizens “of every race and color” were to enjoy:
to “make and enforce” contracts, own property, testify in court, sue
and be sued, and “enjoy the full and equal benefit” of laws “for the
protection of persons and property.” These are essentially the rights of
free labor, necessary to compete in the economic marketplace. No law
or “custom,” the Act declared, could deprive any citizen of these basic
entitlements, “except as a punishment for crime.” Trumbull insisted
that the measure was fully auchorized by the Thirteenth Amend-
ment—"these are rights which the first clause of the constitutional
amendment meant to secure to all. . . . With the destruction of slavery
necessarily follows the incidents to slavery.”*

The Civil Rights Act, Trumbull noted, “had nothing to do with
political rights,” still deemed by the majority of Congress to be privi-
leges or “franchises,” not fundamental enitlements. But its language
directly challenged other expressions of racial inequality. All citi-
zens must henceforth enjoy the delineated rights in the same way as
“enjoyed by white citizens.” This wording represented a remarkable
innovation. Up to this point, the concept of “whiteness” existed in the
law as a mark of privilege (for example, in laws specifying that only
white persons could vore, serve in the militia, or become naturalized
citizens). Now, the civil rights of white Americans became a baseline,
a standard thar applied to all citizens, and freedom from legal dis-
crimination for the first time was added to the list of citizens’ rights.
No longer could states enact laws like the Black Codes. “The right of
American citizens,” Trumbull declared, “means something,” specifi-
cally “that there shall be an equality among all classes of citizens” and
“all laws must be impartial.”»

Ohio congressman John A. Bingham believed that despite the
Thirteenth Amendment, Congress lacked the power to regulate
the behavior of the states in this manner. He fully supported the
principle of equality before the law but deemed another amendment
necessary to give it constitutional authority. Bingham was one of a
handful of Republicans to vote against passage. Most Republicans,
however, moderates as well as Radicals, believed that the Thirteenth
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Amendment, in the words of the New York Tribune, did “not stop”
with abolition but empowered Congress and the federal courts to
protect every American “in the full enjoyment of his liberties.” Even
Senator Stewart, one of the more conservative Republicans, affirmed
“we have given him freedom, and that implies that he shall have all
the civil rights necessary to the enjoyment of that freedom.”*+

The Civil Rights Act left many questions unanswered. Did the
enumerated entitlements constitute the full extent of “civil rights”
(a phrase that had originally been included in the text of the bill but
was later removed because of its imprecision)? Black leaders pressed
an expansive understanding of civil rights, insisting that from the
law’s egalitarian language logically flowed other rights they had long
demanded, but which were not specifically mentioned—jury service,
access to public schools, the equal use of transportation and public
accommodations, even the right to vote and hold office.

Also uncertain was whether the measure prohibited racially biased
conspiracies, violence, and exclusionary practices by private individ-
uals and businesses as well as discriminatory state laws and judicial
proceedings. The Thirteenth Amendment, under whose authoriry the
Civil Rights Act was passed, has no “stare action” clause (no language,
that is, restricting its reach to the acts of state and local governments
and officials). It undoubtedly applies not only to public aurhorities but
also to private individuals who seck to hold others as slaves. The Act’s
section imposing criminal penalties on “any person” who violated the
listed rights mentions both discriminarory laws and customs—social
norms enforced informally—making it clear that Congress had in
mind not only legal discrimination but also private behavior such as
the widely publicized efforts of planters to restrict the employment
opportunities of the freed people and force them to sign inequitable
labor contracts. But most of the discussion focused on inequitable
state laws, If states could enact measures like the Black Codes with
impunity, one member of Congress asked, “then I demand to know,
of what practical value is the amendment abolishing slavery?” It

remained unclear what would happen if states enacted laws thar made
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no mention of race but were administered in a discriminatory manner.
An ex-governor of Mississippi proposed that his state make “failure
to execute a contract for [abor” a “penal offence.” Unlike the Black
Codes, he added, such a measure would have to apply to both races “to
harmonize it with the Civil Righes bill, ... though it would operate
principally on the freedmen.”

Trumbull himself was not entirely consistent in discussing the
law’s reach. Generally, his focus was on excising racial discrimination
from the statute book. The Act would have “no operation,” he said,
in states where “the laws are equal.” But he also observed that not
only “state officers” but “any person who shall deprive another of any
right .. . in consequence of his color or race” would be subject to pen-
alties including fines and prison terms. And the law’s enforcement
sections envisioned legal cases in federal court against “any officer,
civil or military, or other person.” Already, moreover, some congress-
men were speaking of what would come to be called the doctrine of
“state neglect”—that the failure of a state government adequately to
protect the rights and safety of inhabitants was itself a form of action
that could trigger federal intervention.”

All these questions would soon arise with regard to the Fourteenth
Amendment, but they were discussed at greater length in connection
with the Civil Rights Act. The debate became a full-fledged exam-
ination of the meaning of equality. Democrats claimed that the bill’s
“logical conclusion” was black suffrage, integrated public schools,
interracial marriage, and complete “political” and “social” equalicy—
a charge Republicans vociferously denied. Opponents also contended
that the bill would bring about a revolutionary change in the federal
system, transforming a “free republican form of government into an
absolute despotism.” Republicans insisted that the measure contained
“no invasion of the legitimate rights of the states.” Rather, said Senator
Jacob Howard, it simply extended to “these men whom we have made
free the ordinary rights of a freeman,” including giving to “different
races or colors the same civil rights.” Yer since, as Howard well knew,

racial distincrions had been embedded in American law, North and
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South, since the founding of the republic, the Civil Rights Act rep-
resented a dramatic departure. Its provisions were not limited to the
former slaves, nor to the states where slavery had previously existed.
And given that the rights it enumerated had hitherto been regulated
entirely by the states, it reflected a significant enhancement of federal
power. Before the war, James G. Blaine later wrote, only “the wildest
fancy of a distempered brain” could have envisioned an act of Congress
conferring on blacks “all the civil rights pertaining to a white man.”"

The federal government in 1866 was hardly equipped to intervene
continuously in local affairs to protect the rights of citizens. The Civil
Rights Act created what one historian calls a “latent national pres-
ence within all the states.” It would remain latent if white southerners
“accepted the new era,” but would be triggered when basic rights were
being violated. Ironically, the law’s enforcement mechanisms were
modeled on the infamous Fugitive Slave Act of 18s0. Like that stat-
ute it allowed cases to be heard in federal court and envisioned the
cmployment of the army, navy, militia, and U.S. marshals, as well as
bystanders, to enforce its execution. Both laws were efforts to use fed-
eral power to secure a constitutional right and to punish public offi-
cials and private citizens who interfered. In 1850 it was the right of an
owner to the return of a runaway slave; in 1866 the right of African-
Americans to genuine freedom. Thus, as James Wilson put it, Con-
gress turned “the arsenal of slavery upon itself,” wielding “the weapons
which slavery has placed in our hands.. ... in the holy cause of liberty.”**

On March 27, 1866, Andrew Johnson vetoed the Civil Rights Bill.
Two weeks later, it became the first important statute in American
history to become law over the president’s objections. One newspaper
described Johnson’s veto message, which raised the specter of interra-
cial marriage, black suffrage, and congressional interference with the
relations of “capital and labor,” as a “noble vindication of the white
man.” Johnson denied that blacks were qualified for American citi-
zenship and denounced what today is called reverse discrimination:
“The distinction of race and color is by the bill made to operate in
favor of the colored and against the white race.” Indeed, in the idea
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that expanding the rights of nonwhites somehow punishes the white
majority, the ghost of Andrew Johnson still haunts our discussions of
race. The vero and congressional override made cooperation between
Congress and the president impossible, and reinforced Republican
efforts to craft an amendment that would place their understanding
of the consequences of the Civil War in the Constitution, safe from

presidential interference and shifting congressional majorities.”

S0

EVEN AS THE representation amendment went down to defeat
and the Civil Rights Act wended its way through Congress, the Joint
Committee was working on another proposal, which after many
changes in wording became Section 1, the heart of the Fourteenth
Amendment. Before the civil rights measure was introduced, John A.
Bingham had proposed an amendment empowering Congress to pass
“all laws necessary and proper to secure to all persons. . . equal pro-
tection in their rights to life, liberty, and property.” As noted above,
Bingham’s constitutional views were somewhat eccentric. Not only
was he virtually alone among Republicans in viewing the Civil Rights
Act as unconstitutional (even voting to uphold Johnson’s veto), but
before the war he had insisted that the Constitution already conrained
the principle of equal rights regardless of race. The states, however,
had failed to abide by it. The remedy was an amendment empowering
Congress to enforce the principle of “the absolute equality before the
law of all persons.”*°

Early in February 1866, the Joint Committec approved a revised
version of Bingham’s amendment, authorizing Congress to enact laws
to secure “all privileges and immunities of citizens” and “equal protec-
tion in the rights of life, liberty and property.” Bingham noted that
the language was race-neutral—the amendment’s immediate purpose
was to secure the rights of blacks, but it would also protect “hundreds
of thousands” of loyal white southerners he claimed were also being

persecuted in the South. More broadly, it embodied Bingham’s long-
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standing commitment to equality as a cardinal principle of American
government. Democrats and some Republicans objected that the pro-
posal granted Congress the power to pass sweeping legislation on just
about any subject. It would “utterly obliterate state rights and state
authority over their own internal affairs,” said the conservative Repub-
lican from New York Robert Hale. A different, more influential com-
plaint came from Congressman Giles Hotchkiss of New York, who
chided Bingham for not being “sufficiently radical.” The proposed
amendment, he pointed out, left protection of citizens’ rights entirely
“to the caprice of Congress.” What would happen if in the future
Democrats regained control and failed to make use of the power to
prevent abuses by the states? It would be far better, Hotchkiss argued,
explicitly to prohibit the states from discriminating against any class
of citizens. Hotchkiss’s argument persuaded enough members that
the House, on February 28, postponed consideration of Bingham's
amendment indefinitely.”

It would be a long and tortuous path, with numerous wording
changes along the way, from the failed amendments dealing with
representation and legal equality to final approval of the Fourteenth
Amendment. The Joint Committec did not even meet from early
March to early April, and for a time seemed to be at an impasse. One
key step toward a solution was the committee’s decision to unire all of
its proposed constitutional changes in a single amend ment rather than
a series of briefer ones. This was first proposed by the social reformer
Robert Dale Owen, who had served during the war as chair of the
American Freedman’s Inquiry Commission, the agency that origi-
nated the idea of the Freedmen’s Bureau. In April 1866, Owen took it
upon himself to present to Thaddeus Stevens a five-part amendment.
Its key provisions barred racial discrimination in civil rights by any
state or the federal government, and set July 4, 1876, as the date when
racial exclusions in voting would be prohibited. Until then, such dis-
crimination would lead to a reduction in a state’s representation in
the House.

According to Owen, Stevens exclaimed that this was the best
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proposal he had seen, and he quickly brought it before the Joint Com-
mittee, which, after various wording changes, approved it. But the
members decided to postpone sending it to the House floor until their
chair, Senator Fessenden, returned from an illness. In the interim,
however, Republican members of Congress from New York, Indiana,
California, and several other states warned that black suffrage, even if
postponed for a decade, would prove deeply unpopular among their
constituents. Determined that the committee adopt something that
could pass, Stevens himself moved to eliminate the suffrage provision.
Owen’s plan died, but the strategy of uniting numerous provisions
into one amendment survived. “Not because they have any connec-
tion with each other,” the New York Times explained, “but in order
to force Congress to swallow the whole or none.” Unlike the Bill of
Rights, a series of separate amendments, the Fourteenth Amendment
emerged as a complex take-it-or-leave-it proposition. Sections with
broad support, the Joint Committee hoped, would help win approval
for less popular ones.*

At the end of April 1866, after a somewhat disorienting series of fur-
ther votes, in which language was added and eliminated from Owen'’s
now almost unrecognizable proposal, the Joint Committee approved
a five-section Fourteenth Amendment and sent it to Congress. In the
Senate it underwent further changes, most significantly the addition
of the current first sentence, which put into the Constitution the prin-
ciple of birthright citizenship in both the nation and the individual
states. The new first sentence was meant to “scttle the great question of
citizenship” once and for all according to Howard, who managed pas-
sage in the Senate. Howard noted that birthright citizenship was “the
law of the land already,” in the Civil Rights Act. But of course a law
can be repealed. “We wanted to put this question . ..,” he continued,
“beyond the legislative power, beyond the reach of [those] who would
pull the whole system up by the roots and destroy it.” The rest of the
first section remained intact. It prohibited states from abridging the
privileges or immunities of citizens, depriving any “person”—a more

expansive category that included aliens—of life, liberty, or property
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without due process of law, and denying any person the equal protec-
tion of the laws. “I can hardly believe,” Stevens proclaimed, “that any
person can be found who will not admit thar every one of these pro-

visions is just.”*

oo

THE LAST-MINUTE ADDITION of a definition of American
citizenship constitutionalized the principle that virtually every per-
son born in the country is a citizen, regardless of race, national origin,
or the political afhliation or legal status of one’s parents. Today, the
United States stands almost alone among industrialized nations in
this; most countries, including every one in Europe, limit automatic
access to citizenship in some way, making it dcpcndent not simply on
place of birth but on ethnicity, culture, religion, or extra requirements
for children of noncitizen parents.

Adopted as part of the effort to purge the United States of the
legacy of slavery, birthrighe citizenship, with which the Fourteenth
Amendment begins, remains an eloquent statement about the nature
of American society, a powerful force for assimilation of the children
of immigrants, and a repudiation of a long history of racism. To be
sure, this principle did not prevent subsequent egregious violations
of citizens’ constitutional rights, not only for African-Americans in
the age of Jim Crow but also for other groups, includirs Japanese-
Americans interned during World War II. Nonetheless, putting
birthright citizenship into the Constitution represented a dramatic
repudiation of the powerful tradition of equating citizenship with
whiteness, a doctrine built into the naturalization process from the
outset and constitutionalized by the Supreme Court in Dred Scott.
Free black communities had long lived in a kind of legal limbo, their
status as Americans constantly open to question. Some of the nation’s
most prominent political leaders, from Thomas Jefferson to Abraham
Lincoln, had spoken of blacks as permanent aliens whose destiny lay
in being “colonized” outside the United States. The first sentence of
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the Fourteenth Amendment also marked a radical change in the role
of black women within American society. As slaves, they gave birth to
property; now their children were citizens of the nation, rather than
economic assets of white southerners.

The citizenship language seemed clear enough, but as one historian
has noted, it was not “fully coherent,” and its egalitarianism had lim-
its. The specification of both national and state citizenship (to prevent
states from denying local recognition to American citizens) was confus-
ing and opened the door to later court decisions weakening the former
at the expense of the latter—even though, as a Republican newspaper
wrote in advocating ratification, “if there is onc lesson written in bloody
letters by the war, it is that the national citizenship must be paramount
to that of the state.” The status of the population that had lived longest
on the land area of the United States remained unclear. Unlike the Civil
Rights Act, the amendment did not explicitly exclude Native Ameri-
cans, leading James R. Doolittle of Wisconsin, one of the few Republi-
cans who still supported Andrew Johnson’s Reconstruction policy, to
charge that it would grant citizenship to “the wild Indians.” Bur the
amendment’s requirement that citizens be “subject to the jurisdiction”
of the United States was meant to leave out those living within Indian
“nations.” (It also, Howard noted, denied citizenship to the American-
born children of foreign diplomats.) This language failed to clarify the
status of Indians not residing on reservations. Unlike blacks, moreover,
most Indians did not want nartional citizenship if it meant dissolving
tribal sovreignty and making their land available to encroachment by
whites. Not until 1924 did Congress extend birthright national citi-
zenship to Native Americans, acknowledging them as members of the
polity but at the same time dealing a severe blow to the idea of Indian
sovereignty.

The Amendment’s provision for birthright citizenship regardless
of race seemed to require a revision of the naturalization laws which,
beginning in 1790, had limited the process of becoming an American
citizen from abroad to “white” immigrants. In 1870, Congress would

amend these laws to enable black immigrants to become citizens. But
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even though members of Congress made it clear that birthright citi-
zenship extended to “children begotten of Chinese parents,” the bar to
persons born in Asia becoming naturalized citizens remained in place
until well into the twentieth century. Thus, a stark division was written
into American law between immigrants from Asia, ineligible for cit
izenship, and their American-born, and therefore citizen, children.**

The remainder of the first section also made profound changes in
the American legal system. The Civil Rights Act had listed specific
rights that could not be denied to citizens by the states. The second
sentence of the Fourteenth Amendment is couched in the language
of general principles—privileges, immunities, due process, equal pro-
tection. “These words were chosen with care,” George S. Boutwell,
a member of a three-man subcommittee that gave final form to the
amendment, later told the Senate. Most of this language appeared in
the original Constitution. Bingham, with whom Section 1 originated,
intentionally couched a radical transformation of the Constitution in
familiar terms. “I did imitate the framers,” he said; “every word .. . is
today in the Constitution of our country.” This was not entirely cor-
rect, but every word did have a history in either law or popular usage,
although all were also subject to multiple interpretations, a process
that has been going on since the amendment’s ratification.”

Whether familiar or not, none of the language of Section 1 was
self-explanatory. Even before Congress met in December 1865, Sen-
ator Justin Morrill of Maine, soon to become a member of the Joint
Committee, wondered if “the words civil rights, immunities, priv-
ileges” possessed such definite meaning as to be “practicable” or
whether Congress needed to “specify” their precise import. What,
more than one congressman wondered during debate on the amend-
ment, were the “privileges or immunities” of citizens? “I do not
understand” that provision, complained Senator Reverdy Johnson,
a Democrat from Maryland.

The prewar effort to interpret the original Constitution’s mention
of the “privileges and immunities” of citizens most widely cited during

Reconstruction had come in an 1823 circuit court decision handed
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down by Justice Bushrod Washington (nephew of the first president).
The case involved a mundane matter—a law that barred people from
out of state from harvesting oysters in the waters off New Jersey. It
would be “more tedious than difficult” to enumerate the privileges and
immunities of citizens, Washington wrote. He proceeded, nonetheless,
to provide a list including protection by the government, enjoyment of
life and liberty, the ability to acquire property and go to court, and even
the right “to pursue and obtain happiness and safety. .. to which may
be added, the elective franchise,” as “regulated” by each state. Washing-
ton described these as “fundamental rights”—like Jefferson’s “unalien-
able” rights in the Declaration of Independence, they preceded the
formation of government and could not be abridged by law. (They did
not, he ruled, extend to the right of people from other states to fish in
New Jersey’s waters.) Most of these rights, with the notable exception
of the right to vote, had been included in the Civil Rights Act of 1866.*¢
The debates in Congress on the Fourteenth Amendment (which for
grammatical reasons used privileges “or,” not “and” immunities) did
lictle vo clarify the matter. Moreover, the issues of citizenship, rights,
and federal authority had been “so elaborately and ably discussed” with
regard to the Civil Rights Act, in the words of Senator Luke P. Poland
of Vermont, that there was nothing more to add. More time was spent
on other sections. The only detailed discussion of citizens’ “privileges
or immunities” was offered by Jacob Howard when he presented the
amendment to the Senate. He did not seem to relish the challenge,
fearing it “would be a somewhat barren discussion.” Howard quoted
Justice Washington’s opinion, adding that Washington’s list did not
represent the “entire extent” of the entitlements protected by the Con-
stitution. “To these,” he said, “should be added the personal rights guar-
anteed and secured by the first eight amendments.. . . a bill of rights in
the Constitution. . .. The great object of the first section of the amend-
ment is, therefore, to restrain the power of the states and compel them
at all times to respect these great fundamental guarantees.”*
Howard’s mention of the Bill of Rights highlighted the dramaric
change in the federal system brought about by the Reconstruc-
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tion amendments. The Bill of Rights had been designed to restrict
the actions of Congress, not the states. Chief Justice John Marshall
stated this unequivocally in the case of Barron v. Baltimore (1833):
“these amendments demanded sccurity against the apprehended
encroachments of the general government—not against those of the
local governments.” In legal terminology, Howard was describing
the “incorporation” of the Bill of Rights—that is, requiring stares to
abide by its provisions—a process that has been going on for much of
the twentieth century and into the twenty-first.

John A. Bingham also explicitly stated that privileges and immu-
nities included the liberties enumerated in the Bill of Rights, many
of which the state governments established by Andrew Johnson were
flagrantly violating in the case of blacks, including the right to trial
by “an impartial jury” and the right to bear arms. Before the war,
Bingham had been one of the few who believed that the states were in
fact bound by those amendments. But states had violated them with
impunity, and in too many cases they had become “a mere dead letter.”
The Fourteenth Amendment, he declared, would “remedy this defect
of the Constitution,” and “arm the Congress of the United States....
with the power to enforce the bill of rights.” Thus, the Privileges or
Immunities Clause of the Fourteenth Amendment applied not only
to racial discriminacion but to any state actions that deprived citizens
of essential rights such as freedom of speech and the press, which many
Republicans pointed out had long been abridged in the South. Before
the war, for example, southern states adopted laws making criticism
of slavery a crime without violating the First Amendment since these
were state laws and not acts of Congress.*®

On more than a dozen occasions in 1866, and many times subse-
quently, Bingham described the Privileges or Immunities Clause as
encompassing the Bill of Rights. In 1866, however, the Bill of Rights
had not acquired the iconic status in American legal thought and
political culture it would later enjoy, and only a few other mem-
bers mentioned it by name. Most preferred to speak more vaguely

N &«

of “inalienable rights,” “fundamental rights,” “natural and personal
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rights.” These categories could well extend beyond those identified
in the Bill of Rights—for example to the frequently mentioned right
to enjoy the fruits of one’s labor, or to protection against violence
or access to education. Abolitionists had long insisted that prop-
erly interpreted, the privileges and immunities of citizens included
freedom from all kinds of racial discrimination. In any event, by
the mid-1870s the idea that cthe Fourteenth Amendment “incorpo-
rated” the Bill of Rights had become, as far as Republicans were
concerned, a virtually uncontroversial minimum interpretation of
the amendment’s purposes.*

The original Constitution had referred to the privileges and
immunities of citizens of the states. The Fourteenth Amendment
spoke instead of “citizens of the United States and of the State
within which they reside” and prohibited states from abridging “the
privileges or immunities of citizens of the United States.” As will be
related in Chapter 4, the Supreme Court soon effectively reduced
the amendment’s Privileges or Immunities Clause to insignificance.
As a result, when the application of the Bill of Rights to the states
later took place, it was almost always under the next clause of Section
1, which barred the states from abridging the life, liberty, or prop-
erty of any person without “due process of law.” “Due process” sug-
gests procedural fairness, not substantive rights. It seems to promise
that the lives of blacks would no longer be subject to the whims
and prejudices of state and local authorities. Over time, however,
the “liberty” protected by the Due Process Clause came to include
most of the provisions of the Bill of Rights, as well as additional enti-
tlements, such as the right to privacy, not mentioned there. Yet the
Due Process Clause, borrowed directly from the Fifth Amendment,
was barely discussed in Congress or the press in 1866. In one respect,
however, its wording is more inclusive than the amendment’s lan-
guage protecting privileges or immunities. The latter is limited to
American citizens; due process applies to “persons,” a significantly
broader category. Bingham made clear that this difference in word-

ing was not inadvertent. He wanted, he said, to ensure that this part
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of the amendment protected “all persons, whether citizens or strang-
ers, within this land.”*

The final clause of Section 1 also applied to all persons, not just citi-
zens. It barred the states from denying to any person the “equal protec-
tion of the laws.” Of course, the idea of equality was deeply embedded
in American political culture. The Declaration of Independence con-
tained the stirring words “all men are created equal,” a radical pro-
nouncement at a time when most countries were ruled by monarchs
and hereditary aristocrats. The proper role of government, Andrew
Jackson had asserted in 1832 in his veto of the bill rechartering the
Bank of the United States, was to provide “equal protection” to all cit-
izens. Equality, Lincoln declared at Gettysburg, was the “proposition”
on which the nation was founded. Unlike privileges, immunities, and
due process, however, the word “equal” is not in the original Constitu-
tion (except with regard to states having an equal number of senators,
and what happens if candidates for president or vice president end up
with an equal number of electoral votes). The Fourteenth Amend-
ment for the first time elevates equality to a constitutional right of
all Americans. It makes the Constitution a vehicle through which
aggrieved groups and individuals who believe that they are being
denied equality can take their claims to court. Like the rest of Section
1, the guarantee of equal protection is race-neutral, and this has had
enormous consequences. In recent decades, the courts have used the
amendment to expand the legal rights of numerous Americans other
than the descendants of slaves.

“Equal protection” may not have appeared in the prewar Consti-
tution, but it was in the air. Abolitionists, black and white, had long
demanded that African-Americans be accorded the equal protection
of the laws. Bingham had insisted before the war not only that free
blacks were American citizens bur also that “the absolute equality of
all, and the equal protection of each, are principles of our Constitu-
tion,” The language was also invoked in the public appeals of blaclk
gatherings in the war’s immediate aftermath, “We claim, ... as citi-
zens,” declared Virginia’s black convention of August 1865, that “the
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laws of the Commonwealth shall give to all men equal protection.”
The delegares went on to claim that this could only be accomplished
“by extending to us the elective franchise.””

Like the American Revolution, Reconstruction was a moment
when the language of equality reverberated in public debate. “A true
republic,” said William Windom, a Republican congressman from
Minnesota, “rests upon the absolute equality of rights of the whole
people, high and low, rich and poor, white and black.” The Fourteenth
Amendment’s Equal Protection Clause, said a congressman from
Illinois, was “so obviously right, that one would imagine nobody
could be found so hard-hearted and cruel not to recognize its simple
justice.” Even the conservative New York Commercial Advertiser spoke
of “making this a land of equal laws and equal rights.” Like the rest of
Section 1, however, equal protection was hardly self-explanatory. In
the view of Senator Howard, the key was the law’s impartiality, not its
substantive content: “This abolishes all class legislation in the States
and does away with the injustice of subjecting one caste of persons to a
code not applicable to another.” Many Republicans in and out of Con-
gress went further. James A. Garfield would later describe the Equal
Protection Clause as “the chief and most valuable addition made to
the Constitution” during Reconstruction. “It is a broad and compre-
hensive limit on the power of the state governments,” he explained,
which required not only that laws be “equal on their face,” but that
they must be administered in a nondiscriminatory manner by pub-
lic officials. Much of this discussion took place in vague generalities.
Equality before the law—something that barely existed for blacks
before the war—was a new and elusive concept. Over time, however,
the Equal Protection Clause would become the vehicle for radically
expanding the rights of all Americans.”

Section 1 of the Fourteenth Amendment primarily has to do with
“state action”—preventing state governments and officials from deny-
ing citizens their basic rights, enacting discriminatory laws, or enforc-
inglaws inadiscriminatory manner—rather than the actions of private

citizens. The words “law” or “laws™ appear three times in the section’s
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crucial second sentence. But an issue that would take on greater
salience as Reconstruction progressed was already being discussed—
did the amendment empower Congress to act against deprivations of
rights not simply by laws or public officials, but by individuals, organi-
zations, and mobs. “Equal protection” implied that it did.

In 1863, when the National Anti-Slavery Standard published an
article enticled “Equal Protection Under the Law,” it had to do with
the failure of police to protect blacks from mob assault during che
New York City Draft Riots. In the contexr of the violence sweeping
the postwar South, the word “protection” in the Fourteenth Amend-
ment conjured up not simply unequal laws but personal safety. Much
congressional discussion in 1866, and much testimony before the Joint
Committee, dealt with intimidation of the freed people and white
Unionists by private parties. Garfield spoke of the need to ensure that
the rights of citizens were “no longer left to the caprice of mobs.”*

Was American citizenship lictle more than a formal status, or did
it come with substantive rights—the “privileges or immunities” men-
tioned in the second sentence? If so, could such rights be abrogated
by the actions of private citizens? Later in Reconstruction, Congress
would determine that, under the Fourteenth Amendment, it had the
authority to outlaw private practices that interfered with the promise
of equal citizenship, including victimization by racially morivated vio-
lence and exclusion from hotels, transport, and other public venues.
But, as we will see, the Supreme Court would apply a rigid understand-
ing of state action to weaken dramatically the amendment’s impact.

Future jurists would devote a great deal of energy to interpreting the
individual clauses of Section 1. In 1866, however, most congressmen
referred to them as a set of principles that should be viewed as a whole
and reinforce one another. And despite controversy over the precise
meaning of its language, cthe first section of the Fourteenth Amend-
ment fundamentally transformed Americans’ relationship to their gov-
ernment. The amendment asserted federal authority to create a new,
uniform definition of citizenship and announced that being a citizen—

or, in some cases, simply residing in the country—carried with it rights
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that could not be abridged. It proclaimed that everyone in the United
States was to enjoy a modicum of equality, ultimately protected by the
national government. The Fourteenth Amendment was a crucial step
in transforming, in the words of the Republican editor George William

Curtis, a government “for white men” into one “for mankind.”*+

S

AS ONE HISTORIAN has written, the Fourteenth Amendment’s
first section set in motion a process whereby rights became atrributes
of a national citizenship rather than a welter of local statutes, tradi-
tional practices, and common law traditions, all of them grounded in
inequality.” The commitment to equal rights, however, had its limics,
as became clear in the amendment’s second section. Here, the Joint
Committee produced a long, almost incomprehensible attempt to
solve the problems the original, failed representation amendment had
sought to address—the enhanced political power of the South because
of emancipation, and the relationship between voting requirements
and a state’s representation in Congress. Instead of the original pro-
posal to penalize states that denied citizens the right to vote because
of race, it substituted a reduction in representation when “adult male
inhabitants” were disenfranchised for any reason other than rebellion
or “other crime.” The new wording answered the objection that the
original language enabled states to disenfranchise most blacks with-
out penalry through ostensibly nonracial literacy and property quali-
fications. It also avoided the “scramble” for voters some feared might
ensue as states sought to increase their power in the House by enfran-
chising women. Now it made no difference to a state’s representation
if it allowed women to vote or not.

The original Constitution said nothing about gender, although it
used the pronoun “he” some thirty times in describing federal offi-
cials, including the president. The Bill of Rights made no distinc-
tion between the civil liberties of men and women. The Fourteenth

Amendment’s citizenship, Privileges or Immunities, Due Process, and
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Equal Protection clauses applied to all Americans and could plausi-
bly be employed to combat gender discrimination along with other
inequities. But with the second section and its penalty for states that
restricted the voting rights of men but not women, the amendment for
the first time introduced a gender distinction into the Constitution.

Debates over the Reconstruction amendments inevitably raised the
question of the rights of women. The era’s women’s movement, which
had grown out of abolitionism and employed that crusade’s egalitar-
ian language, sought to “bury the black man and the woman in the
citizen.” For women this meant erasing the common law tradition of
coverture, whereby a married woman’s legal identity was subsumed in
that of her husband, Women should enjoy the same civil and political
rights as men. Even before the Fourteenth Amendment was debated
in Congress, deep divisions emerged within the abolitionist and femi-
nist movements over whether the goal of black (male) suffrage should
take precedence over the right to vote for all. Was Reconstruction,
as Frederick Douglass, Wendell Phillips, and others—many of them
longtime advocates of woman suffrage—claimed, “the Negro’s hour?”
Or was it, as Susan B. Anthony, Elizabeth Cady Stanton, and other
feminists maintained, a rare hour of constitutional change which, if
squandered, would set back the cause of women’s rights for decades?
“If thar word ‘male’ be inserted,” Stanton warned, “it will take us a
century at least to get it out.”’* (If anything, Stanton was too optimis-
tic. A century and a half afrer she wrote, the Constitution still does
not include an Equal Rights Amendment banning discrimination
based on sex.)

Having led the massive petition drive for the Thirteenth Amend-
ment, the Women’s Loyal National League in December 1865 launched
a new campaign demanding that Congress prohibit the states from
denying the right to vote “on the ground of sex.” Already Stanton was
demonstrating a penchant for using racially charged language, which
she would employ more and more prominently during the next few
years. Women, she insisted, should not “stand aside and see Sambo

walk into the kingdom first.” Black men were every bit as sexist as
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white, she argued, and once enfranchised would be “an added power
to hold us at bay.” The African-American poet, novelist, and journalist
Frances Ellen Watkins Harper, who would soon strike out on a two-
year speaking tour of the South during which she addressed numer-
ous gatherings of freed women, called on white women to disassociate
themselves from racism and work with blacks for the advancement of
all. “We are all bound up together in one great bundle of humaniry,” she
proclaimed, “and society cannot trample on the weakest and feeblest
of its members without receiving the curse in its own soul.” Harper sat
on the platform with Stanton, Anthony, and others in May 1866 at the
founding meeting of the American Equal Rights Association, estab-
lished to press for voting rights for black men and all women. Phillips
and Douglass implored the group to postpone woman suffrage. A his-
toric opportunity to extend the suffrage to black men presented itself,
while votes for women, they maintained, had no chance of approval by
Congress or the states.”

The insertion of the word “male” into the Fourteenth Amendment
resulted from a complex series of compromises relating to political
power in Washington and the states’ authority to regulate the right to
vote. The status of women barely figured in these calculations. Debates
over the Thirteenth Amendment and Civil Righes Act had already
made clear that most Republican members of Congress did nor sce
emancipation and the principle of legal equality as erasing the patri-
archal rights of men, including black men, within their families. The
very language used by supporters of black male suffrage associated the
right to vote with martial prowess and “manhood.” The ballot would
be a reward for military service and a weapon with which black men
could defend themselves and their families. This formulation did not
seem to leave much room for votes for women. Petitions for woman
suffrage came before the Joint Committee on Reconstruction during
its deliberations, and the issue was occasionally debated in Congress.
A handful of members supported the idea. Most did not. Richard
Yates, a Radical Republican, insisted that to “thrust woman into the

arena of political strife” would be “destructive of her womanly qual-
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ities.” “The head of the family does the voting for the family,” added
John M. Broomall, another Radical **

Even Charles Sumner, long an advocate of female suffrage, felt
that 1866 was not “a proper time for the consideration of that ques-
tion.” Votes for women was “the great question of the future but for
the present must be put aside.” Sumner dutifully presented wom-
en’s petitions to the Senate, but as his nemesis Fessenden coyly put
it, the Massachusetts senator’s exhaustive speeches on voting and
natural rights “carefully avoided that part of the question.” Sumner
later related that in seeking a substitute for Section 2 he “wrorte over
nineteen pages of foolscap to get rid of the word ‘male’ and yet keep
‘Negro suffrage’ as a party measure intact but it could not be done.” In
the end, he came up with a proposal essentially the same as the final
version, rcducing a state’s representation in Congress if it barred any
male citizens from voting. Some of his colleagues thought it odd that
Sumner’s plan recognized the very principle he had “pronounced so
infamous™—the right of states to limit the suffrage. Sumner replied
that nonracial qualifications based on property or education (and pre-
sumably sex) were acceptable, “but not color. . .. There must be only
one rule for the two colors.” The split between feminists and their
erstwhile allies would soon play out in even starker form over the
Fifteenth Amendment.”

If the first section of the Fourteenth Amendment marked “a sea
change in American constitutionalism” by binding the rights of indi-
viduals to the power of the national state, the second, by leaving voting
requirements in the hands of the states, illustrated that Republicans
were unwilling to break completely with the traditions of federalism
or to abolish the deeply rooted tradition of state and local “police”
powers. But their federalism now envisioned an unprecedented degree
of national authority to intervene in local affairs. While Section 2 did
not enfranchise black men, for the first time it mandated a penalty
for denying them the right to vote, something almost every state did
before the Civil War. And in Section 3, the Fourteenth Amendment

sought to ensure that, even without black suffrage, state governments
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in the South would be so constituted as to make federal intervention
rare or unnecessary. That section, as it came from the Joint Commit-
tee, barred former Confederates from voting in national elections
until 1870. But the Senate, reluctant to disenfranchise large numbers
of white southerners, substituted a ban on officeholding by pre~Civil
War officials who had gone on to support the Confederacy.

Many observers, Thaddeus Stevens among them, considered the
revised Section 3 too lenient. But in some ways it was meant to have
a deeper impact than the original version regarding voting by ex-
Confederates. For it reached directly into the states to reshape their gov-
ernments. It had more to do with who would exercise political power in
the South than with punishing treason. Lawmakers had been flooded
with complaines that “nearly every officer in all che southern states are
decidedly rebels.” The actions of southern governments, especially their
enactment of the Black Codes and unwillingness or inability to sup-
press anti-black violence, had convinced Congress thar they could not be
trusted to put the egalitarian principles of Section 1 into effect. Section
3 was meant to prevent the rebirth of what Republicans called the Slave
Power and help bring into being “a Union of truly democratic states.”

The key issuec was how to ensure that state governments would
respect equality of rights. Congress, as James Wilson declared during
debates on the Civil Rights Bill, was not “making a general criminal
code for the states.” If state authorities actually protected the rights of
all then civil rights “could be left to the states.” But if necessary, “we
must do our duty by supplying the protection which the states deny.”
Republicans did not dismantle the federal system, but they did try to
ensure that within that system, states would act responsibly. This could
more readily be accomplished by the threar of federal action coupled
with the establishment of what Republicans considered “loyal” gov-
ernments in the South than by constant national intervention in local
affairs. Section 3, one Republican member declared, sent a message
that white southerners “must raise up a different class of politicians,”
men with “some regard for the principles that are contained in the

Declaration of Independence.”

Toward Equality + 85

Federalism endured, but a deeply modified federalism, which rec-
ognized the primacy of national citizenship and saw the states, not
the national government, as most likely to infringe on Americans’
fundamental rights. This point can be appreciated simply by com-
paring the first words of the Bill of Rights (“Congress shall make no
law”} with the beginning of the final sentence of each Reconstruction
amendment (“Congress shall have the power”). The first constrains
the federal government; the second, as Bingham explained, authorizes
it to combat “the abuses of state power.” Section s of the Fourteenth,
empowering Congress to enact enforcement legislation, ensured thac
the process of defining Americans’ rights would not end with ratifi-
cation. Republicans assumed that this task would mostly fall to Con-
gress. There were only sporadic references during the debates to the
judiciary protecting Fourteenth Amendment righes, although very
soon the federal courts would assert the power to pass judgment on
congressional enforcement legislation.+°

Modern discussion of the Fourteenth Amendment focuses almost
exclusively on Section 1, both because of its far-reaching provisions
and because virtually no jurisprudence has arisen from the rest of the
amendment. Section 2—the automatic reduction of representarion if
states disenfranchised significant numbers of male voters—has never
been implemented, even when post-Reconstruction southern govern-
ments took the right to vote away from blacks. Section 3 has long since
taded into history. Section 4, also long forgotten, dealt with conten-
tious financial issues that arose from the war. It guaranteed payment
of the national debt and prohibited states or the federal government
from paying any part of the Confederate debt, or providing compen-
sation to former owners for the loss of their slave property. Democrats
denounced the section as an effort to “change the Constitution for
the benefit of the bond-holders.” The New York Herald called Sec-
tion 4 “the great secret strengeh of this constitutional amendment,”
as it aligned the country’s major financial interests with ratification.
(Section 4 recently attracted attention because of fears that congres-

sional failure to raise the national government’s debt limit would lead
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to a default on federal bonds, violating this part of the Fourteenth
Amendment.)

Finally, like the Thirteenth, the Fourteenth Amendment ended with
asection empowering Congress to enforce its provisions “by appropriate
legislation.” It would be up to Congress to interpret the amendment’s
open-ended language, determine the precise nature of the rights it pro-
tected, and, if necessary, take action to ensure that the states abided by
its provisions. This “express grant of power to the Congress,” Bingham
told the House, was “absolurely central to American nationality.”+

Although unable to prevent the amendment’s passage, Democrats
railed against it as a violation of two norms of American political life—
white supremacy and the traditional power of the states to define and
regulare the rights of their inhabitants. Months before passage, aftera
violent racist harangue against the Civil Rights Bill by Senator Garrett
Davis of Kentucky, a Republican senator remarked, “it only comes
back to this, that a nigger is a nigger.” To which Davis responded, “that
is the whole of it.” Democratic members of Congress repeatedly iden-
tified American nationality with “the Caucasian race,” insisted that
the government “was made for white men,” and objected to extending
the “advantages” of American citizenship to “the Negroes, the coolies,
and the Indians.” William Niblack of Indiana eulogized Chief Justice
Taney as “learned, distinguished, and incorruptible,” and insisted that
Dred Scott had been correctly decided. With equal persistence, Demo-
crats contended that the amendment would destroy traditions of local
self-rule and “invest all power in the national government.”+*

Demacratic opposition to the amendment was predictable. The
widespread disappointment voiced by Republicans was not. Many
members of Congress seemed as anxious to point out what the
amendment failed to accomplish as what it did. When he brought
the amendment to the House floor, Thaddeus Stevens, whose radical
convictions were always joined with a sense of political pragmatism,
candidly explained why he supported passage: “It falls far short of
my wishes, but...I believe it is all that can be obtained in the pres-
ent state of public opinion. . .. [ will take all I can get in the cause of
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humanity and leave it to be perfected by better men in better times.”
Shortly before final passage, Stevens again expressed disappointment,

in an eloquent statement of his political creed:*

In my youth, in my manhood, in my old age, I had fondly
dreamed that when any fortunate chance should have broken
up for awhile the foundation of our instirurtions, and released
us from obligations the most tyrannical that ever man imposed
in the name of freedom, that the intelligent, pure and just men
of this republic . . . would have so remodeled all our instirutions
as to have freed them from every vestige of human oppression,
of inequality of rights, of the recognized degradation of the
poor, and the superior caste of the rich. ... This bright dream
has vanished, “like the baseless fabric of a vision.” I find chat we
shall be obliged to be content with patching up the worst por-
tions of the ancient edifice, and leaving it, in many of its parts,
to be swept through by ... the storms of despotism. Do you
inquire why ... I accept so imperfect a proposition? I answer,

because I live among men and not among angels.

“One Congress,” said a Republican senator, “cannot bring about the
millennium.” But a remarkable number of Republicans, Radical and
moderate, joined Stevens in expressing disappointment and promis-
ing more bartles to come. A national guarantee of manhood suffrage,
said Garfield, was indispensable; “I profoundly regret, that we have
not been enabled to . . . engrave it upon our institutions.” Yet he voted
for passage: “I am willing . . . when I cannot get all I wish to take what
I can get.” When Howard presented the amendment to the Senate
he announced that he too would have preferred to “secure suffrage to
the colored race to some extent at least,” but the states, and not only
in the South, were not yet ready for “so fundamental a change.” Sec-
tion 2, which might encourage southern states to extend the right to
vote to black men, was “the best that the committee could do.” As for
Sumner, who said almost nothing during the final debates, the only
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praise he could muster was that the amendment was “an installment,
not a finality.” +*

Because it failed to include black male suffrage, abolitionists con-
demned the amendment. Wendell Phillips called it “a fatal and total
surrender” and called for states to refuse ratification. Black activists
expressed severe disappointment—they embraced the affirmation of
birthright citizenship but insisted that with that status should come
the vore, officeholding, jury service, and other rights. The amend-
ment “does not go far enough,” complained the New Orleans Tribune.
While Massachusetts quickly ratified, the two black members of
its legislature—one of whom, Edwin G. Walker, was the son of the
famed abolitionist David Walker—were among the handful of mem-
bers who voted no.*

On May 10, 1866, after only a few days of debare, the House
approved the Fourteenth Amendment as it had emerged from the
Joint Committee. On June 8, after adding the definition of citizenship
to Section 1 and changing the temporary disenfranchisement of lead-
ing Confederates to barring them from office, the Senate approved it.
Five days later, the House agreed to the Senate version. No Demo-
crat voted in favor and no Republican against. Most northern states
quickly voted to ratify, but to become part of the Constitution, some
southern approvals would be necessary. One came almost immedi-
ately when Tennessee, now governed by anti-Johnson Republicans,
ratified. In response, Congress agreed to seat the state’s representatives
and senators. But Republicans were split as to whether ratification by
the other southern states would auromatically restore them to their
normal status within the Union.

The issue soon became moot, for in the ensuing months every
other southern state, encouraged by President Johnson, rejected the
amendment by overwhelming margins. (Louisiana’s governor urged
his legislature to ratify, but the lawmakers unanimously rebuffed him.
“A governor without a single supporter in the legislature is without
precedent in the political annals of the country,” commented a local

newspaper.) If Radical Republicans saw the amendment as disap-
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pointingly weak, white southerners deemed it an unwarranted, indeed
outrageous, interference in their states’ internal affairs. Southern
objections focused both on practical political matters—loss of repre-
sentation because of denying blacks the right to vote, the bar to office-
holding by “the best portion of our citizens"—and on broader fears
for the future of white supremacy. Opponents charged that Congress
might well feel authorized to usc the amendment to give “Negroes
political and social equality with the whites.” To accept such a fate
by agrecing to ratify, a southern newspaper wrote, would be a form of
“sclf-degradation.” +¢

The Fourteenth Amendment had many objectives and served many
purposes. Along with its genuinely idealistic aims, it was a plan for
securing key results of the Civil War in the Constitution so that when
the southern states were restored to full participation in the Union
these could not be undone. It was also a political document, meant to
serve as a campaign platform for the congressional elections of 1866.
“Doubtless,” declared the Wisconsin State Register, the amendment
did not “meer the views of a large portion of our party. ... Still, this
amendment furnishes a common ground on which all ought o be able
to stand. Let us go to the people with it.” And the fall election of 1866
became the closest thing American politics has seen to a referendum
on a constitutional amendment. Seldom, said the New York Times,
had a political campaign been conducted “with so exclusive reference
to asingle issue.” +” Republicans swept to an emphatic victory in all the
northern states.

Coupled with the continued intransigence of President Johnson
(who broke with political tradition in the fall of 1866 to campaign
actively for congressional candidates opposed to the Fourteenth
Amendment) and the categorical rejection of the amendment in the
South, the outcome of the fall elections spelled the end of Johnson'’s
plan of Reconstruction. Moderate Republicans now concluded that
the only way to ensure “loyal government” in the South, secure equal
rights for the former slaves, and bring about the amendment’s rati-

fication was to “hurl from power,” as Trumbull put it, the Johnson
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governments and enfranchise black men. Considering the hesitation
among Republicans only a few months earlier, the rapid emergence in
the second session of the Thirty-ninth Congress of a consensus in favor
of black suffrage is remarkable. Beginning in December 1866, Con-
gress enfranchised black men in Washington, D.C., and the western
territories, and made black suffrage a requirement for the admission of
Nebraska and Colorado as states. Early in March 1867, over Johnson’s
veto, Republicans launched the experiment in interracial democracy
known as Radical Reconstruction. The Reconstruction Act of 1867
placed the ex-Confederate states, other than Tennessee, under tem-
porary military rule. It required that new governments be elected by
black and white male voters (wich the exception of Confederate lead-
ers barred from officeholding by the Fourteenth Amendment). The
southern states were obligated to adopt new constitutions incorporat-
ing the right to vote regardless of racc. And they were required to rat-
ify the Fourteenth Amendment.**

Over the course of the next two years, Radical Reconstruction
would be put into operation. The new southern governments adopted
constitutions that attempred to create the framework for democratic,
egalitarian socieries. These documents built upon and extended the
language of the Fourteenth Amendment. Georgia copied the wording
of Section 1 into its state constitution. Texas barred the state govern-
ment from depriving any citizen of “any right, privilege, or immu-
nity . . . on account of race.” North Carolina’s constitution began with
a quotation from the Declaration of Independence but added “enjoy-
ment of the fruits of their own labor” to the inalienable rights of man.
Louisiana’s declared that all citizens “shall enjoy the same civil, politi-
cal, and public rights and privileges.” All the new constitutions prohib-
ited voting restrictions based on race, and established state-supported
public-school systems for white and black students (a public education
system had existed before the war only in North Carolina and there
only for white students). In case the future administration of law in
the South did not live up to these principles, Congress also broadly

expanded the right to remove cases from state to federal courts. Fed-
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eral supervision of Americans’ rights would not end when the south-
ern states were restored to the Union.+
In July 1868, Secretary of State William H. Seward announced
that the amendment had been ratified. His tally included approval by
seven southern states that had first rejected the amendment and then,
after new biracial governments were put in place, reversed themselves
and approved it. Here, indeed, is a profound irony. The framers of the
Fourteenth Amendment studiously avoided including black suffrage
among its provisions. But without the votes of black men in southern
elections and legislatures, the amendment could never have become
part of the Constitution®
Considering its centrality today to American constitutional law
and legal culture, it is remarkable how little elation greeted the Four-
teenth Amendment. Unlike the Thirteenth, there was no jubilation
when Congress approved it. Unlike the Fifteenth, its rarification did
not inspire celebratory parades throughout the country. The amend-
ment, as we have seen, was a compromise that seemed fully to satisfy
no one. Nonetheless, contemporaries recognized it as a farreaching
transformation in the legal and political system. It involved “such fun-
damental changes in the principle of government,” wrote the New
York Journal of Commerce, that it could “be regarded only as the com-
mencement of a revolution in American affairs.” Over time, the Four-
teenth Amendment would lead many Americans to view the federal
government as the ultimate protector of their rights and to expand the
definition of those rights far beyond anything known before the Civil
War, or anticipated by the Thirty-ninth Congress. But the rights rev-
olution launched by the war and emancipation was not yet complete.
'The very ambiguity of the language of Section 1 left it uncertain how
radical a shift had taken place in the relative powers of the state and
federal governments and what specific rights and entitlements were
now being guaranteed by national authority. The answers would be
worked out over time, and would depend on the future balance of
political power.

Then there was the vexed question of black suffrage, now operative
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in the South under the 1867 Reconstruction Act, but not in the rest of
the country. This issue, declared the influential Springfield Republican,
“is not to be got rid of.” Because the amendment ignored it, the paper
continued, it could not be regarded as a “final sertlement” to the prob-
lem of Reconstruction. The Constitution would have to be amended

one more time, to deal with the right to vote”'

3

THE RIGHT TO VOTE

The Fifteenth Amendment

HE ADVENT of Radical Reconstruction in 1867 and with

it the right to vore for African-American men in the South

inspired a wave of political mobilization without precedent in
the region’s history. Freedmen and freedwomen flocked to organized
meetings and impromptu gatherings. They heard speakers, including
itinerant black lecturers, agents of the Freedmen’s Bureau, and Repub-
lican party organizers, discuss immediate issues such as the results of
northern elections and congressional deliberations, and broader sub-
jects: the trajectory of American history, the “superiority” of demo-
cratic institutions, the “individual benefits of citizenship.” Many such
meetings were guarded by armed black sentinels. “At least one half
of the black male population ... have guns of all kinds,” reported a
white resident of Mississippi, noting that blacks claimed that the Civil
Rights Act gave them the right to bear arms “regardless of the state
law in opposition.” Throughout the South, white employers com-
plained that black laborers abandoned their work without permission
to actend campaign rallies and meetings of newly established polirical
clubs. “They say now they just begin to feel their freedom and equal

rights with the white man,” one Alabama overseer observed.:

93
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With the Fourteenth Amendment on its way to final approval, the
language of the rewritten Constitution took on increased prominence
in black political discourse. “We had men of the most influence and
intelligence among our people to speak to them,” one black organizer
related, “and to tell them what the constitution meant.” What it meant,
more than anything else, was equality, expansively defined. “We claim
exactly the same rights, privileges and immuniries as are enjoyed by
white men—we ask nothing more, and will be content with nothing
less,” declared che address of the Colored Mass Convention that met
in Mobile in April 1867. The participants’” broad understanding of
these privileges and immunities went beyond the traditional frame-
work of civil and political rights to include full and equal access to
all public institutions and accommodations. Black speakers insisted
they did not demand “social equality” in private interactions. But
equal public rights were essential to equal citizenship: “So long as a
park or a street is a public park or streer, the entire public has the right
to use it; so longasa carora steamboat is a public conveyance, it must
carry all who come to it.” The invocation of constitutional language
persisted throughout Reconstruction. During Mississippi’s violent
electoral campaign of 1875, when white “rifle clubs” sought to prevent
freedmen from voting, one black resident wrote to the state’s governor,
“Did not the 14 Article . . . say that no person shall be deprived of life
nor property without due process of law? It said all persons have equal
protection of the laws but I say we colored men don’tgetitatall....Is
that right, or is it not? No sir, it is wrong.”

The former slaves, a northern correspondent wrote in 1873, self-
consciously viewed themselves as individuals “newly invested with
all the rights of an American citizen.” And central to their concep-
tion of rights was the suffrage. As the historian Anne C. Bailey has
put it, they saw the right to vote as “the heart and soul of their frec-
dom.” Black leaders claimed the suffrage, in the words of John Mercer
Langston, president of the National Equal Rights League, as “an essen-

tial and inseparable part of self-government, and therefore natural

and inalienable.” More than simply a way of influencing government
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and securing protection for their interests and rights, blacks viewed
the suffrage, W. E. B. Du Bois would later write, as part of a larger
aspiration—to be treated as an equal, “a co-worker in the kingdom of
culture.” And partly thanks to the black mobilization, congressional
Republicans recognized that, as Massachusetts congressman George
S. Boutwell put it, “it is impossible, . . . whatever may be the wishes, or
the hopes, or the prejudices of any portion of the people of the coun-
try, for us to escape this issue as a Congress and a party.”*

With the passage and implementation of the Reconstruction Act of
1867, the large majoricy of the country’s black men enjoyed the right
to vote. But many still did not—mainly che tens of thousands in the
border states that had never left the Union and therefore were not
subject to Reconstruction and in Tennessee, which had avoided the
requirements of the Reconstruction Act by rarifying the Fourteenth
Amendment in 1866. There was also a smaller number of disenfran-
chised blacks in the North. The regional disparity seemed increasingly
indefensible. Indeed, wrote the Boston Advertiser, “the present state
of the laws with regard to the elective franchise” was “absurd to the
last degree.” In the South, the nation, “with its mighty war power,”
required black suffrage. Could the northern and border states logically
refuse to grant their own black populations the right now enjoyed in
the South? In addition, even as southern states drew up new consti-
tutions guaranteeing black male suffrage, fears persisted chat chese
provisions might be altered in the future. An amendment guaran-
teeing black voting rights throughout the nation would, it seemed,
solve these problems. More and more Republicans, in addition, now
viewed the suffrage (at least for men) as an indispensable element of
freedom, a natural right akin to those enumerated in the Declaration
of Independence.*

The issue of black voting, however, remained fraughe with politi-
cal danger, a problem dramatically illustrated in the state elections of
1867, when northern Democrats made dramartic gains. Their victory in
the pivotal state of Ohio was widely attributed to Republicans’ unsuc-

cessful artempr to establish black suffrage there via a referendum.
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The party’s leaders, Speaker of the House Schuyler Colfax con-
cluded, had been too far “ahead of the people.” That same year voters
in Connecticut, Kansas, and Minnesota turned down black suffrage
proposals, and, in Kansas, also rejected extending the vote to women.
To be sure, the results, with respect to black vorting rights, were far
closer than in similar referendums before the Civil War. A consider-
able majority of Republicans voted yes, but enough joined Democrats
in opposition to defeat these measures?

The Republican dilemma was strikingly articulated in an exchange
between Senators Henry Wilson of Massachusetts and Samuel C.
Pomeroy of Kansas early in 1869. Refuting Democrats’ charge that
efforts to extend black suffrage to the entire nation were motivated by
the prospect of partisan advantage, Wilson insisted that the struggle
for racial equality cost the party far more votes than it might gain.
“There is not today a square mile in the United States,” he declared,
“where the advocacy of the equal rights and privileges of those col-
ored men has not been in the past and is not now unpopular.” Yet
Pomeroy countered that “adherence to principle” was the Republican
party’s raison d’étre. Were it to abandon “the cause of the rights of
man, of the rights of the colored men, ... I apprehend that the party
itself would not be worth preserving,”¢

“The Negro question,” wrote former Pennsylvania congressman
Henry D. Moore at the end of 1867, required “common sense. ... We
cannot overcome the prejudices of a lifetime at once.” The northern
people, he warned, would support black suffrage in the South to keep
“rebels and traitors” our of office, but not in their own states. The par-
ty's position, Moore advised Elihu B. Washburne, an Illinois congress-
man and close advisor of Ulysses S. Grant, should be that black voting
was necessary in the South to secure the results of the Civil War, but
that it belonged to the people of each northern state to decide the
question for themselves.

This was precisely the stance adopted by the Republican conven-
tion that nominared Grant for president in May 1868. The platform
strongly endorsed the Reconstruction policy of Congress, includ-
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Scene in the House on the Passage of the Proposition to Amend the Constitution.”

Approval of the Thirteenth Amendment by the House of Representatives on January 31, 1865, set off a
wild celebration on the floor and in the galleries. “The scene,” wrote one northern correspondent, “was
entirely without precedent in all our national history.”

(Library of Congress)
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John A. Bingham of Ohio, chief author of

Section One of the Fourteenth Amendment.

(Library of Congress)

Charles Sumner of Massachusetts, the
leading congressional advocate of equal-
ity for black Americans and author of the
bill that, after his deach, became the Civil
Rights Act of 1875. The Supreme Court
declared it unconstiturional in 1883.
(Netw York Public Library)

James M. Ashley of Ohic, who introduced
the Thirteenth Amendment in the House of
Representatives in December 1863,

(Hulton Archive/Gerty Images)

Thaddeus Stevens of Pennsylvania, floor leader
of House Republicans and outspoken Radical.
(Library of Congress)
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THE BECONsTRVET0 POUCY 07 CONGRESS, As ilustrated in California.

“The Reconstruction Policy of Congress, as [llustrated in California.” Democrats appealed forchrighely
to racism in opposing the expansion of citizenship and polirical rights to include African-Americans.
This cartaon from the election campaign of 1867 portrays Republican candidare for governor George

C. Gorham’s support for black male suffrage as opening the door to voring by Chinese and Native

Americans. On the botrom lef, Brocher Jonathan, a traditional symbol of cthe United States, places his
hand over a ballot box and admonishes Gorham, “Young Man! read the history of your Councry, and

learn thac chis ballot box was dedicated to the whire race alone.” The three figures supported by Gorham

speak in highly exaggerated dialect. On the right, a monkey is brought forward ro join the voters.
(Library of Congress)



“Electioneering at the South.” With the coming of black male suffrage, a wave of
political mobilization swept over the South. Women as well as men took part in
these grassroots gatherings. (Library of Congress)

A rare photograph of

an election campaign in
Baton Rouge, Louisiana,
probably in 1868. The
brass band is prometing
a Republican candidate
for the state senace. Black
and white Louisianians
observe the scene; on the
right, 2 man holds an
American flag.

{Andrew D. Lytle Collection,
Mss. ra54-C-042, Lowisiana
and Lower Mississippi Villey
Collection, LSU Libraries,
Baton Rouge, La.)
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THE RESULT OF THE FIFTEENTH AMENDMENT,
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“The Result of the Fifteench Amendment.” The ratification of the Fifteenth Amendmentin 1870
inspired celebrations throughout the counery. This lichograph depicts the largest such event, in Balti-
more, where tens of thousands of African-Americans took part. At the center, uniformed black Zou-

aves march down Monument Streee carrying rifles, while a biracial crowd looks on. Around the central

image are scenes of black life: slave labor at upper left, black Civil War soldiers at upper right, and ac the
Lottom a schoolroom and a church scene with the morto “the day of Jubilee has come.” The individu-
als pictured are, on the left Radical Republicans Thaddeus Stevens, Henry Winrer Davis, and Charles
Sumner; on the right black abolitionists Martin R. Delany and Frederick Douglass, and the firse black

U. S. Senartor, Hiram Revels. At the top, from left to right, are Abraham Lincoln, Maryland Republican

jurist Hugh Lennox Bond, John Brown, Vice President Schuyler Colfax, and Ulysses S. Grant.
(Library of Congress)



“The Judiciary Committee of the House of Representatives Receiving a Deputation of Female Suffrag-
ists.” Women activists deeply resented che inclusion of the word “male” in the Fourteenth Amendment
and the failure of the Fifteenth to extend the right to vote to women. The group pictured here, pressing
the committee to enfranchise women, includes Elizaberh Cady Stanton, scated just to the righe of the
speaker, and Susan B. Anthony, at the table on the extreme right. Addressing the committee is Victoria
Woodhull, 2 prominent radical feminise.
(Library of Congress)
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“Uncle Sam's Thanksgiving Dinner.” An engraving by Thomas Nast, published shortly before the

ratification of the Fifteenth Amendment, illustrates the new conception of nationhood imple-
mented in the second founding. Whites, blacks, Asian-Americans, Native Americans, men, and
women enjoy a harmonious feast, with “universal suffrage” as its centerpiece. Portraits of Abraham .
Lincoln, George Washingron, and Ulysses S. Grant adorn the wall. At the upper right is a painting
of Castle Garden, New York, where European newcomers landed before the opening of Ellis Island,

and on the lower left the morro, “come one come all,” indicaring thar the ideal of equality applied to Rodolphe Desdunes, a leader of

immigranes as well as persons born in the United Srates. the Citizens’ Commirttee, which

’ {(Library of Congress)

challenged the constitutionality
of Louisiana’s Separate Car Act
of 1890 that required railroads
to segregate black and white

passengers. The commictee fought
the case of Plessy v. Fexguson all
the way to the Supreme Court,
where the law was upheld.
(Amistad Research Center,

New Orleans, La.)



Justice John Marshall Harlan, prin-
cipled dissenter in the Civdl Rights
Cases, Plessy v. Ferguson, and ocher
Supreme Court decisions that
severely limited the scope of the
second founding.

(Library of Congress)

BELOW: “Fourteenth Amendment.” This car-
toon from 1902 chides Congress for failing

to implement Section Two of the Fourteenth
Amendment. After the southern states disen-
franchised nearly all black men, cthey should
have suffered a significant reduction in cheir
members of the House of Representatives, bur
this penalty was never enforced.

(Library of Congress)
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ing extending the right to vote to “all loyal men in the South.” Buc it
simultaneously sought to reassure uncasy northerners thac Congress
would not tamper with their states’ voting requirements, declaring
that “the question of suffrage in all the loyal states properly belongs
to the people of those states.” Some congressional Radicals, including
Charles Sumner and Richard Yates, had argued that as a consequence
of the Thirteenth and Fourteenth Amendments, Congress possessed
the power to enact legislation requiring all the states to enfranchise
blacks. Yates later claimed that the suffrage plank was inserted in the
platform to “exclude” that possibilicy. In any event, Radicals and black
leaders were furious at whar they considered rank hypocrisy. The plat-
form was “tame and cowardly,” complained Thaddeus Stevens. “We
are not now merely expounding a government,” he declared, “we are
making a nation. ... When you attempt to depart from [universal
suffrage] you cease to be men and become tyrants, deserving the exe-
cration of the human race.” In August 1868, Stevens died at the age
of seventy-six, depriving Radical Republicans in Congress of perhaps
their foremost leader”

The future of black suffrage became a major issue in the campaign
of 1868, which witnessed some of the most overt appeals to racism in
American political history. While pronouncing the questions of slav-
ery and secession “settled for all time to come,” the Democratic plat-
form assailed Republicans for forcing “Negro supremacy” upon the
South and promised to return to the ex-Confederate states “the reg-
ulation of the elective franchise.” The Democratic candidate for vice
president, Francis Preston Blair Jr., a member of one of the country’s
most prominent political families (his father had been a close advisor
of Andrew Jackson and his brother Montgomery served in Lincoln’s
cabinet), promised that Reconstruction would be overthrown and
southern whites authorized to create new state governments. His
letter accepting the nomination charged that Republicans had put
the South under the rule of “an alien race of semi-barbarous men.”
Horatio Seymour, the presidential candidate, eschewed such inflam-

matory language, but Blair set the tone for the Democratic campaign.
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“All men are not equal,” announced the New York World, the party’s
leading newspaper. “Races differ, and color is the sign-post to the dif
ference,” indicating, among other things, whether or not people pos-
sessed the capacity to cast an intelligent vore.*

In the summer of 1868, a large convention of blacks from the
northern and border states gathered in Baltimore to complain that in
their states, black men were “systematically deprived of suffrage, the
first, the crowning right of citizenship.” Content with emphasizing
Grant’s military accomplishments and warning thar Democratic vic-
tory would sct off another civil war, however, Republicans said little
about black suffrage during the campaign. Fear about its unpopularity
was not the only reason. Another, James G. Blaine later claimed, was
that the platform plank on the subject was “so obviously unfair and
unmanly . .. that the Republicans became heartily ashamed of it long
before the political canvass had closed.” Grant’s electoral victory gave a
strong impetus to the movement to enfranchise black men throughout
the nation. Voters in ITowa and Minnesota approved black suffrage ref-
erendums, suggesting that Republicans could weather popular racism,
while Grant’s unexpectedly narrow margin of victory (300,000 votes
in a total of three million) made clear the political value of safeguard-
ing black voting in the South and extending it northward, especially
into the border states, three of which Seymour carried. Three days
after Grant’s victory, the influential Philadelphia Press called for a con-
stitutional amendment to guarantee all black men the right to vote?

As soon as the next session of Congress assembled in December,
Senator Aaron H. Cragin of New Hampshire introduced an amend-
ment prohibiring the states from denying the right to vote to any adult
male citizen, except for “participation in rebellion, or other crime.”
That same day, William D. Kelley of Pennsylvania presented to the
House a proposal barring states from denying the right to vote because
of race or color. Many other versions of a Fifteenth Amendment

" quickly followed, “no two alike, and containing widely variant prin-
ciples,” said one Republican newspaper, along with weeks of debate

and numerous votes, in which both houses did not hesitate to change
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their minds. But essentially, Republicans had to choose between the
approaches outlined by Cragin and Kelley at the outset—an amend-
ment establishing a uniform national standard that enfranchised vir-
tually all adult male citizens, or a “negative” one barring the use of
race or other criteria to limit the right to vote but otherwise leaving
qualifications in the hands of the states. The first possibility represents
a road not taken that would have barred the methods used by south-
ern states in the late nineteenth century to disenfranchise their black
populations as well as most state voter suppresion measures today.”

The long, complex debates, which consumed hundreds of pages of
the Congressional Globe, ranged over the entire ground of citizens’ rights
and the requirements of democratic government. Members were aware
that this was the first time that voting rights had received sustained
discussion at the national level. Initially focused on blacks, the debate
quickly expanded to consider the right to vote more generally. For many
members, the traditional idea that the suffrage was “conventional” and
subject to restriction was incompatible with the democratic spirit of
the age. “The irresistible tendency of modern civilization,” declared
Senator Pomeroy, “is in the direction of the extension of the right of
suffrage. . .. The day when a few men did the voting and governing for
the many has gone by.” “Suffrage,” said Edmund G. Ross of Kansas (a
moderate whose vote in the Senate had helped acquit Andrew Johnson
in his impeachment trial a few months earlier), “is one of those natural
rights. .. inherent and guaranteed by the spirit if not by the letter of
the Constitution. . . . It is basic to protecting all other rights.” Referring
to the emancipated slave, he continued, “there is not a single argument
in favor of his liberation from physical servitude which does not apply
with equal force in favor of his enfranchisement.””

The debates also revealed that Republicans differed sharply among
themselves as to what restrictions on the right to vote were legitimate
and how far the principle of equality actually reached. Radicals favored
an amendment that created a single set of voting requirements for the
entire nation, a reflection of their strong sense of nationalism born of

the Civil War. The right to vote should be “uniform throughout the
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land,” declared Thomas Jenckes of Rhode Island. State control of vot-
ing qualifications, claimed Senator Oliver P. Morton of Indiana, was
a relic of state sovereignty, the frame of mind that had produced seces-
sion. “The whole fallacy,” said Morton, “lies in denying our nationality.
[ assert that we are one people and not thirty-seven different peoples;
that we are one nation, and as such we have provided for ourselves a
national Constitution.” In January 1869, a National Convention of the
Colored Men of America assembled in Washington to press the case
for a voting rights amendment. Many such gatherings had been held
before and after the Civil War, but now, for the first time, the nearly
two hundred delegates included numerous black political leaders and
officeholders from the South. The call for the convention grounded
the demand for the right to vote squarely on the national citizenship
recently “declared by the [Fourteenth] Amendment”; henceforth, “no
state should be “permitred to withhold from citizens, on account of
color merely, the rights of citizens.” Americans’ liberties, the delegates
resolved, “can never be safe or uniform while the states are acknowl-
edged to be the only power to regulate the suffrage.”"

“Our object is to secure universal suffrage to all adult male citizens
of this country,” declared George S. Boutwell of Massachusetts.
Boutwell sought to revive the idea of achieving this by stature on
the grounds that voting was one of the “privileges or immunities” of
citizenship guaranteed in Section 1 of the Fourteenth Amendment.
This argument failed to explain why Section 2 of the same amend-
ment appeared to acknowledge the right of states to limit the right
to vote, while imposing a political penalty for doing so. One reason
a constitutional amendment was necessary, declared William Higby
of California, was to resolve “the difficulty, confusion, and miscon-
ception that have grown out of the apparent conflict berween the firse
and second sections of the fourteenth article,” and to ensure that citi-
zenship, and with it the right to vote, “will rest where it should, at the
foundation of the government.”

“Many people who have opposed Negro suffrage,” the New York
Journal of Commerce noted as Congress debated, now favored it “as pare

The Right to Vote « 10z

of what is vaguely called “the great revolution’ through which we are sup-
posed to be going.” Reflecting the rapid evolution of rights consciousness
during Reconstruction, even conservative Republicans, such as Senator
William M. Stewart of Nevada, had by this time become convinced
that extension of the suffrage to black men was the “logical result” of the
destruction of slavery. “We cannot stop short of chis,” Stewart declared.
“It is the only measure that will really abolish slavery [and] guarantee
that each man shall have a right to protect his own liberty.”*+ But the
tradition of state control of voting requirements was deeply entrenched,
and many northern states, while willing to see black men enfranchised,
did not wish to surrender that power. Indeed, in a reversal of the historic
pattern, expanding the right to vote to include blacks now generated less
controversy than tampering with other kinds of restrictions.

Debate over the status of Chinese-Americans helped to shape the
Fifteenth Amendment. In California, Nevada, and Oregon, all of
which limited voting to white men, opponents focused not on the
consequences of enfranchising blacks, but on the amendment’s possi-
ble future impact on the Chinese population. This numbered around
50,000, most of them contract laborers in mines, on railroads, and in
low-wage urban jobs. Western members of Congress gave voice to the
region’s strong anti-Chinese prejudices. “They are and continue to be,”
said Republican senator George H. Williams of Oregon, “the ignorant
and besotted devotees of absolutism in politics and the blind disciples
of paganism in religion.” Williams warned that even an amendment
limited to barring voting qualifications based on “race” or “color” might
be construed in the future to apply to the Chinese, opening the door to
voting rights. Henry W. Corbett, the junior senator from Oregon, dis-
tinguished sharply between the justice of extending the vote to blacks,
a policy “blessed” by “the Great Ruler of the universe,” and doing the
same for the Chinese, “a different race entirely.” Nevada's Republi-
can congressman, Thomas Fitch, announced that there were not “ten
American citizens” on the Pacific coast “who favor Chinese suffrage.”

If the debates demonstrated the limits of western Republicans’ egal-

irarianism when it came to the Chinese, they also exposed prejudice
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in the East against other immigrants, especially Irish Catholics. Given
the increasing size of the “criminal classes” in the nation’s large cit-
ies, the Cincinnati Gazette observed, it might become necessary “to
restrict the suffrage” to property owners. The Springfield Republican
agreed that high rates of taxation in urban centers demonstrated the
danger of allowing impoverished immigrants to elect officials whose
spendthrift policies undermined “citizens’ rights of property.” Rhode
Island subjected its mostly Irish immigrant population to a property
qualificarion for voting not applied to native-born citizens. Massachu-
setts and Connecticut used literacy tests to curtail immigrant voting.
Senator James W. Patterson of New Hampshire opposed any language
that would prohibit educational qualifications. To deny the righe to
vote “on account of race or color or want of property,” he maintained,
“is doing violence to the civilization of our age.” But to “guard” the
suffrage against “the incoming floods of ignorance and barbarism,” to
throw it open to “the emissaries of arbitrary power, the minions of
despotism” (a thinly veiled reference to Roman Catholics), would put
liberty itself in danger. Not all Republicans shared Patterson’s preju-
dices. Simon Cameron of Pennysvlania favored an amendment broad
enough to cover “everybody; the Negro, the Irishman, the German,
the Frenchman.” He even added “the Chinaman” to his list, pro-
claiming, “I welcome every man, whatever may be the country from
which he comes.” But nativism helped to undermine prospects for an
“affirmative” amendment. One further complication was that the con-
stitutions of Missouri, West Virginia, and Tennessee barred certain
ex-Confederates from casting ballots. A “positive” amendment would

restore their right to vote.”

o

THE REPUBLICAN PARTY’S internal disunity regarding who,
precisely, should have the right to vote helps explain the Fifteenth
Amendment’s tortured trajectory to passage in carly 1869. As one
Republican newspaper explained, “a positive provision would take the
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whole question of suffrage out of the jurisdiction of the states,” and
require “national supervision of registration and voting, . . . We doubt
whether any one seriously contemplates so vast a change in our sys-
tem.” Since, as another newspaper declared, “there are not halfa dozen
states” that would approve a positive amendment, language guarantee-
ing the right to vote to all adult male citizens never won approval in
either house. Debate focused instead on which qualifications were ille-
gitimate. ‘The most far-reaching language came from chry Wilson,
whose version of the Fifteenth Amendment barred discrimination
in voting rights based on race, color, place of birth, property, educa-
tion, or religious creed. This, countered his Senate colleague Jacob M.
Howard, was entirely too sweeping: “it contemplates a complete revo-
lution in state constitutions.” Howard preferred an amendment lim-
ited to black men. The debate did not precisely map factional divisions
within the party. Senator John Sherman of Ohio, a leading moderate,
supported the Radicals’ idea of removing from the states “all power to
exclude any portion of male citizens” from voting. The party, Sherman
added, was “about to lay the foundation for a political creed [and] the
broadest and safest and best foundation for it is universal suffrage.” He
added that he would leave to the states the authority to decide whether
women should vote.”

Many Republicans, however, feared that an amendment that struck
down nonracial voting requirements in the northern states could not
achieve ratification. There was also disagreement about whether to
include the right to hold office in the amendment. Some feared that
this would undermine prospects for ratification. Others insisted that
officeholding was a logical consequence of suffrage and did not need
to be mentioned explicitly. State restrictions on officeholding, the
Chicago Tribune argued, were superfluous in any event. “If the peo-
ple of any state want to elect a Negro, or Chinaman, or a Japanese, an
Irishman, a German, a Protestant, a Catholic, a Mormon, a Jew, or
an infidel, they will find a way to do it.” Proposals also circulated to
change the way presidential electors were chosen, or do away with the

Electoral College entirely. These, unfortunately, got nowhere.*
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Debate on the amendment became so divisive that it took up
several long sessions, including one that lasted all night and proved
singularly “unprofitable.” In February 1869, the Senate approved
Wilson’s proposed amendment with its extensive list of prohibited
grounds for disenfranchisement. The House, however, insisted on a
narrower version confined to race but also mentioning the right to
hold public office. The Senate backtracked and approved the House
version, whereupon the House, in what Blaine would later call a
“capricious change of opinion,” voted for a broader amendment, bar-
ring nativity, property, and educational requirements. With time
running out in the session of Congess, the language adopted by the
two houses went to a conference committee, which further confused
matters by approving the Senate’s “negative” version limited to race,
and dropping mention of the right to hold office, which both houses
had approved.”

As the amendment’s fate hung in the balance, a surprising inter-
vention by Wendell Phillips helped tip the scales in favor of narrower
language. In an article in the National Anti-Slavery Standard, Phillips
urged “prudence” upon members of Congress: “for the first time in
our lives we beseech them to be a little more politicians and a little less
reformers.” An amendment limited to black voting, Phillips insisted,
was “all the ground that people are ready to occupy.” It would demon-
strate “utter lack of common sense” to include mention of “nationality,
education, creed, etc.” Phillips’s intervention persuaded enough Rad-
icals to go along with the conference committee’s proposal to ensure
passage in the Senate. “Your voice,” Boutwell informed Phillips after
the measure had been approved, “saved the Fifteenth Amendment.”¢

Nonetheless, some senators were irate at the conference commit-
tee’s conduct in eliminating provisions both houses had approved—
“unparliamentary and almost unprecedented,” said Pomeroy. But
with adjournment nearing, there was no alternative but to accept the
committee’s language. Seven Republican senators, however, abstained,
among them Charles Sumner. The young Georges Clemenceau, report-

ing on American events for a Paris newspaper, blamed the “rimidity”
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of the final version on “the prejudices still rife in the very heart of the
Republican party.” He failed to mention that these prejudices were not
directed at blacks. The adoption of a weaker version, restricted to elim-
inating racial barriers to voting, stemmed not from a limited commit-
ment to black rights but to opposition to equality for others, especially
immigrants from China and Ireland, and the conviction that a “simple
and direct” amendment was most likely to win ratification.”

Congress was hardly unaware that the Fifteenth Amendment’s pur-
pose might be circumvented. Several members warned that the amend-
ment could be rendered void via poll taxes, literacy tests, and other
ostensibly nonracial requirements that in the South primarily affected
blacks. Even though everyone assumed that, in accordance with the
Fourteenth Amendment, this would result in a reduction of southern
representation in Congress, it was an “almost fatal defect,” declared
Samuel Shellabarger of Ohio. “The body of this race, made ignorant
and destitute by our wrong, may substantially all now be excluded
from the elective franchise under a qualification of intelligence or
property.” Without violating the wording of the amendment, warned
Senator Willard Warner, representing reconstructed Alabama, nine-
tenths of the black population could be disenfranchised by literacy or
property qualifications.”

The Fifteenth Amendment, Henry Adams wrote shortly after its
approval by Congress, was “more remarkable for what it does not than
for what it does contain.” Unlike the Fourteenth, with its universalist
language, the Fifteenth did not expand the rights of citizenship for all
Americans, but brought blacks into an otherwise unchanged electoral
system. It left untouched, Senator Oliver P. Morton complained, “all
the existing irregularities and incongruities in suffrage” other than
those explicitly directed at blacks. It implemented what many referred
to as “impartial” suffrage (voting requirements that applied equally
to whites and blacks), not “universal” or even “manhood” suffrage
(which would have guaranteed the right of virtually all men to vote).
By focusing entirely on voting rights and race, the amendment did not
explicitly state that suffrage carried with it officeholding, and left the
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door open to state suffrage laws that, while on their face racially unbi-
ased, disenfranchised the majority of black voters.”

John A. Bingham, the key author of the Fourteenth Amend-
ment, considered the Fifteenth far too weak. Without violating i,
he charged, “an aristocracy of property may be established; an aris-
tocracy of intellect may be established; an aristocracy of sect may be
established.” Many Republicans who voted for the amendment did
so without enthusiasm. The final version was “the weakest one that
can be put before the country,” complained Warner, “anworthy of
the great opportunity now presented to us.” “I am not responsible for
this halfway proposition,” declared Henry Wilson. “T simply take
it at this late hour as the best I can get.” He expressed regret at the
failure of his own version, which “covered the white man” as well as
blacks. The amendment, said Morton, fell “far short” of what was
desirable. He was “surprised,” he added, that affirmative language
establishing a national right to vote had been rejected by the con-
ference committee. Yet there were precedents for constitutional pro-
visions establishing a right by forbidding some action rather than
stating it in positive language, among them the First and Four-
teenth Amendments. Subsequent amendments relating to voting,
including those enfranchising women and cighteen-year-olds and
abolishing the poll tax in federal elections, would be framed in the
same manner.**

A majority of Republicans were convinced that “shorn of every-
thing foreign to its original purpose,” the Fifteenth Amendment was
much more likely to win ratification by the required number of states.
Regarding nonracial means of disenfranchising blacks, “my own con-
viction,” Boutwell asserted, “is that no such qualification will ever be
imposed.” Howard agreed, pointing out that limitations on the suf-
frage could not be implemented without operating “with equal sever-
ity” on whites as well as blacks. Time would reveal that these were
disastrous miscalculations, which failed to anticipate the prolifera-
tion of disenfranchisement laws that, while ostensibly nonracial, were

administered in a flagrantly biased manner. This was how the south-
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ern states would eliminate the black vote a generation after Recon-
struction. Republican leaders also did not expect that the South’s
political leaders would not mind—or might even welcome—the fact
that significant numbers of poorer whites would lose the right to vote
because of such laws.*s

Despite Congress's adoption of the weakest wording proposed,
Democrats and a handful of conservative Republicans denounced
the Fifteenth Amendment as “the most revolutionary measure” in
the nation’s history, the crowning act of a Republican conspiracy to
replace a confederation of sovereign states with a consolidated des-
potism. Without the ability to determine voting qualifications, they
insisted, the states could no longer be said to be self-governing. Senator
James Dixon of Connecticut condemned the amendment for under-
mining “the whole foundation and principle of the government.” As
in previous debates, however, arguments based on concern for bal-
ance within the federal system coexisted with flagrant invocations of
racism. One Democratic congressman described blacks as “a subject,
inferior, ignorant, and idolatrous race.” Another offered numerous
reasons why blacks must be considered unequal to whites and unfic
for the suffrage, including that they had never produced significant
inventions. (“l wonder how many inventors there are here in this body
tonight,” Morton responded.) George Vickers of Maryland explained
to the Senate that mankind was divided into five races: “the red man,
the yellow man, the white man, the black man, and the brown man.”
Color, he declared, was the “mark” of inferiority, and whites should
have the power to exclude other races from the ballot box. Democrats
charged that political equality would lead inexorably to “social” equal-
ity and racial intermarriage.*¢

On March 4, 1869, less than two weeks after Congress approved
the Fifteenth Amendment, Ulysses S. Grant was inaugurated as the
nation’s cighteenth president. His brief inaugural address ended
with a plea for ratification, less as a matter of abstract justice than
as a way of settling “the question of suffrage” and ensuring that it

did not continue to “agitate” the public mind. As with the Four-
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teenth Amendment, the biracial governments in the South, elected
in large measure by black voters, proved crucial to ratification. The
six southern states that had completed the Reconstruction process
quickly rarified, and Congress required Virginia, Mississippi, Texas,
and Georgia, still excluded from representation in Washington, to
do so as a condition of readmission. For the first three of these states,
it added the requirement that they never alter their constirutions
to abridge the right to vote or hold office, or to deny citizens access
to education (provisions that, while never enforced, illustrated how
Republicans in Congress, like the former slaves, by now considered
these rights essential to citizenship). The eleventh former Confeder-
ate state, Tennessee, rejected the amendment in 1869; it would ratify
itin 1997.7

Unlike the Thirteenth and Fourteenth Amendments, ratification
proved more problematic in the northern and border states than the
South. Rhode Island delayed its approval until 1870 for fear of the
impact on the state’s requirement that naruralized citizens own $134
in real estate in order to vote. “Rhode Island,” said Wendell Phillips,
“hesitates to ratify on account of these four letters; r—a—c—e,” which
might be interpreted as applying to the Irish. California and Oregon
rejected the amendment because of the apprehension that it might in
the future enfranchise Chinese residents even though at this point
nearly all of them, having been born abroad and ineligible for natu-
ralization, were not American citizens. Also refusing to ratify were
Kentucky, Maryland, and Delaware, where the amendment’s impact
on expanding blacks’ eligibility to vote would be greatest. New York
ratified and chen, after Democrats gained a majority in the legisla-
ture, rescinded its approval, an action the federal government refused
to recognizé as valid. On March 30, 1870, Secretary of State Hamil-
ton Fish certified that three-quarters of the states had approved the
Fifteenth Amendment. On that date, the laws and constitutional
provisions of seventeen of the thirty-seven states, all in the North
or along the sectional border, that limited voting to white men were

swept away.*
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LIKE ITS TWO PREDECESSORS, the Fifteenth Amendment
marked a radical change in the political system. It moved the nation
into “uncharted terrain,” since voting rights—like the existence of
slavery and the rights of citizenship—had always been a matter for the
states to determine. Despite its limitations, it expanded the right to
vote to include rens of thousands of previously disenfranchised black
men and seemed to guarantee that if and when Democrarts regained
power in the South, black male suffrage there would remain secure.
Without the Fifteenth Amendment, many states in the North and
West might have gone on limiting the suffrage to whites. And the
amendment would soon be understood to carry with it the right to
hold office.

In 1870, the amendment affected only a small number of persons
outside the former slave states. But its national scope would become
critically important in the twentieth century as the Grear Migration
brought millions of blacks to the North and West, giving them and
their allies crucial political leverage during the civil rights era. Yet
because of the way it was written, the amendment’s purpose could
too easily be circumvented by biased voter registration and criminal
justice systems. The Boston Commonwealth assured its readers that if
any state attempted to “make invidious and unjust discriminations” in
voting rights, Congress and the Supreme Court would undoubredly
“remedy the wrong.” Unfortunately, in the 1890s and early twentieth
century both would acquiesce when southern states used nonracial
requirements such as paying poll taxes and demonstrating the ability
to “understand” provisions of state constitutions to strip black men of
the right to vote.”

Even before then, numerous black southerners had been disenfran-
chised after being convicted of a felony. The belief that those guilty of
serious crimes should lose the right to vote had deep roots in British
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and American history, and was not confined to the South. Section 2
of the Fourteenth Amendment provided that states could disenfran-
chise male citizens because of a criminal conviction without paying
a representation penalty. The 1867 Reconstruction Act stated thac
all male citizens could vote in elections to choose delegates to southern
constitutional conventions, except ex-Confederates barred from office
by the Fourtcenth Amendment and “such as may be disenfranchised
for participation in the rebellion or for felony at common law.” (Not-
ing that the Johnson governments were convicting blacks of “a thou-
sand and one trivial offenses,” Thaddeus Stevens had tried to limit the
grounds for disenfranchisement to treason, but failed.) Most proposals
for a “positive” Fifteenth Amendment establishing the right of nearly all
adult men to vote contained language allowing the disenfranchisement
of those convicted of treason, felony, “or other infamous crime.” A state
had no right to deny the suffrage because of race, declared Representa-
tive Shelby Cullom of Illinois, but it “had the right to disenfranchise its
felons,” and most congressional Republicans seem to have agreed.

In 1870, when the number of felons was quite small, no one could
have anticipated the consequences of subsequent increases in incar-
ceration. Willard Warner, who warned against the danger of nonra-
cial tests eliminating the bulk of black voters, assured his colleagues
that “the power to disenfranchise and disqualify for crime is a very
limited and possibly not dangerous concession.” Yet after the end of
Reconstruction, southern legislatures would greatly expand the num-
ber of crimes deemed to be felonies, and blacks would find themselves
caught in the justice system’s web far more frequently than whites.

A truly positive Fifteenth Amendment (one that did not allow
for the disenfranchisement of those convicted of crimes) might have
prevented the manipulation of criminal laws after Reconstruction to
disenfranchise blacks, not to mention the situation today in which
millions of persons, half of them no longer in prison, cannot vote
because of state felony disenfranchisement laws. Such laws make no
reference to race, and thus have been deemed by the courts not to

violate the Fifteenth Amendment. But because of racism inherent in
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our police and judicial systems, criminal laws have a disproportionare
impact on black Americans. And in some states even those incarcer-
ated for misdemeanors, or in jail awaiting trial without having been
convicted of any crime, are effectively barred from voting because no
provision is made for them to do so. All this would have shocked the
congressmen who voted for the Fifteenth Amendment.”

Despite its real limitations, the Fifteenth Amendment was a remark-
able achievement in the context of nineteenth-century American
history. It affirmed that only a few years after the death of slavery
African-Americans were now equal members of the body politic. Its
ratification set off widespread celebration. The usually taciturn Grant
dispatched a proclamation to Congress hailing the amendment as “a
measure of grander importance than any other one act of the kind
from the foundation of our free government . .. the most important
event that has occurred since the nation came to life.” Blacks called
the amendment the nation’s “second birth,” a “greater revolution than
that of 1776.” From South Carolina, Martin R. Delany, the black abo-
litionist now secking a place in Reconstruction politics, reported that
freedpeople were convinced that thanks to the amendment, “the Con-
stitution had been purged of color by a Radical Congress.” (Delany
considered this a misconception spread by white Republicans to per-
suade black voters that they were under no abligation to vote for mem-
bers of their own race, like Delany, for political office.) Black religious
leaders saw a divine hand at work. Ratification, declared Bishop Jabez
Campbell of the African Methodist Episcopal Church, represented
“the final scal of God in the condemnation of American slavery.”**

‘Throughout the councry, black communities staged events to mark
ratification. At a gathering in Jackson, James Lynch, Mississippi’s
black secretary of state, described the Fifreenth Amendment as not
only an embodiment of the ideals of the Declaration of Independence,
but also part of the worldwide spread of democracy and the spirit of
nineteenth-century progress. In New York City, the “colored popu-
lation ... turned out e masse” for a celebratory procession of seven

thousand blacks down Broadway (with men and women, as in the
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Constitution itself, marching separately). The largest celebration took
place in Baltimore, where some ten thousand people took part in a
parade of black army regiments, militia companies, trade unions, fra-
ternal orders, and other organizarions.®

Abolitionists hailed the amendment as the culmination of the
antislavery crusade, the “most important victory” the movement had
achieved. “Never was revolution more complete,” declared a euphoric
Frederick Douglass at a celebration in Albany. “We have all we asked,
and more than we expected.” “Nothing in all history,” William Lloyd
Garrison exulted, equaled “this wonderful, quiet, sudden eransforma-
tion of four millions of human beings from the auction block to the
ballot-box.” Having decided not to dissolve after ratification of the Thir-
teenth Amendment, the American Anti-Slavery Society now deemed
its work complete. Its annual meeting of May 1869, shortly after con-
gressional approval, declared the amendment “the capstone and com-
pletion of our movement; the fulfilment of our pledge to the Negro
race.” It urged abolitionists to fight one last battle—for rarification—
and made the unusual suggestion that Congress carve new states out
of Texas (as authorized by the 1845 joint resolution annexing the Lone
Star Republic) if necessary to secure ratification. Nearly a year later,
after ratification, the AASS disbanded. The nation, Wendell Phillips
declared triumphantly, “had constitutionally adopted the original
pledge of the Society—to secure for the colored race all their rights
as men and citizens.” The Rev. Henry Highland Garnet, long a voice
of black radicalism, sounded the one discordant note, insisting that
an organization dedicated to uplifting African-Americans was still
needed. But the vote to dissolve was virtually unanimous.’+

One prominent group of reformers, however, saw lictle reason to cel-
ebrate. Althoﬁgh the amendment barred voting restrictions based on
race, it did nothing to enfranchise women, causing a split in the era’s
ferninist movement. Some women activists saw the Fifteenth Amend-
ment as a step toward universal suffrage. But most denounced it for
erecting a new barrier to women’s rights. At a meeting in Washington

as the amendment was being debated, the vereran black abolitionist
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Robert Purvis (whose own state of Pennsylvania had disenfranchised
its black population in 1837) declared that “much as he felt outraged by
his proscription from the full rights of a citizen, he could wait for the
door to be opened wide enough to admitall, his daughter as well as his
son.” Purvis’s son thereupon rose to say that when he had che right to
vote he would open the door to women. To which Purvis replied, “I
would not trust you.” Purvis knew that some black men shared their
white counterparts’ patriarchal outlook. A number of male delegates
to the National Convention of the Colored Men of America that met
in Washington in January 1869 to press for the passage of the Fifteenth
Amendment objected to the presence of a female delegate, Harriet C.
Johnson of Pennsylvania. After much debate, Johnson was admitted,
although she does not seem to have played a part in the proceedings.”
Of course, through attending mass meetings, circulating petitions,
and taking part in battles over access to public facilities, women had
demonstrated their ability to act politically. And unlike the Four
reenth Amendment, the Fifteenth does not contain the word “male.”
Nothing in its language prevented a state from granting women the
right to vote, a step some would in fact take later in the century. But
in a country where the suffrage was the single most important emblem
of political identity, feminist leaders like Susan B. Anthony considered
che amendment a “humiliation,” which left women “the only human
beings outside of state prisons and lunatic asylums adjudged incompe-
tent” to cast a ballot. Anthony’s longtime collaborator Elizabeth Cady
Stanton used ever more heated language to express her disappoint-
ment. The Fifrcenth Amendment, she charged, would render “every
worman inferior to every man.” Stanton gave voice to a miasma of racial,
ethnic, and class prejudices. The amendment, she declared, “will place
the ignorant Chinaman, the Germans, who harness their wives to the
plow with cows and horses, and the Southern Negroes, as rulers over
our educated women.” In a not very veiled allusion to the supposed
danger of sexual assaults by blacks, she warned that the amendment
would set “black men and all women” against one another, leading to

“fearful outrages on womanhood, especially in the southern states.”**
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In 1867, Stanton and Anthony had been sharply criticized by
" many abolitionists for campaigning in Kansas for woman suffrage in
the company of the notorious racist George Francis Train—a “crack
brained harlequin and semi-lunaric,” as Garrison described him. They,
in turn, were furious at what they considered abandonment by male
abolitionists who had previously supported votes for women. Stanton
believed that the Fifreenth Amendment would art least clarify the
nature of the battle over women’s rights: with ratification, “it will be
male versus female, the land over.””

Not every supporter of woman suffrage agreed with Stanton and
Anthony. At a tempestuous meeting in May 1869, the American Equal
Rights Association dissolved in acrimony. Frederick Douglass took
Stanton to task for remarks referring to blacks as Sambos, and for com-
plaining that black gardeners and bootblacks would get the vote before
the daughters of Jefferson and Washington. “What difference is there
between the daughters of Jefferson and Washington and other daugh-
ters?” he asked. Douglass urged feminists to welcome the Fifteenth
Amendment. Francis Ellen Watkins Harper agreed with him in giv-
ing priority to black male suffrage, insisting it would benefit the entire
race. She called on the mecting to embrace the proposed amendment
and then launch a campaign for one enfranchising women, a posi-
tion adopted by most, but not all, black female activists. Opponents
insisted that the Fifteenth Amendment would transform American
government into “an aristocracy of sex,” and thar it should not be rati-
fied unless accompanied by a Sixteenth giving women the right to vore.

Observing that both positions “are perhaps right,” the veteran white
abolitionist and feminist Lucy Stone concluded that the women’s
movement should support the pending amendment. By the end of the
year, Stanton, Anthony, and their followers had formed the National
Woman Suffrage Association to work independently for the vore for
women, while Harper, Stone, Abby Kelley, and others established the
American Woman Suffrage Association, linked to the Republican
party and in favor of the Fifteenth Amendment. If she failed to sup-

port black male suffrage because of the exclusion of women, declared
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Kelley, who as a traveling abolitionist lecturer in the 1840s had done
more than any other individual to win for women the right to speak in
public, “I should think of myself as a monster of selfishness.”**
During debates on the Fifteenth Amendment, petitions for woman
suffrage flooded into Congress. One “four yards long” was delivered to
the Scnate in January 1869. A few Radical Republicans supported the
cause. George W. Julian submitted an amendment barring discrimi-
nation in voting rights “founded on race, color, or sex.” Most Repub-
licans, however, refused to acknowledge that barring women from the
suffrage contradicted cheir identification of voting as a fundamental
right. They fell back on the supposed innate differences berween the
sexes (an idea many had by now abandoned concerning blacks and
whites). Some invoked the principles of coverture, which consigned
women to domestic life while men dominated the public arena. Votes
for women, said Senator Lot Morrill, would “subvert the fundamental
principles of family government, in which the husband is, by all usage
and law, human and divine, the representative head.” Bingham denied
that a majoricy had the right to deny other citizens the right to vote,
yet quickly added, “that is, the male citizens, for that is the meaning
of the term ‘the people’ as used in the Constitution.” John Sherman
called for an amendment embracing the principle of “universal suf-
frage,” explaining that “universal” meant denying states the power to
discriminate among citizens “on account of anything except age, res-
idence, and sex.” One “powerful argument in favor” of the Fifteenth
Amendment, said the New York Times, was that by settling che issue
of voting rights, it would putan end to “agitation” for woman suffrage.
With uncanny prescience, the Springfield Republican predicted that
fifty years would pass before an amendment enfranchising women

could be added to the Constitution.”

o0

THE RATIFICATION OF the Fifteenth Amendment marked the

completion of the second founding. But constitutional provisions
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are not self-enforcing, nor do they automatically command universal
acquiescence. It quickly became clear that for a significant number of
white southerners, slavery might be dead but a commitment to white
supremacy decidedly was not. From the outset of Reconstruction, vio-
lence had been endemic in the former slave states. The advent of bira-
cial governments and the ratification of the Fourteenth and Fifteenth
Amendments exacerbated the situation. In many parts of the South,
the freedpeople’s newly won rights, and the governments that sought
to implement and protect them, came under sustained assault. The
main perpetrator of the cascade of violence in the late 1860s and eatly
1870s was the Ku Klux Klan, which spread throughout the region
after being founded in Tennessee soon after the end of the Civil War.
Its campaign of assault, arson, and murder targeted a broad array of
enemies, including local Republican officials and organizers, blacks
who engaged in disputes with white employers, schoolteachers, inter-
racial couples, and “scalawags,” as Democrats called white southerners
who allied themselves with the Republican party. Even as Klansmen
claimed to be motivated by the need to protect white womanhood
from black men, sexual assaults against black women became a wide-
spread feature of their violent campaign. Especially in counties where
the black and white populations were more or less equal and the bal-
ance of political power uncertain, the Klan’s actions metastasized into
extreme violence against anyone accused of flouting the conventions
of white supremacy.*°

Blacks understood the widespread violence as an effort to limit
their freedom and deprive them of newly won rights. “What is the
use of talking about equality before the law,” wrote one former slave.
“There is none.” The public testimony by black men and women
about outrages they had suffered expanded the concepts of freedom
and citizenship to include a right to bodily integricy and protection
against bodily harm. Victims of violence risked further retaliation by
reporting such actions to officials and seeking redress in court. Let-
ters and petitions demanding protection poured into the offices of

southern governors, and when they proved unwilling or unable to act,
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to Congress and the president. “Life, liberty and property are unpro-
tected among the colored race of this state,” wrote a group of Ken-
tucky blacks in 1871, requesting the passage of a national law “that
will enable us to exercise the rights of citizens.” That same year a black
convention in Tennessee, whose state government had reverted to
Democratic control, published local reports detailing the ways their
rights were violated in various parts of the state, including by lack of
action against perpetrators of violence. “We were pleased to have the
Fifceenth Amendment passed," declared the report from Montgomery
County, “but are grieved to know thar there is no justice for us under
it.” Tennessee’s government, the convention resolved, was “in violation
of the Civil Righes Bill, and the amended Constitution of the United
States” But even in the majority of southern states, where Republi-
cans remained in control, governments found it difficult to suppress
the violence. With local officials paralyzed, blacks increasingly looked
to “the strong arm of the general government.” The former slaves, a
black leader in Marietta, Georgia, rold the congressional commitree
investigating the Klan, “expect to get protection from the federal gov-
ernment at Washington. . . . You ask any one of my people out there,
even the most ignorant of them, and they will tell you so.”*

The widespread violence propelled the question of physical safety,
and the federal government’s responsibility to ensure it, to the fore-
front of discussions of rights and citizenship. Could constitution-
ally guaranteed rights be nullified by private acts of violence? Did
the amendments protect blacks only against violence directly sanc-
tioned by the state, such as an 1871 lynching conducted by members
of Kentucky’s militia, using weapons taken from the state armory?**
What were the limits of the authority granted to Congress to enforce
the provisions of the three Reconstruction amendments?

In 1870 and 1871, outrage Over what more than one southern
Republican called the Klan’s “reign of terror” resulted in laws that
tried to answer these questions by dramarically expanding the power
of the federal government to protect citizens against acts of violence

that deprived them of constitutionally guaranteed rights. Three
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Enforcement Acts sought to employ federal power to remedy the
breakdown of law and order. The first, a long, complex statute, became
the basis of federal efforts to protect the right to vote for the next quar-
ter century. It prescribed penalries for state officials who discriminated
against voters on the basis of race; for “any person” who used force
or intimidation to prevent an individual from voting; and for two or
more persons going about in disguise (as Klansmen often did) to pre-
vent the “free exercise” of any right “granted or secured” by the Con-
stitution. It authorized federal marshals to arrest offenders against
citizens’ constitutional rights, and gave jurisdiction in such cases to
the federal courts (where jurors had to take an ocath that they had
never supported the Confederacy). It also reenacted the Civil Rights
Act of 1866, which among other things had made “security of person
and property” a right of American citizenship, and extended that law’s
protections to all “persons,” not just citizens, a considerable expansion
of its reach. Senator John Pool of North Carolina, the law’s sponsor,
made clear that his purpose was to go beyond punishing actions by
che states. To enforce the Fourteenth and Fifteenth Amendments, he
declared, it was necessary to act against individuals as well as public
officials. “If we do not possess that right,” he added, “the danger to the
liberty of the citizen is great indeed in many parts of this Union.”

The second Enforcement Act, directed primarily at Democratic
practices in the North, focused on combating irregularities in voting
in large cities. The third, entitled an Act to Enforce the Fourteenth
Amendment but popularly known as the Ku Klux Klan Act of 1871,
made conspiracies to deprive citizens of the right to vorte, serve on
juries, or enjoy equal protection of the laws federal crimes, which
could be prosecuted in federal courts, and authorized the president
temporarily to suspend the writ of habeas corpus and use the armed
forces to suppress such conspiracies. It gave the narional government
jurisdiction over crimes that had previously been entirely within the
purview of state and local law enforcement.”

The Ku Klux Klan Act explicicly declared failure to provide pro-

tection against violence “a denial by such state of the equal protection
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of the laws,” thus inserting the concept of state neglect into national
legislation. Even if che Fourteenth Amendment was directed only
against actions by the states, John Coburn of Indiana declared, “a sys-
rematic failure to make arrests, to put on crial, to convict, or to punish
offenders against the rights of a great class of citizens” was itself a vio-
lation of the equal protection of the laws. If a state by inaction could
allow the rights of citizens to be “crampled upon without color of law,”
another congressman asked, “of what avail is the Constitution to its
citizens?” Lnaction, whether intentional or not, said Senator Frederick
T. Frelinghuysen of New Jersey, triggered “the constitutional right of
the general government to see to it that che fundamental rights of cit-
izens of the United States are protected.” **

Black and white members of Congress from the South offered a
sweeping defense of these Jaws, resting their outlook on “the broad
plane of right” as well as specific constitutional provisions. They
expressed impatience with what Hiram Revels of Mississippi, 2 free-
born minister and educator and the first African-American member
of the U.S. Senate, called “legal rechnicalities,” such as the distinc-
rion between public and private acts interfering with the exercise of
constitutional rights. “Tell me nothing of a constitution,” declared
Joseph H. Rainey, a black congressman from South Carolina whose
father, a successful barber, had purchased the family’s freedom in the
18408, “which fails to shelter beneath its rightful power the people of a
country.” By the people who needed protection, Rainey made clear, he
meant not only blacks but also white Republicans in the South. If the
Constitution, he added, was unable to “afford security to life, liberty,
and property,” it should be “set aside.”®

The Enforcement Acts brought the enhancement of federal power
spawned by the Civil War to the outer limits of the constitutional rev-
olution. The states had always had exclusive jurisdiction over murder
and assaulr. Could the federal government, James A. Garfield asked,
prosecute citizens for such crimes? “This,” he declared, “would virtu-
ally abolish the administration of justice” by the states. To which the

Civil War general Benjamin F. Butler, now representing Massachu-
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sects in the House, replied, “If the federal government cannot pass
Jaws to protect the rights, liberty, and lives of citizens of the United
States in the states, why were guarantees of those fundamental rights
put in the Constitution at all?”+¢

Democrats railed against these laws as unprecedented intrusions on
local and state authority, “the crowning act” of governmental “central-
ization.” Some Republicans, while deeming the laws auchorized by the
constitutional amendments, or by what Garfield called “the general
power vested in Congress to punish the violators of its laws,” drew
back from provisions allowing for the suspension of normal judicial
procedures. A few rejected the entire idea of federal enforcement.
In the debate over the Ku Klux Klan Act, Carl Schurz, representing
Missouri in the Senate, said that preserving intact the tradition of
local self-government was even more important than “the high duty to
protect the citizens of the republic in their rights.” Lyman Trumbull
complained that the Ku Klux Klan Act would “change the character
of the government.” The Fourteenth Amendment, he insisted, pro-
tected only the rights derived from national citizenship, not those that
emanarted from citizenship in a state (a distinction, as we will see in
the next chapter, shortly to be invoked by the Supreme Court in the
Slaughterhouse decision). Schurz and Trumbull were already drifring
away from the party. In 1872 they would join other Republicans dis-
affected from the Grant administration and weary of Reconstruction
in forming the Liberal Republican movement. Only three Republican
senators joined them in opposing the Ku Klux Klan Act. But other
members of Congress expressed reservations. Henry L. Dawes of
Massachusetts said he was reluctant to vote for the law, but the alter-
native was to “abandon the attempt to secure to the American citizen
these rights, given to him by the Constitution.”

Republicans understood that military force was sometimes cru-
cial to blacks’ ability to exercise their new rights without violent ret-
ribution. Although the army’s record concerning treatment of blacks
was hardly without flaws, from the carliest days of Reconstruction its

presence had enabled freedpeople to try to breathe meaning into the
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freedom they had acquired. The use of the army in civil affairs was
antitherical to democratic traditions. Nonetheless, in 1871 and 1872
President Grant used the powers granted to him by the Enforcement
Acts to crush the Ku Klux Klan. Federal marshals arrested Klansmen
in numerous parts of the South. In North Carolina, the army, which
had stood by for two years without acting, effectively suppressed the
organization. The president suspended the writ of habeas corpus in
nine South Carolina counties wracked by violence. Troops arrested
hundreds of Klansmen, and the group’s leaders fled the state. Some
sought refuge in Canada, following in the footsteps, ironically, of fugi-
tive slaves before the Civil War. A series of widely publicized trials
followed. Overall, between 1871 and 1873, federal prosecutors brought
nearly 2,500 criminal cases under the Enforcement Acts, mostly for
conspiracy to hinder voting or to deprive a person of equal protection
of the laws because of race. They did not charge defendants with mur-
der or assault, to avoid the question of whether the federal government
could punish violations of state law.*®

Using the federal judicial process to put down violence was not easy.
The Department of Justice, only established in 1870, was understaffed.
The trials overwhelmed the federal courts. Many defendants were
leading members of their communities, and local whites proved reluc-
tant to give evidence against them. Fewer than half the cases resulted
in convictions, but these, coupled with the force of massive federal
action, broke the Klan's back. At the same time, as Democrats joined
with Liberal Republicans in nominating the venerable antislavery
editor Horace Greeley for president, national and local Democratic
Jeaders moved to tamp down southern violence, which, they feared,
alicnated northern voters. August Belmont, the prominent Demo-
cratic financier, warned that the party would never return to national
power unless it convinced the public that “we intend to accepe. .. the
Constitution as it stands” In 1872, in an abrupt repudiation of Demo-
crats’ previous doctrines, the national platform announced the party’s
opposition to the “reopening of the questions settled by the thir-

teenth, fourteenth and fifteenth amendments.” That year’s election in
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the South was the most peaceful of the entire Reconstruction period.
Nationally, Greeley’s campaign proved a disaster; Grant was reelected

by one of the largest margins in the nineteenth century.*

S

WITH THE RATIFICATION of the Fifteenth Amendment,
Georges Clemenceau reported to his French readers, “the emanci-
pating revolution is now ended.” Yet even in the celebratory speeches
and editorials, ominous signs appeared. When Congress approved
the amendment, Greeley’s New York Tribune had hailed it for mak-
ing “our practice conform to our principles,” but added that it would
“take the everlasting Negro question forever out of national politics.”
Greeley’s quixotic campaign for president failed, but it revealed that
at least some prominent Republicans now responded sympatherically
to white southerners’ complaints that Reconstruction had unwisely
excluded the “natural leaders” of society from political power, leading
to corruption and misgovernment. One lesson from the suppression
of the Klan, a white teacher in a southern black school noted in 1872,
was that only “the strong arm of power . . . maintains [blacks] in these
blood-bought privileges.” Yer many Republicans were convinced that
federal intervention must come to an end. “The great struggle berween
freedom and slavery in this country,” James A. Garfield declared, was
over, with freedom triumphant. “The Fifteenth Amendment,” he
added, “confers upon the African race the care of its own destiny. It
places their fortunes in their own hands.” In Garfield’s comment—
echoed by many Republican leaders—lay a premonition of the later
northern retreat from Reconstruction’®

Soon after the ratification of the Fifreenth Amendment, Senator
Justin Morrill of Vermont expressed the hope that the Reconstruction
amendments “yet in the gristle, may harden into the very bones of the
Constitution.”s* Morrill’s metaphor may have been inelegant, but it
reflected the hope of many Americans that the principles of the sec-

ond founding would over time win such widespread acceprance as to
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become fundamental to Americans’ understanding of their legal and
constitutional order. But beginning in the early 1870s, a new protag-
onist entered the debates over the meaning of the three amendments.
In a series of decisions over the course of the ensuing decades, the
Supreme Court would grapple with the question of how far the con-
stitutional system and the rights of citizens had been transformed. Its
answers would spell disaster for black Americans and for the Recon-

struction dream of a democratic society of equals.
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JUSTICE AND
JURISPRUDENCE

N 1885, a group of African-Americans in Baltimore banded

together to challenge a Maryland stature that limited the practice

of law to whites. More broadly, the group hoped to secure all of
blacks’ “rights as citizens.” Among its members were clergymen, busi-
nessmen, and lawyers, many of the lacter graduates of Howard Univer-
sity Law School, which had been founded in 1869. The first dean, John
Mercer Langston, a pre—Civil War abolirionist who in 1854 became
the first African-American admitted to the Ohio bar, emphasized
the duty of black lawyers to use the courts in the battle for equality.
The new organization called itself the Brotherhood of Liberty.’

Home to the nation’s largest population of free blacks before the
war, Baltimore had long been a focal point of the campaign for black
citizenship. The presence of Frederick Douglass (the nation’s most
prominent black leader in the struggle against slavery and racial
inequality and a son of Maryland) at the Brotherhood’s first public
meeting illustrated this link with past struggles. The group’s first pres-
ident was the Rev. Harvey Johnson; he was soon succeeded by Everett
J. Waring, a graduate of Howard Law School and, after the Brother-
hood persuaded the legislature to repeal the ban on black lawyers, the

125
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first African-American admitred to practice law in Maryland. In 1890,
Waring became the first black attorney to argue a case before the U.S.
Supreme Court since John Rock of Massachusetts in 1865s. The Broth-
erhood enjoyed other successes. There was not a single black teacher in
the Baltimore school system when the organization was founded, but
thanks to its efforts the city soon opened a school for black children
staffed by black instructors.*

The 1880s was a transitional decade in the abandonment of Recon-
struction. The “bargain of 1877” between leaders of the two major
parties, which resolved the dispured election of 1876, had elevated
Republican Rutherford B. Hayes to the presidency while acknowledg-
ing Democratic control of all the southern states. Yet the full impo-
sition of the new system of white supremacy known as Jim Crow
did not take place until the 1890s. In the 1880s, blacks, although in
diminished numbers, continued to vote and hold office, and black liti-
gants won a surprising number of victories. The Brotherhood brought
numerous cases in state and federal courts, some of them successful,
challenging various forms of racial discrimination. Its strategy of rely-
ing on litigation was soon adopted by organizations elsewhere, includ-
ing the National Afro-American League, the Afro-American Council,
and the Citizens' Committee—the last of which fought the case of
Plessy v. Ferguson all the way to the Supreme Court. These groups,
while short-lived, laid the groundwork for the legal campaigns of the
National Association for the Advancement of Colored People in the
twentieth century. In 1906, Harvey Johnson, the Brotherhood’s first
president, would deliver the invocation at the meeting of the Niagara
Movement, the NAACP’s immediate forerunner, at Harper’s Ferry.

In one respect, however, the Brotherhood was unique. In 1889 it
published Justice and Jurisprudence (with no author listed but prob-
ably written by Everett Waring), the first sustained critique by black
Americans of Supreme Court rulings related to the Reconstruction
amendments. Its message was clear—the promise of equal citizenship
had been “imperilled by judicial interpretation.” The author proposed

an alternative reading of the amended Constitution based on a broad
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conception of federal enforcement power and a rejection of the sharp
distinction, inherited from before the Civil War, between civil, polic-
ical, and social rights, a distinction the courts had anxiously adopred.
A new jurisprudence was required, it insisted, “in keeping witch the
sociological and industrial progress” reflected in the destruction of
slavery and the Reconstruction amendments.*

With the conclusion of the second founding came the battle over
its meaning. Congress enacted laws to enforce the new amendments,
and state and federal courts interpreted them. By the turn of the cen-
tury, according to one judge, the Fourteenth Amendment was being
“appealed to . . . almost daily” for all sorts of rights claims. Ultimacely,
it fell to the Supreme Court to construe the constitutional amend-
ments. To be sure, between 1873 and the end of the century, while the
Supreme Court decided over one hundred fifty cases arising from the
Reconstruction amendments, only twenty or so had to do with their
application to black Americans, far fewer than those involving corpo-
rations challenging regulation by the stares. Nonetheless, over time,
the Courrt played a crucial role in the long retreat from the ideals of
Reconstruction. The process was gradual and the outcome never total,
and each decision involved its own laws, facts, and legal precedents.
Recent scholars have attributed the retreat not simply to judicial rac-
ism but also to the persistence of federalism—fear among the justices
that too great an expansion of nationally enforceable rights would
undermine the legitimate powers of the states. For African-Americans,
however, the practical consequences were the same. The broad concep-
tion of constitutional rights with which blacks attempted to imbue
the abolition of slavery proved tragically insecure

A series of interconnected questions arising from the second found-
ing cried out for resolution. How substantially had che amendments
altered the federal system? Did the Thirteenth Amendment pro-
hibit only chattel bondage or extend to the “badges and incidents”
of slavery, and what exactly were these? What did key provisions of
the Fourteenth, including the “privileges or immunities” of citizens

and the “equal protection of the laws” mean, and did this language



12§ * THE SECOND FOUNDING

apply only to blacks or to all Americans? Did that amendment protect
African-Americans against violation of their rights by private indi-
viduals and businesses or only by state laws and the actions of public
officials? Did it encompass what blacks called “public rights,” such as
equal treatment by transportation companies and public accommo-
dations? What impact, if any, did the promise of equaliry have on the
status of women? Did the Fifteenth Amendment’s prohibition of dis-
enfranchisement “on account of race” prohibit laws, race-neutral on
their face but clearly intended to limit African-Americans’ right to
vote? Did that amendment authorize Congress to criminalize private
actions thart interfered with the ability to cast a ballot? On all of these
issues, the Supreme Court engaged in whar the New York Times called
“a long process of definition,” not completed until the turn of the cen-
tury.’ Even though alternative understandings were readily available,
in almost every instance, the Court chose to restrict the scope of the
second founding.

The Thirteenth Amendment almost immediately fell into disuse.
Chief Justice Salmon P. Chase invoked it in 1867 in a circuit case to
overturn a Maryland law allowing courts to apprentice black chil-
dren to white employers without the consent of their parents” This,
he declared, constituted an unconstitutional form of involuntary ser-
vitude. Bur very little jurisprudence followed. The Court consistently
rejected claims that various forms of racial inequality amounted to
“badges and incidents of slavery” against which Congress could legis-
late under the abolition amendment.

In interpreting the Fourteenth Amendment, the Court reduced
the “privileges or immunities” guaranteed to citizens to virtual insig-
nificance, and drew a sharp line between civil and “social” rights,
overturning efforts to ban racial discrimination by private busi-
nesses as violations of the guarantee of equal protection of the laws.
The Court elevated the “state action” doctrine into a shibboleth and
severely restricted federal protection of rights unless states passed
overtly discriminatory laws. It eventually concluded that segregation

legally enforced by a state did not violate the equal rights of black
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Americans. The justices insisted that the amendment had not signifi-
cantly altered the balance of power between states and the nation,
and proved unreceptive to claims that a state’s inaction in the face
of violence or other expressions of racial inequality provided justifi-
cation for federal inrervention. Federalism, however, had its limits.
Increasingly, the Court construed the Fourteenth Amendment as a
vehicle for protecting corporate rights rather than those of the for-
mer slaves, striking down state regulations of working conditions and
railroad rates on the grounds chat they violated “freedom of contract”
protected under the Due Process Clause. The Court employed “a
state-centered approach in citizenship matters and a nation-centered
approach in affairs of business.”®

At first, the Supreme Court adopted a more robust view of the Fif-
teenth Amendment, which it viewed as creating a new constitution-
ally guaranteed right—black male suffrage—and left the door open to
federal enforcement. But by the turn of the century this too fell by the
wayside. So long as disenfranchisement laws did not explicitly men-
tion race, the justices refused to intervene even as the vast majority of
the South’s African-American men lost the right to vote.

Twenty-four men served on the Supreme Court between 1870
and 1900. A few, including Samuel Miller, Stephen J. Field, Joseph P.
Bradley, and John Marshall Harlan, were talented jurists whose writ-
ten opinions made significant contributions to the evolution of legal
doctrine. Most, it is fair to say, were mediocrities who left little impact
on the law. Most hailed from privileged backgrounds and had made
livings representing railroads and other corporations before joining
the Court. A majority of the justices were Republicans, reflecting the
party’s hold on the presidency for most of these years. None, how-
ever, had served in Congress when it debated and approved the con-
stitutional amendments, and few had significant contact with black
Americans. After the death of Chase in 1873, moreover, very few had
an organic connection to the prewar antislavery movement and the
rights-based constitutionalism it had developed. Other than Harlan,

none made protecting the rights of blacks a major priority compared
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with preserving traditional federalism and defending the rights of
property. By the 1890s, the Court’s members included Edward D.
White, a former Confederate soldier with a deep abhorrence of
Reconstruction who as a young man had participated in efforts by a
white paramilitary organization to overthrow Louisiana’s biracial gov-
ernment. White would become chief justice in 1910

The anonymous author of Justice and Jurisprudence nored that
judges, consciously or not, were likely to be “swayed by the general
current of the feelings and actions” around them. And the Supreme
Court was undoubtedly influenced by the breakdown of the Repub-
lican consensus in support of Reconstruction in the 1870s and the
retreat that accelerated in the following decades. The justices shared
the belief, articulated by Democrats and Liberal Republicans (the lat-
ter the self-styled representatives of the “best men,” North and South),
that the expansion of federal power had gone too far and that blacks
must learn to stand on their own feet without national intervention
on their behalf. These views inevitably affected interpretation of
the Reconstruction amendments. As time went on, outright racism
became more and more prevalent in national culture and increasingly
evident in Supreme Court decisions.”

“The judgments of the Court,” the New York Tribune remarked
in 1880, “fix unmistakably the national doctrine and policy.” Yer the
Reconstruction amendments, as Senator John Sherman declared,
were “the pride and boast of the Republican party,” and many deci-
sions evoked sharp disagreement not only from black spokesmen but
also from Republican leaders and newspapers. As early as 1875, Oliver
P. Morton charged in the Senate that the amendments were being
“destroyed by construction.” Thirteen years later, in his memoir Twenty
Years of Congress, James G. Blaine, the party’s 1884 presidential candi-
date, complained that thanks to Supreme Court decisions, the fed-
eral government had been deprived of the power to protect southern
blacks against “outrages” committed by individuals and mobs. Those
who voted to approve the Fourteenth Amendment, Blaine insisted,

had “sincerely believed” that it gave Congress a “far greater scope” of
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action than “judicial inquiry and decision have left to it.” The Court’s
narrow reading of the constitutional amendments was a choice, not
something predetermined by public opinion or historical context. The
justices did not simply reflect popular sentiment—they helped to cre-
ate it. And most of them deliberated with little or no reflection on the
actual consequences of their rulings for black Americans. Overall, the
late nineteenth-century decisions constitute a sad chapter in the his-

tory of race, citizenship, and democracy in the United States.”

S

IN THE EARLY 18708, even as Congress pressed forward with
Reconstruction legislation, cases involving the second founding began
to appear on the docket of the Supreme Court. The first involved
the scope of federal authority under the Civil Rights Act of 1866.
Blyew v. United States, decided in 1872, arose from the gruesome ax
murder of four members of a black family in Kentucky by two white
men. Benjamin H. Bristow, the United States attorney in the state,
removed the case from starte to federal court because Kentucky still
did not allow blacks to testify in cases involving whites. The murder-
ers were convicted and sentenced to be executed. By a six—two vote,
with Chief Justice Chase not participating, the Supreme Court over-
turned the convictions.

The Blyew decision anticipated many others in which the Court
elevated a traditional view of federalism above protection of African-
Americans. The majority opinion, written by Justice William Strong,
an expert on patent and business law appointed by President Grane in
1870, acknowledged that the Civil Rights Act had been “intended to
remedy” gross inequalities berween the races in the southern states. It
was clear that the two convicted men had committed a brutal mur-
der motivated by racial animus. Yet Strong seemed most concerned
with counteracting what he considered a dangerous expansion of fed-
eral power during Reconstruction. The Civil Rights Act allowed the

removal to federal court of cases “affecting” persons denied equality in
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state courts. Strong declared that only parties to the case—the defen-
dants and the government—were “affected,” not potential black wit-
nesses and not the murder victims and their families. “It will not be
thought,” Strong wrote, “that Congress intended to give to the [fed-
eral] courts jurisdiction over all causes both civil and criminal.”

Justice Joseph P. Bradley, a former railroad attorney and another of
Grant’s appointees, issued a stinging dissent, joined by Noah Swayne,
whom Lincoln had placed on the Court. The majority, Bradley
declared, had adopted “a view of the law too narrow, too technical
and too forgetful of the liberal objects it had in view.” All blacks were
“affected” by the race’s inability to testify, and therefore removal to
federal court was entirely proper. The decision, he warned, gave “unre-
stricted license and impunity to vindictive outlaws and felons. .. to
slay them at will.” But the real thrust of Bradley’s dissent was a remark-
ably broad interpretation of the Thirteenth Amendment, under which
the Civil Rights Act had been passed. Slavery, Bradley observed,
“extended irs influence in every direction, depressing and disenfran-
chising the slave and his race in every possible way.” Abolition meant
not merely “striking off the fetters” but destroying “the incidents and
consequences of slavery” and guaranteeing the freedpeople “the full
enjoyment of civil liberty and equality.” To refuse to allow “a whole
class of the community” to give evidence in court, he added, “is to
brand them with the badge of slavery.” The Court would never adopt
Bradley’s expansive vision of the Thirteenth Amendment, and a litcle
over a decade later he himself would retreat from it in his majority
opinion in the Civil Rights Cases.”

A more consequential ruling, “one of the most significant decisions
that has ever emanated from that tribunal” according to one newspa-
per, came in 1873. It arose from a law enacted by the Reconstruction
government of Louisiana creating a single slaughrerhouse, down-
stream from New Orleans, to replace numerous ones operating in the
city. The law required existing butchers, all of them white, to bring
their cattle and hogs to the new site to be slaughtered. The facility was

also open to blacks, who now could enter this occupation by paying
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the slaughterhouse’s fee rather than having to start their own business.
Slaughterhouse refuse, often dumped in the Mississippi River, posed a
significant threat to public health, and the law was typical of numerous
regulations to prevent the spread of disease enacted by states and local-
ities after the Civil War. The butchers, however, sued on the grounds
that by establishing a monopoly the state had violated their right to
pursue a lawful occupation, a principle of free labor guaranteed, they
claimed, by the Fourteenth Amendment as one of the “privileges or
immunities” of American citizens. They also claimed that the legisla-
ture had been bribed to secure the bill’s passage.

Ironies abounded in the Slzughterhouse Cases, which brought
together a number of suits against the new law. The aggrieved par-
ties who advanced an expansive understanding of the Fourteenth
Amendment were whites, not former slaves. Their lead attorney, John
A. Campbell, a former member of the Supreme Court who had voted
with the majority in Dred Scott and subsequently served as the Con-
federacy’s secretary of war, hoped to use the case to undermine the
legitimacy of Louisiana’s biracial legislature. To do so, he advanced a
nationalistic interpretation of the amendment based on the suprem-
acy of the federal government over the states.”

By a five—four vote, the Court upheld the Louisiana law’s consti-
tutionality, Written by Samuel J. Miller, one of Lincoln’s appointees,
the decision affirmed that under its traditional police power the leg-
islature could regulate slaughtering. The case could have ended there.
But Miller was inspired to offer a brief history lesson in order to “give
construction” to the Thirteenth and Fourteenth Amendments, a
“ereat duty” that the Court now “for the first time” assumed. Slavery,
Miller related, had “undoubtedly” been the cause of the war; blacks
had “proved themselves men” by fighting in the Union army; the Black
Codes and denial of political rights had relegated them to a subor-
dinate status; and the “one pervading purpose” of the constitutional
amendments was “the freedom of the slave race” and the protection of
their rights.

Yet in defining these rights, Miller narrowed the meaning of the
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Fourteenth Amendment’s Privileges or Immunities Clause so drasti-
cally as to make it all but meaningless. The second founding, Miller
insisted, had not “radically” changed the federal system. It did not
intend “to ferter and degrade the state governments by subjecting
them to the control of Congress,” or to make the Supreme Court a
“perpetual censor” of state laws. The Fourteenth Amendment, he con-
tinued, protected only those rights that derived from national, not
state, citizenship. These included the rights to use the nation’s “naviga-
ble waters” and seaports, be protected on the high seas and when trav-
eling abroad, and “peaceably assemble” to seek redress of grievances
from the federal government. Everything else remained within the
purview of the states.™*

Miller insisted that the “history” that produced the Fourteenth
Amendment was “fresh in the memory of us all.” Yet his account cer-
tainly departed from what most congressmen in 1866 thought they
were accomplishing. They believed they were establishing broad fed-
eral oversight over the states, and thar the amendment’s language
applied to all Americans. The Fourteenth Amendment had declared
all persons born in the United States citizens of both the nation and
of the state in which they resided. These two types of citizenship were
supposed to reinforce one another but Miller saw them as distinc,
indeed almost mutually exclusive. Most Republicans believed that
“privileges or immunities” involved far more significant rights than
Miller mentioned. For John A. Bingham, as noted in Chapter Two,
they comprised those enumerated in the Bill of Rights (which Miller
failed to mention); for many others they included the rights associ-
ated with free labor, such as those protected by the Civil Rights Act
of 1866. The Slaughterhouse decision evoked considerable criticism
among Republicans in and outside Congress. Senator Timothy Howe
of Wisconsin likened it to Dred Secott. Bristow worried that the first
section of the Fourteenth Amendment, the “crowning glory” of the
Constitution, was being “frittered away by judicial construction,”*s

Supporting the butchers’ claims, the four dissenters in Slaughter-
house upheld a nationalistic understanding of citizenship and a broad
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definition of citizens’ rights. The main dissenting opinion was writ-
ten by Stephen J. Field, a Unionist Democrat from California whom
Lincoln had appointed to the court. Field had not been involved in
the antislavery movement and was not a supporter of Reconstruction.
The rights of property were of far greater concern to him than those
of the former slaves. He was alarmed by the growing antimonopoly,
labor, and Granger movements in the North and West, which called
on states to regulate railroad rates, establish eight hours as a legal day’s
work, and otherwise meddle in the economy. He hoped to see the
Fourteenth Amendmenc interpreted as protecting corporations from
such interference. In 1873, Field was in the minority, but as the focus
of national politics shifted from the issues of slavery and the Civil War
to the role of powerful corporations and the relations of capital and
labor, his outlook would triumph in the “liberty of contract” jurispru-
dence of the late nineteenth century.*®

In his Slaughterhouse dissent, Field offered a powerful rebuke to
Miller’s cramped reading of the Fourteenth Amendment. The fun-
damental rights of citizenship, he insisted, now derived from the
nation, not the states. If the majority’s interpretation were correct,
the amendment had been “a vain and idle enactment, which accom-
plished nothing, and most unnecessarily excited Congress and the
people on its passage.” In another dissent, Bradley insisted that
thanks to the second founding, national citizenship was now pri-
mary, state citizenship secondary, and the prewar federal «yctem fun-
damentally changed. Both justices pointed out that the amendment’s
language about privileges or immunities encompassed “all citizens,”
not just blacks. Swayne, also dissenting, condemned the majority
ruling as “much too narrow” and at odds with the purposes of those
who framed the amendment. Before the war, the Constitution had
offered “ample protection...against oppression” by the national
government but very little against “oppression by the states.” The
postwar amendments marked a “new departure ... in the constitu-
tional history of the country,” which the majority went far toward

reversing. The fourth dissenter was Chief Justice Chase, perhaps the
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main architect of the antislavery constitutionalism that had helped
produce the Fourteenth Amendment in the first place. Seriously
ill, Chase did not write an opinion; he died less than a month after
the ruling.”

A founder of the Republican party in lowa, Miller seems to have
thought that in upholding a law enacted by Louisiana’s Reconstruc-
tion legislature he was contributing to the goal of protecting the civil
and political rights of the freedpeople. With biracial governments in
place, blacks could rely on the states to protect these rights. Indeed,
some southern newspapers condemned the decision precisely because
it seemed to strengthen the hand of the Reconstruction governments.
Had Reconstruction succeeded, in the sense of permanently establish-
ing a political system in the South that represented the interests and
respected the rights of both blacks and whites, the decision’s limits on
federal oversight of the states would not have mattered much. Yer as
events actually unfolded, Slaughterhouse unquestionably had a dele-
terious impact. The decision eviscerated the Privileges or Immunities
Clause so effectively that it “ceased to have constitutional meaning.”
Many decades would pass before it again appeared in a Supreme Court
decision. Gone was Bingham’s belief that this clause required the
states to respect the liberties enumerated in the Bill of Rights. Thus
blacks and, indeed, other Americans were deprived of a potential con-
stitutional avenue for asserting claims for expanded rights. The deci-
sion, however, according to a New Orleans newspaper, did lead to a
dramatic increase in demand for “Slaughter-House Company stock.™

On the day after deciding Slaughterbouse, the Supreme Court
beat back another effort to infuse the Fourteenth Amendment with
broad meaning, This time the issue was whether the amendment
prohibited states from discriminating on the basis of sex. Recon-
struction had a mixed legacy for American women. Black and white
women lacked the vote but took an active part in the era’s politics.
Reconstruction’s egalitarian logic and broad definition of citizen-
ship inspired many to claim new rights for themselves. To be sure, by

introducing the word “male” into the Constitution, the Fourteenth
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Amendment implicitly confirmed women’s subordinate political
status. Yet the first section makes no mention of gender, and women
activists quickly claimed that its guarantees of the privileges or
immunities of citizens and equal protection of the laws invalidated
the numerous state laws denying women basic rights, including the
right to vore.”

During Reconstruction, the age-old “woman question” for
the first time took on a constitutional dimension. The issue came to
the Supreme Court in Bradwell v. Illinois. Myra Bradwell, a leading
advocate of women’s rights, in 1868 founded the Chicago Legal News,
a weekly publication that gained a wide readership among the state’s
lawyers. But when she sought to become an attorney herself, Bradwell
was barred by a ruling of the Illinois Supreme Court that limited the
practice of law to men. Having just decided that the right to pursue a
livelihood did not come along with national citizenship, the Supreme
Court had no difficulcy rejecting Bradwell’s appeal. The vote was eighe
to one—of the Slaughterhouse dissenters, only the ailing Chase, a sup-
porter of woman suffrage (although he felt the era’s feminists wanted
it “a little too fast”) dissented, although again he was unable to write
an opinion.*

As in Slanghterbouse, the task of producing the brief majority opin-
ion in Bradwell v. Illinois fell to Justice Miller. Bradley, whose dissent
in Slanghterhouse had insisted that states could not interfere with the
right to earn a living, issued his own concurring opinion. Why did
butchers have a valid Fourteenth Amendment free labor claim but
not Myra Bradwell? “Nature” and “divine ordinance,” Bradley wrote,
provided the answer: “The domestic sphere [is] that which properly
belongs to the domain and functions of womanhood.” On and on
Bradley went, with a discussion that invoked the common law prin-
ciple that a woman had “no legal existence” apart from her husband
and insisted that “the Creator” had decreed that the “paramount des-
tiny and mission of woman are to fulfill the noble and benign offices
of wife and mother.” The end of slavery had not altered these natu-

ral distinctions berween the sexes. Thus discrimination between men
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and women was not a violation of equal protection of the laws (nor,
~ despite the dire exploitation of slave women, could it be considered a
badge of slavery).”

A number of newspaper accounts of the case echoed Bradley’s
patronizing outlook. The Cleveland Plain Dealer described Bradwell
as “a lictle curly-headed woman, dark-eyed and good looking.” It had
not commented on the physical appearance of the New Orleans butch-
ers. The decision, however, did not reflect the entirety of male views in
the aftermath of the Civil War. The southern Reconstruction govern-
ments took steps to expand women’s legal rights. South Carolina legal-
ized divorce, which had been entirely banned in the state before the
Civil War. Mississippi expanded women’s property rights and allowed
them to vote in local referendums on whether licenses to sell liquor
should be issued. Several states throughout the country enacted laws
giving married women legal title to the wages they earned. Even as
the Supreme Court deliberated, Illinois icself enacted a law allowing
women to practice law. Bradwell did not apply again but in 1890, on
its own initiative, the state’s Supreme Court ordered her admitted to
the bar.*

The issue of woman suffrage played a prominent role in Recon-
struction politics. Women now enjoyed the right to vote in Wyoming
and Utah territories and pressed their claims elsewhere. Hundreds of
women activists, who insisted that the citizenship clause of the Four-
teenth Amendment extended the vote to all men and women, tried to
cast ballots in the presidential election of 1872. Susan B. Anthony was
allowed to do so in Rochester, New York, but was then arrested and
fined (although the Grant administration decided not to take action
when she refused to pay). In Missouri, Virginia Minor sued the local
registrar when denied the right to vote. The Supreme Court decided
her case, Minor v. Happersett, in 1875. Morrison J. Waite, who had suc-
ceeded Chase as chief justice, wrote the unanimous opinion. Women
were citizens, he acknowledged, but citizenship in the United States
had never carried with it the suffrage. Despite the amendments, the

states retained the power to regulate voring, except that they could
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no longer deny it to black men. “Certainly,” Waite concluded, “if the
courts can consider any question settled, this is one.”*

The New Orleans butchers had little in common with Myra
Bradwell and Virginia Minor. But these cases all reflected how the
second founding led inexorably to claims of new constitutional rights,
invoking (and stretching) the language of the postwar amendments.
The Supreme Court did not accept their arguments. But the cases
offered a harbinger of far broader uses of the Fourteenth Amendment
chat in our own time would win judicial support. On the other hand,
they also illustrated how the Court’s retreat from an expansive under-
standing of that amendment with regard to blacks went hand in hand
with narrowing its application to other aggrieved groups. They were
“authoritative” rulings, wrote the New York Evening Post, that made
clear that the Court would not interfere in matters it felt lay wichin

the jurisdiction of the states.**

oo

THE FULL IMPORT for black Americans of these early decisions
remained uncertain in the mid-1870s. This became evident as Con-
gress debated Charles Sumner’s Supplementary Civil Righes Bill, so
named because it supplemented the economic and legal rights guar-
anteed in the Civil Rights Act of 1866 with a new set of entitlements.
The bill proposed to guarantee equal access toa wide range of venues,
from transportation and inns to “theaters, and other places of amuse-
ment,” jury service, churches, and public schools, and to give federal
courts exclusive enforcement power. These rights applied to “all per-
sons,” not just citizens.

The measure had serious flaws. Enforcement mechanisms were
cumbersome: federal marshals could arrest violators, but the aggrieved
party was essentially responsible for bringing a civil lawsuit. The
church provision seemed to violate the First Amendment, and many
southern Republicans who otherwise supported the bill warned that

unless the reference to schools were removed, passage would result
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in the “immediate destruction” of their region’s almost entirely seg-
regated fledgling public education systems since white parents would
withdraw their children rather than have them attend school with
blacks. (The church and school provisions would be eliminated before
final passage.) Nonetheless, the party’s national platforms of 1872
and 1876 included support for equality in “civil, political and pub-
lic rights.” In his second inaugural address, in March 1873, President
Grant called for passage of Sumner’s bill. The idea of equal treatment
in the public sphere regardless of race was certainly a forward-looking
principle, and the bill challenged traditional federalism as fully as any
other Reconstruction measure.*

As Sumner’s proposal demonstrated, the definition of rights was
in flux. The notion of an entitlement to pleasurable enjoyment repre-
sented a dramatic expansion of the meaning of civil rights. While the
obligation of transportation companies and inns to accept customers
had long existed in common law, there was no common law right to
attend a theater, long considered a place of immorality. Blacks sought
to replace the distinction between political, civil, and social rights
with one berween “public” and “private” rights—the former including
not only the right to vote and equality before the law but also equal
treatment in public space, the latter (for example, whom one invited
to one’s home) beyond the realm of legislation. They insisted that
Sumner’s proposal was fully authorized by the rewritten Constitution.
Letters and petitions of support flooded into Sumner’s office. One
arrived in 1872 signed by every black member of Mississippi’s biracial
legislacure. Sumner presented to the Senate the resolutions of black
conventions and accounts of indignities suffered by those barred from
theaters, hotels, and railroad cars not only in the South but also in his
own state of Massachusetts. Unril the bill became law, declared Fred-
erick Douglass, African-Americans would not enjoy “full freedom.”
Better-off blacks—“refined ladies and gentlemen” humiliated by being
denied first-class service and access to the “ladies’ car” on trains—were
most outspoken. (Despite the name, well-dressed men accompanying

woman passengers could travel in the ladies’ car, raising the specter of
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black men sitting in proximity to white women.) On many trains the
only alternative was the “smoking car,” where rowdy passengers con-
gregated and which respectable women of both races tried to avoid.
But as the widespread demonstrations against exclusion from urban
streetcars demonstrated, the demand for equal treatment in public
space also resonated among those who could not afford to patronize a
hotel, theater, or first-class railroad car.*

The idea of public rights proved highly controversial. It was virtu-
ally withour precedent in American law—Massachusetts had passed
the nation’s first public accommodations act in 1865. The Republican
party was far more united regarding equalicy in civil and political
rights than “public” ones. Fearing being accused of promoting “social
equality,” with its barely hidden implication of interracial sexual inti-
macy, early white Reconstruction governors Henry C. Warmoth of
Louisiana and James L. Alcorn of Mississippi vetoed such bills. But in
the early 1870s, as black political assertiveness increased, several south-
ern states enacted such measures. They proved difficult to enforce.
When P. B. S. Pinchback, Louisiana’s lieutenant governor, sued a
southern railroad after he and his family were denied accommoda-
tions in a sleeping car, the company’s owner responded that he would
be delighted to provide a separate sleeping car for blacks but connect-
ing lines, including those in the North, would not carry it. This was
one reason a national law was needed.””

Introduced in 1870, the Civil Rights Bill languished in commit-
tee, occasionally passing one house of Congress but not the other,
until its enactment early in 1875. Its passage occurred a few months
after Sumner’s death and shortly after Democrats won control of the
House of Representatives for the first time since before the Civil War,
meaning that it would be impossible to win approval after the lame
duck session of the Republican-controlled Congress expired. In the
sometimes bitter congressional dcbates, the recent constitutional
amendments took center stage. Opponents, not all of them Demo-
crats, condemned the bill as an unwarranted exercise of federal power

based on “a forced construction of the Constitution.” Critics denied
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that the rights to serve on a jury, attend an integrated school, and be
accorded equal treatment by private businesses were protected by the
recent amendments, and warned of the dangerous consequences of
racial mixing in hotels, restaurants, and places of amusement.*®

'The enfranchisement of black voters and the presence of African-
Americans in Congress strongly affected the debate. Thomas J.
Robertson, a white Republican from South Carolina, told the Senate
that as someone indebted to “colored men” for his seat, he could hardly
“allow them to be deprived of any right which any other American cie
izen on this continent enjoys.” All seven of the blacks serving in the
Forty-third Congress spoke on the bill, demanding national protection
in the enjoyment of “equal public rights.” Several related the indignities
to which they were subjected traveling to the nation’s capital. Joseph
Rainey had been evicted from a streetcar, and Robert B. Elliott, Richard
H. Cain, and James T. Rapier denied service in restaurants and inns.*

The Slaughterhouse decision added a new dimension to the debate.
Several Democrats read from the majority opinion, citing its extremely
restricted definition of the privileges and immunities of citizens, to
argue that the rights Sumner was trying to protect remained under
the authority of the states. Some Republicans explicitly rejected the
Court’s narrow reading of the Fourteenth Amendment. “It is one of
the privileges of a citizen of the United States,” said Senator Frederick
T. Frelinghuysen of New Jersey, “not to be discriminated against on
account of race or color.” John Sherman declared he could not “dis-
tinguish” among “privileges, immunities, and rights.” If the right to
“travel, attend school, and go to a public inn” were not protected by the
Constitution, he asked, “then what in the name of human rights are
the privileges of citizens?” Given the Court’s evisceration of the Privi-
leges or Immunities Clause, some supporters shifted to the Fourteenth
Amendment’s guarantee of “equal protection.” Supporters of the bill
also rejected the idea that the amendment only prohibited overt state
action. Ifa state allowed “inequality in rights” to be “meted out” by pri-
vate citizens or corporations without punishment, argued Congress-

man William Lawrence of Ohio, who had voted for the Fourteenth
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Amendment in 1866, chat in itself was a violation. “What the state
permits, . ..” he insisted, “it does in effect itself.” Sumner preferred to
invoke the Declaration of Independence and the Sermon on the Mount
as justifications for the bill, as well as the general principle that the Con-
stitution should be “interpreted uniformly for human rights.” But he
also insisted that the business enterprises that fell within the bill’s pur-
view were licensed by states or localities and thus fell within a reason-
able definition of “state action” under the Fourteenth Amendment.
Inalongspeech in January 1874, Robert B. Elliott of South Carolina
directly confronted Democrats who “sought to shield themselves
behind the Supreme Court.” “There is not a line or word” in Slaugh-
terhouse, he affirmed, that “casts a shade of a doubt” on the power of
Congress to “legislate against a plain discrimination made by state laws
or state customs against that very race for whose complete freedom and
protection these great amendments” were adopted. Elliott’s speech was
widely praised. “Certainly the most extraordinary effort ever made by
a Negro in this country,” declared the Louisville Courier Journal
Shorn of its provisions regarding schools, churches, and cemeter-
ies, the Civil Rights Act finally passed Congress on February 27, 1875,
less than a week before adjournment. Not a single Democrat voted
in favor. Of the senarors who supported passage, twenty had served
in Congress in 1866 and had voted for the Fourteenth Amendment,
which they clearly felt authorized the new law.* It would take eight
years for the Supreme Court to adjudicate the constitutional issues
raised by the Civil Rights Act. Before then, its attention rurned to
whether the Reconstruction amendments allowed the federal govern-
ment to protect blacks against acts of violence. This was lirerally a mat-

ter of life and death in the Reconstrucrion South.

doo

IN THE MID-1870S, paramilitary anti-Reconstruction violence
again reared its head. Unlike the Klan’s depredations in the late

1860s and early 1870s, the activities of Democratic “rifle clubs” were
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conducted by bands of undisguised men, a sign that perpetrators
believed the northern public would no longer support armed incer-
vention in the South. Widespread violence helped Democrats regain
control of Alabama in the election of 1874 and M ississippi the follow-
ingyear. “l am all out of patience,” wrote Benjamin H. Bristow in 187s,
“with the idea that this government, after having manumitted four
millions of slaves cannot by law protect them from murder and out-
rage.” But with the economic depression that began in 1873 seriously
undermining Republican supporr in the North, the Grant admin-
istration seemed paralyzed. The 1875 election in Mississippi demon-
strated that the state government could not protect black voters, and
that the federal government was unwilling to do so.

The Civil Rights Act of 1866 included “sccurity of person and prop-
erty” among the rights of American citizens. The Fourteenth Amend-
ment spoke of “equal protection of the laws,” and the Enforcement
Acts of 1870-71 empowered the federal government to punish acts
of violence meant to deprive Americans of constitutionally guaran-
teed rights. Nonetheless, even in the best of circumstances, the federal
government was ill-equipped for prolonged intervention in the South.
But judicial rulings made the task even more difficule.»

Two decisions by the Supreme Court in 1876 built on the prece-
dent established in Slaughterhouse that restricted national jurisdic-
tion over citizens’ righes. The first, United States v. Cruikshank, arose
from the Colfax Massacre of 1873, when, after a siege of a Louisiana
courthouse, an armed mob of whites murdered scores of black men
many of them members of the local militia. This was the worst act o;
carnage in the entire Reconstruction era. Under the Enforcement Act
of 1870, ninety-eight persons were indicted for conspiracy to deprive

victims of theit constitutional rights. Shielded by che local white com-
munity, only a handful of those indicted were arrested; they stood
trial in federal court in New Orleans. Nearly all of the testimony
came from black men and women. A first trial ended in a hung jury;
in the second, in which Justice Bradley joined federal judge William
B. Woods on the bench (until late in the century, Supreme Court jus-
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tices regularly took part in circuit court cases), three defendants were
convicted.

While Woods upheld the verdice, Bradley disagreed. In along opin-
ion, he launched into an esoteric discussion of the distinction between
righes that existed independently of the Constitution and were subject
to the jurisdiction of the states, and rights “given or guaranteed” by
the Constitution and under the purview of the federal government.
Most citizens™ righes, including those protected by the Fourteenth
Amendment, were examples of the former. The states also bore the
responsibility for punishing “ordinary” crimes such as murder. Brad-
ley added, however, that blacks’ right to vote withour racial discrim-
ination was created by the Fifteenth Amendment and thus could be
enforced by the federal government, even against acts of violence by
private individuals. But the Cruikshank indicement, he continued,
was flawed because it did not specifically charge that the conspiracy
had been motivated by racial animus, as required by the Enforcement
Act. Bradley acknowledged that since all the perpetrators were white
and all the victims black race seemed to be somehow involved, but, he
added, this “ought not to have been left to inference.” Because Woods
courageously refused to concur with his “learned brother,” the split

between the judges sent the case to the Supreme Court.

Bradley was very proud of his opinion. Fearing it would not receive
the attention it deserved, he forwarded it to newspapers, congressional
leaders, and federal judges, including his colleagues on the Supreme
Court. But the unanimous decision in Cruikshank overturning the
convictions was based not so much on Bradley’s recondite distinc-
tion between various kinds of rights but on the idea that the postwar
amendments had not significantly altered the structure of federal-
ism, and the supposed problems with the indictment. In the opinion,
Chief Justice Waite examined the rights of the victims that were said
to have been violated and, following Slanghterhouse, concluded that
most of them remained “under the protection of the states,” not the
federal government. Moreover, the Fourteenth Amendment, while

authorizing national action when states violared basic rights, had
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added “nothing to the rights of one citizen against another.” Murder
and conspiracy remained under state, not national, jurisdiction. As to
federally created rights, such as the right of black men to vote, Waite
agreed with Bradley that the indictment was faulty for not alleging
a racial motivation. “We may suspect that race was the cause of the
hostility,” he wrote, “but it is not so averred.” The decision did not
preclude future federal prosecutions, with better indictments, to pro-
tect blacks’ right to vote. But it certainly encouraged further violence.
Dozens of American citizens had been murdered in cold blood (a fact
not mentioned in the chief justice’s opinion), and the murderers had
walked free.*

On the same day, March 27, 1876, in an eight-one decision in
United States v. Reese, also written by Waite, the Court overturned
the convictions of Kentucky officials who had conspired to prevent
blacks from voting in a local election. In language almost identical
to that he had employed in denying Virginia Minor’s claim to vote,
Waite insisted that the Fifteenth Amendment “does not confer the
right of suffrage upon anyone.” It did, however, make constitutional
an “exemption from discrimination in the exercise of the elective fran-
chise on account of race,” a principle Congess could act to protect.
But Waite went on to declare two sections of the Enforcement Act,
under which the men had been indicted, unconstitutional because
they prohibired all interference with voting, not just that motivated
by race. Oddly, both decisions left the door open to future action on
behalf of blacks while white Republican voters, also victims of vio-
lence, but not racial assaults, remained without national protection.®

Another issue that soon came before the Court involved efforts by
former slave states to exclude blacks from jury service. By the time it
handed down decisions in these cases in 1880, biracial Reconstruc-
tion government in the South had come to an end, and Republican
control in Washington had been succeeded by a decade of divided
government and political stalemate. In these rulings, the Supreme
Court vindicated the right of blacks to serve on juries in the face

of discriminatory state laws and the racist actions of state officials.

Justice and Jurisprudence « 147

In Strander v. West Virginia the Court invalidated the murder con-
viction of a black man because of a state law barring blacks from jury
service. For the seven—two majority, Justice William Strong declared
the law unconstitutional as a violation of the Equal Protection Clause
of the Fourteenth Amendment. Strong cited Slaughterhouse to argue
that the postwar amendments aimed to “assure to the colored race
the enjoyment of all the civil rights that under the law are enjoyed
by white persons and ro empower the federal government to protect
them”—an interpretation that went well beyond what that ruling had
actually declared. The decision expanded the traditional definition of
civil rights to include the right of litigants to face juries selected with-
out the purposeful exclusion of black members. In a companion case,
Ex Parte Virginia, the Court upheld the federal conviction of a state
judge who, in the absence of a law limiting jury service to whites, had
taken it upon himself systematically to exclude blacks from juries.”®

These decisions surprised and alarmed the white South. A West
Virginia newspaper charged the Court with “going back upon
the principles of every decision heretofore made” about the Four-
teenth Amendment, The Virginia Senate condemned the justices
for “destroying every vestige of state sovereignty.” But the rulings
remained within the confines of “state action” and the requirement of
overt racial motivation. Strong made clear that the guarantees of the
Fourteenth Amendment had “reference to state action exclusively and
not to any action of private individuals.” He noted thar a state could
prescribe restrictive qualifications for jury service so long as they did
not explicitly mention race: “it may confine the selection to males, to
frecholders, . . . or to persons having educational qualifications.” States
that had openly biased laws relating to jury service took the hint and
quickly repealed them. In practice, however, after the end of Recon-
struction blacks remained almost entirely excluded from southern
juries until well into the twentieth century.”

'The decisions relating to juries, asserted the New York Tribune,
exemplified the “system of constitutional interpretation” that was

defining the “scope of the recent amendments.” Combined with
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Cruikshank and Reese, they established what the T3ibune called a
clear principle: “Congress may pass laws to prevent a state from dis-
criminating between blacks and whites. .. [but] the constitutional
amendments give it no power to undertake the suppression of illegal
combinations of individuals to effect the same result.” Congress did,
however, possess the authority to “do something . . . for the protection
of colored voters.” In the next few years the Court tried to define that
“something.”**

Rutherford B. Hayes’s letter accepting the Republican nomination

in 1876 promised a return to “local self-government” in the South, a
phrase everyone understood to mean white control. Five years later,
Hayes left the presidency disillusioned, writing that “experience has
shown thar the prorection and conduct of national elections cannot
safely be left to the states.” And in the early 1880s, under Hayes’s suc-
cessors, James A. Garfield and Chester A. Arthur, there was a reviral-
ization of federal voting rights enforcement. This seems to have had
an impact on the Supreme Court. Even as the justices severely limited
the scope of the Fourteenth Amendment, they continued to rake a
broader view of the Fifteenth.

In Ex Parte Siebold (1880) the justices upheld the conviction in fed-
eral court of Baltimore election officials who stuffed ballot boxes and
destroyed votes cast by blacks in a congressional election. Writing for a
seven—two majority, Bradley took the occasion to repudiate “mistaken
notions” of federalism that “overlooked” the fact that “a national con-
stitution has been adopted in this country.” Federal enforcement laws,
he proclaimed, were “constitutionally paramount” to the power of
states to police elections. On the same day, the Court similarly refused
to overturn the conviction of a Cincinnati elecrion official who vio-
lated his legal duties under the Enforcement Acts.

The Court went further in Ex Parte Yarbrough (1884), upholding
the conviction in federal court of eight Georgia men who assaulted
a black man to prevent him from voting for 2 member of Congress.
Previously, the Court had declared that the Fifteenth Amendment

did not directly enfranchise anyone—it simply barred racial discrim-
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ination in voting qualifications. Now, for the majority, Miller wrote
that the amendment did in fact create “a right to vote” for black men,
which Congress possessed “the power to protect . ... from personal vio-
lence or intimidation.” All these decisions involved federal elections,
which the original Constirution gave Congress the power to regu-
late. How they affected state and local elections remained to be seen.
Nonetheless, Yarbrough was a bold assertion of national enforcement
power, and the decision was unanimous. “Federal Power at the Polls,”
proclaimed the Republican New York Times. Speaking for Democrats,
the Washington Post complained, “Federal Officers to Control State
Elections.” Fraud and violence continued in southern elections, but so
did the possibility of further federal enforcement legislation.**

By this point, the Court seemed to be acting in accordance with the
distinction, earlier outlined by Bradley, berween previously existing
rights, subject to state jurisdiction (essentially rights covered by the
Fourteenth Amendment, such as equal protection of the laws, enforce-
able only against discriminatory state action), and rights “conferred
by the Constitution” (blacks’ right to vote as created by the Fifteenth
Amendment), which the federal government could protect against vio-
lations both public and private. Thus, even as it upheld federal enforce-
ment power regarding voting, the Court, in United States v. Harris
(1883), unanimously rejected the federal prosecution of members ofa
Tennessee mob that assaulted four imprisoned men, killing one. In
doing so it declared unconstitutional a portion of the Ku Klux Klan
Act of 1871 that outlawed private conspiracies to deprive persons of the
equal protection of the laws. When it came to the Fourteenth Amend-
ment, the state action doctrine held firm. Ironically, in this case, the
victims were white, not black, and the county sheriff, R. G. Harris,
along with two of his deputies, were among those indicted. But Justice
William B. Woods, who had been appointed to the Court by Hayes
in 1880 and wrote the decision, appears to have been unaware of these
facts. Thus 2 mob action in which public officials participated became
part of the accumulating jurisprudence barring federal prosecution of

crimes committed by private individuals.*



150 * THE SECOND FOUNDING

Where all this left the equality of public rights claimed by African-
Americans remained unclear. The Supreme Court answered this ques-
tion in 1883. But a preview had been offered five years earlier in its
unanimous decision in Hall v. DeCuir, the first case relating to the
postwar amendments to come before the Court after the bargain of
1877. Louisiana’s constitution of 1868 and a state law enacted a year
later prohibited common carriers from discriminating among pas-
sengers on the basis of race. Josephine DeCuir, an affluent freeborn
black woman, in 1872 was denied cabin accommodations and entry
to the dining room on a Mississippi River steamboat and sued the
captain for damages. At the trial, officials of steamboat lines testified
that being required to allow blacks into the main cabin would drive
away whites and ruin their business. But the mixed-race jury awarded
DeCuir $1,000 in damages, and the state Supreme Court upheld
the judgment.

In a brief opinion for a unanimous court, Chief Justice Waite
declared the Louisiana stature an unconstitutional burden on inter-
state commerce, regulation of which the Constitution reserved to
Congress. Unless Congress prohibited companies from enforcing
a rule, it implicitly allowed them to do as they pleased. (Congress
had in fact prohibited discrimination in transportation in the Civil
Rights Act of 1875—something Waite failed to mention—but the
incident involving Mrs. DeCuir preceded its passage.) It would be dif
ficult, Waite went on, for steamboats to conduct business if one state
required passengers to be separated by race and another prohibited
the practice. Waite insisted that the decision was limited to “foreign
and interstate commerce”; presumably, it would not apply to state laws
relating to businesses that operated wholly within state lines. He did
not explicitly endorse racial segregation. But the concurring opinion
of Justice Nathan Clifford, a Democrat appointed decades earlier by

James Buchanan, went further, insisting that companies were not
obliged to accept passengers whose presence might “make their busi-
ness less lucrative,” and claiming that segregation in transportation, as
well as separate schools for black and white children, promoted “the
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public interest.” A decade later, the Brotherhood of Liberty would
devote considerable attention to DeCuir, a case barely remembered
today, identifying it as “the first of the succession of legal wounds from
which the prostrate form of civil rights never rallied.”+*

DeCuir was a prelude to the Court’s much more sweeping decision
in the Civil Rights Cases, handed down in 1883. This concerned com-
plaints arising under the Civil Rights Act of 1875 by blacks denied
hotel accommodations in Kansas and Missouri, excluded from the
ladies’ car of a train in Tennessee, and barred from the dress circle
of a theater in San Francisco and from the Grand Opera House of
New York City. (The New York complainant wanted to see Victor
Hugo's drama Ruy Blas, about a slave, played by Edwin Booth, the
brother of Lincoln’s assassin, disguised as a nobleman.) That only
two of the cases originated in the former slave states suggested the
national scope of the problem of racial exclusion. In an eight-one
ruling, the Court declared most of Sumner’s Civil Rights Act uncon-
stitutional on the grounds that it sought to punish discrimination by
private businesses, not the states. In doing so the Court powerfully
reinforced both the state action doctrine and the sharp distinction
between civil and political rights on the one hand and social rights
on the other. As to public rights, the majority opinion, by Bradley,
did not mention the phrase.

In 1876, Bradley had expressed uncertainty about the Act’s con-
stitutionality in a private letter to William B. Woods, then a fed-
eral judge. He wondered whether “freedom, citizenship and equality
before the laws require that colored persons shall travel in the same
cars, lodge in the same inns, and attend the same theatres and places
of amusement as the whites.” By 1883, Bradley had made up his mind.
The Fourteenth Amendment, his opinion declared, empowered Con-
gress to act against “state legislation, and state action of every kind”
that impaired citizens’ rights. But it did not extend to “the wrongful
acts of individuals.” As to the Thirteenth Amendment, which lacked
a state action provision, Bradley acknowledged that this allowed Con-
gress to legislate against the “badges and incidents of slavery.” These,
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he asserted, included “civil rights,” but not the access to public accom-
modation guaranteed by the (presumably misnamed) Civil Rights
Act. “It would be running the slavery argument into the ground,” he
declared, “to make it apply to every act of discrimination,” and the
amended Constitution did not give Congress the authoriry “to adjust
what may be called the social rights of men and races.” Bradley did
not consider the possibility that it was a form of state action for a state
government to tolerate private discrimination.

Like many northerners, Bradley was losing patience with the
seemingly endless debate about the rights of black citizens. Echoing
Andrew Johnson’s veto of the Civil Rights Act of 1866, Bradley wrote
that blacks needed to stop secking “to be the special favorite of the
laws” and be satisfied with having their rights protected in the same
ways as other Americans. (Other Americans, of course, had not been
slaves, nor did they constantly face the kind of humiliating treatment
Sumner’s law was meant to end.) Bradley, moreover, found the idea of
forced racial mixing distasteful. “Surely,” he mused in private memo-
randums, “a white lady cannot be enforced by coﬁgrcssional enactment
to admit colored persons to her ball or assembly or dinner party. ... It
can never be endured thac the white shall be compelled to lodge and
eat and sit with the Negro.” “Enforced fellowship,” Bradley warned,
would convert “freedom of the blacks” into “slavery of the whites.”+

The lone dissenter was the only one of the nine justices to have
owned a slave, John Marshall Harlan of Kentucky, whom Hayes
appointed in 1877. Asa Republican leader in the early 1870s, Harlan
expressed the hope that Sumner would drop his civil rights measure.
Now he agonized for months over writing his opinion. Only after
his wife placed on his desk the inkstand with which Roger B. Taney
had written the Dred Scott decision, presumably to inspire her hus-
band to use Taney’s own pen to help erase his legacy, was Harlan able
to proceed. And with his dissent, he emerged as black Americans’
most steadfast friend in the federal judiciary and the Court’s lead-
ing voice on behalf of racial justice in the late nineteenth and early

twentieth centuries.
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The Court’s majority, Harlan declared, had adopted “entirely too
narrow and artificial” a reading of the recent amendments. As a result,
the purposes the American people “supposed they had accomplished
by changes in their fundamental law” were being negated. The ques-
tions at hand were not federalism, state action, and social equaliry but
freedom and citizenship. Harlan presented a history lesson about the
Supreme Court’s sorry relationship wich slavery. The Court had hap-
pily upheld fugitive slave laws that punished private individuals who
interfered with the constitutional right to recover runaway slaves. Why
then should the hands of Congress be tied when it came to enforcing
“a constitutional provision granting citizenship?” Harlan attempted to
resurrect the Thirteenth Amendment as a source of enforceable rights.
That amendment did more than prohibit slavery; it created a national
entitlement to “universal civil and polirical freedom” and empowered
Congress to prohibit all actions “inconsistent with the fundamental
rights of American citizenship.” Racial discrimination “with regard
to civil rights” (which, unlike Bradley, he defined as including equal
access to public transportation and accommodations), whether by
state law or private parties, was indeed a “badge of servitude.”

Harlan confronted head-on the state action doctrine. The idea that
the Fourteenth Amendment only prohibited measures by the states
was “unauchorized by its language,” since its grant of citizenship had
no such restriction. Moreover, “in every material sense,” railroad com-
panies, hotel keepers, and “managers of places of public amusement”
should be considered “agents or instrumentalities of the state,” as they
were licensed and performed a public service. He also exposed the
fallacy of defining the issue as social equality. Like so many others,
Harlan recoiled from sexual intimacy between the races. In a case the
same year he joined in a unanimous decision upholding the constitu-
tionality of an Alabama law that punished interracial “fornication”
more severely than intraracial. Bue the rights protected in Sumner’s
law, he insisted, were civil rights, not social rights, and as such subject
to regulation by Congress. As to Bradley’s complaint that blacks had

become “the special favorite of the laws,” Harlan pointed out thar the
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rights of “the white race” had long enjoyed protection by the state and
federal governments. He ended on a pessimistic note. The country, he
wrote, was entering “upon an era of constitutional law when the righs
of freedom and American citizenship cannot receive from the nation
that efficient protection which heretofore was unhesitatingly accorded
to slavery.” ++

Of all the Supreme Court decisions relating to Reconstruction, the
Civil Rights Cases inspired the most comment among newspaper edi-
tors and the general public. Democrats, predictably, hailed the out-
come. The Court, wrote the Baltimore Sun, had made clear “the scope
and limitations™ of the recent amendments in a way certain to “rees-
tablish the reserved rights of the states.” A northern newspaper sum-
marized reports from the South about reactions to the decision: “The
whites are represented as jubilant and the Negroes as perplexed and
depressed.” The Liberal Republican press echoed Bradley’s view that
blacks deserved the same legal status as white Americans, but were
demanding special treatment. Blacks, wrote the Chicago Tribune, were
no longer “wards of the government.” It praised the Court for declin-
ing to place them “above the white man.” The paper’s news reports,
however, indicated that commitment to Reconstruction had not died
out. The decision, the 7#ibune noted, was “generally condemned by
Republicans.” The mayor of Pittsburgh lamented thac the party’s work
of “the last twenty years” had been “undone.” More than one party
newspaper compared the decision to Dred Scort. “It seems. .. that
now, as long ago,” wrote the Harrisburg Telegraph, “freedom cannot
be made safe in the United States as long as we have a Supreme Court.”
The Cincinnati Commercial Gazerte wondered why the federal gov-
ernment was “strong cnough to give all men their freedom [and] make
them citizens-with all that the word implies...and yet not strong
enough to protect them in the enjoyment of those rights.” Harlan
received numerous letters praising his dissent, including from former
president Hayes and ex—Supreme Court justice Noah H. Swayne.#

One historian has described the Civil Rights decision as “primar-

ily” a question of federalism. Perhaps it was from the point of view of
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the Court, but not of black Americans. The prominent Ohio black
leader John P. Green warned that the decision established a precedent
for “unsectling the entire legal status of the former slave population.”
Frederick Douglass wrote to Harlan that his dissent “should be scat-
tered like the leaves of autumn over the whole country.” Mass protest
meetings took place “from Maine to Florida.” At one in Washington
that brought together over two thousand persons, Douglass called
the decision “a heavy calamity” that “construed the Constiturion in
defiant disregard of what was intended” by Congress, and left blacks
“defenseless” against “vulgar and pitiless prejudice.” The Court’s stud-
ied distinction between state and private action, he pointed out, made
no practical difference to “the insulted or outraged... colored citi-
zen.” At the same gathering, the influential white Republican Robert
G. Ingersoll offered a careful rebuttal of Bradley’s opinion, insist-
ing that the Court had seriously “undervalued” the Reconstruction
amendments, which, he insisted, had been intended to create “affir-
mative rights” that expanded the scope of national citizenship. Invok-
ing a phrase Harlan would employ in the following decade, Ingersoll
declared, “the law became color blind.” The black press condemned
the decision. “It is comforting,” wrote the New York Globe, referring
to Harlan, “to find one man who has not forgotten that we had a great
war and that among the many things it forever doomed was color-
phobia in the Constitution.” The Cleveland Gazette predicred that
the decision would close “hundreds” of northern hotels and places of
amusement to blacks. “In the South, it will make things worse in every
way, if such a thing be possible.” +¢

In his opinion, Bradley reminded his colleagues that only a few
years earlier, in Munn v. Illinois, the Court had ruled that enterprises
“clothed with a public interest” (in that case a grain elevator) could
legitimately be regulated by the states. The states, in other words,
could enact their own civil rights laws. This was hardly likely to hap-
pen in the southern and border states, now firmly under Democratic
control. Democrats had already repealed Reconstruction-era civil

rights measures, sometimes substituting ones allowing innkeepers,
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theater owners, and others to exclude any person whose presence the
majority of customers might find “obnoxious.” (Such a law remained
on the books in Delaware until 1963.) Elsewhere, however, black activ-
ists launched a vigorous campaign for state legislation. In the decade
following 1883, seventeen northern and western states adopted such
laws, many of which closely followed the language of the now invalid
1875 national statute. Implementation proved difficult, and most state
courts ruled that separate accommodations “of equal merit,” includ-
ing segregated schools, did not violate these laws. But their passage
illustrated how equal public rights, once a fringe idea, had entered the
Republican mainstream.*

In the face of the discouraging trend of Supreme Court decisions,
black leaders continued to advance an alternative jurisprudence with
a broad understanding of citizens’ rights and the federal government’s
power to enforce them. One who assiduously promoted a different
vision of the Reconstruction amendments was T. Thomas Fortune,
the son of a Florida Reconstruction leader and editor of a series of
newspapers in New York City. Fortune, who had studied law before
turning to journalism, had little respect for most members of the
Court, describing them as “deficient in legal acumen.” The second
founding, he insisted, had fundamentally changed the Constitution,
creating a direct relationship between the individual citizen and the
narion and empowering the latter to protect blacks in the exercise of
new righrs. He particularly attacked the state action/private action
dichotomy. “What sort of government,” Fortune asked, “is it which
openly declares it has no power to protect its citizens from ruffianism,
intimidation and murder?”+

‘The Civil Rights Cases also inspired Baltimore’s Brotherhood of
Liberty to publish Justice and Jurisprudence, its critique of Supreme
Court rulings. It took until 1889 for this 60o-page treatise on law, his-
tory, and philosophy to appear in print. Its language was ornate, even
prerentious. But beneath the rhetoric lay a trenchant critique of the
“legal fiction” that had made possible “the unconstitutional drift of the

courts and public sentiment away from the Fourteenth Amendment.”
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The book explored the rights “public and private” that constituted
the privileges and immunities of citizens of the United States, which
the amendment was meant to protect. These rights included not only
equal treatment in public accommodarions, transport, and places of
amusement, but those of free labor, broadly defined. The book assailed
employment discrimination, housing segregation, exclusion of blacks
from labor unions, and lack of access to education, insisting that cit-
izenship carried with it the promise of economic opportunity. “Can
a citizen,” it asked, “be daily excluded from the paths of industrial
progress . .. and be a citizen of the United States?” The book homed in
on the Court’s distinction between Fourteenth and Fifteenth amend-
ment rights. “Why,” the author wondered, “is there a constitutional
power” to act against private interference with the righe to vote, but
not acts by an individual or business “discriminating against all other
civil rights, immunities, and privileges of this race?”+

The Baltimore Sun denounced the authors of Justice and
Jurisprudence for attempting to “dethrone public confidence” in the
Supreme Court. But the book also received respectful notices and
seems to have been widely circulated. One newspaper even accused
Senator John James Ingalls of Kansas of plagiarizing from it in a speech
on “southern outrages.” “With a great deal of erudition,” declared the
Philadelphia Inquirer, Justice and Jurisprudence demonstrated that the
courts had “practically overturned the constitutional amendments.”
The treatise, said the Detroit Plaindealer, was “destined to become an
invaluable authority upon constitutional liberty” as well as “the race
question in the future of America.” Writing in-the magazine Science,
Thaddeus B. Wakeman, an attorney and political philosopher, chided
the anonymous author for indulging in an “African exuberance of
thetoric.” But Wakeman embraced the conclusion thar Supreme
Court jurisprudence regarding the Reconstruction amendments was
entirely erroneous. The amendments’ “plain purpose,” he wrote, was
to place under national jurisdiction “the whole subject” of citizens’
rights. But too many rights had been lost as soon as they reached “thar

50

grave of liberty, the Supreme Court of the United States.”
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THE YEAR 1889, however, was not an auspicious moment for the
dissemination of this alternative constitutional outlook. In the same
year that Justice and Jurisprudence appeared, Congress considered a
new proposal to secure black suffrage in the South. The election of
1888 had given Republicans control of both the presidency and Con-
gress for the first time since 1875. A Federal Elections Bill, introduced
by Representative Henry Cabot Lodge of Massachusetts, passed the
House in July 1890. It authorized federal courts to appoint supervi-
sors for congressional elections and allowed these courts, not local offi-
cials, to certify the results. It did not apply to state and local elections.
But it aroused fierce Democratic opposition. Early in 1891, just before
Congress adjourned, the bill fell victim to Republican infighting and
a southern filibuster in the Senate. (This was the first important piece
of legislation supported by a majority in the House and Senate and by
the president to be killed by a southern filibuster. It would not be the
last.) George F. Hoar, who managed the bill in the Senate, received
many lecters from “Old Lincoln Republicans” praising his efforts. But
with the Lodge Bill died the last significant effort in Congress for
many decades to protect the constitutional rights of black Americans.
When Democrats, in the wake of the election of 1892, found them-
selves in control of the presidency and Congress, they repealed large
portions of the three enforcement acts of Reconstruction.”

During the 1890s, Republicans tacitly acquiesced in the southern
Democratic demand that their states should be left free to regulate
voting, labor relations, and the racial system without outside interfer-
ence. In 1896, for the first time since the Civil War, the Republican
national platform omitted a direct demand for securing blacks’ voting
rights, substituting a vague endorsement of the right of all citizens to
cast a “free and unrestricred ballot.” Two years later, in the Spanish-

American War, the United States acquired an overseas empire, a
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development that strongly reinforced the idea that white populations
had a right and duty to rule over nonwhite ones. Writing in 1902, the
Columbia University political scientist John W. Burgess noted that
because of the new “imperial enterprises,” northerners were learning
what white southerners and Europeans already knew—"that there
are vast differences in political capacity between the races, and that
it is the white man’s mission .. . to hold the reins of political power.”
Burgess, his colleague William A. Dunning, and their students pro-
duced the first scholarly works on Reconstruction, which condemned
black suffrage as a dire mistake. Acceptance of the reality of racial
inequality, Dunning wrote, must be the foundation for any stable
social order in the South. Well into the twentieth century, when mem-
bers of the Supreme Court wished to offer historical background for
decisions regarding the Reconstruction amendments, they would cite
the works of the Dunning School, as well as The Tragic Era, Claude
Bowers's lurid account of Reconstruction written for a popular audi-
ence in the 192055

The emergence of the United States as an overseas imperial power
raised new questions about the definition of citizenship and the scope
of the rights protected by the Fourteenth Amendment. In 1898, fol-
lowing the plain language of that amendment, the Supreme Court
affirmed that a person of Chinese origin born in the United States
was a citizen by birthright, even though the naturalizarion laws barred
his parents from citizenship. Once the United States acquired Puerto
Rico, Guam, Samoa, and the Philippines, however, the demands of
empire seeped into Court decisions, especially regarding whether
the Constitution “followed the flag"—that is, whether residents of
these islands possessed the same constitutional rights as other Amer-
icans. In the Insular Cases of 1901, the Court concluded that unlike
territories on the North American continent, the “plenary power”
of Congress over “insular” territories had few constitutional limira-
tions. Lurking behind these decisions was the supposed “lesson” of
Reconstruction—that nonwhite populations are unfic for participa-

tion in American df:rnocracy.ﬂ
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Even apart from imperial adventures, the 1890s and early twenti-
eth century witnessed the full implementation of what came to be
called the Jim Crow system. The historian Rayford Logan described
these years as the “nadir” of American race relations, with lynching
widespread in the South; newspapers, magazines, and popular litera-
ture replete with images of blacks as lazy and prone to violence; belief
in inborn racial difference embedded in scientific discourse; and rac-
ism rife in the labor market. Under the leadership of Chief Justices
Melville W. Fuller and Edward D. White, both Democrats appointed
by Grover Cleveland, the Supreme Court’s retreat from Reconstruc-
tion reached high tide. Ironically, the number of Fourteenth Amend-
ment cases on the Court’s docket really took off in the 1890s, but
almost all of cthese had ro do with the “liberty” of corporations, not
the former slaves and their descendants. (In the 1880s, the Court
had declared corporations legal “persons” entitled to the protection
of the amendment’s Due Process Clause. This required a very creative
reading of the text and of the congressional debates of 1866, neither
of which mentioned corporations.) But the Court did have to decide
whether the proliferation of southern laws requiring racial segregation
in transportation and depriving black men of the right to vote violated
the amended Constitution. In both instances, it decermined chat chey
did not.s+

In 1890, Louisiana enacted a law directing railroad companies to
provide “equal but separate accommodations” for white and black
passengers. As the name of the group formed to challenge the Act—
the Citizens’ Committee to Test the Constitutionality of the Sepa-
rate Car Act—suggests, blacks saw the law first and foremost as an
affront to their rights as citizens. The organization was led by Louis
A. Martinet, the son of a French father and slave mother and editor
of the New Orleans weekly newspaper The Crusader, and Rodolphe
Desdunes, a longtime political activist. Their involvement represented
adirect link to the campaigns during Reconstruction for public rights.
Also a reminder of Reconstruction was the commirttee’s choice of a
lawyer o fight the case, Albion W. Tourgée, who had helped write
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North Carolina’s progressive constitution of 1868, as a judge battled
the Klan in the state, and in 1891 had written a newspaper column
denouncing Louisiana’s separate car law. Tourgée received assistance
from a local railroad; many companies disliked the added expense of
separate cars since there were often few or no black passengers.

The committee selected the light-skinned Homer A. Plessy to test
the law. He entered a whites-only car, refused to leave when ordered to
do so by the conductor, and was arrested. Tourgée thought the fact
that Plessy could easily have passed for white demonstrated the absur-
dity of attempting to write racial classifications into law and of
empowering train conductors to determine the race of passengers. His
core argument, however, echoed Hatlan’s dissent in the Civil Rights
Cuses—the Fourteenth Amendment had created national protec-
tion for an entire array of rights, old and new, against invidious racial
discrimination. He hoped the Court would take the opportunity to
reconsider its narrow definition of the privileges or immunities of cit-
izenship in the Slaughterhouse decision of 1873. He also insisted that
the Louisiana law’s purpose was not simply to separate the races but
to insult and degrade blacks and that it should be struck down under
the Thirteenth Amendment as a badge of slavery. Tourgée’s Supreme
Court brief asked the justices to stand in blacks’ shoes. How would
they fecl if one day they woke up “wich a black skin” and had to suffer
the humiliation of being evicted from a railroad car?”

By the time the Plessy case reached the Supreme Court in 1896, the
justices had already upheld the conviction of a railroad company for
failing to abide by an 1888 Mississippi law requiring the segregation of
passengers. So it was hardly a surprise when, in a seven to one ruling,
it did the same for Louisiana’s statute. The decision, written by Jus-
tice Henry B. Brown, a specialist in admiralty law who hailed from
the social elite of Massachusetts, did not confront most of Tourgéc’s
arguments but simply blamed blacks for being oversensitive. So long
as facilities were equal, Brown insisted, separation was not “a badge of

inferiority,” even if the “colored race” chose “to put that construction

upon it.” Thus the Fourteenth Amendment’s Equal Protection Clause
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did not apply. Nor did the Thirteenth Amendment have any bearing,
for racial segregation was a “reasonable” exercise of the state’s police
power, not a badge of servitude.

But Brown went beyond legal arguments to raise the old bug-
bear of enforced “social equality” and to ofter his thoughts about
the immutable nature of racial “instincts” and the undesirability of
“enforced commingling” of the races. The Reconstruction amend-
ments, he declared, “could not have been intended to abolish dis-
tinctions based upon color.” Brown portrayed blacks as imagining
themselves being dealt with unfairly, but at the same time referred to
whites as the “dominant race” and added, “if one race be inferior to
the other socially, the Constitution of the United States cannot put
them upon the same plane.” Indeed, were white passengers forced
to sit with blacks, their reputations would suffer. Whiteness, wrote
Brown, was a form of “property,” and the railroad could be sued for
devaluing it. Plessy, however, despite his skin color, was not white and
thus not entitled to “the repuration of being a white man,” evidently
worth more than a reputation of being black ¢

The lone dissenter, John Marshall Harlan, wrote an opinion that
would come to be recognized as a classic statement of constitutional
egalitarianism. To be sure, Harlan’s commitment to equality had its
limits. He shared prevailing anti-Chinese prejudices; indeed, one rea-
son he objected to the Louisiana law was that it allowed Chinese trav-
elers, barred from citizenship by the naturalization laws, to sit in the
same car with whites while excluding black citizens, some of whom
might have “risked their lives for the preservation of the Union.” Two
years later, he would dissent from the Court’s ruling that che Four-
teenth Amendment’s principle of birthright citizenship applied to the
American-born children of Chinese immigrants.”

Regarding blacks, however, Harlan irrefutably took apart Brown’s
racist logic. “The white race,” Harlan wrote, was undoubtedly “the
dominant race” in wealth, power, prestige, and achievements. “But in
view of the Constiturion, in the eye of the law, there is in this country

no superior, dominant ruling class of citizens. . .. Qur Constitution
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is color-blind.” What was at stake was not an illusory social equality
but “personal liberty,” and thus the Louisiana law violated not only
the Fourteenth Amendment but the Thirteenth as well. The “thin dis-
guise” of equal facilities could not obscure the fact that enforced segre-
gation was not an innocuous separation of the races but an expression
of racial dominance rooted in slavery. The law assumed that blacks
were “so inferior and degraded that they cannot be allowed to sit in
proximity to white citizens.” “In my opinion,” Harlan added, “the
judgment this day rendered will, in time, prove to be quite as perni-
cious as the decision made by this tribunal in the Dred Scort Case.”
Harlan correctly predicted that the decision would unleash a flood of
statutes segregating every realm of southern life. In fact, segregated
facilities were never “equal,” and in any event the Supreme Court
quickly retreated from the idea that they must be. In 1899, it allowed
a Georgia school board to close its black high school for economic
reasons while the high school for white students remained in opera-
tion. Even Harlan went along—indeed, he wrote the decision, which
argued that the allocation of school funds was a matter for state and
local authorities to determines*

Thanks to the iconic status acquired by Brown v. Board of Education,
which over half a century later overturned the “separate but equal” doc-
trine with regard to public education, Plessy v. Ferguson is today the
most widely known of the Court’s late nineteenth-century decisions.
At the time, however, it attracted little attention, and what coverage it
did receive generally treated it as a “railroad case” rather than one about
citizens’ rights. Harlan’s dissent, however, solidified his reputation in
the black community. “Nothing but profound respect and gratitude,”
one black newspaper commented, “can attach to Justice Harlan.” White
southerners by and large took a different view. When Harlan died in
1911, 2 Memphis newspaper commented that if his outlook had become
law, “all the old doctrines of the reconstructionists . . . would have been
enforced and the country would have probably passed through race war.”

The following year, retired justice Henry B. Brown, author of the
Plessy decision, published a memoir of his late colleague. Brown now
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acknowledged as “probably the fact” Harlan’s contention that the
Louisiana law originated in an illegitimate discriminatory purpose.
He also admitted that while the majority opinion in the Civi/ Rights
Cases of 1883 “has met with the general approval of the country,” doubt
still lingered “whether the spirit of the amendments was not sacrificed
to the letter” and whether, as Harlan had insisted, blacks were con-
stitutionally entitled to equal treatment “in all places affected with a
public interest.” By the time Brown wrote in 1912, however, Harlan’s
prediction that Plessy would unleash a wave of segregation legislation
had come to pass, all constitutional under the Court’s interpretation
of the Fourteenth Amendment.?

As to the right to vote, by the early twentieth century, with the
acquiescence of the Supreme Court, the Fifteenth Amendment had
been essentially nullified throughout the South. Although Demo-
crats had long used the disenfranchisement of persons convicted of
a crime, gerrymandering, violence, and fraud to reduce the number
and impact of black voters, the failure of the Lodge Bill was taken as a
green light to eliminate black suffrage entirely. Mississippi led the way,
in 1890 adopting a new constitution that required payment of a poll
tax, expanded the number of crimes (down to “obtaining money or
goods under false pretenses”) that disqualified a person from voting,
and barred prospective voters who could not read a section of the state
constitution or provide a reasonable interpretation of it. The “under-
standing” clause left the right to vote in the hands of local registrars,
generally low-level Democratic party functionaries. The Mississippi
convention also called for repeal of the Fifteenth Amendment, In the
meantime, to avoid directly confronting that amendment, the require-
ments did not explicitly mention race.

By the time disenfranchisement had been completed in the early
twentieth century, African-Americans’ right to vote, enshrined in the
Constitution in 1870, had been eliminated throughout the old Con-
federacy as well as in Oklahoma and Delaware. As the southern histo-
rian Francis B. Simkins later noted, disenfranchisement was justified

“on a single ground: the memory of the alleged horrors of Reconstruc-
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tion.” The result should have triggered enforcement of Section 2 of
the Fourteenth Amendment, which provided for an automatic reduc-
tion in congressional representation for states that deprived male cit
izens of the franchise. But no action was ever taken. Writing in 1901,
former Reconstruction legislator George S. Boutwell lamented that
the Fifteenth Amendment had been “defeated” and called the gov-
ernments of the southern states “usurpations.” The amendment’s fate
was an extraordinary example of consticutional nullification and an
unusual event in the history of democracy. There cannot have been
many instances in which millions of persons who enjoyed the righ to
vote suddenly had it taken away.

The Supreme Court refused to invalidate state disenfranchisement
measures. The first case, Williams v. Mississippi (1898), arose from the
appeal of Henry Williams, a black man indicted and convicted of mur-
der before all-white grand and petit juries. Since jurors were selected
from Mississippi’s voter rolls, which now excluded virtually all blacks,
Williams challenged the voting provisions of the state constitution
of 1890. The case was notable for being argued before the Court by
Cornelius Jones, the first time a black attorney appeared unassisted
by a white one. But the justices refused to interfere wicth Mississippi’s
disenfranchising policies.

In 1886, in Yick Wo v. Hopkins, the Court, invoking the Four-
teenth Amendment, had unanimously overturned a conviction for
violating a San Francisco ordinance concerning operating a laundry.
Although the law was “fair on its face and impartial in appearance,”
making no mention of nationality or race, the justices concluded that
it was “applied and administered” in a discriminatory manner against
Chinese-run businesses (“with an evil eye and an unequal hand” was
Justice Stanley Matthews’s arrcsting language). As such, the ordinance
amounted to a “practical denial by the statc” of legal equality. When
it came to African-Americans, however, the Court proved unwilling
to look beyond the language of the law. Members of the Mississippi
constitutional convention of 1890 had forthrightly announced their

purpose—"“to exclude the Negro,” as one delegate asserted—and had
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succeeded. Yet the Supreme Court unanimously ruled (with Harlan
strangely joining the decision) that since the Mississippi constitution
did not “on its face” mention race, it did not violate the Fifteenth
Amendment. Even though implementation of the voting require-
ments left virtually no blacks registered to vote, the Court declared, it
had not been demonstrated that they had been applied in a discrimi-
natory manner.®

Equally devastating to black voting rights was the 1903 decision
in Giles v. Harris, another case argued before the Court by a black
lawyer, Wilford H. Smith, a graduate of Boston University School
of Law. Jackson V. Giles, president of the Alabama Negro Suffrage
Association, had cast ballots from 1871 to 1901. He sued to overturn
Alabama’s new voting requirements, which allowed registrars to
exclude those who lacked “good character” or did not understand “the
duties and obligations of citizenship.” His complaint argued thar the
state’s entire registration system was racially biased. Oliver Wendell
Holmes, recently appointed by Theodore Roosevelt, wrote the opin-
ion for a six—three majority. In effect, Holmes threw up his hands and
described the Supreme Court as impotent. If “the grear mass of the
white population intends to keep the blacks from voting,” he wrote,
there was nothing the justices could do unless they were prepared to
have the federal courts supervise voting throughout Alabama. “Relief
from a great political wrong” could only come from the “people of a
state” through their elected officials, or from Congress. (Of course,
the definition of the “people” of Alabama was precisely the point at
issue.) Holmes would go on to a distinguished judicial career. Gifes .
Harris, one scholar has written, “is—or should be—the most promi-
nent stain” on his reputation.®

Giles v. Harris generated more newspaper coverage than any case
involving blacks since the Civil Rights Cases decision of 1883. The
Democratic press hailed the ruling as an indication that the Court
would not interfere with “a sovereign state’s regulation of its elec-
tions.” Although Holmes had not explicitly upheld Alabama’s voting

requirements, newspapers North and South ran headlines suggest-
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ing that he had, among them “Supreme Court Sustains the Alabama
Constitution” and “Can Stop Negro Voting.” Some signs of disconrent
appeared in the North. “Is the Constitution non-enforceable?” asked
the Springfield Republican. “We are brought face to face with the con-
sideration that the Constitution may be violated with impuniry.” ¢+

The irrepressible Giles, who lost not only his lawsuit but his job as
a mail carrier, promised to continue the fight. In 1904 he brought a
suit for damages, asking the Supreme Court to declare the Alabama
voting provisions null and void. Again, his plea was denied. A year
later, the battle to reinvigorate the Reconstruction amendments was
taken up by the Niagara Movement and soon afterward the NAACP.
But the road to success would be very long. For now the abrogation
of Reconstruction’s legal legacy continued. In Hodges v. United States
(1906), the Court seriously weakened the Civil Rights Act of 1866,
which prohibited interfering with blacks’ free labor rights, overturn-
ing the conviction in federal court of three white men who violently
drove eight blacks from their jobs at an Arkansas sawmill. “I cannot
assent,” wrote Harlan, “to an interpretation of the Constitution which
denies national protection to vast numbers of our people in respect of
rights derived by them from the nation.”

The one positive thing that can be said of this long train of decisions
is that, as Rodolphe Desdunes, a leader of the New Orleans Citizens’
Committee, wrote of Plessy, “our people had the sarisfaction of put-
ting the American government’s back to the wall,” forcing it to make

plain the depth of the nation’s commitment to Jim Crow.*



EPILOGUE

HE STORY of the long battle to reinvigorate the Reconstruc-

tion amendments, culminating in decisions of the Warren

Court during the Second Reconstruction of the 1950s and
1960s, has often been told." Today, many of the goals of the Brother-
hood of Liberty, Justice John Marshall Harlan, and others who put
forward an alternative, rights-based interpretation of the amend-
ments, have been embedded in statute law and upheld by the Supreme
Court. The country has come a long way toward fulfilling the agenda
of Reconstruction, although deep inequalities remain. Yet key ele-
ments of the second founding, including birthright citizenship, equal
protection of the laws, and the right to vote, remain highly contested.
And in a legal environment that relies so heavily on precedent, crucial
decisions of the retreat from Reconstruction, with what Harlan called
the Court’s “narrow and artificial” understanding of the Thirteenth,
Fourteenth, and Fifteenth Amendments, remain undisturbed.

With a few exceptions, such as early twentieth-century cases inval-
idating state laws cstablishing peonage, there is still very liccle Thir-
teencth Amendment jurisprudence. Nor has Congress proved willing
to enact legislation under that amendment’s enforcement section. In
1968, at the height of the civil rights revolution, the Court came to the
verge of revitalizing the Thirteenth Amendment, then stepped back.
In Jones v. Alfred H. Mayer Co. 2 7—2 majority allowed suits for dam-
ages under the Civil Rights Act of 1866 (enacted under that amend-
ment) for racial discrimination in the sale of homes. The majority

identified such discrimination, which deprived blacks of the right to

169



170 o THE SECOND FOUNDING

~ own property in the same way as whites, as a stigma that arose from
slavery. But the Court has never gone on to define more broadly the
“badgesand incidents” of bondage. Asaresult, the Thirteenth Amend-
ment remains essentially a “dead letter” whose purpose was fulfilled
when chattel slavery vanished. This is unfortunate because the amend-
ment’s language lacks any reference to state action. Its latent power has
almost never been invoked as a weapon against the racism that forms
so powerful a legacy of American slavery.®
Like the Thirteenth Amendment, the Fifteenth plays only a minor
role in modern constitutional law. It did provide constitutional sanc-
tion for the Voting Rights Act of 1965, which restored the suffrage
to millions of black southerners, as well as the more modest voting
provisions of the Civil Rights Acts of 1957 and 1964. To this day, how-
ever, the right to vote remains the subject of bitter disputation. Many
states have recently enacted laws that do not explicitly mention race
or ethnicity but impose suffrage requirements that seem designed to
restrict the voting rights of blacks, Hispanics, and Native Americans.
The Supreme Court has upheld some of these laws; others remain the
subject of litigation.
The main recent Fifteenth Amendment decision came in 2013, in
a case arising from Shelby County, Alabama. The Court invalidated
the Voting Rights Act’s requirement that certain jurisdictions with
long histories of racial discrimination in voting obtain prior federal
approval before changing voting rules. This provision, the majority
declared, represented “a drastic departure from the basic principles of
federalism” enshrined in the original Constitution. It would be unfair,
the Court insisted, to suspect states and localities that had discrimi-
nated in the past of desiring to do so in the present. As anyone with
a deeper understanding of American history would have predicted,
Alabama immediately took the decision as a green light to enact
laws meant to restrict the voting population. The state, for example,
required a photo ID to vote and then closed driver’s license ofhices—
where such documents can be obtained—in counties with the highest

percentage of blacks in the population. In affirming a commitment to
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federalism, the Shelby County decision took no note of how the sec-
ond founding had altered the original federal system. Indeed, to this
day, when conservative jurists discuss federalism, they almost always
concentrate on the ideas of eighteenth-century framers, ignoring those
of the architects of Reconstruction.’

As for the Fourteencth Amendment, this has undergone an aston-
ishing expansion, although one in keeping with the widespread
aspiration of 1866 to cstablish a broad standard of equality for the
entire nation, The amendment played a crucial role in che rights rev-
olution of the twentieth century. Incorporation—John A. Bingham’s
dream of requiring the states to abide by the protections of the Bill of
Rights—has essentially been achieved, not all at once but individually
over time. The process culminated in the 2010 decision in McDonald
v. City of Chicago, requiring states to adhere to the Second Amend-
ment’s right to bear arms, and in Timbs v. Indiana (2019), incorpo-
rating the Eighth Amendment’s ban on excessive fines. Contrary to
Bingham’s expectations, however, the application of the Bill of Rights
to the states has come via the Fourteenth Amendment’s Due Pro-
cess Clause, not its prohibition of states impairing the privileges or
immunities of American citizens, which would have been more logi-
cal. The lacter language had been rendered almost meaningless in the
Slaughterhouse decision of 1873. That decision remains “good law.” In
McDonald, Justice Samuel Alito’s majority opinion explicitly stated,
“we decline to disturb the Slaughterhouse ruling”*

Thanks to incorporation, the states are now required to act in accor-
dance with the fundamental liberties enumerated in the Bill of Rights,
tremendously expanding the abilicy of all Americans to protect their
civil liberties against abridgement by state and local authorities. Yet
ironically, when it comes to the status of black Americans, the Four-
teenth Amendment’s promise has never truly been fulfilled. Of course,
the Warren Court of the 1950s and 1960s deserves tremendous credit
for systematically dismantling the edifice of legal segregation. But
with the exception of repudiating Plessy v. Ferguson, in their landmark

desegregation cases the justices did not directly confront the long train
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of decisions that restricted national power over citizens’ basic rights.
Instead, they opted to work around that jurisprudence. Even ar the
height of the civil rights revolution, they could not bring themselves to
say that for eighty years or more the Court had been wrong?

While upholding legislation punishing discriminatory behavior
by individuals and businesses, the Court has never repudiared the
state action doctrine. In 1948, in a ruling that discriminatory cove-
nants in housing contracts could not be enforced in court (which
would make the state complicit), the justices reaffirmed the princi-
ple, “firmly embedded in our constitutional law,” that the Fourteenth
Amendment prohibited “only actions by the states, not merely private
conduct, however discriminatory.” Later, in affirming the constitu-
tionality of the Civil Rights Act of 1964 barring discrimination by
businesses of all kinds, the Court relied not on the Reconstruction
amendments but on the Constitution’s Interstate Commerce Clause.
When Congress in 2009 enacted a federal “hate crimes” law allowing
for federal prosecution of acts of violence motivated by bias related
to race, gender, religion, and national origin, it too mainly based its
action on the Commerce Clause. Federal courts have upheld the stat-
ute on these grounds, but the Supreme Court has yet to rule on its con-
stitutionality. (The outlook if such a case arises is by no means clear. In
2000, in United States v. Morrison, the Supreme Court invoked two
1883 decisions—the Civil Rights Cases and United States v. Harris—
to conclude thar Congress lacks power to provide a remedy in federal
courts for violence against women that is not “state-sponsored.”)

The elevation of the Commerce Clause into a “charter of human
rights,” a way of compensating for the Supreme Court’s cramped view
of the Reconstruction amendments, has made the judiciary look ridic-
ulous. Everyone knows that guaranteeing the free flow of goods was
not the motivation of those who took to the streets to demand pas-
sage of the Civil Rights Act or of the members of Congress who voted
for that law. Relying on the Fourteenth Amendment, however, would
require repudiating a jurisprudence dating back to the 1870s.°

In Morrison, in words that echoed the Slaughterhouse major-
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ity, Chief Justice William Rehnquist declared that the Fourteenth
Amendment was not aimed at “obliterating the framers’ carefully
crafted balance of power” between the states and the federal govern-
ment. Rehnquist defended reliance on the decisions in the Civil Rights
Cases and United States v. Harris not simply because of the “length of
time they have been on the books,” but because the justices who issued
them “had intimate knowledge and familiarity with the events sur-
rounding the adoption of the Fourteenth Amendment.” He ignored
entirely the widespread criticism at the time by people equally familiar
with those events and the surrounding history”

Today, even though many forms of private racial discrimination are
outlawed and no state or federal law overtly discriminates against blacks
or other racial minorities, a state action interpretation of the Fourteenth
Amendment can be debilitating. It has been used, for example, in rul-
ings that do not allow race to be taken into account in voluntary school
desegregation programs, on the grounds that segregation today resules
not from laws, as in the past, but from “private choices” that produced
racially homogeneous housing patterns. This sharp distinction between
public and private action makes it difficult to address the numerous
connections between federal, state, and local housing, zoning, transpor-
tation, and mortgage insurance policies, and the “private” decisions of
banks, real estate companies, and individual home buyers, that together
have produced widespread segregation in housing and education.®

The Fourteenth Amendment’s Equal Protection Clause has fol-
lowed a similar pattern—an impact expanded well beyond the
initial purposes of Reconstruction, but limited in relation to African-
Americans. Equal protection was the basis of the Court’s landmark
1960s “one man one vote” decision requiring that legislative and con-
gressional districts have equal populations. Tt was employed in the pio-
neering legal arguments of Pauli Murray and Ruth Bader Ginsburg
that persuaded the courts, beginning in the 1970s, to apply the Four-
teenth Amendment to discrimination based on gender. It under-
pinned a 1982 decision barring states from excluding the children of

undocumented immigrants from public schools. In tandem with the
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Due Process Clause, it formed the constitutional basis for the 2015 rul-
ing requiring states to allow gay couples to marry. The Equal Protec-
tion Clause has made the Fourteenth Amendment a vehicle through
which Americans of all backgrounds can claim greater rights and seek
redress from various forms of discriminarion.

Yer when it comes to racial justice, the Court has lately proved
more sympathetic to white plaintiffs complaining of reverse discrim-
ination because of affirmative action policies than to blacks secking
assistance in overcoming the legacies of centuries of slavery and Jim
Crow. John Marshall Harlan’s dictum, “our Constitution is color-
blind,” hurled at the majoriry in Plessy as a reminder of the egalitarian
purposes of the second founding, has lately been invoked by conser-
vative justices to challenge any consideration of race whatsoever. The
Court appears to view “racial classifications,” whether remedial or
oppressive, not inequality, as the root of the country’s race problems.
This outlook, rooted more in modern-day politics than the actual his-
tory of the Reconstruction era, has helped to fuel a long retreat from
race-conscious efforts to promote equality? As for the Fourteenth
Amendment’s first sentence, establishing the principle of birchright
citizenship, this has become very controversial of late because of its
application to children born in the United States to undocumented
immigrants. Prominent political figures have called for that portion
of the amendment’s outright repeal. In the runup to the 2018 midterm
clecrions, President Donald Trump stated that he planned to issue an
executive order overturning the principle. The idea that the president
can unilaterally abrogate the plain words of the Constitution is alarm-
ing. One wonders which provision might be next.

Of course we live today in a legal era far different from that of the
late nineteenth century. But the shadow of the retreat from Recon-
struction still hangs over contemporary jurisprudence. The counter-
interpretation developed in Reconstruction and its aftermath, with its
more powerful assertion of the rights enshrined in the Constitution
by the second founding and the power of the federal government to

enforce them, however, remains available, if the political environment
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changes. There is no reason why the Thirteenth Amendment cannot
be reinvigorated as a weapon against enduring inequalities rooted in
slavery, or the Fourteenth’s clause related to the privileges or immuni-
ties of citizens must remain a dead lecter, why it cannot be understood
to encompass rights denied by slavery and essential to full member-
ship in American society today, such as access to an adequate educa-
tion, or even the “reasonable wages” to which Lincoln said the freed
slaves were entitled in the Emancipation Proclamation. Why, in the
twenty-first century, should the right to vote not be considered a priv-
ilege of citizenship enjoyed by all adult Americans? There is no reason
that “societal racism,” cavalierly dismissed by the Supreme Court asa
justificarion for affirmative action and school integration programs,
cannot legitimately be raken into account by the courts, or why the
state action doctrine must hamstring federal efforts to protect the
rights of all Americans against violation by private parties. Nor is
there any reason to rely on an implausible invocation of the Consti-
tution’s Commerce Clause when pursuing the goal of racial equality.
The point is not that the counterinterpretation is the one true mean-
ing of the Reconstruction amendments, but that viable alternatives
exist to actual Supreme Court jurisprudence, alternatives rooted
in the historical record, which would infuse the amendments with
greater power.

In his second inaugural address, Abraham Lincoln identified slavery
as the fundamental cause of the Civil War and implicitly challenged
Americans to confront unblinkingly its legacy, to think creatively
about how to fulfill the aspirations unleashed by its destruction. The
three constitutional amendments formed part of the nation’s response.
Their checkered history reminds us that, as James Madison warned in
The Federalist, under certain circumstances constitutional guarantees
can become little more than “parchment barriers” to infringements on
Americans’ liberties.”

Rights can be gained, and rights can be taken away. A cencury and
a half afrer the end of slavery, the project of equal citizenship remains
unfinished. However flawed, the era that followed the Civil War can
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serve as an inspiration for those striving to achieve a more equal, more
just society. Every day we live the complex legacy of Reconstruction
and its overthrow. And because the ideals of freedom, equality, and
democracy are always contested, our understanding of the Recon-
struction amendments will forever be a work in progress. So long as
the legacy of slavery and Jim Crow continue to plague our sociery, we
can expect Americans to return to the nation’s second founding and

find there new meanings for our fractious and troubled times.

ACKNOWLEDGMENTS

O BOOK of history can be written withourt building on

the work of earlier scholars, and The Second Founding is

no exception. My greatest debt is to the fraternity of histo-
rians who have preceded me in studying the origins, ratification, and
interpretation of the Thirteenth, Fourteenth, and Fifteenth Amend-
ments, and who have illuminated the era of the Civil War and Recon-
struction that gave birth to the constitutional revolution.

I do wish, however, to thank a number of individuals who
responded to inquiries about specific aspects of this project, shared
ideas and sources, and in other ways offered assistance. Brendan Gillis,
David Konig, Alan Taylor, and Peter Onuf shared ideas about Thomas
Jefferson and the origins of the Thirteenth Amendment’s notorious
prisoner exemption. Gabrielle Foreman of the Colored Conventions
Project at the University of Delaware directed me to little-known
gatherings that shed light on African-Americans’ ideas about the
Constitution, and Leslic Rowland located relevant documents in the
files of the Freedmen and Southern Society Project at the University
of Maryland. In conversations dating back many years Akhil Amar,
Laura Edwards, Randall Kennedy, Kate Masur, and Amy Dru Stanley

177



178 ¢+ ACKENOWLEDGMENTS

shared their own thinking related to the issues discussed in this book.
T have learned enormously from all of them,

I am particularly indebted to three outstanding scholars—Martha
S. Jones, Michael Klarman, and Christopher Schmidt, who gener-
ously read the entire manuscript and offered invaluable suggestions.

Thanks, too, to participants in conferences during the past few
years, whose incisive comments on my presentations helped me clar-
ify my thoughts: the Thirteenth Amendment Symposium (Columbia
Law School); Salmon P. Chase Lecture and Symposium (Georgetown
Center for the Constitution); The Many Fourteenth Amendments
(University of Miami); Symposium on the Fifteenth Amendment
(University of the South); Lincoln’s Unfinished Work (Clemson
University); the White House Counsel’s Office Retreat (Camp David);
and the Second and Tenth Circuit Judicial Conferences.

As always, I thank my literary agent and all-around advisor and
advocate Sandra Dijkstra and her staff, and the team at W. W. Norton
& Company, especially Steve Forman, an insightful and supportive
editor, and his colleague Lily Gellman.

My greatest debt is to my wife, Lynn Garafola, a writer and editor
extraordinaire, who took time from her own writing projects to read
the manuscript and who offered counsel and support in numerous
other ways.

The book’s dedication is a small token of my deep affection for
our daughter Daria and her husband Kjell Wangensteen, whom we
recently welcomed into our family.

New York City
NOVEMBER 2018

NOTES

ABBREVIATIONS USED IN NOTES

AJLH
‘elc
CR
CLR
GJLP
HL
JAH
JCWE
JSCH
LC
LHR
NAS
YiJ

American Journal of Legal History
Congressional Globe

Congressional Record

Columbia Law Review

Georgetown Journal of Law and Public Policy
Houghton Library, Harvard University
Journal of American History
Journal of the Civil War Era
Journal of Supreme Court History
Library of Congress

Law and History Review

National Anti-Slavery Standard

Yale Law Journal

179



150 °* NOTES

PREFACE

)

IC,

13.

CG, 415t Congress, 2nd Session, 3607.

. Eric Foner, Reconstruction: America’s Unfinished Revolution 18631877 (New

York, 2014 ed.). For a collection of essays surveying current scholarship on
Reconstrucrion, see John David Smith, ed., luterpreting American History:
Reconstruction (Kent, 2016).

. John David Smith, ed., The Dunning School: Historians, Race, and the Mean-

ing of Reconstruction (Lexington, o13).

. John W. Burgess, Reconstruction and the Constitution 1866-1876 (New York,

1902), 217; Claude G. Bowers, The Tragic Era: The Revolution After Lincoln
(Cambridge, 1929).

. Marilyn Lake and Henry Reynolds, Drawing the Global Colour Line: IWhite

Men'’s Countries and the International Challenge of Racial Equality (New
York, 2008), 6—10, 50—65.

- Jason Morgan Ward, “Causes Lost and Found: Remembering and Refight-

ing Reconstruction in the Roosevelt Era,” in Carole Emberton and Bruce
E. Baker, eds., Remembering Reconstruction: Struggles Over the Meaning of
America’s Most Turbulent Era (Baton Rouge, 2017), 37-39; Gunnar Myrdal,
An American Dilemma: The Negro Problem and Modern Democracy (New
York, 194 4), 446.

Eric Foner, “The Supreme Court and the History of Reconstruction—and
Vice Versa,” CLR, 112 (November 2012), 1585-1608; David M. O’Brien, Justice
Robert H, Jackson's Unpublished Opinion in Brown v. Board: Conflict, Compro-
mise, and Constitutional Interpretation (Lawrence, 1017), 124.

W.E. B. Du Bois, Black Reconstruction in America (New York, 1935).

George S. Boutwell, Reminiscences of Sixty Years in Public Affairs (2 vols.: New
York, 1902), 2:42.

David E. Kyvig, ed., Unintended Consequences of Constitutional Amendments
{Athens, 2000).

CG, 39th Congress, 1st Session, 2466—67; Barry Friedman, “Reconstructing
Reconstruction: Some Problems for Originalists (And for Everybody Else,
Too)." University of Pennsylvania Journal of Constitutional Law, 11 (July
2009), 1707. See also Jamal Greene, “Fourteenth Amendment Originalism,”
Maryland Law Review, 71 (2012), 979-84.

2. Faye E. Dudden, Fighting Chance: The Struggle over Woman Suffrage and

Black Suffrage in Reconstruction America (New York, 2011), 51.

Elizabeth Cady Stancon, Eighty Years and Move (1815-1897) (New York, 1898),
241; Elizabeth Beaumont, The Civic Constitution: Civic Visions and Struggles
in the Path Toward Constitutional Democracy (New York, 2014), xv—xvi, 2-
4; Laura F. Edwards, A Legal History of the Civil War and Reconstruction: A

I4.

16.

Notes = 181

Nation of Rights (New York, 2o15), 6; Hendrik Hartog, “The Constitution of
Aspiration and “The Rights that Belong to Us All,” J4H, 74 (December 1987),
354; Catherine A. Jones, “Women, Gender, and the Boundaries of Recon-
struction,” JCWVE, 8 (March 2018), 116,

CG, 415t Congress, 2nd Session, 3607; Foner, Reconstruction, 232.

David W. Blight, Frederick Douglass: Prophet of Freedom (New York,
2018), 743.

Michael Vorenberg, Final Freedom: The Civil War, the Abolition of Slavery,
and the Thirteenth Amendment (New York, 2001), 6o; Philadelphia North
American and United States Gazette, June 8, 1866.

INTRODUCTION

[N

Michael J. Klarman, The Framers’ Conp: The Making of the United States Con-
stitution (New York, 2016), 261.

Sean Wilentz, No Property in Man: Slavery and Antislavery at the Nation’s
Founding (Cambridge, 2018), 162-63; “Interview: Linda Colley,” British Acad-
emy Review, 28 (Summer 2016), 26. I borrow the observation about “We the
People” from a talk by James Sidbury at “The Future of the African-American
Past,” a conference held in Washington, D.C., in May 2016.

Benedict R. Anderson, Imagined Communities: Reflections on the Origin and
Spread of Nationalism (London, 1983); J. Hecror St. John de Crévecoeur, Les-
ters from an American Farmer, ed. Alfred E. Stone (New York, 1981), 69.
Carrie Hyde, Civic Longing: The Speculative Origins of U.S. Citizenship
(Cambridge, 2018), 10; Rogers M. Smith, Civic Ideals: Conflicting Visions of
Citizenship in U.S. History (New Haven, 1997), 115-25; Eric Mathiesen, The
Loyal Republic: Traitors, Slaves, and the Remaking of Citizenship in Civil War
America {Chapel Hill, 2018), 13-14; CG, goth Congress, 3rd Session, Appen-
dix, 95-96; William J. Novak, “The Legal Transformation of Citizenship in
Nineteenth-Century America,” in Meg Jacobs, William J. Novak, and Julian
E. Zelizer, eds., The Democratic Experiment: New Directions in American
Political History (Princeton, 2003), 110.

CG, soth Congress, 3rd Session, Appendix, 95-96; William M. Wiecel,
“Emancipation and Civil Status: The American Experience, 1865—1915,” in
Alexander Tsesis, ed., The Promises of Liberty: The History and Contemporary
Relevance of the Thirteenth Amendment (New York, 2010), 79-83; Smich, Civic
Ideals, 180; Paul Finkelman, “Prelude ro cthe Fourteench Amendment: Black
Legal Rights in che Antebellum North,” Rutgers Law Journal, 17 (Spring/
Summer 1986), 415—82; James H. Kettner, The Development of American Citi-
zenship, 1608—1870 (Chapel Hill, 1978), 311-23.



1§2 e+ NOTES

6. Nathan Perl-Rosenthal, Citizen Sailors: Becoming American in the Age of Rev-

10,

II.

13.

olution (Cambridge, 2015), 188—90; Smith, Civic Ideals, 175-77, 25558,

. Eric Foner, “The Meaning of Freedom in the Age of Emancipation,” J4H, 81

(September 1994), 443; Noah Webster, A Dictionary of the English Language
(2 vols.: London, 18s2); Laura E. Free, Suffrage Reconstructed: Gender, Race,
and Veting Rights in the Civil War Era (Ithaca, 2015), 11,

. J.R.Pole, The Pursuit of Equality in American History (rev. ed.: Berkeley, 1993),

38; Linda K. Kerber, “The Meanings of Citizenship,” J4H, 84 (December
1997), 834—40; Linda A. Tvrdy, “Constitutional Rights in a Common Law
World: The Reconstruction of North Carolina Legal Culture, 1865—187.4"
(Ph.D. diss., Columbia University, 2013); CG, 38th Congress, 1st Session, 1488;
Novak, “Legal Transformation,” 88-97; Laura F. Edwards, The People and
Their Peace: Legal Culture and the Transformation of Inequality in the Post-
Revolutionary South (Chapel Hill, 2009), 5-13.

James Oakes, “Nartural Rights, Citizenship Rights, States’ Rights, and Black
Rights: Another Look at Lincoln and Race,” in Eric Foner, ed., Our Lincoln:
New Perspectives on Lincoln and His Worid (New York, 2008), 110-14; Laura
F. Edwards, “The Reconstruction of Rights: The Fourteenth Amendment and
Popular Conceptions of Governance,” JSCH, 41 {(November 2016), 313.

Eric Foner, Free Soil, Free Labor, Free Men: The Ideology of the Republican
Party Before the Civil War (New York, 1995 ed.), 290—95; New York Times,
November 8, 1860.

Heather Cox Richardson, “Norch and West of Reconstruction: Studies in
Political Economy,” in Thomas J. Brown, ed., Reconstructions: New Perspee-
tives on the Postbellum United States (New York, 2006), 69; Kate Masur, “ “The
People’s Welfare,” Police Powers, and the Rights of Free People of African
Descent,” AJLH, 57 (June 2017), 238—42; Laura F. Edwards, “Reconstruction
and the History of Governance,” in Gregory P. Downs and Kate Masur, eds.,
The World the Civil War Made (Chapel Hill, 2015), 22~45; William J. Novak,
The People’s Welfare: Law and Regulation in Nineteenth-Century America
(Chapel Hill, 1996).

. Philip S. Foner, ed., The Life and Writings of Frederick Douglass (5 vols.: New

York, 1950-75), 4: 199; New York World, April s, 1872; Downs and Masur,
Weorld the Civil War Made, 3—15.

Smith, Civic Ideals, 247; Randy E. Barnetr, “Whence Comes Section One?
The Abolitionist Origins of the Fourteenth Amendment,” Journal of Legal
Analysis, 3 (Spring 1011), 165—69; Liberator, July 1.4, 185 4; Michael Kammen, 4
Machine That Wonld Go of Itself: The Constitution in American Culture (New
York, 1986), 101; Mark E. Brandon, Free in the World: American Slavery and
Constitutional Failure (Princeton, 1998), s2—s7; C. Peter Ripley et al,, eds.,
The Black Abolitionist Papers (5 vols.: Chapel Hill, 1985~92), 2: 202; Freder-

14.

I5.

16.

17.

19.

1.

Notes = 183

ick Douglass, The Constitution of the United States: Is It Pro-Slavery or Anti-
Slavery (Halifax, 1860), 12; Frederick Donglass’ Paper, December 7, 18ss.
Foner, Free Soif, 73—102; James Qakes, Freedom National: The Destruction
of Slavery in the United States, 1561-1865 (New York, 2012), 1-48; James
Oakes, The Scorpion’s Sting: Antislavery and the Coming of the Civil War
(New York, 2014).

Foner, Free Soil, 83; Roy P. Basler, ed., The Collected Works of dbrabam Lincoln
(8 vols.: New Brunswick, 1953—ss), 3: 522—50; Elizabeth Beaumont, The Civic
Constitution: Civic Visions and Struggles in the Path Toward Constitutional
Democracy (New York, 2014), 120-22.

Larry Ceplair, ed., The Public Years of Sarah and dAngelina Grimbké: Selected
Writings 1835—1839 (New York, 1989), 194-95; William Yates, Rights of Colored
Men to Suffrage, Citizenship and Trial by Jury (Philadelphia, 1838); Manisha
Sinha, The Slave’s Cause: A History of Abolition (New Haven, 2016), 462; The
Constitution of the American Anti-Slavery Society: with the Declaration of the
National Anti-Slavery Convention at Philadelphia, 1833 (New York, 1838), 7.
Martha S. Jones discusses Yates and his treatise in Birthright Citizens: A His-
tory of Race and Rights in Antebellum America (New York, 2018), 1-8.
Liberator, December 29, 1832; Proceedings of the New England Anti-slavery
Convention: held in Boston, May 24, 25, 26, 1836 (Boston, 1836), 17; Foner, Free
Soil, 2.81-8.4; Gerard N. Magliocca, American Founding Son: John Bingham
and the Invention of the Fourteenth Amendment (New York, 2013), 56.

Jones, Birthright Citizens; Donald G. Nieman, “The Language of Libera-
tion: African Americans and Equalitarian Constitutionalism, 1830-1950,"
in Nieman, ed., The Constitution, Law, and American Life: Critical Aspects
of the Nineteenth-Century Experience (Athens, 1992), 69; Martin R. Delany,
The Condition, Elevation, and Destiny of the Coloved People of the United
States (Philadelphia, 1852), 48; Colored American, May 9, 18.40; Minutes of the
National Convention of Colored Citizens; Held at Buffalo (New York, 1843), 17.
Ripley, Black Abolitionist Papers, 4: 230, 252; Elizabeth Stordeur Pryor, Colored
Travelers: Mobility and the Fight for Citizenship before the Civil War (Chapel
Hill, 2016), 1-4; Andrew K. Diemer, The Politics of Black Citizenship: Free Afri-
can Americans in the Mid-Atlantic Borderland, 18r7—1863 (Athens, 2016), 6-7.

. Eric Slauter, The State as a Work of Art: The Cultural Origins of the Constitn-

tion (Chicago, 2009), 173-74; Harold M. Hyman and William M. Wiecek,
Egual Justice Under Law: Constitutional Development 18351875 (New York,
1982), 400; Eric Foner, “Rights and the Constitution in Black Life During
the Civil War and Reconstruction,” J4H, 74 (December 1987), 213; Philip S.
Foner and George E. Walker, eds., The Proceedings of the Black State Conven-
tiois, 18401865 (2 vols.: Philadelphia, 1979), 1: 172.

Paul Finkelman, Supreme Injustice: Slavery in the Nation’s Highest Court



22,

25.

27,

28.
29.

30.

3L

84 * NOTES

(Cambridge, 2018), 52; Smith, Civic Ideals, 265—68; Robert J. Cottrol, The
Long, Lingering Shadow: Slavery, Race, and Law in the American Hemisphere
(Athens, 2013), 80-81.

Anglo-African Magazine (May 1859), 144~50; Richard L. Aynes, “Unintended
Consequences of the Fourteenth Amendment,” in David E. Kyvig, ed., Unin-
tended Consequences of Constitutional Amendments (Athens, 2000}, 113.

. James M. McPherson, The Struggle for Equality: Abolitionists and the Negro in

the Civil War and Reconstruction (Princeton, 1964), 221; William G. Shade,
“‘Revolutions May Go Backwards”: The American Civil War and the Problem
of Political Development,” Social Science Quarterly, s5 (December 1974), 760;
James M. McPherson, ed., The Negro's Civil War (New York, 196s), 251-52.

. Michael Vorenberg, “Citizenship and the Thirteenth Amendment: Under-

standing the Deafening Silence,” in Tsesis, Promises of Liberty, 70; Jones,
Birthright Citizens, 148; Earl M. Maltz, Civil Rights, the Constitution, and
Congress, 18631809 (Lawrence, 1990), 7-8.

Christian Recorder, July o, 1864; Christian G. Samito, Becoming American
Under Five: Irish Americans, African Americans, and the Politics of Citizenship
During the Civil War Era (Ithaca, 2009), 170~71; Foner, Reconstruction, 62—
65; McPherson, Negro’s Civif War, 250-54.

CG, 4oth Congress, 3rd Session, Appendix, 29.4; Charles Sumner to John Brighr,
May 27, 1867, John Brighe Papers, Bricish Library; Foner, Reconstruction, 2.4.
Foner, Douglass, 3: 394—401; New York Times, January 17, 1864; Journal of
Commerce in NAS, May 7, 1864.

Foner, Reconstruction, 40—G66.

Colin Kidd, “The Grail of Original Meaning: Uses of the Past in American
Constiturional Theory,” Transactions of the Royal Historical Society, 6 ser., 26
(2016), 177—78; Thomas Paine: Collected Writings (New York, 1995), 57.4; Eric
Foner, The Fiery Trial: Abrabam Lincoln and American Slavery (New York,
2010), 171-72, 242; Kammen, 4 Machine, 112,

Foner, Reconstruction, 232; David Donald, Charles Sumner and the Rights of Man
(New York, 1970), 352; Gideon Welles, “A Defense of Andrew Johnson’s Admin-
istration,” manuscript, 1868, Gideon Welles Papers, Huntington Library.

E.L. Godkin, “The Constitution and Its Defects,” North American Review, 99
(July 1864), 120.

. Wendell Phillips to Charles Sumner, March 2.4, 1866, Charles Sumner Papers, HL.

CHAPTER 1: WHAT Is FREEDOM?

Roy P. Basler, ed., The Collected Works of Abrabam Lincoln (8 vols.: New
Brunswick, 1953-55), 8: 333; Chicago Daily Tribune, May 15, 1858.

10.

II.

1z,

13.

14.

I5.

16.

17.
18.

Notes » 185

New York Times, December 17, 1864; Gregory P. Downs, Affer Appomattox:
Military Occupation and the Ends of War (Cambridge, 2015), 41; Charles Fair-
man, Reconstruction and Reunion 1864—88, Part One (New York, 1971), 1156.
Manisha Sinha, The Slave’s Cause: A History of Abolition (New Haven, 2016),
587; Michael Vorenberg, Final Freedom: The Civil War, the Abolition of Slav-
ery, and the Thirteenth Amendment (New York, 2001), 18-22.

Basler, Collected Waorks, 1: 492; Eric Foner, The Fiery Trial: Abrabam Lincoln
and American Slavery (New York, 2010).

Basler, Collected Works, 2: 461; 3: 181; James Oakes, The Scorpion’s Sting: Anti-
stavery and the Coming of the Civil War (New York, 2014), 16-17.

Ira Betlin, Many Thousands Gone: The First Two Centuries of Slavery in North
America (New York, 1998), 8; Moses L Finley, Ancient Slavery and Modern
Ideology (New York, 1980), 79—80; R. L. Meck etal,, eds., The Glasgow Edition
of the Works and Correspondence of Adam Smith (8 vols.: New York, 1976~
83), 5: 173; Eric Foner, “Lincoln and Colonization,” in Foner, ed., Onr Lincoln:
New Perspectives on Lincoln and His World (New York, 2008), 135-66.
Rebecca J. Scott, “Paper Thin: Freedom and Re-enslavement in the Diaspora
of the Haitian Revolution,” LHR, 9 (November zo11), 1061-87.

Foner, Fiery Trial, 171—220.

Ibid., 230—38.

Ibid., 240—47; Philip S. Foner, ed., The Life and Wryitings of Frederick Douglass
{5 vols.: New York, 1950-75), 3: 394.

Basler, Collected Works, 6: 28—29.

James Oakes, “Making Freedom National: Salmon P. Chase and the Aboli-
tion of Slavery,” GJLP, 13 (Summer 2o015), 407; Basler, Collected Works, 7: 1-2,
36—s54; Foner, Fiery Trial, 305-06, 315; Wisconsin State Register, April 16, 1864.
CG, 38th Congress, 1st Session, 19, 1199; The Miscellaneous Writings of Francis
Lieber (2 vols.: Philadelphia, 1881), 2: 177-79.

Faye E. Dudden, Fighting Chance: The Struggle Over Woman Suffrage and
Black Suffrage in Reconstruction America (New York, 2011), 51-61; Elizabeth
Beaumont, The Civic Constitution: Civic Visions and Struggles in the Path
Toward Constitutional Democracy (New York, 2014), 157; James M. McPher-
son, “In Pursuit of Constitutional Abolitionism,” in Alexander Tsesis, ed., The
Promises of Liberty: The History and Contemporary Relevance of the Thirteenth
Amendment (New York, 2010), 29; NAS, February 6, March 19, May 28, 186 4;
Sinha, Slave’s Cause, 587.

David Donald, Charles Sumner and the Rights of Man (New York, 1970), 147~
s1; NAS, January g, 186.4; CG, 38ch Congress, 1st Session, 521, 1482.

Ibid., 39th Congress, 1st Session, 1118.

Ibid., 38th Congress, 1st Session, 1314, 1488,

Ibid., 38ch Congress, 1st Session, 523, 1320-21



21,

30.

31

33.

186 ¢ NOTES

. New York Hevald, January 12, 1866; Chicago Tribune, November 14, 1864.
20. The first eight amendments, the core of the Bill of Rights, were almost univer-

sally understood to protect civil liberties against violation by the federal gov-
ernment; the Ninth and Tenth reserved other, unspecified, rights and powers
to the states and the people; che Eleventh restricted federal judicial power. The
Twelfth revised how votes were cast by presidential electors and did nor affect
the balance of power berween the state and national governments.

Harold M. Hyman and William M. Wiecek, Equal Justice Under Law: Con-
stitutional Development 1835-1875 (New York, 1982), 386-87; James G. Blaine,
Twenty Years of Congress (2 vols.: Norwich, 1884}, 1: 539.

2. Stephen Sawyer and William J. Novak, “Emancipation and the Creation

of Modern Liberal States in America and France,” JCHE, 3 (December
2016), 471.
Foner, Fiery Trial, 292—93; CG, 38th Congress, 1st Session, 1364—66, 1484,
2941, 2987,

. Ibid., 38th Congress, 1st Session, 2615, 2981, 2986, 2991.

Ibid., 38ch Congress, 1st Session, 1864, 2995; New York Herald, February 6,
April 9, 1864.

Isaac N. Arnold to Abraham Lincoln, December 4, 1863, Abraham Lincoln
Papers, LC; Foner, Fiery Trial, 298-99; NAS, July 9, 1864; New York Times,
February 13, June 13, 186 4.

. Vorenberg, Final Freedom, 94; NAS, November s, 1864; Foner, Fiery Trial,

312—13.

28. New York Times, January 12, 1865; CG, 38th Congress, 2nd Session, 122, 260;

Leonard L. Richards, IWho Freed the Slaves? The Fight Over the Thirteenth
Amendment (Chicago, 2015), 204-15.

. CG, 38th Congress, 2nd Session, 531; Cbimgo Tribune, February 1, 1865; Boston

Daily Advertiser, February 1, 4, 1863; "George W. Julian's Journal—the Assas-
sination of Lincoln,” Indiana Magazine of History, 11 (December 1915), 327;
New York Tribune, February 1, 1865; New York Herald, February 1, 1865; New
York Times, February 1, 1865.

Basler, Collected Works, 8: 254; David E. Kyvig, Explicit and Authentic Acts:
Amending the U.S. Constitution, 1776-1g95 (Lawrence, 1996), 162.

Foner, Fiery Trial, 316; Eric Foner, Reconstruction: America’s Unfinished Revo-
lution 1863-1877 (New York, 2014 ed.), 176—77; Bruce Ackerman, e the Peo-
ple: Transformations (Cambridge, 1998), 139.

. M. Audley Couper to Francis P. Corbin, July 28, 18466, Francis P. Corbin

Papers, New York Public Library; Samuel L. M. Barlow to Montgomery Blair,
November 13, 1865, Samuel L. M. Barlow Papers, Huntingron Library; Acker-
man, JVe the People, 143; Richards, Who Freed the Slaves?, 239.

New York Times, December 20, 1865; Mitch Kachun, Festivals of Freedom:

34

35.
36.

37

38.

39.

4o.

41

44

Notes » 187

Memory and Meaning in Aﬁ-imn American Emancipation Celebrations, tSo§—
rgrs (Amherst, 2003), 117-20, 176, 183, 238—60; William H. Wiggins Jr., O
Freedom! Afro-Amevican Emancipation Celebrations (Knoxville, 1987), 20.
Memoirs of Cornelins Cole (New York, 1908), 220; Guyora Binder, “Did the
Slaves Author the Thirteenth Amendment? An Essay in Redempeive History,”
Yale Journal of Law and the Humanities, s (Summer 1993), 471—-506; CG, 38th
Congress, 15t Session, 1203, 1324; 2nd Session, 202,

Ibid., 38th Congress, 1st Session, 1465, 2960—62.

Ibid., 38th Cengress, 1st Session, 1313, 1439—40, 2989,

Jacobus tenBroek, “Thirteench Amendment to the Constitution of the United
States: Consummation to Abolition and Key to the Fourteenth Amendment,”
California Law Review, 39 (June 1951), 180~81; CG, 38th Congress, 1st Session,
1324, 1424, 2990; 2nd Session, 202; Michael Vorenberg, “Citizenship and the
Thirteenth Amendment: Understanding the Deafening Silence,” in Tsesis,
Promises of Liberty, s8—6L

Lea S. VanderVelde, “The Labor Vision of the Thirteenth Amendment,” Uni-
versity of Pennsylvania Law Review, 138 (December 1989), 437-504; Basler,
Collected Warks, 8: 332—33; CG, 37th Congress, 2nd Session, Appendix, 322;
38th Congress, 1st Session, 2989—g0.

Ibid., 38th Congress, 1st Session, 2990.

Stacey L. Smith, Freedom’s Frontier: California and the Struggle Over Unfree
Labor, Emancipation, and Reconstruction (Chapel Hill, 2013), 3-5, 206-17;
Stacey L. Smith, “Emancipating Peons, Excluding Coolies,” in Gregory P.
Downs and Kate Masur, eds., The World the Civil War Made (Chapel Hill,
2015), 46-74.

Laura F. Edwards, A4 Legal History of the Civil War and Reconstruction: A
Nation of Rights (New York, 2015), 124—27; Thavolia Glymph, * T'm a Radical
Black Girl* Black Women Unionists and che Politics of Civil War History,”
JCWE, 8 (September 2018), 364—66; Foner, Reconstruction, 85-88, 290-91;
Catherine A. Jones, “Women, Gender, and the Boundaries of Reconstruc-
tion,” JCWE, 8 (March 2018), 113.

. CG, 38th Congress, 2nd Session, 193.
. Roger Ekirch, Bound for America: The Transportation of British Conwvicts to the

Colonies, r718—r1775 (New York, 1987), 22—27, 236—37; Rebecca M. McLennan,
The Crisis of Imprisonment: Protest, Politics, and the Making of the American
Penal State, 1776-r941 (New York, 2008), 53—55, 63~66; Matrchew J. Mancini,
One Dies, Get Another: Convict Leasing in the American Sonth, 1866—1928
(Columbia, 1996), 1~14; Alex Lichtenstein, Tivice the Work of Free Labor: The
Political Economy of Convict Labor in the New South (New York, 1996), 23.

David Brion Davis, “Foreword: The Rocky Road to Freedom,” in Tsesis, Prom-
ises of Liberty, xi; Thomas Jefferson, Notes o the State of Virginia, ed. William



45.

46.

47.

48.

49.

50.

5L,

188 + NOTES

Peden (New York, 1954), 138; Christopher R. Green, “Duly Convicted: The
Thirteenth Amendment as Procedural Due Process, GJLP, 15 (Winter 2017),
80; McLennan, Crisis of Imprisonment, 17. Thanks to David Konig for sharing
ideas from his forchcoming book on Jefferson’s legal thought.

David R. Upham, “The Understanding of ‘Neither Slavery Nor Involuntary
Servitude Shall Exist,’ Before the Thirteenth Amendment,” GJLP, 15 (Win-
ter 2017), 139; Fairman, Reconstruction and Reunion, 1119; Green, “Duly
Convicted,” 79-80; CG, 38th Congress, 1st Session, 1325. The texes of state
constitutions may be found in Francis N. Thorpe, ed., The Federal and State
Constitutions (7 vols.: Washington, 1909). In emails to the author the histori-
ans Peter Onuf and Alan Taylor both referred to Jefferson’s prisoner exemp-
tion as “boilerplate” language.

Boston Daily Advertiser, April 14, 1864; CG, 38th Congress, 1st Session, 521,
1488; The Principia, February 18, 1864; Beverly Wilson Palmer, ed., The
Selected Letters of Charles Sumner (2 vols.: Boston, 1990), 2: 233.

Sidney Andrews, The South Since the War (Boston, 1866), 324; Annnal Cyclo-
pedia, 1865, 19; Eric Foner, Nothing But Freedom: Emancipation and Its Legacy
(Baton Rouge, 1983), 49—52; Hyman and Wiecek, Equal Justice, 319—20; Jerrell
H. Shofner, Nor Is It Over Yet: Flovida in the Era of Reconstruction, 18631877
(Gainesville, 1974), s0—52; J. W. Blackwell to Andrew Johnson, November 2.4,
1865, Andrew Johnson Papers, LC; “Official Proceedings of the Colored Con-
vention for the State of Mississippi, Vicksburg, November 12-25, 1865,” man-
uscript, M-82 1866, Letters Received, Ser. 15, Washington Headquarters, RG
105, National Archives.

New Haven Daily Palladium, December 6, 1865; Daniel R. Goodloe, Manu-
script History of Southern Provisional Governments of 1865, Daniel R. Good-
loe Papers, Southern Historical Collection, Universicy of North Carolina,
Chapel Hill.

C. E. Lippincott to Lyman Trumbull, August 29, 1865, Lyman Trumbull
Papers, LC; New York Tribune, December 25, 1865; Joe M. Richardson, The
Negro in the Reconstruction of Florida, 1865-1877 (Tallahassee, 1965), 44; Lib-
erator; December 18, 1865; CG, 39th Congress, 1st Session, 153, 332—33, 427;
NAS, January 19, 1867.

CG, 39th Congress, 2nd Session, 344—48.

CG, 39th Congress, 1st Session, 655; Thorpe, Federal and State Constitutions, 6:
3281; New York Times, July 2, 2017,

. David M. Oshinsky, “Convict Labor in the Post-Civil War South: Involuntary

Servitude After the Thirteenth Amendment,” in Tsesis, Promises of Liberty, 101-
9; Mancini, One Dies, Get Another, 10—41; Douglas A. Blackmon, Slavery by
Another Name: The Re-Enslavement of Black People in Amevica from the Civil
War to World War II (New York, 2008), 7; William S. Harris, The Day of the

53.

54.

35-

56.
57-

58.

59.
6o.

Notes = 189

Carpetbagger: Republican Reconstruction in Mississippi (Baton Rouge, 1979),
38-39; Foner, Reconstruction, 593; Celored Men, Read! How Your Friends Are
Treated!, Broadside, July 1876, R. C. Martin Papers, Louisiana State University;
Lichtenstein, Tivice the Work, 18, 193; McLennan, Crisis of Tmprisonment, 87-13s.
Foner, Reconstruction, 79; Philip S. Foner and George E. Walker, eds., Pro-
ceedings of the Black National and State Conventions, 1865—1900 (Philadelphia,
1986), 180; Steven Hahn, .4 Nation Under Our Feet: Black Political Struggles in
the Rural South from Slavery to the Great Migration (Cambridge, 2003), 118-
20; Proceedings of the National Convention of Colored Men, Held in the City of
Syvacuse (Boston, 1864}, 42, 47; Vorenberg, Final Freedom, 81-87.

Foner, Reconstruction, 63—6s; New Orleans Tribune, September 9, 1865; Hugh
Davis, “We Wil Be Satisfied With Nothing Less”: The African American Strug-
gle for Equal Rights in the North During Reconstruction (Ithaca, 2011), 1-21;
Philip S. Foner and George E. Walker, eds., The Proceedings of the Black State
Conventions, 1840-1865 (2 vols.: Philadelphia, 1979), 1: 202.

Foner, Reconstruction, 114—15; Hahn, A Nation, 119-20; Foner and Walker,
Proceedings of Black State Conventions, »: 268; Missouri Democrat, November
29, 1865; “Colored People of Mobile” to [General Wager Swayne], August 2,
1865, Miscellaneous Papers, ser. 29, Alabama Assistant Commissioner, RG
105, National Archives; Timothy S. Huebner, Liberty and Union: The Civil
War Era and American Constitutionalism (Lawrence, 2016), 323—47; Anglo-
African Magasine, December 23, 1865.

Liberator, February 3, 10, 17, May 26, 1865; NAS, May 20, June 3, 186s.

Faners, Reconstruction, 66—67; NAS, February 3, March 4, 186s; Foner, Doug-
lass, 378—83.

New York World in Washington Daily National Intelligencer, January 13, 1865,
Edwards, Legal History, go.

The Works of Chavles Sumner (15 vols.: Boston, 1870-83), 9: 427,

CHAPTER 2: TOWARD EQUALITY

=

Eric Foner, Reconstruction: America’s Unfinished Revolution 18631877 (New
York, 2014 ed.), 228-39, CG, 39th Congress, 15t Scssion, 74.

. Ibid,, 39th Congress, 1st Session, 2882; 4oth Congeess, 3rd Session, 1326; 39th

Congress, 1st Session, House Report 30, pt. 2, 174.

Mark M. Krug, Lyman Trumbull, Conservative Radical (New York, 1965);
Foner, Reconstruction, 2 41-42; Thaddeus Stevens to Charles Sumner, August
16,1865, Charles Sumner Papers, HL; LaWanda Cox and John H. Cox, “Negro
Suffrage and Republican Politics: The Problem of Motivation in Reconstruc-
tion Historiography,” Journal of Southern History, 33 (August 1967), 317-18.



1C.

II.

12,
. Ibid., 39th Congress, 1st Session, 476, 1757—6o0.
14.

16.

17.

190 * NOTES

. CG, 39th Congress, 1st Session, 110, 256; Appendix, 56-57, 101—2; New York

Herald, January 31, 1866.

. CG, 39th Congress, 15t Session, 5, 297.
. Beverly Wilson Palmer and Holly Byers Ochoa, eds., The Selected Papers of

Thaddeus Stevens (2 vols.: Pittsburgh, 1997-98), 2: 37; CG, 39th Congress, 1st
Session, 342, 1025; Netw York Times, January 14, February 17, 22, 1866; New
Orleans Tribune, December 22, 1865; Chicago Tribune, December 29, 1865.

. Earl Malcz, “Moving Beyond Race: The Joint Commictee on Reconstruction

and the Drafting of the Fourteenth Amendment,” Hastings Constitutional
Law Quarterly, 42 (Winter 2015), 291; Eric Mathiesen, The Loyal Repub-
lic: Traitors, Slaves, and the Remaking of Citizenship in Civil War America
(Chapel Hill, 2018), 140—41; 39th Congress, 1st Session, House Report 30;
CG, 39th Congress, 2nd Session, 782; Benjamin B. Kendrick, 7he Journal of
the Joint Committee of Fifteen on Reconstruction (New York, 1914).

. CG, 39th Congress, 15t Session, 1307.
. Laura E. Free, Suffrage Reconstructed: Gender, Race, and Voting Rights in the

Civil War Era (Ithaca, 2015), 114-15; CG, 39th Congress, 15t Session, 141,
D. Michael Bottoms, An Aristocracy of Color: Race and Reconstruction in Cali-
fornia and the West, 18501890 (Norman, 2013), 68; George W. Julian, Political
Recollections 1840 to 1872 (Chicago, 1884), 272; CG, 39th Congress, 1st Session,
183, 407; 39th Congress, 1st Session, House Report 30, prt. 2, 158.
Garrett Epps, Democracy Reborn: The Fourteenth Amendment and the Fight
for Equal Rights in Post—Civil War America (New York, 2006), 107-18; CG,
3oth Congress, 1st Session, 673, 1228, 1288, 2459; Boston Duaily Advertiser, Feb-
ruary 16, 1866; NAS, February 3, 1866; James G. Blaine, Tiwenty Years of Con-
gress (2 vols.: Norwich, 1884), 2: 196—98.

U.S. Statutes at Lavge, 14: 27-28; CG, 39th Congress, 15t Session, 42.

Ibid., 39th Congress, 1st Session, 298, 1291; New York Tribune, November 17,
1865. On Bingham’s career, see Gerard N. Magliocca, dmerican Founding Son:
John Bingham and the Invention of the Fourteentlh Amendment (New York, 2013).
CG, 39th Congress, 15t Session, 1151; William McWillie to Benjamin S. Hum-
phreys, December 31, 1866, Mississippi Governor’s Papers, Mississippi Depart-
ment of Archives and History.

CG, 39th Congress, 1st Session, 474-75, 500, 599, 1833; Darrell A. H. Miller,
“The Thirteenth Amendment and the Regulation of Custom,” Columbia Law
Review, 112 (December 2012), 1811—54; Richard A. Gerber, “Civil Rights for
Freed Persons: The Issue of Privare Discrimination Revisited,” Connecticut
Review, 15 (Fall 1993), 25~33.

CG, 39th Congress, 15t Session, 319, 322, 476, 504, 606, 1117, 1156, 129.4; Blaine,
Tiwenty Years, 2: 179,

19.

27,
28.

Notes 191

. Harold M. Hyman and William M. Wiecek, Equal Justice Under Law: Con-

stitutional Development 1835—1875 (New York, 1982), 412-13; George Ruther-
glen, Civil Rights in the Shadow of Slavery: The Constitution, Common Law,
and the Civil Rights Act of 1866 (New York, 2013), 57-60; CG, 39th Congress,
1st Session, 1117-18.

St. Louis Republican in New York Evening Post, April 3, 1866; James D. Rich-
ardson, ed., A Compilation of the Messages and Papers of the Presidents 1789
1897 (10 vols.: Washington, 1896—99), 6: 399—405.

Kendrick, fewrnal of Joint Comimittee, 46; CG, 39th Congress, 1st Session,
157—58.

. Ibid,, 39th Congress, 1st Session, 1034, 1063-65, 1095.

Robert Dale Owen, “Political Results from the Varioloid,” Atlantic Monthiy,
35 (June 1875), 660—70; James O. Hollister, Life of Schuyler Colfax (New
York, 1886), 28.4; New York Times, May 21, 1866; David E. Kyvig, Explicit and
Authentic Acts: Amending the U.S. Constitution, 1776-1995 (Lawrence, 1996),
167.

CG, 39th Congress, 1st Session, 2459, 2768, 2890—91.

. Rogers M. Smith, Civic Ideals: Conflicting Visions of Citizenship in U.S.

History (New Haven, 1997), 309-11; Blaine, Twenty Years, 2: 207; Robert J.
Kaczorowski, “To Begin the Nation Anew: Congress, Citizenship, and Civil
Rights Afrer the Civil War,” dmerican Historical Review, 92 (February 1987),
533 CG, 39th Congress, 1st Session, 2890—96; Earl M. Malrz, “The Fourteenth
Amendment and Native American Cirizenship,” Constitutional Commentary,
17 {Winter 2000), 555—74; Catherine A. Jones, “Women, Gender, and the
Boundaries of Reconstruction,” JCIVE, 8 (March 2018), 121.

CR, 43rd Congress, 2nd Session, 1379; CG, 42nd Congress, 1st Session, Appen-
dix, 84.

Joseph B. James, The Framing of the Fourteenth Amendment (Urbana, 1956),
30; CG, 39th Congress, 1st Session, 304.1; Kurt T. Lash, The Fourteenth Amend-
ment and the Privileges and Iimmunities of American Citizenship (New York,
1014), 26-18.

CG, 39th Congress, 1st Session, 2765, 2961.

Elizabeth Reilly, “The Union as It Wasn't and the Constitution as It Isn'e: Sec-
tion § and Altering the Balance of Power,"” in Elizabeth Reilly, ed., fufinite
Hope and Finite Disappointment: The Story of the First Interpreters of the Four-
teenth Amendment (Akron, 2011}, 79-80; CG, 39th Congress, 1st Session, 156—
59, 1065, 1090,

Akhil Reed Amar, The Bill of Rights: Creation and Reconstruction (New
Haven, 1998), 284; CG, 39th Congress, 204, 1088-94, 1151, 1833; 42nd Con-
gress, 1st Session, Appendix, 84; Michael Kent Curtis, No State Shall Abridge:
The Fonrteenth Amendment and the Bill of Rights (Durham, 1986), 138—49;



30.

3L

35.

57

38.

39.

192 ° NOTES

Richard L. Aynes, “On Misreading John Bingham and the Fourteenth
Amendment,” YZJ, 103 (October 1993), 61-60; Foner, Reconstruction, 533.
John Harrison, “Reconstructing the Privileges or Immunities Clause,” YZ],
101 (May 1992), 1387; CG, 39th Congress, 1st Session, 156-59. Linda Bosniak
criticizes what she calls “citizenship romanticism” prevalent in recent legal
scholarship, which obscures that under cerrain circumstances, cicizenship
itself can become a mode of subordination of others. Linda Bosniak, The
Citizen and the Alien: Dilemmas of Contemporary Membership (Princeton,
2006), 1.

CG, 35th Congress, 2nd Session, 98s; Philip 5. Foner and George Walker, eds.,
The Proceedings of the Black State Conventions, 1840—186s (2 vols.: Philadel-
phia, 1979), 2: 263.

CG, 39th Congress, 1st Session, 256, 1159, 2766; 42nd Congress, 1st Session,
Appendix, 156; William E. Nelson, The Fourteenth Amendment: From Politi-
cal Principle to Judicial Doctrine (Cambridge, 1988), 76.

. NAS, August 29, 1863; CG, 39th Congress, 1st Session, Appendix, 57.

Laura F. Edwards, 4 Legal History of the Civil War and Reconstruction: A
Nation of Rights (New York, 2015), 105; Charles Elior Norton, ed., Orations
and Addresses of George William Curtis (3 vols.: New York, 189.4), 1: 172.
William J. Novak, “The Legal Transformation of Citizenship in Nineteenth-
Century America,” in Meg Jacobs, William J. Novak, and Julian E. Zelizer,
eds., The Democratic Experiment: New Directions in American Political His-
tory (Princeton, 2003), 93-106.

Faye E. Dudden, Fighting Chance: The Struggle over Woman Suffrage and
Black Suffrage in Reconstruction America (New York, 2011), 70-81, 82; Ellen
C. Du Bois, Feminism and Suffrage: The Emergence of an Independent Wom-
en’s Movement in America 1848-1869 (Ithaca, 1978), 61; NAS, May 13, 1865.
Free, Suffrage Reconstructed, 6, 105—6, 133-34; Dudden, Fighting Chance, 70~
71; Marcha S. Jones, A/ Bound Up Together: The Woman Question in African
American Public Culture, 1830-1900 (Chapel Hill, 2007), 135—36; Proceedings
of the Eleventh National Women's Rights Convention (New York, 1866); The-
odore Stanton and Harriot Stanton Blatch, eds., Efizabeth Cady Stanton as
Revealed in Her Letters, Diary and Reminiscences (2 vols.: New York, 1922), :
109-10, 202-3; Epps, Democracy Reborn, 216-18.

CG, 39th Congress, 1st Session, 685, 832, 2882; Appendix, 102; 39th Congress,
2nd Session, 40.

Foner, Reconstruction, 155—-56; CG, 39th Congress, 15t Session, 829, 1227, 1321;
Blaine, Twenty Years, 2: 201; George S. Boutwell, Reminiscences of Sixty Years
in Public Affairs (2 vols.: New York, 1902), 2: 42; Henry L. Dawes to Ella
Dawes, March 16, 1866, Henry L. Dawes Papers, LC; Beverly Wilson Palmer,
ed., The Selected Letters of Charles Sumner (2 vols.: Boston, 1990), 2: 316,

40,

41

43.

44.

45.

46.

47.
48.

49.

50,

51,

Notes 193

Novak, “Legal Transformation,” 109; Chicago Tribune, December 12, 1868;
CG, 39th Congress, 1st Session, 1115-20, 2460; Appendix, 228; Frederic Ban-
croft, ed., Speeches, Correspondence, and Political Papers of Carl Schurz (6 vols.:
New York, 1913), 1: 413; Richard H. Abbott, The Republican Party and the
South, 18551877 (Chapel Hill, 1986), 216-18; James A. Padgett, ed., “Recon-
struction Letters from North Carolina: Part I: Letters to Thaddeus Stevens,”
Novth Carolina Historical Review, 18 (April 1941), 181-82; Krug, Trumbull,
246-47; Christopher W. Schmidt, “Section s's Forgotten Years: Congres-
sional Power to Enforce the Fourteenth Amendment Before Katzenbach v.
Morgan,” Northwestern University Law Review, 113 {Issue 1 2018), 47. For the
view that Republicans remained wedded to tradicional ideas of federalism see
Michael Les Benedict, Preserving the Constitution: Essays on Politics and the
Constitution in the Reconstruction Era (New York, 2006), 4-9.

CG, 39th Congress, 15t Session, 1034, 2940; New York Herald, September 18,
1866.

. CG, 39th Congress, 15t Session, 523, 529, 2500, 2538, 2929, 32.13.

Ibid., 39th Congress, 1st Session, 2459, 3148. (“The baseless fabric of a vision” is
from Shakespeare’s The Tempest.)

Ibid., 39th Congress, 1st Session, 2332, 2462, 2766.

Wendell Phillips to Thaddeus Stevens, April 3o, 1866, Thaddeus Stevens
Papers, LC; NAS, July 14, 1866; Timothy Huebner, The Civil War Era and
American Constitutionalism (Lawrence, 2016), 360; New Orleans Tribune,
October 23, 1866; Stephen Kantrowitz, More than Freedom: Fighting for Black
Citizenship in a White Republic, 1829—1889 (New York, 2012), 319-25.

CG, 39th Congress, 1st Session, 2545, 3042, 3148; Foner, Reconstruction, 260
69; James E. Bond, No Easy Walk to Freedom: Reconstruction and the Rati-
fication of the Fourteenth Amendment (Westport, 1997), 37, 87-88, 192, 216;
Brooks D. Simpson, ed., Reconstruction: Voices from America’s First Great
Struggle for Racial Equality (New York, 2018), 314.

Wisconsin State Register, June 16, 1866; New York Times, October 11, 1866.
CG, 39th Congress, 2nd Session, 159—60; Foner, Reconstruction, 276—77; Rob-
ert M. Goldman, Reconstruction and Black Suffrage: Losing the Vote in Reese
and Cruikshank (Lawrence, 2001), 12.

Francis N. Thorpe, ed., The Federal and State Constitutions (7 vols.. Wash-
ingron, 1909), 2: 822; 3: 1449-50, 1461, 1467; 5: 2800; 6: 3593; William M.
Wiecek, “The Reconstruction of Federal Judicial Power, 1863-187s,” AJ/LH, 13
(October 1969), 333-36.

Joseph B. James, The Ratification of the Fourteenth Amendment (Macon, 1984);
Foner, Reconstruction, 277.

New York Journal of Commerce, June 16, 1866; Springfield Republican, June
9, 1866.



194 * NOTES

CHAPTER 3: THE R1GHT TO VOTE

I.

=

8.

Eric Foner, Reconstruction: America’s Unfinished Revolution 1863-1877 (New
York, 2014 ed.), 281~91; Francis B. Simkins and Robert H. Woody, South Car-
olina During Reconstruction (Chapel Hill, 1932), 81; Steven Hahn, A Nation
Under Qur Feet: Black Political Struggles in the Rural South from Slavery to the
Great Migration (Cambridge, 2003), 184; Samuel S. Gardner to O. D. Kinsman,
July 23, 1867, Wager Swayne Papers, Alabama State Department of Archives
and History; ]Oseph H. Catchings to Benjamin G. Humphreys, Aungust 1.4,
1866, Mississippi Governor's Papers, Mississippi Department of Archives and
History; Sydney Nachans, 4 Mind to Stay: White Plantation, Black Homeland
(Cambridge, zo17), 116.

415t Congress, 2nd Session, House Miscellaneous Document 154, 13 637;
Mobile Nationalist, April 5, May 16, 1867; Laura F. Edwards, 4 Legal History
of the Civil War and Reconstruction: A Nation of Rights (New York, 2015), 130~
36; Kate Masur, An Example for All the Land: Emancipation and the Struggle
Qver Equality in Washington, D.C. (Chapel Hill, 2010), 7~9; William Crely
to Adelbert Ames, October g, 1875, Mississippi Governor’s Papers.

Eric Foner, “Rights and the Constitution in Black Life During the Civil
War and Reconstruction,” J4H, 74 (December 1987), 203; Anne C. Bailey,
The Weeping Time: Memory and the Largest Slave Auction in American His-
tory (New York, 2017}, 123; Washington Daily Morning Chronicle, January 11,
1867; W. E. B. Du Bois, The Sosls of Black Folk (Chicago, 1903), 45 CG, 4oth
Congress, 3rd Session, 555.

Boston Daily Advertiser, January 25, 1869; CG, 39th Congress, 2nd Session,
63, 76.

Leslie H. Fishel Jr., “Northern Prejudice and Negro Suffrage 1865-1870," Jorr-
nal of Negro History, 39 (January 1954), 19—22; LaWanda Cox and John H.
Cox, “Negro Suffrage and Republican Politics: The Problem of Morivation
in Reconstruction Historiography,” Journal of Southern History, 33 (August
1967), 317-19; Schuyler Colfax to Theodore Tilton, January 4, 1868, Schuyler
Colfax Papers, New York Public Library; Phyllis F. Field, “Republicans and
Black Suffrage in New York State: The Grass-Roots Response,” Civil War His-
tory, 21 {June 1975), 141—46.

CG, 4oth Congress, 3rd Session, 672, 708.

Henry D. Moore to Elihu B. Washburne, December 7, 1867, Elihu B. Wash-
burne Papers, LC; James Mack Henry Frederick, National Party Platforms of
the United States (Akron, 1896), 34; CG, 4oth Congress, 3rd Session, 1006,
1966; Thaddeus Stevens to Charles Pence, June 24, 1868, Thaddeus Stevens
Papers, LC.

Alexander C. Flick, Samuel Jones Tilden; A Study in Political Sagacity (New

10.

11.

13.
14.

15.

16.

17.

18.

19.

Notes =+ 195

York, 1939), 176; Official Proceedings of the Democratic National Convention
(New York, 1868), 180; New York World, September 13, 1868,

Address of the Colored Men's Border State Convention to the People of the United

States (Broadside: Baltimore, 1868); James G. Blaine, Twenty Years of Congress
2 vols.: Norwich, 188.4), 2: 412; James M. McPherson, The Struggle for Equal-

ity: Abolitionists and the Negro in the Civil War and Reconstruction (Princeton,
1964), 424; Philadelphia Press, November 6, 1868,

CG, 4oth Congress, 31d Session, 6—9; Hartford Daily Conrant, December 17,
1868,

Alexander Keyssar, The Right to Vote: The Contested History of Democracy in

the United States (New York, zoo0), 94; CG, 4oth Congress, 3rd Session, 709,
982—83.

Ibid., 4oth Congress, 3rd Session, 728, 990; Proceedings of the National Con-
vention of the Coloved Men of America (Washington, 1869), 1, 20.

CG, 4oth Congress, 3rd Session, s60; Appendix, 294.

New York Journal of Commerce, February 2, 1869; CG, 4oth Congress, 3rd Ses-

sion, 668.

Ibid., 4oth Congress, 3rd Session, 901, 939; 415t Congress, 2nd Session, Appen-
dix, 411.

Cincinnati Daily Gazette, March 21,1866; Springfield Weekly Republican, Feb-
ruary 6, 1869; Foner, Reconstruction, 447; CG, 4oth Congress, 3rd Session,
1037; Keyssar, Right to Vote, 97; Chicago Tribune, February 1, 1869.

Milwankee Daily Sentinel, January 17, 1869; Hartford Daily Courant, Febru-
ary 6, 1869; CG, 4oth Congress, 3rd Session, 1013, 1037,

Chicago Tribune, February 10, 25, 1869; CG, 4oth Congress, 3rd Session,
668-69.

Boston Daily Advertiser, February 10, 1869; Blaine, Twenty Years, 2: 416; Keys-

sar, Right to Vote, 100—101; Hans L. Trefousse, The Radical Republicans: Lin-

coln’s Vanguard for Racial Justice (New York, 1969), 416-18.

INAS, February 20, 1869; George S. Boutwell, Reminiscences of Sixty Years in

Public Affairs (2 vols.: New York, 1902), 2: 44—52.

CG, 4oth Congress, 3rd Session, 1623; Georges Clemenceau, American Recon-

struction 1865—1870, ed. Fernand Baldensperger, trans. Margaret MacVeagh
(New York, 1928), 278—79.

CG, goth Congress, 3rd Session, 862—63; Appendix, 97-99.

. Henry Adams, “The Session,” North American Review, 108 (April 1869), 613;

CG, 4oth Congress, 3rd Session, 863,

. Ibid., 4oth Congress, 3rd Session, 722, 1009, 1626—27; William Dudley

Foulke, Life of Oliver P. Morton (2 vols.: Indianapolis, 1899), 2: 106-9.

. Boston Daily Advertiser, March 1, 1869; CG, 4oth Congress, 3rd Session,

727, 1010.



29.

30.

3L
. Richardson, Messages and Papers, 7: 56; William Gillette, Retreat from Recon-

33-

34

35.

36.

37-

96 ¢ NOTES

. Foner, Reconstruction, 446; CG, 4oth Congress, 3rd Session, 706, 909, 990;

Appendix, 151, 205.

. James D. Richardson, ed., 4 Compilation of the Messages and Papers of the

Presidents 1789—18p7 (10 vols.: Washington, 1896-99), 7: 8; Foner, Reconstrue-
tHon, 452.

. William Gilletee, The Right to Vote: Politics and the Passage of the Fifieenth

Amendment (Baltimore, 1965), 150—54; David E. Kyvig, Explicit and Authentic
Aets: Amending the U.S. Constitution, 1770-1995 (Lawrence, 1996), 180~81. The
states where black men did not enjoy the same voting rights as white men unril
ratification of the Fifteench Amendment were: California, Connecticut, Dela-
ware, Illinois, Indiana, Kansas, Kentucky, Maryland, Missouri, Ohio, Oregon,
Nevada, New Jersey, New York, Pennsylvania, Tennessee, and West Virginia,
Akhil Reed Amar, America’s Constitution: A Biography (New York, 2005),
4o1; McPherson, Struggle for Equality, 42425,

Richard M. Re and Christopher M. Re, “Voting and Vice: Criminal Disen-
franchisement and the Reconstruction Amendments,” Y7/, 121 (May 2012),
158385, 1624—33; CG, 39th Congress, 2nd Session, 324; 40th Congress, 3rd
Session, 361, 82.8.

Ibid., 4oth Congress, 3rd Session, 862; New York Times, Qctober 7, 2016.

struction 1869—1579 (Baton Rouge, 1979), 22—23; New National Era, August 31,
1871; Christian Recorder, April 9, 1870.

Jackson Weekly Mississippi Pilot, April 9, 1870; New York Times, April 9, 1870;
Mitch Kachun, Festivals of Freedom: Memory and Meaning in African Ameri-
can Emancipation Celebrations, 180§—r915 (Ambherst, 2003), 132~33.

Foner, Reconstruction, 448; Timothy S. Huebner, Liberty and Union: The
Civil War Eva and American Constitutionalism (Lawrence, 2016), 301; NAS,
May 15, June s, 1869; New York Times, April 10, 1870.

Sarah Pugh to Mary Estlin, January 31, 1869, Estlin Papers, Dr. Williams's
Library, London; Marcha S. Jones, A/ Bound Up Together: The Woman Ques-
tion in African American Public Culture (Chapel Hill, 2007), 146—47, 197;
Proceedings of the National Convention of the Colored Men of America {Wash-
ington, 1869), 6, 12.

Faye E. Dudden, Fighting Chance: The Struggle over Woman Suffrage and Black
Suffrage in Reconstruction America (New York, 2011), 80; Susan B. Anthony to
Charles Sumner, February 8, 1870, Charles Sumner Papers, HL; The Revolu-
tion, February 11, March 11, June 10, 1869.

Ibid., January 20, 1868, March 11, 1869.

Ibid., December 24, 1868, March 18, May 20, 27, 1869; Alison M. Parker, Artic-
ulating Rights: Nineteenth-Century American Women on Race, Reform, and
the State (DeKalb, 2010), 119—20; Rosalyn Terborg-Penn, African American

39-

40.
41,

43

44

45.

46.

47.

48,

Notes » 197

Wemen in the Struggle for the Vote, 18501920 (Bloomington, 1998), 27-42;
Ellen C. Du Bois, Feminism and Suffrage: The Emergence of an Independent
Women's Movenient in America 1848—1569 (Ithaca, 1978), 71-72.

Free, Suffrage, 162~64; The Revolution, December 17, 1868; CG, 39th Con-
gress, 1nd Session, 40; 4oth Congress, srd Session, 710, 727, 1039; New York
Times, March 11, 1869; Springfield Republican in NAS, January 30, 1869.
Foner, Reconstruction, 415-35.

Hannah Rosen, Terror in the Heart of Dixie: Citizenship, Sexual Violence, and
the Meaning of Race in the Postemancipation South (Chapel Hill, 2009), 9, 117,
180; J. W, Bailey to DeWitt Senter, May 15, 1869, Tennessce Governor’s Papers,
Tennessee State Library and Archives; Kidada E. Williams, They Lefi Great
Marks on Me: African American Testimonies of Racial Violence from Eman-
cipation to World War I (New York, 2012}, 25; Herbert Aptheker, ed., 4 Doc-
wumentary History of the Negro People in the United States (New Yorl, 1969),
594—99; Proceedings of the State Convention of the Colored Citizens of Tennes-
see (Nashville, 1871), 4~7, 15; Adam Palmer to Rufus Bullock, August 24, 1869,
Georgia Governor’s Papers, University of Georgia; New National Era, March
21, 1872; 42nd Congress, 2nd Session, House Report 22 [Ku Klux Klan Hear-

ings], Georgia, 611.

. Shannon M. Smith, “ “They Mustered 2 Whole Company of Ku Klux as Mili-

ria’ Scate Violence and Black Freedoms in Kentucky’s Readjusement” (Paper
Delivered at Conference: Freedoms Gained and Lost: Reinterpreting Recon-
struction in the Atlantic World, College of Chatleston, 1018).

John H. Wager to William H. Smich, August 1, 1869; Alabama Governor’s
Papers, Alabama State Department of Archives and History; Foner, Recon-
struction, 342, 431; ULS. Statutes at Large, 16: 140-46, 433—40; 17: 3-15; CG,
415t Congress, 2nd Session, 3111-13.

Pamela Brandwein, Rethinking the Judicial Settlement of Reconstruction (New
York, zo11), 30~51; Richard M. Valelly, The Tiwo Reconstructions: The Struggle
for Black Enfranchisement (Chicago, 2004), 107-8; CG, 42nd Congtess, 1st
Session, 375, 501; Appcndix, 69-70, 78-79.

Ibid., 42nd Congress, 1st Session, 391, 394—95; 2nd Session, 1987.

Ibid., 42nd Congress, 1st Session, 4.48; Appendix, 153—54.

Ibid., 41st Congress, 3rd Session, 1271; 42nd Congress, 15t Session, 477, 575—
77, 709, 1871; Appendix, 153, 414-15.

Gregory P. Downs, After Appomattox: Military Occupation and the Ends of
War (Cambridge, 2015), 6-9, 40—41; Roberc W. Coakley, The Role of Federal
Military Forces in Domestic Disorders 1789—1878 (Washington, 1988), 311-12;
Mark L. Bradley, Bluecoats and Tar Heels: Soldiers and Civilians in Recon-
striection North Carolina (Lexington, 2009), s—6; Lou Falkner Williams, The
Great South Carolina Ku Kiux Kian Trials, 1871-1872 (Athens, 1996); Wang



49.

50.

sl

198 + NOTES

Xi, The Trial of Democracy: Black Suffrage and Northern Republicans, 1860

1910 (Athens, 1997), 300—301.

Ibid., 300-301; August Belmont to G. W. McCrook, June s, 1871, in Manton

Marble Papers, LC; Frederick, Platforims, 39; Foner, Reconstruction, 508.

Clemenceau, Reconstruction, 299; New York Tribune, February 27, 1869; New

National Era, March 21, 1872; James A. Garfield to Robert Folger, April 16,
1870, Letterbook, James A, Garficld Papers, LC.
Gillette, Retreat, 364.

CHAPTER 4: JUSTICE AND JURISPRUDENCE

o3

. William M. Alexander, The Brotherhood of Liberty, or Our Day in Court (Bal-

timore, 1891), 6-12; Indianapolis Freeman, February 15, 1890; J. Clay Smith
Jr., Emancipation: The Making of the Black Lawyer, 184.4-1944 (Philadelphia,
1993), 143—4 4, 178; Susan D. Carle, Defining the Struggle: National Racial Jus-
tice Organizing, 1880-1915 (New York, 2013), 35-36.

. New York Freeman, December 4, 1886; Indianapolis Freeman, April 6, 1889;

Alexander, Brotherhood, 18.

Melissa Milewski, Litigating Aeross the Coloy Line: Civil Cases Between Black
and White Southerners from the End of Slavery to Civil Rights (New York,
2018), 48—54, 77; Carle, Defining, 1~5, 54~56, 195.

Brotherhood of Liberty, Justice and Jurisprudence: An Inguiry Concerning
the Constitutional Limitations of the Thirteenth, Fourteenth, and Fificenth
Amendments (Philadelphia, 1889), v, 423, 428, 431; Jon-Christian Suggs,
“Romanticism, Law, and the Suppression of African-American Citizenship,”
in Reynolds J. Scott-Childress, ed., Race and the Production of Modern Amer-
ican Nationalism (New York, 1999), 67.

. William E. Nelson, The Fourteenth Amendment: From Political Principle to

Judicial Doctrine (Cambridge, 1988), 1; Richard L. Aynes, “Unintended Con-
sequences of the Fourteenth Amendment,” in David E. Kyvig, ed., Unintended
Consequences of Constitutional Amendments (Athens, 2000), 120; Pamecla
Brandwein, Rethinking the Judicial Settlement of Reconstruction (New York,
2o11), 1-3; G. Edmund White, “The Origins of Civil Rights in America,” Case
Western Resevve Law Review, 64 (Issue 3, 2014), 756.

New York Times, October 16, 1883,

John Niven, ed., The Salmon P. Chase Papers (5 vols.: Kent, 1993-98), 5: xx.
Pamela Brandwein, Reconstructing Reconstruction: The Supreme Court and the
Production of Historical Truth (Durham, 1999), 8s.

Brief biographies of the justices may be found in Kermit L. Hall, ed., The
Oxford Companion to the Supreme Court of the United States (2nd ed.: New

10.

14.
15.

16,

17.
18.

Notes + 199

York, 2005); Andrew Kent, “The Rebel Soldier Who Became Chief Justice of
the United States: The Civil War and Its Legacy for Edward Douglass White
of Louisiana,” AJLH, 56 (June 2016), 255.

Brotherhood of Liberty, justice and Jurisprudence, 192; John G. Sproat, The
“Best Men™ Liberal Reformers in the Gilded Age (New York, 1968).

. New York Tribune, March 3,1880; John Sherman, Selected Speeches and Reports

on Finance and Taxation (New York, 1879), 454; CR, 44th Congress, st Ses-
sion, 538s; James G. Blaine, Tiwenty Years of Congress (2 vols.: Norwich, 1884),
2: 419—20; Rebecca J. Scotr, “Public Rights, Social Equality, and the Concep-
tual Roots of the Plessy Challenge,” Michigan Law Review, 106 (March 2008),
780.

. Blyew v. United States, 80 U.S. 581 (1871), 591-93, 595-601.

Milwaunkee Daily Sentinel, April 22, 1873; Ronald M. Labbé and Jonathan
Lurie, The Slanghterhouse Cases: Regulation, Reconstruction, and the Four-
teenth Amendnrent (Lawrence, 1003), 6, 75; Michael A. Ross, “Justice Mill-
er’s Reconstruction: The Slanghter-House Cases, Health Codes, and Civil
Rights in New Orleans, 1861-1873,” in Elizabeth Reilly, ed., Infinite Hope
and Finite Disappointment: The Story of the First Interpreters of the Four-
teenth Amendment (Akron, 2o11), 99—114; Randy E. Barnetr, “The Three
Narratives of the Slaughter-House Cases,” JSCH, 41 (November 2016),
298-304.

Slanghterbonse Cases, 83 U.S. 16 (1873), 62, 66, 68, 71, 78-80.

Ibid., 68; Nelson, Fourteenth Amendment, 163; CR, 43rd Congress, 1st Ses-
sion, 4148; 2nd Session, 1379; Charles W. Calhoun, Conceiving a New Repub-
lic: The Republican Party and the Sonthern Question, 1869—1900 (Lawrence,
2006), §2.

Michael A. Ross, Justice of Shattered Dreams: Samuel Freeman Miller and the
Supreme Conrt During the Civil War Era (Baton Rouge, 2003), 204—5; Paul
Kens, The Supreme Court Under Morrison R. Waite, 187.4~1888 (Columbia,
2010), 4—3, 25; William J. Novak, The People’s Welfare: Law and Regulation in
Nineteenth-Century America (Chapel Hill, 1996), 230-31.

Slaughterhouse Cases, 92, 96, 113, 123, 125, 129,

Timothy S. Huebner, Liberty and Union: The Civil War Era and American
Constitutionalism (Lawrence, 2016), 397—98; Ross, Miller, xvi, 27, 201-8; Ross,
“Miller’s Reconseruction,” 97-98; Louisville Courier-Journal, April 15, 1873;
David S. Bogen, “Rebuilding the Slaughter-House: The Cases” Support for
Civil Rights,” in Reilly, Jufinite Hope, 19~23; Richard L. Aynes, “Constrict-
ing the Law of Freedom: Justice Miller, The Fourteenth Amendment, and the
Slaughter-House Cases,” Chicago-Kent Law Review, 70 (1994), 627-89; Bar-
nete, “Three Narrartives,” 295; Labbé and Lurie, Slanghterbotese Cases, 2; New
Orleans Daily Picayune, April 15, 1873.



19.

21.

2.

25.

26.

200 = NOTES

Norma Basch, “Reconstructing Female Citizenship: Minor v. Happersett,” in
Donald G. Nieman, ed., The Constitution, Law, and American Life: Critical
Aspects af the Ninetcenth-Century Experience (Athens, 1992), 53; Catherine A.
Jones, “Women, Gender, and the Boundaries of Reconstruction,” JCHH, 8
(March 2018), 116.

20. Gwen Hoerr Jordan, “ ‘Horror of a Woman'’: Myra Bradwell, the 14th Amend-

ment, and the Gendered Origin of Sociological Jurisprudence,” in Reilly,
Infinite Hope, 191-202; Niven, Chase Papers, 3: 367-69.

Bradwell v. Hlinois, 85 U.S. 130 (1873), 139, 141—42; Amy Dru Stanley, “The
Sovereign Marker and Sex Difference: Human Rights in America,” in Chris-
tine Desan and Sven Beckert, eds., American Capitalism: New Histories (New
York, 2018), 147,

Cleveland Plain Dealer, April 17, 1873; Peter W. Bardaglio, Reconstructing
the Household: Families, Sex, and the Law in the Nineteenth-Century South
(Chapel Hill, 199s), 131~35; Nancy W. Bercaw, Gendered Freedoms: Rare,
Rights, and the Politics of Household in the Delta, 1861-1875 (Gainesville, 2003),
171-73; Jordan, “‘Horror of a Woman,'” 190; Peggy Cooper Davis, Neelected
Stories: The Constitution and Family Values (New York, 1997), 23.

. Ellen Carol DuBois, “Taking the Law Into Our Own Hands: Bradwell,

Minor, and Suffrage Militance in the 1870s,” in Marjorie Spruill Wheeler, ed.,
One Woman, One Vote: Rediscovering the Woman Suffrage Movement (Trout-
dale, 1995), 81-87; Basch, “Reconstructing Citizenship,” ss—71; Minor v. Hap-
persert, 88 U.S. 162 (1875), 177.

. Laura F. Edwards, “The Reconstruction of Rights: The Fourteenth Amend-

ment and Popular Conceptions of Governance,” JSCH, 41 (November 2016),
323-24; Jones, “Women, Gender, Reconstruction,” 119—20; New York Evening
Post, April 15, 1873.

Amy Dru Stanley, "Slave Emancipation and the Revolutionizing of Human
Rights,” in Gregory P. Downs and Kate Masur, eds., The World the Civil
War Made (Chapel Hill, 2015), 269-73; Scott, “Public Rights,” 783-90;
David Donald, Charles Sumner and the Rights of Man (New York, 1970),
532—34; W. G. Eliot to Benjamin F. Butler, May 28, 1874, Benjamin F. But-
ler Papers, LC; James Mack Henry Frederick, National Party Platforms of the
United States (Akron, 1896), 40, 44; Eric Foner, Reconstruction: Amevica’s
Unfinished Revolution 1863—1877 (New York, 2004 ed.), s32.

Stanley, “Slave Emancipation,” 278-88; James W. White to Charles Sumner,
January 27, 1872, Albert T. Morgan to Sumner, April 6, 1872, Charles Sumner
Papers, HL; CG, 42nd Congress, 2nd Session, 429—31; CR, 43rd Congress, 15t
Session, so; New National Era, December s, 1872; Barbara Y. Welke, “When
All the Women Were White, and All the Blacks Were Men: Gender, Class,
Race, and the Road to Plessy, 1855—1914," LHR, 13 (Fall 1995), 261~76; Jane

32.

(oY)
et

34.

35-
36.

37-

38.
39.

40.

Notes « 2o

Dailey, Before Jim Crow: The Politics of Race and Emancipation in Postemanci-
pation Virginia (Chapel Hill, 2000), 106-9.

Foner, Reconstruction, 368—71; William S. Harris, The Day of the Carpetbag-
ger: Republican Reconstruction in Mississippi (Baton Rouge, 1979), 440—46;
New Orleans Tribune, January 7,1869; H. 5. McComb to Henry C. Warmoth,
June 28, July 17, 1871, Henry C. Warmoth Papers, Souchern Historical Collec-
tion, University of North Carolina.

Hugh Davis, “WWe Will Be Satisfied with Nothing Less™: The African American
Struggle for Equal Rights in the North During Reconstruction (Ithaca, 2011),
103-6; CG, 42nd Congress, 2nd Session, Appendix, 4.

Ibid., 42nd Congress, 2nd Session, 919; CR, 43rd Congress, 1st Session, 416;
Calhoun, Conceiving, 70; Foner, Reconstruction, 533-35.

CR, 43rd Congress, 1st Session, 337, 412, 345154, 4148; 2nd Session, 242,
642—44, 727—29; Donald, Sumaner, s32.

. CR, 43rd Congress, 1st Session, 407-10; Charles Fairman, Reconstruction and

Reunion 1864—88, Part Two (New York, 1987), 174.

Stanley, “Slave Emancipation,” 292; Alfred Avins, “The Civil Rights Act
of 1875: Some Reflected Light on the Fourteenth Amendment and Public
Accommodations,” CLR, 66 (May 1966), 875.

. Benjamin H. Bristow to G. C. Wharton, January 14, 1875, Benjamin H.

Bristow Papers, LC; Carole Emberton, Beyond Redemption: Race, Violence,
and the American South After the Civil War (Chicago, 2013).

LeeAnna Keith, The Colfax Massacre: The Untold Story of Black Power, White
Terror, and the Death of Reconstruction (New York, 2008); Robert M. Gold-
man, Reconstruction and Black Suffrage: Losing the Vote in Reese and Cruik-
shank (Lawrence, 2001), 51~57; Brandwein, Rethinking, 15-17, 91-113; United
States v. Cruikshank, 02 U.S. 542 (1875), 542, 551, 556.

United States v. Reese, 92 U.S. 214 (1875), 217-18.

Strauderv. West Virginia, 100 U.S. 303 (1880), 306; Ex Parte Virginia, 100 U.S.
339 (1880).

Wheeling Register, March 3, 1880; New York Times, March 19, 1880; Virginia
v. Rives, 100 U.S. 313 (1880), 318; Strander v. West Virginia, 310; Michael J.
Klarman, From Jim Crow to Civil Rights: The Supreme Court and the Struggle
for Racial Equality (New York, 2004), 40—41; Benno C. Schmidr Jr., “Juries,
Jurisdiction, and Race Discrimination: The Lost Promise of Strander v. West
Virginia," Texas Law Review, 61 (May 1983), 1406—7.

New York Tribune, March 3, 1880.

Calhoun, Conceiving, 148-64; Wang Xi, The Trial of Democracy: Black Suf-
frage and Northern Republicans, 1860-1g10 (Athens, 1997), 330.

Ex Parte Siebold, 100 U.S. 371 (1880), 386, 394; Ex Parte Yarbrough, 110 U.S.
G5t (1884), 652, 661, 663; Richard M. Valelly, The Two Reconstructions: The



43.

44.

45.

46.

47.

48.

49.
50.

202 8 NOTES

Struggle for Black Enfranchisement (Chicago, 2004), 69; New York Times,
March 9, 1880; Washington Post, March 9, 1880.
United States v. Harris, 106 U.S. 629 (1883); Brandwein, Rethinking, 154-57.

. Christopher Waldrep, Jury Discrimination: The Supreme Court, Public

Opinion, and a Grassroots Fight for Racial Equality in Mississippi (Athens,
2010), 166; Hall v. DuCuir, 95 U.S, 485 (1878), 491, 502—4; New Orleans
Times-Picayune, June 15, 1873; Brotherhood of Liberty, Justice and Juris-
prudence, 191,

Stanley, “Slave Emancipation,” 292; Fairman, Reconstruction and Reunion,
288-89, 564, 570; Civil Rights Cases, 109 U.S. 3 (1883), 11, 17, 20, 22, 24.

Linda Przybyszewski, The Republic According to John Marshall Harlan
(Chapel Hill, 1999), 14-43, 83; Malvina Shanklin Harlan, Some Menzories ofa
Long Life (New York, 2002), 112—1.4; Civil Rights Cases, 20, 26, 36, 42, 43, 53,
57, 61; Pace v. Alabama, 106 U.S. 583 (1883).

Baltimore Sun, October 17, 1883; Hartford Daily Courant, Ocrober 19, 1883;
Chicago Tribune, October 17, 18, 1883; Harrisburg Telegraph in Harrisburg
Patriot, Ocrober 17, 1883; Milwaukee Daily Journal, October 16, 1883; Cincin-
nati Commercial Gazette, Ocrober 27, 1883; William E. Read and William C.
Berman, “Papers of the First Justice Harlan at cthe University of Louisville,”
AJLH, 11 (January 1967), son.

White, “Origins,” 807; Cleveland Gazette, October 20, 1883; New York Globe,
October 20, November 2.4, 1883; Steve Luxenberg, Separate: The Story of
Plessy v. Ferguson, and America’s Jowrney from Slavery to Segregation (New
York, zo19), 356; Henry M. Turner, The Black Masn's Doom: Twe Barbarous
and Cruel Decisions of the United States Supreme Court (Philadelphia 1896),
48-58.

Civil Rights Cases, 37; John H. Gauger, “A Delaware Experiment with Recon-
struction Nullification,” Delaware History, 21 (Spring-Summer 198s), 183—
85; Donald G. Nieman, “The Language of Liberation: African Americans
and Equalitarian Constitutionalism, 1830-1950,” in Nieman, Constitution,
Law, and American Life, 82; Davis, “We Will Be Satisfied,” 146—47; Foner,
Reconstruction, 471; Stephen J. Riegel, “Persistent Career of Jim Crow: Lower
Federal Courts and the Separate But Equal Doctrine, 1865-1896,” AJLH, 28
(January 1984), 28~29.

Marianne L Engelman Lado, "A Question of Justice: African-American Legal
Perspectives on the 1883 Civil Rights Cases,” Chicago-Kent Law Review, 70
(Issue 3, 1995), 1123—95; Carle, Defining the Struggle, 37—45; New York Globe,
October 20, 1883.

Brotherhood of Liberty, fustice and Jurisprudence, 1, 13-14, 38, 76—77, 15661, 2.4.4.
Baltimore Sun, December 30, 1889; Kansas City Times, May 11, 1890; Phila-
delphia Inquirer, January 9, 1890; Detroit Plaindealer, December 20, 1889; Sci-

5I.

52.

53-

54-

55-

56.

57

Notes = 203

ence: A Weekly Newspaper of All the Arts and Sciences, 15 {January 10, 1890),
26—27.

Richard E. Welch Jr., “The Federal Elections Bill of 1890: Postscripts and Pre-
lude,” J4H, 52 (December 1965), s11-26; Valelly, Two Reconstructions, 121; Cal-
houn, Conceiving, 134~58.

David A. Bateman, Ira Katznelson, and John S. Lapinski, Southern Nation:
Congress and White Supremacy after Reconstruction (Princeron, 2018), 77; Pat-
rick J. Kelly, “The Election of 1896 and the Restructuring of Civil War Mem-
ory,” in Alice Fahs and Joan Waugh, eds., The Memory of the Civil War in
American Culture (Chapel Hill, 2004), 180-81; Robert Cook, “The Quarrel
Forgotten? Toward a Clearer Understanding of Secrional Reconciliation,”
JCWE, 6 (September 2016), 426-27; John W. Burgess, Reconstruction and
the Constitution 1866—1876 (New York, 1902), vii, 217; William A. Dunning,
Essays on the Civil War and Reconstruction (New York, 1904), 384—8s; Eric
Foner, “The Supreme Court and the History of Reconstruction—and Vice
Versa,” CLR, 112 (November zo12), 1585—1608.

United States v. Wong Kim Ark (1898), 169 U.S. 649; T. Alexander Aleinikoff,
Semblances of Sovereignty: The Constitution, the State, and American Citizen-
ship (Cambridge, 2002), s—31; Mark Elliotr, “The Lessons of Reconstruction:
Debating Race and Imperialism in the 1890s,” in Carole Emberton and Bruce
W. Baker, eds., Remembering Reconstruction: Struggles Over the Meaning of
America’s Most Turbulent Era (Baton Rouge, 2017), 165-66.

Rayford W. Logan, The Negro in dAmerican Life and Thonght: The Nadir,
1877—190r (New York, 1954); Michael J. Horan, “Political Economy and
Sociological Theory as Influences Upon Judicial Policy—Making the Civil
Rights Cases of 1883,” AJLH, 16 (January 1972), 82-86; Adam Winkler, Fi%e
the Corporations: How American Businesses Won Their Civil Rights (New
York, 2018); Joseph B. James, The Framing of the Fourteenth Amendment
(Urbana, 1956), 105, 159, 179.

Mark Ellioct, Color-Blind Justice: Albion Tourgée and the Quest for Racial
Equality from the Civil War to Plessy v. Ferguson (New York, 2006), 249-87;
Charles A. Lofgren, The Plessy Case: A Legal-Historical Interpretation (New
York, 1987), 32, 48—s52, 173; Scotr, “Public Rights,” 797-802; Rodolphe Lucien
Desdunes, Onr People and Our History: Fifty Creole Portraits, ed. and trans.
Dorothea Olga McCants (Baton Rouge, 1973), 141—44; Luxenberg, Separate,
471,

Louisville, New Orleans, and Texas Railway v. Mississippi, 133 U.S. 587 (1890);
Plessy v. Ferguson, 163 U.S. 537 (1896), 544, 549, 550, 551.

Ibid., 561; United States v. Wang Kim Ark, 70s; Gabriel J. Chin, “The First
Justice Harlan by the Numbers: Just How Great was ‘the Great Dissenter?””

Abyon Law Review, 32 (Issue 3, 1992), 629-55.



58.

59-

6o.

61.

62.

63.

64

65.

204 ° NOTES

Plessy v. Ferguson, sss, 559, 560, $62; Cumming v. Richmond County Board of
Education, 175 U.S. 528 (1899).

Riegel, “Persistent Career,” 17-20; Dallas Morning News, May 19, 1896; San
Francisco Chronicle, May 19, 1896; Enterprise (Omaha), May 30, 1896; Memphis
Comimercial Appeal, October 18, 1911; Henry Billings Brown, “The Dissenting
Opinions of Mr. Justice Harlan,” American Law Review, 46 (May-June 1912),
336—38.

Foner, Reconstruction, s9o—91; Francis N. Thorpe, ed., The Federal and State
Constitutions (7 vols: Washington, 1909), 4: 2120; Michael Perman, Strug-
gle for Mastery: Disfranchisement in the South, 188§-1908 (Chapel Hill, 2001),
13-28; Paul E. Herron, Framing the Solid South: The State Constitutional Con-
ventions of Secession, Reconstruction, and Redemption, 1860—1902 (Lawrence,
2017), 220-23,

Valelly, Twe Reconstructions, 1, 123~26; Francis B, Simkins, “New Viewpoints
on Southern Reconstruction,” Journal of Southern History, s (February 1939), 505
George S. Bourwell, Reminiscences of Sixty Years in Public Affairs (2 vols.: New
York, 1902), 2: 48. France instituted universal male suffrage in 1793, abandoned
it in 1799, reintroduced it in 1848, and abandoned it again a few years later,
Williams v. Mississippi, 170 U.S. 213 (1898), 225; Yick Wo v. Hopkins, 118 U.S.
356 (1886), 373; Perman, Struggle for Mastery, 70.

Smith, Emancipation, 273; Springfield Sunday Republican, May 3, 1903; Giles
v. Harris, 189 U.S, 475 (1903), 483, 488; Jamal Greene, “The Anticanon,” Har-
vard Law Review, 125 (December 2011), 429.

Charlotte Daily Observer, April 29, 1903; New Orleans Daily Picayune, April
28, 1903; Baltimore Sun, April 28, 1903; Springfield Daily Republican, May 1,
1903.
Montgomery Advertiser, May 6, 1903; Springfield Sunday Republican, May
3, 1903; Giles v. Teasley, 193 U.S. 146 (1904); James v. Bowman, 190 U.S. 127
(1903); Hodges v. United States, 203 U.S. 1 (1906), 37. In the French-language
original, Desdunes used the idiomatic expression “la satisfaction de pousser
au pied de mure le gouvernement,” which is difficult to translate exactly into
English. It suggests forcing the government to do something it does not wish
to do. Rodolphe Lucien Desdunes, Nos Homanes et Notre Histoire (Monereal,
1911), 194.

EriLoGuUE

I.

For example, Richard Kluger, Simple Justice: The History of Brown v. Board
of Education and Black America’s Struggle for Equality (New York, 1976);

[

10.

h

Notes = 20

Michael J. Klarman, From Jim Crow to Civil Rights: The Supreme Conrt and
the Struggle for Racial Equality (New York, 2004).
Bailey v. Alabama, 219 U.S. 219 (1o11); Jones v. Alfred H. Mayer Co., 392 U.s.
409 (1968); Alexander Tsesis, The Thirteenth Amendment and American Free-
dom: A Legal History (New York, 2004), 83-8.4; William M. Carter Jr., “Race,
Rights, and the Thirteenth Amendment: Defining the Badges and Incidents
of Slavery,” UC Davis Law Review, 40 (April 2007), 1311-22; Jack M. Balkin
and Sanford Levinson, “The Dangerous Thirteenth Amendment,” CLR, 112
(November zo12), 1460-70.

Ari Berman, Give Us the Ballot: The Modern Struggle for Voting Rights in
America (New York, 2015); Shelby County v. Holder, 570 U.S. 529 (2013), 535
New York Times, June 23, 2018; Jamal Greene, “Fourteenth Amendment Orig-
inalism,” Maryland Law Review, 71 (Issue 4, 2012), 978-79.

McDonald v. City of Chicago, 561 U.S. 742 (1010), 758; Timbs v. Indiana, 586
US._ (z019).

Paul Finkelman, “The Historical Context of the 14th Amendment,” in Eliz-
abeth Reilly, ed., Infinite Hope and Finite Disappointment: The Story of the
First Interpreters of the Fourteenth Amendment (Akron, 2o11), 3s; Christo-
pher W. Schmidc, The Sit-Ins: Protest and Legal Change in the Civil Rights Era
(Chicago, 2018), 6-7; Pamela Brandwein, Reconstructing Reconstruction: The
Supreme Court and the Production of Historical Truth (Durham, 1999), 176;
Peggy Cooper Davis et al,, “The Persistence of the Confederate Narrative,”
Tennessee Law Revietw, 84 (Winter 2017), 306—7, 341—43.

Marcha Minow, “Alternatives to the State Action Doctrine in the Era of Pri-
vatization, Mandatory Arbicration, and the Internet: Directing Law to Serve
Human Needs,” Harvard Civil Rights— Civil Liberties Law Review, 52 (Wincer
2017), 145-50; Shelly v. Kraemer, 334 U.S. 1 (1948); George Rutherglen, “The
Thirteenth Amendment, the Power of Congress, and the Shifting Sources of
Civil Rights Law,” CLR, 112 (November 2012), 1561-63; Amy Dru Stanley,
“The Sovereign Market and Sex Difference: Human Rights in America,” in
Christine Desan and Sven Beckert, eds., dmerican Capitalism: New Histories
(New York, 2018), 146—61L

United States v. Morrison, 529 U.S. 598 (2000), 602, 620—22.

Richard Rothstein, The Color of Law: A Forgotten History of How Our Gov-
ernment Segregated America (New York, 2017), xii—xv and passinz.

. Adarand Constructors, Inc. v. Peiia, 515 U.S. 200 (1995).

Roy P. Basler, ed., The Collected Works of Abraham Lincoln (8 vols.: New
Brunswick, 1953), 8: 332—-33; Clinton Rossiter, ed., The Federalist Papers (New
York, 1961), 276.



INDEX

abolirion:
Douglass’s speech on, 17-18
effects of, 132
emancipation vs., 26—17, 31
process of, 11-27, 32
radical form of, 32
and suffrage, 41, 58, 101
abolitionist movement:
and citizenship, 11
divided opinions within, 9
on equal rights, 11-12, 77-78
and Fifteench Amendment, 112
and Fourreenth Amendment, 88
and Thirreenth Amendment, xxvii,
28-29, 43—45, 52—53, 81
and women’s rights, 81-82, 114-15
accommeodations, public:
equal access 1o, 11, 65, 79, 94, 128,
140, 141, 151-52, 153, 157
separate, 156, 16063
Adams, Henry, 105
affirmarcive aceion, xxiv, 174, 175
African-Americans:
alternative jurisprudence advanced
by, 156-58
barred from certain staces, 13
and Civil Rights Cases, 151-57, 161,
164, 166

colonization to other nations, 12, 24,
25—27, 32, 42, 71

“Colored Conventions,” 9, 12, 14, 52,
77-78, 94, 100, 113, 140

criticized for seeking civil righes, 152,
154, 161

elected public officials, 51, 88, 103—4,
105, 109, 119, 126, 133, 136, 142

Fifteenth Amendment celebrated by,
I11—-12

free, see free blacks

and gender differences, 81-88

Great Migration, xxviii, 109

and interracial relationships, 7, 66,
67, 141, 142, 152, 153

invisibility of, 3

jury service for, 65, 88, 142, 146-47,
165

lynching of, 117, 160, 173

mob violence against, 79, 84, 116-18,
130, 143, 146, 149, 156, 160, 173

practice of law denied to, 125-26

rights of, 4, 6, 16, 67, 126, 135, 156, 164

status at outset of Civil War, 1,3

stereorypes of, xxii, 33, 160

and Union army, 16, 22, 25, 27-28, 36,
44, 82,133, 162

voting rights of, see voring rights



208

Afro-American Council, 126

Alabama Negro Suffrage Association,
166-67

Alcorn, James L., 141

Alito, Samuel, 171

American Anti-Slavery Society, 52, 53,
62,112

American Colonization Society, 12

American Dilenima, An (Myrdal), xxiii

American Equal Rights Association,
82, 114

American Revolution, 2, 24, 78

Anderson, Benedict, 3

Anthony, Susan B., xxvii, 29, 81, 82,
11314, 138

Anti-Peonage Act (1867), 43

antislavery movement, see abolition;
abolitionist movement

apprenticeship laws, 4.8, 128

Arnold, Isaac N, 34, 41

Arthur, Chester A., 148

Ashley, James M., 12, 28

Bailey, Anne C., 94
Baltimore, campaign for black equality
in, 125—-26
Baltimore Sun, 154, 157
Bank of che United States, 77
“bargain of 1877,” 126, 150
Barlow, Samuel L. M., 39
Barron v. Baltimore (1833), 75
Bates, Edward, 15-16
Belmont, August, 121
Bennetr, James Gordon, 34, 58-59
Berlin, Ira, 23
Bill of Rights:
effects of, 56
expanded by Reconstruction amend-
ments, Xxx-xxi, 74—76, 85, 134
incorporation of, 171
no reference to gender in, 80
rights enumerared in, 171
Bingham, John A., xxvi
and Bill of Righes, 75, 134, 136, 171
on citizenship of free blacks, 77

INDEX

and Civil Rights Act (1866), 68

and congressional powers, 6., 68

drafting Reconstruction amend-
ments, 12, 68-69, 73, 106

on equality as cardinal principle, 68,
69,77

and Fifteenth Amendment, 106, 115

and Fourteenth Amendment, 64,
68-69, 73, 75, 76—-77, 85, 171
and Thirteenth Amendment, 64
Binney, Horace, 3
Birth of a Nation, The (film), xxii

birthright citizenship, 4, 11, 12, 14-15, 52,

63, 70, 71-73, 88, 159, 162, 169, 174

Black Codes, 47-49, 53, 6.4, 65-66, 84,
133

Black Laws (18.49), 13

Blaine, James G., 32, 61, 62, 98, 104

Twenty Years of Congress, 130

Blair, Francis Preston Jr., 97

Blair, Montgomery, 97

Blyew v. United States (1872), 131-32

Booth, Edwin, 151

Boston Commonwealth, 109

Boston Daily Advertiser, 36, 93

Boutwell, George S., xxv, 73, 95, 100,
106, 165

Bowers, Claude, The Tragic Era, xxii,
159

Bradley, Joseph P., 129, 132, 135, 137,
144-46, 151-52, 153—53

Bradwell, Myra, 137-38

Bradwell v. llinois (1873), 137-39

Bristow, Benjamin H., 131, 134, 144

Broomall, John M., 83

Brotherhood of Liberty, 125-26, 151, 169

Justice and Jurisprudence, 126, 130,

156—58

Brown, Henry B., 161-62, 163—64

Brown v. Board of Education (195.4), xxi,
163

Buchanan, James, Supreme Court
appointees of, 150

Burgess, John W., xxii, 159

Butler, Benjamin F,, 119-20

Index

Cameron, Simon, 102
Campbell, Bishop Jabez, 111
Campbell, John A., 133
Chase, Salmon P, 10, 15, 38, 128, 129, 131,
135-36, 137
Chicago Legal News, 137
Chicago Tribune, 103, 154
Chinese immigrants, 86
and birthright citizenship, 73, 159,
162
businesses run by, 165
exclusion act (1882), 43
and voting rights, o1, 105, 108
Cincinnati Commercial Gazette, 154
Cincinnati Gazette, 102
Citizens' Committee, 126
citizenship:
and “affirmacive rights,” 155
birthright, 4, 11, 12, 14-15, 52, 63, 70,
71-73, 88, 159, 162, 169, 174
definitions of, 2-3, 4, 56, 63, 70, 71,
134-35
equal protection as righe of, 4, 11, 77,
79-80, 94, 126, 153
judicial interpretation of, 126-31
and naturalization, 4, 72-73, 108
as ongoing struggle, 175-76
and promise of economic epportu-
nity, 157
sccond-class, 6
and slavery debates, 11, 41-42
state vs. national, 72, 80, 85, 120, 134, 135
as symbolic category, 16
and U.S. imperialism, 159
and voting rights, 5, 98, 100, 175
citizens’ rights:
in Comity Clause, 3-5
and equality, 94
safety and security, 118
transferred from state to national
jurisdiction, xx, xxviii, 8, 33,
79-80, 135
see also rights
Civil Righes Act (1866), 63-68
and birthright citizenship, 63, 70

209

and Bylew, 131
citizenship defined in, 63
citizens' rights enumerated in, 63-64,
73, 74, 118, 134
constitutionality of, 68
criminal convictions exempted in,
49-50, 64, 65
and Enforcement Acts, 118
federal power enhanced in, 67, 131-32,
144
and Fugitive Slave Act, 67
Johnson’s veto of, 67-68, 152
and Jones v. Alfred H. Mayer Co.,
169
and patriarchal rights of men, 82, 115
precise legal meaning of “civil rights”
in, 63
and racial violence, 117, 118, 131, 144
and states’ powers, 66, 93, 117
and Thirteenth Amendment, 65, 132
unanswered questions in, 65-66
Civil Rights Act (1875), 20, 141-43, 150,
151—57, 156
Civil Rights Act (1957), 170
Civil Rights Act (1964), 170, 172
Civil Rights Cases (1883), 132, 15157, 161,
164, 166, 172
civil rights revolution (1960s), xxiv, xxix,
32, 109, 169, 171
Civil War:
and abolition, 24-23, 27
effects of, xix, xxi, 8, 15, 17, 31, 32, 35,
96, 119, 175
and nation-building, 56, 89, 99
and Reconstruction, xxi
slavery as a cause of, 8, 10, 31, 133, 175
states’ rights as a cause of, 8
Clay, Henry, 12
Clemenceau, Georges, 104, 122
Cleveland, Grover, Supreme Court
appointecs of, 160
Cleveland Gazette, 155
Cleveland Plain Dealer, 138
Clifford, Nathan, 150
Coburn, John, 119



210

Cole, Cornelius, 40
Colfax, Schuyler, 35, 59, 96
Colfax Massacre (1873), 144
Colley, Linda, »
Colored American, 12
“Colored Conventions,” 9, 12, 14, 52,
77-78, 94, 100, 113, 140
common law, 8, 80, 140
of coverture, 6, 4.4-45, 81, 115, 137
and criminal exemption, 110
of master and servant, 6
Congress, U.S.:
and Bill of Rights, 74-76

and Fifteenth Amendment, 105-8, 128

and Fourteenth Amendment, 55—-66,
68-71, 73-75, 79—91, 100, 13031,
160

and Johnson, see Johnson, Andrew

Joint Committee on Reconstruction,

60—063, 68-70, 73, 79, 82, 84, 88

laws enacted to enforce amendments,

127—-28, 131

patriarchal rights of men supported
by, 82, 115

powers of, 19, 29, 30, 31, 37, 39, 41,
64—65, 68-69, 75, 79, 85, 97, 117,
120, 13031, 143, 148, 149, 169, 172

representation in, 61, 62, 165

slaves freed by, 25

and Thirreench Amendment, 28-31,

33-36, 40-43, 48—49, 51, 53-54., 63,

128, 153, 169
and U.S. imperial power, 159
“womanly qualities” “
81-83

and writing of Reconstruction

protecred” by,

amendments, xxv—xxvi, 55, 5960
Congressional Globe, 99
Constitution, U.S.:
amendments as rewriting of, 12,
18-19, 22, 32, 77, 135, 147-48, 156
on balance of power, 173
as basis for social justice, xxviii, 120,
143, 163, 174
and Bill of Rights, see Bill of Rights

INDEX

black acrirudes coward, sz

color-blindness of, 163, 174

Comity Clause of, 3-5

and equality, 11-12, 68, 162~ 63

and executive powers, 174

and federalism, 170-71

gender omitted from, 8o-83, 136

interpretation of, 147-48, 167

Interstate Commerce Clause, 172,

175

language of, 58, 68, 73, 76, 9.4, 136

and “criginalism,” xxiv, 18

Preamble to, 10

and slavery, 1-2, 10, 14, 30
Constitutional Convention, 1—2
“constitutionalism, popular,” xxviii, 19
Corbetr, Henry W, 101
corporations, as legal “persons,” 160
Corwin, Thomas, 22
Corwin Amendment, 22, 23

coverture, common law of, 6, 44—4s, 81,

115, 137

Cowan, Edgar, 6o

Cragin, Aaron H., 98, 99

Creswell, John A, 36

Crévecoeur, J. Hector St. John de, 3

criminal exemprion, 45-46, 47-51, 64,
65, 8o

Crusader, The, 160

Cullom, Shelby, 110

Curtis, George William, 80

Davis, Garrete, 86
Dawes, Henry L., 120
Declaration of Independence, 19, 77,
84,90
and Civil Rights Act (1875), 143
ideals of, 111
preamble of, 13-14
unalienable rights enumerared in, 6,
74+ 75 95
Declaration of Rights of Man and of the

Cirizen (France), 29, 30

DeCuir, Josephine, 150
Delany, Martin R., 12, 111

Index

democracy:
biracial, xxiii, 133, 136, 140
cffects of Reconstruction on, xxiv,
164—65, 174
equality in, 6
idcal of, 176
worldwide spread of, 111
Democratic party:
and “bargain of 1877," 126, 150
and Civil Righes Act, 143
and election campaign (1868), 97-98
and clection campaign (1872), 121-22
and clection resules (1892), 158
and Enforcement Acts, 120
and Fifreenth Amendment, 107
and Fourteenth Amendment, 86, 88
in the North, 118
“rifle clubs” of, 94, 143—44
in the South, xxiii, 109, 126, 155-56
and state powers, 158
and Thirteenth Amendment, 32-34,
35, 40
white supremacists in, 50
Desdunes, Rodolphe, 160, 167
Detrait Plaindealer, 157
divarce, legalization of, 138
Dixon, James, 107
Doolittle, James R., 72
Douglass, Frederick:
on abolition, 17-18
on access to public transportation,
140, 155
and Brotherhood of Liberty, 125
on Civil Rights Cases, 155

on Emancipation Proclamartion, 26-17

on Fourtcenth Amendment, 62
“Mission of War” speech by, 17
on racial equality, 1r7-18, 140
on states’ powers, 8

on strict construction, 9

on Supreme Court decisions, xxix, 153

on Thirteenth Amendment, 53
on voting rights, 81, 82, 112

Dred Scort decision, 14, 15, 2.8, 63, 71, 86,

133, 134, 152, 154, 163

211

Du Bois, W. E. B., xxiv, 95

Due Process Clause, 76-77, 80, 129, 160,
171,174

due process of law, essential language
of, 11

Dunning, William A., xxi, 159

Dunning School, xxi-xxiv, xxvi, 159

education:
Brown v. Board of Education, xxi, 163
free access to, 11, 20, 42, 51, 65, 66, 90,
142, 157, 175
integration in Boston (1855), 13
segregation in, 15051, 156, 173
state and local authority over, 163
Eighth Amendmenc, 171
Electoral College, 2, 61, 103, 10§
Elliotr, Robert B., 143
Emancipation Proclamartion, 15, 18,
22-23,26-28, 30, 32,36-39, 175
employers, authority of, 6
Enforcement Acts (1870—71), 118—21,
144—45, 146, 148
equalicy:
before the law, see equal protection of
the law
definitions of, 13, 57, 66, 94, 127-28
equal but separate, 160-63
modern challenges to, 110-11, 169,
173-75
as national ideal, xxvi, 69, 176
obstacles to, 78, 111, 151; see also racism
and Radical Republicanism, 57
equal protection of the law:
and abolitionist movement, 11-12,
17-18, 51, 77
and Civil Rights acts, 49, 65-66, 131,
132, 137—40
as cornerstone of liberry, 41
and Enforcement Acts, 119, 121, 144
federal v. state enforcement of, 84-8s,
119, 137, 149
and Fourteenth Amendment, xv, xix,
11, 17, 55, 68, 71, 77-80, 81, 119, 127,
137, 142, 144, 147, 149, 161, 17374



212

equal protection of the law (continned)
and gender discriminazion, 137-38,
173
grass-roots demands for, s1
and “one man, one vote,” 173
and Thirteenth Amendment, 29, 34,
51, 53, 64
Equal Rights Amendment, 81
Ex Parte Siebold (1880), 148
Ex Parte Virginia (1880), 147
Ex Parte Yarbrough (1884), 14849

Farnsworth, John F,, 40
“federal consensus,” 2
Federal Elections Bill [Lodge Bill]
(1890), 158, 164
federal government;
empowered to protect civil rights,
147, 149, 154, 156
empowered to punish violent acts,
L4445
need for national law, 141
roles of, 17, 67, 77, 91
as white man’s government, 47, 57, 71,
80, 86, 154
federalism:
and judicial process, 127, 12.9-32, 133,
145, 153, 154, 170—71
“mistaken notions” of, 148
redefinition of, 32, 85, 140
and U.S. Constiturion, 170-71
Federalist, The, 175
Fessenden, William Pirr, 57, 60, 62-63,
70, 83
Field, Stephen J., 129, 135
Fifteenth Amendment, xvii, xix, 93-123
conference commirttee on, 104
and Congress,.105-8, 128
debates on, 16, 99-104, 107, 112, 115
effects of, 109, 111, 122, 170—71
enforcement clause of, xvii, r19-21
and feminism, 83, r12—15
and immigration, o1
language of, xxv, 107, 113
multiple versions of, 98-99, 103, 110

INDEX

purpose of, 93, 105

questions raised by, 128

ratification of, xxviii, 91, 103, 106,
107-8, 111-12, 115, 116, 17, 122

southern nullification of, 164-67

Supreme Courr interpretation of, 148,

157, 166
and voting rights, 93-115, 118, 129,
145, 14.6, 14849, 157, 164—G6,
170-71
see also Reconstruction amendments
Fifth Amendment, 9, 76
Finley, Moses I., 23
First Amendment, 75, 106
Fish, Hamilton, 108
Fitch, Thomas, 101
Fortune, T. Thomas, 156
Fourteenth Amendment, xv-xvi, xix,
31, 55-92
and Bill of Rights, 74—76
cirizenship clause, 138, 159, 162, 174
and Civil Rights Act, 63-68, 73, 74
and Civil Rights Cases, 151, 153, 157, 161
and Congress, 55—66, 68—71, 73—75,
79-91, 100, 130-31, 160
and Democratic party, 86, 88
Due Process Clause, 76—77, 80, 129,
160, 171, 174
enforcement clause of, xvi, 68, 83, 86,
97
Equal Protection Clause, see equal
protection of the law
expansion of, 171-74
first sentence of, 70-72, 174
first version of, 61-63
five sections of, 70-71
and “freedom of contract,” 129, 135
gender distinction introduced in,
80-83, 113, 136—39
impacr of, 56, 91, 139, 171-74
language of, xxv, 11, s, 63, 69, 7381,
86, 91, 100, 105, 106, 113, 120, 127~
28, 151, 153
Privileges or Immuniries Clause, see

Privileges or Immuniries Clause

Index

purposes of, 55=56, 76, 89, 136

questions raised by, 66, 127-28

ratification of, xxvii, 88, 90, 91, 108, 116

and Republican party, 56, 6o, 86-88

Section I, xxv, 11, 17, 68, 73-81, 83, 84,
85,90, 91, 100, 134

Section II, 80-83, 87, 100, 110, 165

Section III, 83-84

Secrion 1V, 85—86

Section V, 83

and Slanghterbonuse Cases, 13336,
142-43, 147, 161,171, 172-73

and state action doctrine, 149, 172, 173

Supreme Court interprecation of, xxi,
76,79, 83, 120, 127, 128-29, 13339,
142, 145—48, 156—57, 160, 163, 164,
165, 172-73

unanticipated ourcomes of, xxvi, 67,173

writing of, 60-63, 70, 106

see also Reconstruction amendments
France, Declaration of Rights of Man

and of the Cirizen, 29, 30

Frankfurcer, Felix, xxiii
free blacks:

cicizenship of, 15, 77

in legal limbo, 71

populations of, 1

rights of, 45, 11-13, 16, 18, 23, 39,

51=52, 77, 93, 95, 125, 175

Freedmen’s Bureauy, 50, 63, 69, 93
freedom, meaning of, 41-43, 176
“freedom national,” 9—10
Ereedom’s Jonrnal, 12, 22
Free Soil party, 1o
Frelinghuysen, Frederick J., 119, 142
Frémont, John C., 34
Fugicive Slave Act (1850}, 9, 11, 67, 153
Fuller, Melville W., 160

Garfield, James A., 78, 79, 87, 119, 120,
122, 148
Garnet, Rev. Henry Highland, 112
Garrison, William Lloyd, 9, 11, 12, 29,
2,83, 112, 114
gay rights, xxi, xxvi, 174

213

Giles, Jackson V., 166-67
Giles v. Harris (1903), 166-67
Ginsburg, Ruth Bader, 173
Godkin,E. L., 19
Goodloe, Daniel R, 48
Granger, Gordon, 39
Granger movement, 135
Grant, Ulysses 5., 96, 98, 107, 111, 122
administration of, 120, 138
and Enforcement Acts, 121
second inaugural address, 140
Supreme Court appointees of, 131, 132
Great Migration, xxviii, 109
Greeley, Horace, 121, 122
Green, John P., 155
Grimké, Angelina, 11
Guam, U.S. acquisicion of, 159
gun ownership, xxvi—xxvii, 93

Hale, Robert, 69
Hall v. DeCuir (1878), 150—-51
Harlan, James, 41, 42
Harlan, John Marshall, 129, 169
and Civil Rights Cases, 152-55, 161,
164
death of, 163
and Hodges v. United States, 167
and Plessy v. Ferguson, 161, 162-64,
174
and Yick Wo v. Hopkins, 166
Harper, Frances Ellen Watkins, 82, 114
Harrisburg Telegraph, 154
“hate crimes” law (2009), 172
Hayes, Rucherford B., 126, 148, 152, 154
Supreme Court appointees of, 149
Henderson, John, 41
Herrick, Anton, 33
Higby, William, 49, 100
history, interpreration of, xxi-xxii,
xxiii-xxv, xxvi, 73, 126-31, 133—-34
Hoar, George F., 158
Hodges v. United States (1906), 167
Holman, William, 41
Holmes, Oliver Wendell, 166-67
Heod, Rev. James, 13—14



e ., —

214 ° INDEX Index + 215
Hotchkiss, Giles, 69 and Tennessee’s exemption from reelection of, 35,37 voting rights in, 94, 108, 164, 166
housing, 173 Emancipation Proclamarion, 26, 38 and Republican party, 23,35 white “rifle clubs” in, 94
Howard, Jacob M., 6, 30, 66—67, 70, 72, and Thirceenth Amendment, 38-19 second inaugural address, 21, 42,175 women'’s rights in, 138
74-75: 78, 87,103, 106 Johnson, Harriet C., 113 on slavery, 22-28, 31, 34-37, 175 Missouri, statehood of, 5, 9
Howard University Law School, 125 Johnson, Rev. Harvey, 125, 126 Supreme Court appointees of, 132, 133, Missouri Compromise, 5
Howe, Timothy, 134 Johnson, Reverdy, 73 135 mob violence:
Hugo, Victor, 151 Joint Commirtec on Reconstruction, and Thirteenth Amendment, 40, 42 and Enforcement Acts, 120-21
60-63, 68—70, 73, 79, 82, 8.4, 88 Lodge, Henry Cabor, 158, 164 equal protection against, 79, 84, 16—
immigration: Jones, Cornelius, 165 Lost Causc ideology, xxii-xxiii 13, 149
and birthright cicizenship, 71, 73, 159, Jones v. Alfred H. Mayer Co. (1968), Louisiana: federal government as powerless to
162, 174 169—70 abolition in, 37 prevent, 156
children of immigrants, 174 Julian, George W., 36, 58, 62, 115 biracial legislature in, 130, 133, 136 and Fourteenth Amendment, 130-31
and Fiftecenth Amendment, 101 “Tuneteench,” 39 consticution of, 18 “hate crimes” law {(zo009), 172
and involunrary servitude, 43 jury service, 65, 88, 142, 146-47, 165 and Fourteenth Amendment, 88, 90, Ku Klux Klan, 116, 117, 118
limitations to, 72—73 jury trial, 75 133, 161, 163 lynching. 117, 160, 173
and nativism, 102 Justice and Jurisprudence (Brotherhood mob violence in, 144 by paramilicary “rifle clubs,” 94,
and U.S. imperial power, 159 of Liberty), 126, 130, 15658 Separate Car Act in, 160-64 143—44
and voring rights, ror-2, 103, 108 Justice Department, 121 ; and Slarghterhouse Cases, 13236 and voting rights, 146, 149
Ingalls, John James, 157 ‘ Louisiana Territory, 4 Moore, Henry D, 96
Ingersoll, Ebon C., 42 Kasson, John A., 49 [ Lynch, James, 111 Morgan, Edwin D., 34
Ingersoll, Robert G., 155 Kelley, Abby, 114-15 lynching, 117, 160, 173 Morgan, John T., 47
Insular Cases (1901), 159 Kelley, William D., 98, 99 Morrill, Justin, 73, 122
involuntary servitude, 43-46, 48, 50 Ku Klux Klan, 116, 117, 118, 121, 143, 161 Madison, James, 12, 175 Morrill, Lot, 115
Irish immigrancs, 105, 108 Ku Klux Klan Act (1871), 118-19, 120— | Maine, voting rights in, 5 Morton, Oliver P, 100, 105, 106, 107, 130
11, 149, 173 Mallory, Robert, 33 Munn v. Hiinois (1877), 155
Jackson, Andrew, 12, 77, 97 Marshall, John, 30, 75 Murray, Pauli, 173
Jackson, Robert H., xxiii—xxiv Land Ordinance (1784), 46 Martinet, Louis A., 160 Myrdal, Gunnar, An dmerican
Japanese-Americans, internship of, 71 Langston, John Mercer, 94, 125 master and servant, common law of, 6 Dilemma, xxiii
Jefferson, Thomas, 6, 12, 71, 74 Lawrence, William, 142—43 Marchews, Stanley, 165
and Land Ordinance, 46 Lee, Robert E., 22 ; McClellan, George B., 37 Nartional Afro-American League, 126
Notes on the State of Virginia, 46 Liberal Republican movement, 120, 121, 154 McCulloch v. Maryland (1819), 30 National Anti-Slavery Standard, 49, 53,
Jenckes, Thomas, 100 Liberator, 11 McDonald v. City of Chicago (2010), 171 79, 104
Jim Crow, xxii, 71, 126, 160, 167, 174, 176 Lieber, Francis, 18, 28 McLean, John, 14 Narional Association for the Advance-
Johnson, Andrew: Lincoln, Abraham, 7, 16 Mexican-American War, 4, 46 ment of Colared People (NAACP),
adminiscration of, 19, 61, 110 administracion of, 15, 97 Miller, Samuel J., 129, 133—34, 135, 136, 126, 167
Civil Rights Bill vetoed by, 67-68, 152 and colonization of blacks, 12, 71 137, 149 National Equal Rights League, 52, 94
congressional conflices with, 32, 55, as commander in chief, 26 Minor, Virginia, 138, 139 National Freedom Day, 40
57, 59 Cooper Union speech (186a), 10 Minor v. Happersett (1875), 138 nationalism, 99—-100, 133, 13435

and Fourteenth Amendment, ss, 56, deach of, 32, 38 Mississippi: National Woman Suffrage Association,

57, 59, 63, 72, 88, 89 Emancipation Proclamation by, 15, 18, Black Code in, 47-48, 66 114

impeachment trial of, 99 3637, 175 maob violence in, 144 Native Americans, 63, 72, 86, 170
racism of, 18, 58 and executive branch, 18 public v. private rights in, 119, 140, nativism, 102

and Radical Reconstruction, go Gertysburg Address of, 77 141 Naturalization Act (1790), 4, 72
Reconstruction program of, 38-39, Proclamation of Amnesty and Recon- segregation laws in, 161, 165-66 Nevada, stacehood of, 37

47,56, 72,75, 89 struction, 27 and Thirteencth Amendment, 39 New England, voting righes in, §




216 =

New Orleans Cirizens’ Commiteee,
167

New Orleans Tribune, st

New York Ciry Draft Riots (1863), 17, 79

New York Commercial Advertiser, 78

New York Evening Post, 139

New York Globe, 155

New York Herald, 31,14, 16, 58, 83

New York Journal of Commerce, 91, 100

Netw York Times, 17, 22, 35, 36, 39, 60,
115, 128, 149

New York Tribune, 122, 130, 147-48

New York World, 53,98

Niagara Movement, 126, 167

Niblack, William, 86

Northwest Ordinance (1787), 29-30, 43,
45, 47

Obergefell v. Hodges (1015), xxi
Owen, Robert Dale, 69-70

Paine, Tom, 18

Patcerson, James W, 102

Patton, Robert M., 47

peonage, 43, 169

Philadelphia Inquirer, 157

Philadelphia Press, 98

Philippines, U.S. acquisition of, 159

Phillips, Wendell, 19-20, 29, 35, 53, 81,
82, 88, 104, 108, 112

Pinchback, . B. §., 141

Plessy, Homer A., 161, 162

Plessy v. Ferguson (1896), 126, 161-6.4,
167, 171, 174

Poland, Luke P., 74

Pomeroy, Samuel C., 96, 99, 104

Pool, John, 118

Powell, Lazarus,,33

president:

executive powers of, 174
as “natural-born Cirizen,” 4, 13

Principia, The, 47

Privileges and Immunities Clause (orig-
inal Constiturion), 3, 5, 73-74, 75,
76-77

INDEX

Privileges or Immuniries Clause (Four-
reenth Amendment)
and citizcnship, 79, 94, 135
congressional debate on, 74, 75,
76-77
lnnguagc of, 8081, 127-28, 135, 142
scope of, 80-81, 9.4, 100, 127-28, 133,
175
states restricted by, 70
Supreme Court interpretation of, 134,
136, 161
Puerto Rico, U.S. acquisitien of, 159

Purvis, Robert, 113

“racial classificarions,” 161, 174
racial equaliry, recrear from, xxix, 159,
161-64, 174
racism:
and election campaign (1868), 97-98
embedded in law, 8, 66—67, 110-11,
162-63
and enforced segregacion, 162-63
Jim Crow, xxii, 71, 126, 160, 167, 174,
176
in North and South, 17
as obstacle to equality, 7-8, 18, 68,
80, 98, 101, 107, 132, 142, 159, 162,
165—66, 169—70, 176
“societal,” 175
in Supreme Court decisions, 130-31,
174
white supremacy, xxii-xxiii, 86, 89,
116,148, 159, 162-63, 174
see also mob violence
Radical Recenstruction, 50, 90, 93
Radical Republicans:
on congressional powers, 19, 29, 30, 97
equality as watchword of, 57
and Fifteenth Amendment, ro4
and Fourteenth Amendment, 56-57,
59, 63, 83-89, 97
nationalism of, 99
and Reconstruction, 56-57
and Thirteenth Amendment, 34, 97
on voring rights, 97, 99, 103

Index

Rainey, Joseph H., 119, 142
Randall, Samuel J., 34
Rapier, James T., 142
Raymond, Henry J., 17
Reconstruction:
abandenment of, 126, 127, 130, 136
Black Codes in, 47-49
Congress split with Johnson over, 55
dating of, xx, 8¢
effects on democracy of, xxiv, 164-65,
174
historical interpretation of, xxiv
imposed by outsiders on states, xxiii
Johnson's program of, 38-39, 47, 56,
2,75. 89
lessons of, xxii-xxiii
northern recreat from, 122
as ongoing process, xx—xxi, 101, 122,
154, 176
questions debated during, xxi, xxvii,
101, 127—-28
Radical, 50, 90, 93
Second Reconstruction
(19505—19608), xxiX, 169
and Slaughterbouse Cases, 13236
Supreme Court’s retreat from, 160
violence in, 11618, 143
Reconstruction Act (1867), 90, 92, 95,
IO
Reconstruction amendments:
Bill of Rights expanded by, xx-xxi,
74~76, 85,134
Congressional debates abour,
xxvii—xxviii, 81
counterinterpretation of, 175—-76
drafting of, 12, 47
enforcement of, 117-22, 127-28, 131
in historical context, xxv, 169-76
key coneepes of, xxiv
language of, 11-13, 139, 154
“original intent” of, xxiv—xxv, xxvii,
122-13, 130, 114
and “popular constirutionalism,”
xxviii, 19

purposes of, xx

217

as rewriting of Constitution, 12,
18-19, 22,32, 77, 135, 147-48, 156
Supreme Coure interprerarion of, xxv,
XXvi-Xxvii, 123, 126-39, 143, 148,
155, 157, 160, 163, 166, 169
unanticipated outcomes of, xxv—xxvi,
123
see also specific amendments
Redeemers, white supremacy restored
by, xxii
Rehnquist, William, 173
Republican party:
anti-Johnson, 88
antislavery politics of, 10, 45
and “bargain of 1877,” 126
and Civil Rights Act, 68
and election campaign (1868), 97-98
and election results (1888), 158
and Enforcement Acts, 120
and equal public rights, 156
and Fifteenth Amendment, 106-7
and Fourteenth Amendment, 56, 6o,
86-88
and free labor, 42
Liberal Republican movement, 120,
121, 154
and Lincoln, 23, 35
as northern sectional organization, 7,
57
and the presidency, 129, 158
Radicals in, see Radical Republicans
Reconstruction supporred by, xxiii,
59, 130
retreat from Reconstruction, 122
and Supreme Court membership,
129-30
and Thirteenth Amendment, 31,
34-35, 45, 6465
and voring rights, 57-58, 90, 95~99,
101, 102-5, 114
Revels, Hiram, 119
reverse discriminacion, 67-68, 174
rights:
“affirmative,” 155
to bear arms, 93



218 -

rights (continued)

categories of, 6-7, 75-76, 128, 136

changing definitions of, 140, 175

of citizens, 3—s, 8, 16, 33, 63—64, 69,
88, 94, 118, 135

civil, 6, 13, 19, 27, 40, 41, 51, 58, 63—G8,
127, 128, 140—41, 147, I51—53

corporate, 128, 129, 135, 160

expansion of, 91

of free labor, 16, 18, 41, 42, 59, 64, 67,
90, 134, 157, 167

fundamental, 16, 40, 75, 120, 171

natural, xxvii, 6, 13, 41, 75, 95

patriarchal, 8z, 115

political, 6-7, 13, 19, 27, 41, 51, 58, 6.4,
66, 127, 140—41, 151

ofpmpcrty, 135, 138, 162, 169—-70

public, 13, 19, 94, 128, 14042, 156

social, 7, 13, 41, 66, 127, 128, 140, 151—

52, 153

“unalienable,” 6, 41, 74, 75, 94, 95
voting, see voting rights
of women, see women

Roberts, Owen, xxiii

Robertson, Thomas J., 142

Rock, John, 126

Rollins, James S., 36

Roosevelt, Theodore, Supreme Court

appointees of, 166
Ross, Edmund G., 99
Russwurm, John, 12

Samoa, U.S. acquisition of, 159
Saulsbury, Willard, 33
“scalawags,” 116
Schurz, Carl, xx, xxviii, 120
Science, 157
Second Amendment, 171
second foundin.g:
beginnings of, 17
effects of, 7, 135, 139, 156, 174
meaning of, xxviii, 174, 176
arigins of, 1-20
and "regime change,” xxvi

Second Reconstruction, xxix, 169

INDEX

Sermon on the Mount, 143

Seward, William H., 39, 91

Seymour, Horatio, 97, 98
Shellabarger, Samuel, 105

Sherman, John, 103, 115, 130, 142
Sinha, Manisha, 11

Slaughterhouse Cases, 132-36, 137, 138

and Fourteenth Amendment, 133-36,
142—43, 147,161, 171, 172—73
and nacional v. state citizenship, 120,

145, 17273

Slave Power, 61
slavery:

abolition processes, 23-25

“badges and incidents” of, 127, 128,
132, 151, 170

Civil War caused by, 8, 10, 31, 133, 175

and criminal convictions, 45-46, 48,
50

crusades against, 10-11; see also aboli-
tion; abolitionist movement

cconomic effects of, 1-2, 40

and Emancipation Proclamation, 15,
18,22,26-128, 30, 32, 36—37, 38, 39,
42,175

end of, celebrations of, 39—-40

“federal consensus” on, 2

governed by state law, 2, 23

influence of, 21, 132

as involuntary servicude, 43-46, 48,
500

military emancipation, 24, 25, 26, 27

overcoming the legacy of, 174, 176

and Thirteenth Amendment, 17, 22,
39, 58, 127, 151, 161, 170, 175

westward expansion of, 7, 10, 23, 61

slaves:

children born to, 43, 48, 72

and common law of master and ser-
vant, 6

compensation for freedom of, 25, 85

freed by Congress, 25

fugitive, 2, 9, 11, 67, 121, 153

imported from abroad, 2

manumission of, 23

Index

populations of, 1, 21, 22
as property, 14, 15, 40, 72, 85
as chree-fifths of a person, 1, 61

slave socieries, 23-2.4, 61
Smith, Adam, 2

Smith, James McCune, 14
Smich, Wilford H., 166
South:

biracial legislatures in, 133, 136, 140, 146

black suffrage in, xxvii, 95-96, 98,
105-8

congressional filibuster of, 158

Democratic party in, xxiii, 109, 126,
155—56

Jim Crow in, xxii, 126, 160

Ku Klux Klan in, 116, 117, 118

Lost Cause ideology in, xxii-xxiii

lynching in, 117, 160

mob violence in, see mob violence

political effect of emancipation on,
8o, 84, 108

poor whites in, 107

Republican party in, 117

seceded staces in, 56, 97, 100

as slave society, 24, 61

states restored to the Union, 91, 108

white supremacy in, xxii-xxiii, 89,
116, 148, 159

Spanish-American War, 15859
Spooner, Lysander, 9

Springfield Republican, 92, 102, 115, 167
Stanton, Elizabeth Cady, xxvii, 29, 81,

81, 113-14

state action doctrine, 128, 149, 15153,

172,173, 175

state neglect, doctrine of, 66
states:

and business law, 143

and Fourtecenth Amendment, 7o0-71,
78-89, 91

and judicial processes, 127

sovereignty of, 7, 18, 53-54, 5859, 62,
65-67, 69, 70-71, 75, 83, 86, 89,
100, 101, 106, 109, 119, 134, 135, 138,
142, 145—47, 158

¢« 219

Stevens, Thaddeus:
deach of, 97
drafting Reconstruction amend-
ments, 12, 47
and Fourteenth Amendment, 61, 62,
69-71, B4, 86-87, 110
and Joint Commitree on Reconstruc-
tien, 6o, 61, 70
political creed of, 878
as Radical Republican, 19, 56-57, 97
on voring rights, 84, 86~87
on “white man’s government,” 57
Stewart, Alvan, ¢
Stewart, William M., s9, 65, 101
Stone, Lucy, 114
Strauder v. West Virginia (1880),
146—47
Strong, William, 131-32, 147
suffrage, see voting rights
Sumner, Charles, xxviii

on congressional powers, 30, 97

death of, 141

on Declaration of Independence, 19

and Fifteenth Amendment, 104

and Fourteenth Amendment, 62-63,
83, 87-88, 97

as Radical Republican, 29, 30, 56, 63,
97

speeches by, 57, 62

an state powers, 62, 141, 151

Supplementary Civil Rights Bill of,
139—40, T41, 152

and Thirteenth Amendment, xxix,
29,30, 3L, 47, 54, 97

on voting rights, 17, 57, 83

on women's rights, 83

Supplementary Civil Righes Bill, 139

43, 152; see afso Civil Righes Act
(1873)

Supreme Court:

and Civil Rights Acts, 131-32, 143,
151~57, 169

and corporate rights, 129, 135, 160

deemed “imporent,” 166

Democratic majority in, 2.8



220 + INDEX Index -« 22:
thearer, right to attend, 140, 151
13th (documentary), 45

Thirceench Amendment, xiv, xix, 21-54

Supreme Court (continned) and Plessy, 161~64 as franchise vs. right, 6-7

and Dunning School, xxiii, xxvi,

159

segregation in, 150-51, 160, 161-6.4
Separate Car Act {Louisiana),

for immigrants, to1~2, 105, 108
literacy tests for, 62, 80, 102, 105, 164

and Emancipation Proclamation, 38
federalism preserved in, 130
first black arrorney appearing solo
before, 165
Fourteenth Amendment interpreted
by, xxi, 76, 79, 120, 128-29, 133-39,
142, 145—48, 156—57, 160, 163, 164,
165, 172-73
on gender discriminacion, 136-39, 173
Justice and Jurisprudence critique of,
126, 130, 156—58
members of, 120-30
on national vs. state jurisdiction,
144-46
precedence as basic principle of, 169
racism in decisions of, 130-31, 174
Reconstruction amendments ineer-
preced by, xxv, xxvi-xxvii, 123, 126~
39, 143, 148, 155, 157, 160, 163, 166, 169
and Republican party, 129-30
and Second Reconstruction, 169
and slavery, 14, 38, 153
state governments supported by, xxix,
8,79, 139
unincended consequences of rulings
by, xxvi, 71, 127
and voting rights, 109, 138-39, 160,
173
and “woman question,” 137-39
see also specific cases
Swayne, Noah H., 132, 135, 154

Taney, Roger B., 12, 14, 15, 2.8, 86, 152
Tennessee:

abolition in, 37

and Fifteenth Amendment, 108, 117

and Fourteenth Amendment, 88, 90, 95

political exemprion from Emancipa-
tion Proclamation, 26, 38, 9o

and Reconstruction Act, 90, 95

violence in, 54, 116, 117, 149

and voting rights, 1oz, 108

and abolitionist movement, xxvii,
28-29, 43-45, 52-53, 81
and Civil Rights Act (1866), 65, 132
and Congress, 28-31, 33-36, 40-43,
48—49, 51, §3—54. 63, 128,153, 169
criminal exemption in, 45-46, 47-51,
64, 65, Bo
as “dead letter,” 170
and Democratic party, 32—34, 35, 40
enforcement clause (second section)
of, xiv, 30, 31, 39, 41, 4849, 53-54,
86, 97,169
federalism redefined in, 32
and gender differences, 82
and involuntary servitude, 43-46, 48,
50,128
language of, xxv, 29-10, 40-41,
43-51, 65, 153
necessicy for, 26-27
and Plessy, 162
purpose of, xxix
questions raised by, 40-41, 127
ratification of, 22, 36, 37-39, 47, 91,
108, 112
and Republican party, 31, 34-35, 45,
64-65
and Slaughterhouse Cases, 133~34
slavery abolished by, 17, 36-37, 40, 58,
151, 153, 161, 170, 175
Supreme Court interpretation of, 132,
163
unanticipated outcomes of, xxvi, 128
see also Reconstruction amendments
Tinths v. Indiana (2019), 171
Tocqueville, Alexis de, 5
Tourgée, Albion W., 160-61
Tragic Era, The (Bowers), xxii, 159
Train, George Francis, 114
transportation:
equal access to, 11,16, 51, 65, 79, 94,
128, 140-41, 150, 151, 153, 157
and interstate commerce, 150

t

160-64

Truman, Harry §., 40

Trumbull, Lyman, 29-30, 41, 57, 63, 6.4,
66, 89, 120

Trump, Donald, 174

Twenty Years of Congress (Blaine), 130

United States, overseas cmpire of,
15859

United States v. Cruikshank (1876),
144-406,148

United States v. Harris (1883), 149, 172,
173

United States v. Morrison (2000),
172-73

United States v. Reese (1876), 146, 148

vagrancy laws, 48, 49
Vickers, George, 107
voring righes:
for black men, xxiii, xxvii, xxviii, 11,
18, 19, 40, 51-53, 759, 61-63, 66,
67,70, 80, 81-83, 87-88, 90, 91-92,
94-10I, 103~11, 126, 128, 129, 139,
142, 145, 146, 149, 158, 164635, 170
in border states, 93, 108
changing ateitudes toward, 20, 95-96,

and manhood, 82, 87, 105

for men vs. women, 81-83

“one man one vote” (1960s), 173

and poll taxes, 105, 106, 109, 164

property qualification for, 62, 80, 102,
105, 108

registration requirements, 109

and religion, 102

and Republican party, 57-58, 90,
95—99, 101, 102—5§, 114

southern nullification of, 164—67

state and local restriceions on, xxix, s,
83, 97, 101, 109, 166, 169, 170-71

Supreme Court on, 109, 138-39, 160,
173

universal, 81, 82, 99-100, 103, 105, 11§

for white men, 7, 84, 101, 106, 107,
108, 109

white “rifle clubs” against, 94,
143—44

for women, s, 16, 80, 96, 106, 112-15,
136, 138

Voting Rights Act (1965), 170

Waicte, Morrison Remick, 145-46, 150
Wakeman, Thaddeus B., 157
Walker, David, 88

99, 101 Walker, Edwin G., 88

for Chinese, 101, 105, 108
and citizenship, s, 98, 100, 175

and criminal justice systems, 109-10,

Waring, Everere J,, 125—26
Warmoth, Henry C., 1.41
Warner, Willard, 105, 106, 110

164 War of 1812, 2

current-day challenges to, 169, 170, 175
for eighteen-year-olds, 106
and election campaign (1868), 96,

War of Independence, 2, 2.4, 78
Warren, Earl, 169
Warren Court, 169, 171

97-98 Washburne, Elihu, 96

and Enforcement Acts, 118

for ex-Caonfederates, 84, 90, 102, 110

federal enforcement of, 148—49

and Fifteenth Amendment, 93-115,
118, 129, 145, 146, 14849, 157, 164~
66,170-71

Washington, Bushrod, 74
Washington, George, 1

Washington Post, 149

Webster, Noah, dmerican Dictionary, s
Welles, Gideon, 19

White, Edward D., 130, 160



white supremacy, xxii-xxiii, 50, 57, 86,
89, 116, 148, 159, 162-63, 174
Williams, George H., 101
Williams, Henry, 165
Williams v. Mississippi (1898), 165
Wilmot Proviso, 46
Wilson, Henry, 12, 31, 40, 57, 96, 103,
104, 106
Wilson, James F., 30, 40, 67
Windom, William, 78
Wisconsin State Register, 89
women:
activism of, 29, 43-45, 81-82, 136,
138
barred from practice of law, 137-39
black, 72, 82
emancipation of, 45
excluded from Constitution wording,
80-83
feminism, 43—45, 81-83, 137
and Fifteencth Amendment, r12—15
and Fourteenth Amendment, 80-83,

113, 136-39

INDEX

and law of coverture, 6, 44, 45, 81, 115, |
137
promise of equality for, 128
property rights of, 138
Supreme Court on gender discrimina-
tion, 136—-39, 173
traditional roles of, 137
violence against, 172
voting rights allowed to, 138
vaoting rights denied to, 5, 16, 80, 96,
112~15, 136, 138
wages of, 138
“womanly qualities” “protected” by
Congress, 82-83
Women’s Loyal Nartional League, xxvii,
29, 81
Wood, Fernando, 33
Woods, William B., 144—45, 149, 151
Wright, Henry C., 53

Yates, Richard, 58, 82, 97
Yates, William, 11
Yick Wov. Hopkins (1886), 16566 !

ABOUT THE AUTHOR

Eric Foner, DeWitt Clinton Professor Emeritus of History at Colum-
bia University, is one of this country’s most prominent historians.
He received his doctoral degree at Columbia under the supervision
of Richard Hofstadter. He has served as president of the three major
professional organizations: the Organization of American Histori-
ans, the American Historical Association, and the Society of Amer-
ican Historians.

Professor Foner’s publications have concentrated on the intersec-
tions of intellectual, political, and social history, and the history of
American race relations. His books include: Free Soil, Free Labor,
Free Men: The Ideology of the Republican Party Before the Civil
War (1970); Tom Paine and Revolutionary America (1976);
Nothing But Freedom: Emancipation and Its Legacy (1983); Recon-
struction: America’s Unfinished Revolution, 1863—1877 (1988) (winner
of the Bancroft Prize, the Parkman Prize, and the Los Angeles Times
Book Award); The Reader’s Companion to American History (editor,
with John A. Garraty, 1991); The Story of American Freedom (1998);
Who Owns History? Rethinking the Past in a Changing World
(2002); Forever Free: The Story of Emancipation and Reconstruc-

223



o

24 ° ABOUT THE AUTHOR

tion (100s); Our Lincoln: New Perspectives on Lincoln and His
World (editor, 2008); The Fiery Trial: Abraham Lincoln and Aner-
jcan Slavery (2o010) (winner of the Pulitzer Prize, the Bancroft Prize,
and the Lincoln Prize); Gateway to Freedom: The Hidden History of the
Underground Railroad (2015) (winner of the New-York Historical Soci-
ety Book Prize); and Battles for Freedom: The Use and Abuse of Ameri-
can History (2o17). His survey textbook of American history, Give Me
Liber{y! An American History, appearcd in 2004 and is a leading text
in the field. His books have been translated into many languages.

Fric Foner has also been the co-curator, with Olivia Mahoney,
of two prize-winning exhibitions on American history: A4 House
Divided: America in the Age of Lincoln (Chicago Historical Society,
1990) and America’s Reconstruction: People and Politics After the Civil
War (Virginia Historical Society, 1995). He revised the presentation
of American history at the Hall of Presidents at Disney World and
at Meer Mr. Lincoln ar Disneyland, and has served as consultant to
several National Parks Service historical sites and historical museums.

Eric Foner is a winner of the Great Teacher Award from the Society of
Columbia Graduates (1991) and the Presidential Award for Outstanding
Teaching from Columbia University (2006). He is an elected Fellow of
the American Academy of Arts and Sciences and the British Academy,
and holds honorary doctorates from many universities. He has taughe
at Cambridge University as Pitt Professor of American History and
Institutions, at Oxford University as Harmsworth Professor of Amer-
ican History, at Moscow State University as Fulbright Professor, and at
Queen Mary, University of London as Leverhulme Visiting Scholar.

Eric Foner serves on the editorial boards of Past and Present and
the Nation, and has written for the New York Times, Washington Post,
Los Angeles Times, London Review of Books, and many other publica-
tions. He has appeared on numerous television and radio shows, and
in historical documentaries on PBS and the History Channel. He has
lectured specifically on the Reconstruction amendments at confer-
ences of federal judges, to members of the White House legal staff at
Camp David, and at law schools.



