A Revolution in
Favor of Government:
Origins of the U.S.
Constitution and the Making
of the American State

Max M. Edling

OXFORD UNIVERSITY PRESS



A Revolution in Favor of Government



This page intentionally left blank



A Revolution 1n Favor
of Government

Origins of the U.S. Constitution
and the Making of

the American State

Max M. Edling

OXFORD

UNIVERSITY PRESS
2003



OXFORD

UNIVERSITY PRESS

Oxford New York
Auckland Bangkok Buenos Aires Cape Town Chennai
Dar es Salaam Delhi Hong Kong Istanbul Karachi Kolkata
Kuala Lumpur Madrid Melbourne Mexico City Mumbai Nairobi
Sao Paulo Shanghai Taipei Tokyo Toronto

Copyright © 2003 by Oxford University Press, Inc.

Published by Oxford University Press, Inc.
198 Madison Avenue, New York, New York 10016

WWW.oup.com
Oxford is a registered trademark of Oxford University Press

All rights reserved. No part of this publication may be reproduced,
stored in a retrieval system, or transmitted, in any form or by any means,
electronic, mechanical, photocopying, recording, or otherwise,
without the prior permission of Oxford University Press.

Library of Congress Cataloging-in-Publication Data

Edling, Max M.
A revolution in favor of government : origins of the U.S. Constitution
and the making of the American state / by Max M. Edling
. cm.
Includes bibliographical references and index.
ISBN 0-19-514870-3
1. Constitutional history—United States. 2. Federal
government—United States—History. [. Title.
KF4541 .E28 2003
342.73'029—dc21 2002152079

246897531

Printed in the United States of America
on acid-free paper


www.oup.com

Mark D. Kaplanoff
in memoriam



This page intentionally left blank



The year 1776 is celebrated for a revolution in fa-
vor of Liberty. The year 1787, it is expected, will
be celebrated with equal joy, for a revolution in fa-
vor of Government.

Pennsylvania Gazette, 5 September 1787

The friends of our country have long seen and de-
sired, that the power of making war, peace and
treaties, that of levying money and regulating
commerce, and the correspondent executive and
judicial authorities should be fully and effectually
vested in the general government of the Union.

George Washington to the president of Congress,

17 September 1787

Money is the sinew of government as well as of
war. To call it forth with certainty—in such quan-
tities and in such only as the public exigencies de-
mand, and in a manner most easy to the people,
is the perfection of legislation.

John Brooks, 4 July 1787



This page intentionally left blank



ACKNOWLEDGMENTS

This book began not as one dissertation but as two. I first defended a
dissertation on the Federalists and the origins of the American state for a
Ph.D. degree in history at Cambridge University, England. Having returned
to my native country of Sweden, I presented a revised and expanded ver-
sion of the dissertation at Stockholm University, as partial fulfillment of
the requirements for a doctorate in political science. In the many years of
researching and writing this book, I have of course incurred many debts.
While it is certainly a great pleasure to acknowledge them here, they go
far beyond what I can state in this brief acknowledgment.

Although they are very different universities, I always found Cambridge
and Stockholm to be intellectually stimulating places, and T would like to
thank everyone who in one way or another made them so. At Stockholm,
a few persons deserve special mention. Jens Bartelson, Rune Premfors, and
Olof Ruin formed the internal advisory committee that gave the go ahead
for the examination of the thesis. They read the complete manuscript and
provided many important comments. Bjorn Wittrock was my supervisor
and T owe him a very great debt, both for all that he taught me and for
the support he still continues to demonstrate.

Richard Simmons and Daniel Howe acted as my examiners at Cam-
bridge and Gordon Wood did so at Stockholm in his capacity as “Faculty
Opponent.” They all offered numerous valuable suggestions on how to
improve my work, most of which I have heeded. I am also grateful to the
latter two for encouraging me to publish the dissertation and for assisting
me in my contacts with Oxford University Press. Peter Onuf and Jack Ra-
kove, as well as two anonymous reviewers for Oxford, have read later ver-
sions of the manuscript. Their criticisms were always pertinent and ap-
propriate and I have followed many of their suggestions. Had time



X

permitted, I would have followed more of them and the book would have
been much the better for it. At Oxford University Press I would like to
thank Bob Milks, Jennifer Rappaport, and, especially, Dedi Felman for being
at all times supportive and efficient.

I began the revision of my dissertation into a book when I was a fellow
at the Swedish Collegium for Advanced Studies in the Social Sciences in
Uppsala, Sweden, in the spring of 2000. I would like to thank the Colle-
gium'’s directors and staff for providing me with that opportunity and the
other fellows for making it such a stimulating time. Among the fellows, I
must single out Marion Smiley, who took great interest in my work and
who offered encouragement and much appreciated help in the revision
process. Revision continued after I took up my position in the History
Department at Uppsala University. I am grateful to my colleagues in the
department and to my fellow Americanists in the university for providing
such a warm welcome and such a propitious environment in which to
finish the book. I would also like to thank The Bank of Sweden Tercenten-
ary Foundation for providing the pecuniary means to make this possible.

I have saved my greatest debts to last. Susanna Rabow-Edling has read
and discussed with me every one of the innumerable versions of this man-
uscript. Always my harshest critic, she has forced me to sharpen my ar-
guments and to prune my prose. To the extent that the argument pre-
sented here is set down with clarity and consistency, it is in great respect
due to her. Mark Kaplanoff supervised my dissertation at Cambridge. His
knowledge of the period, persons, and issues I worked on never failed to
impress me. As a critic he was straightforward but generous and fair. He
gave unsparingly of his time and showed great interest in my work. His
comments were always constructive and to the point. Indeed, many of my
most important insights occurred during—or after—our conversations
over drinks in Mark’s rooms at Pembroke, and if this book has any value
much of the credit belongs to him. It was with great sadness that I learned
of Mark’s sudden and unexpected death two years ago. He never lived to
see the completion of the work to which he was so crucial. It is my hope
that he would have approved of the result.

ACKNOWLEDGMENTS



CONTENTS

Introduction: Beyond Madisonian Federalism

PART ONE. INTERPRETING THE DEBATE OVER RATIFICATION

1. Legitimacy and Meaning: The Significance of
Public Debate to the Adoption of the Constitution

2. The Elusive Meaning of the Debate over Ratification

European States, American Contexts

4. The Ideological Response to State Expansion

@

PART TWO. MILITARY POWERS

An Impotent Congress

Independence, Commerce, and Military Strength
A Government of Force

Government by Consent

The Federalists and the Uses of Military Powers

© oN v

PART THREE. FISCAL POWERS

10. Congressional Insolvency

11. Unlimited Taxation, Public Credit, and the Strength
of Government

12. The Costs of Government

13. A Government for Free

14. The Federalists and the Uses of Fiscal Powers

15
31
47
59

73

89
I0I1
115
129

149

163
175
191
206



Conclusion: The Constitution, the Federalists, and the

American State 219
Notes 231
Index 315

xll CONTENTS



A Revolution in Favor of Government



This page intentionally left blank



INTRODUCTION: BEYOND
MADISONIAN FEDERALISM

On 17 September 1787, the Philadelphia Convention broke its
silence to announce the result of its deliberations: the bold
plan “to form a more perfect Union.” Over the following ten months, the
new constitution was ratified by eleven states. In those months, the Con-
stitution’s supporters and opponents engaged in a great public debate,
which we know as the debate over the ratification of the Constitution. This
debate left an extensive record, the full scope of which has only recently
become appreciated.! It is to this record that scholars, as well as politicians,
lawyers, and laymen, have turned to determine the meaning of the found-
ing of the American republic. In the debate over ratification, they have
searched for answers as to why the Constitution was adopted and for what
purpose it was designed. This book is yet another attempt to do so. Like
most other studies, it focuses on the Federalist argument, although it also
takes the Antifederalist opposition into account. However, the conclusions
reached here deviate sharply from the mainstream interpretation of the
Federalist persuasion.

Today, most historians and political theorists agree that the best expo-
nent of the Federalist argument was James Madison. Although there is
room for some variation between different interpretations, there is also a
broad consensus on what this argument was about. The Federalists, it is
claimed, were concerned above all with checking the “excessive democ-
racy” that the Revolution had introduced in the state assemblies, threat-
ening both the common good of the union and the rights of minorities.
The essence of the Federalist argument, it is said, was the need to place
limits on government action. This study aims to challenge the Madisonian
interpretation of Federalism. It does so in two ways. First, it goes beyond
the interpretation of The Federalist and Madison'’s pre-Convention writings
to analyze a much broader sample of Federalist and Antifederalist writings.
Second, based on this broader reading, it provides a new interpretation of



what the Constitution and the Federalist argument were about. The major
finding presented here is that the Federalist argument was not a proto-
liberal call for minority rights and limited government but an argument
about state formation, or state building. This work argues that the Fed-
eralists tried to create a strong national state in America, a state possessing
all the significant powers held by contemporary European states. But it
also argues that there were important limitations to state formation in
America that had to be taken into account if the Federalists were to secure
the adoption of the Constitution and succeed in building an American
national state. The Federalist program should therefore be seen as an at-
tempt to combine elements from the European state with respect for limits
to state expansion inherent in the American political tradition and Amer-
ican political institutions.

To capture the meaning of the Federalist argument, I have had to pur-
sue my research into fields that have seldom appeared relevant to schol-
arship on the Constitution. Thus, it has been necessary to look beyond the
history and theory of constitutionalism and liberalism to the nature of
state building both in early modern Europe and in the United States. By
reading the Federalist argument in the context of state formation, I believe
we will further our understanding of the meaning and purpose of the
Constitution and its role in the political development of the early republic.
By adding a comparative element to the study of the adoption of the Con-
stitution, it becomes possible to raise questions about American exception-
alism and to contribute to the general history of state building.

Historians and political scientists generally accept the claim that the key
to an understanding of the Federalist argument lies in the thought of
James Madison.> Madison’s pre-Convention writings, his notes from the
Philadelphia Convention, and his contributions to The Federalist provide
the Federalist diagnosis of the ills of the union, as well as the prescriptions
for its cure. Both of these are well known. The Federalists, it is said, be-
lieved that the postwar republic suffered from the “excessive democracy”
that had been given free reign in the state legislatures. These bodies re-
peatedly disregarded both the common good of the union and the rights
of minorities. When he reviewed the state of the union before the meeting
of the Constitutional Convention, Madison's crucial realization was that
if a constitution was poorly constructed, the majority of the citizens in a
state could become a “faction,” acting to maximize private interests with
a complete disregard for long-term public needs and minority rights. To
complete the Madisonian analysis, two things have to be added. First, Mad-
ison had given up all hope that the states were able to, or would ever be
able to, reform themselves. Second, he was convinced that institutional
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structure rather than formal rules—for example, bills of rights—safe-
guarded the public good and minority rights.

This diagnosis provides us with the nature of the Federalist dilemma
as Madison saw it. At heart it was a problem of justice: How could minority
rights and the public good be made secure in a majoritarian system? Be-
cause the states were uninterested in addressing this issue, or unable to
do so, the initiative had to come from the union. Hence, the problem be-
came also a problem of federalism and of popular sovereignty. How could
the national government be made able to correct the vices of the state
governments and still be a government based on the will of the people?
Here it should be noted that, according to the Madisonian interpretation,
the issues facing the Federalists were of domestic origin. This obvious fact
tends not to be much noticed, but it is nonetheless significant. The union’s
problems, says this interpretation, lay in the relationship between the cit-
izens and the states and between the states and the union. They did not
concern the republic’s relations with the outside world.

Not only did Madison perceive what was wrong with the American
republic, he also knew how these wrongs could be set right. The vices of
the existing political system could be corrected by the “extended federal
republic,” which would “serve the great object of protecting individual
liberty against the dangers it faced within the states.” It would do so in
two ways: first, “by obstructing the formation of factious majorities intent
on pursuing private interests in the guise of the public good”; and second,
“by encouraging power to pass from the demagogues at the state level of
politics into the hands of a better class of men.”> The use of the large
republic to restrict the formation of majority “factions” and the use of
representation to refine the will of the majority are the two great ideas
that Madison contributed to political theory. By most students of the Amer-
ican founding, these ideas have also been made the core of the Federalist
argument in support of ratification.

The concentration on Madison’s writings has made analyses of the
Federalist argument focus on the institutional makeup, or structure, of the
new national government. At the surface level, what matters most is rep-
resentation. Should Congress represent the states or the people? Who will
appoint the Senate and the House of Representatives? What will be the
size of the electoral districts? What kind of delegate will be appointed to
Congress? What kind of person does not stand a chance to be elected to
Congress? But at a deeper level, the issue is another one: How can the
power of government be restricted? Once again, this point is too obvious
to be much noticed. Traditionally, of course, historians have argued that
the Constitution was designed to restrict the power of the state legislatures.
Recently, it has also been argued that the Federalist concern with govern-
ment restrictions can be extended to include the national government as
well. Although Madison was certainly troubled by the violation of minority
rights by majorities, he was equally determined to avoid an “undue con-
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centration of authority in distant, unresponsive rulers.”* The new-formed
American republic, Madison thought, ought to be based on “virtue.” But
this was not the self-effacing ideal we have come to associate with the
tradition of “classical republicanism.” Rather, virtue meant “a jealous,
vigilant commitment to the public life: continuing participation in a poli-
tics that trusted only limited responsibilities to national officials and de-
manded, even so, that these officials be continuously watched for any signs
of an appearance of a separate set of interests.”> According to this argu-
ment, Madison simultaneously made use of the federal government to
restrict the citizens from forming majorities that could threaten justice,
and enrolled the same citizens in guarding against the abuse of power by
the federal government. At both state and national level, then, the crucial
problem to Madison was how to limit the government’s freedom of action.
Because of the emphasis placed on the institutional makeup, or struc-
ture, of government, the Madisonian interpretation of Federalist ideas is
relatively uninterested in the specific powers that the Constitution granted
to the new government. Admittedly, leading interpreters say, the question
about which powers the union needed, and which powers it could safely
be entrusted with, had been the central concern up until the framing and
ratification of the Constitution. There had been recurrent attempts to turn
the Confederation Congress into an efficient national government, able to
deal with foreign policy, commerce and the disposal of the western lands,
but these attempts had all failed. In 1787, the political agenda of the na-
tionalists changed or, more correctly, was enlarged. The issue was no
longer whether or not to add a few powers to the national government
but instead concerned the way that the union could be used to correct the
vices of the state governments. It was this enlargement of the agenda that
shifted the focus from the powers of the national government to the in-
stitutional makeup of the national government. What is more, this shift
was the key to the success of the Constitution. “By placing an entirely new
agenda before the American people in 1787,” it is claimed, “the framers
were able to surmount all the obstacles that in the first years of peace had
seemingly consigned the confederation to a condition of ‘imbecility.” ”°

1T

The traditional interpretation of the Federalist position has offered impor-
tant insights into late late-eighteenth-century political thought, insights
that in turn have proved very influential in twentieth-century political
theory. This interpretation, however, is also problematical. It identifies the
core of the Federalist argument by looking at the words of James Madison.
Because Madison is defined as the quintessential Federalist, the Federalist
argument is all too often believed to be exhausted by his speeches, letters,
memoranda, and newspaper contributions. Yet Madison's standing in the
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Federalist camp is not altogether self-evident. Although his admirers re-
gard Madison’s contributions to The Federalist as the fulfillment of his the-
ory of republican government,” the collaboration with the nationalist Al-
exander Hamilton is also compromising. Consequently, there has been an
attempt to distance Madison from such supporters of the Constitution
who, although they were certainly Federalists, cannot be said to have been
Madisonians. In The Federalist, it is claimed, Madison wrote not only to
answer the Antifederalist opposition. He also wrote to answer fellow Fed-
eralists “who sought more governmental energy than he considered
proper.” It is even argued that Madison's contribution to the series was in
part an answer to the ideas of his principal coauthor. Indeed, it is said,
had Madison fully understood “how Hamilton and others would interpret
and employ the Constitution, the Virginia delegation to the Constitutional
Convention might have had a third non-signer.”®

According to Madison scholars, Madison's political position was some-
where in between the Antifederalists and the nationally minded Federal-
ists. Thus, he stood “almost equidistant” from Hamilton and Gouverneur
Morris on the one hand, and from George Mason on the other.® But if the
Federalist side was as heterogeneous as this implies, there is every reason
to question if Madison really was the archetypal Federalist. Were his ideas
really the same as the ideas of other supporters of the Constitution? This
question cannot be answered in any other way than by turning from the
political thought of Madison to that vast body of “other” Federalist writ-
ings and speeches.’® This, however, is something that historians of the
founding have been reluctant to do. Hence, our knowledge of the Feder-
alists, apart from Madison, is surprisingly limited and far surpassed by our
knowledge of their opponents.'!

Thanks to the publication of The Documentary History of the Ratification
of the Constitution,'? it is now possible to investigate the Federalist side of
the debate more inclusively than has previously been the case. Such an
investigation reveals that to a surprising degree the Federalists and their
opponents were busy debating issues that have figured only at the margins
of Madisonian Federalism. Two issues of contention stand out as partic-
ularly important: first, Congress’s power to raise and maintain armies, as
well as to command the state militia; and, second, the congressional power
to tax and to borrow money. Far from concerning themselves with how
to erect barriers to government, the Federalists argued for a national gov-
ernment with the ability to act. In this sense, Madisonian Federalism seems
strangely out of tune with the basic thrust of the Federalist argument.
Indeed, Madison’s main question, how to limit government, is the central
concern of the Antifederalists rather than the Federalists. Certainly, it
would be going too far to claim that the Federalists had no interests at all
in placing limits on government action. It is enough to read the many
prohibitions on the actions of the state governments in the tenth section
of the Constitution’s first article to understand that they did. Yet this at-
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tempt to limit the state governments does not capture all important aspects
of the Federalist persuasion. To gain a full understanding of the Federalist
position, the traditional interpretation has to be supplemented by an ac-
count of Federalism as an attempt to create a central government with
the power to act.

It is tempting to designate such an interpretation “Hamiltonian Fed-
eralism.” This temptation should be resisted. There is no doubt that the
Federalist argument analyzed in this book is stated even more explicitly in
the writings Hamilton produced as secretary of the treasury in the new
federal government. It can also be found in more coherent form in the
correspondence and political writings of Hamilton, Robert Morris, and
other nationalists in the early 1780s. The analysis presented here, how-
ever, is based on a much broader reading of the ratification debate than
the writings of one or two leading politicians. This is a deliberate choice.
The fact that the supporters of the Constitution in general held ideas often
associated with Hamilton is important to our understanding of both the
Federalists and the Constitution. This is true not only for historians but
even more so for other fields of enquiry. For, rightly or wrongly, far more
than most other commentaries the debate over ratification is held to be
crucial to any attempt to establish the meaning of the Constitution.

If we consider what is conventionally regarded as the key elements of
the Federalist persuasion, the predominance of military and fiscal ques-
tions in the debate over ratification appears strange. How are these issues
linked and why were they so prevalent in the debate? The enigma dissolves,
however, as soon as we change the interpretative framework used to make
sense of the Federalist argument. If the ratification debate is read not as
an instant in the history of liberalism and constitutionalism but in the
context of state formation, there is nothing mysterious about the fact that
the debate over ratification was so largely concerned with military and
fiscal matters. In Europe, the early modern era was a period of state for-
mation and state growth. States in this period did little besides waging war
and raising money. Consequently, when the state expanded, this expansion
was restricted to the growth of armies, taxes, and debts. Although nar-
rowly confined to these areas, the growth of the state nonetheless
amounted to a spectacular increase in the ability of the central govern-
ment to extract resources from society.!® It is the argument of this work
that both Federalists and Antifederalists, although obviously in very dif-
ferent ways, saw the Constitution as the means of creating a national
government able to carry out the functions of the contemporary European
state. In an important sense, therefore, the Constitution signifies a “Eu-
ropeanization” of America rather than the beginning of a truly distinct
political system. But this, of course, is not the whole story.

In the literature on state formation, the most common explanation for
the processes of state building is the pressure of war and the competitive
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environment of the international system of states.'* Insofar as the Con-
stitution is seen as the response to problems originating partly in the costs
of the War of Independence and partly in the need to safeguard political
independence after the war, the American experience may seem to sub-
stantiate this claim. Yet further reflection on state formation suggests that
external pressure did not determine the development of states in any ab-
solute sense. Early modern states did not differ in their basic aims or func-
tions. Typically, all governments tried to monopolize political power, wage
war, form alliances, and extract resources from society. Rather, their dif-
ferences lay in the institutions and principles they developed to carry out
these functions, particularly in the way they went about raising men and
money from society. Thus, while both France and Britain developed into
strong states that provided similar functions, they did so by radically dif-
ferent paths. France developed into absolute monarchy, whereas the British
system was marked by the powerful position of Parliament and far-
reaching constitutional rights.

The United States came to differ most from European states precisely
in the way that the institutions and principles allowing the government
to extract resources from society were organized. Nowhere in the Old
World were the stakes against the strengthening of the state raised higher
than in the United States. In their own ways, both Antifederalism and
Madisonian Federalism were expressions of the extreme skepticism about
stronger government that was so widespread in America. A decade or two
before the drafting of the Constitution, the ideological struggle against
Britain had given vent to the same potent fear of government. Within ten
years of the Constitution’s adoption, the Democratic-Republicans would
organize their resistance against the Federalist administration around the
same fear. The Federalists could not choose to ignore this attitude toward
the state. Nor could they ignore the other, more “material,” limits to state
building in America, the principal of which were the nation’s geopolitical
situation, its political institutions, and the structure of its economy. By
taking these limits into account, the Federalists developed a conception of
the state that was different from contemporary European states.

The strong anti-statist current in American political culture meant that
popular acceptance of a powerful state could only be secured if the Fed-
eralists could demonstrate that, in exercising its extractive capacity, the
state they wished to establish would not threaten the persons, liberty or
well-being of the citizens. In other words, they had to explain that it was
possible to create a state that was powerful yet able to respect popular
aversion to government. An important step toward the solution of this
dilemma was federalism, which allowed the centralization of only certain
specified government powers. Federalism would create a state focused on
the fiscal-military sphere. Recent literature has paid close attention to the
way that Madison and other Founders came to terms with this division of
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power between the national and the state governments. In this literature,
federalism has been portrayed both as a means to represent and accom-
modate sectional interests that threatened the stability of the union and
as a means to secure continued popular participation in government as a
countermeasure to the centralization of power.'> However, the central
question of this study—a question to which federalism per se contained
no answer—has not been addressed by this literature: How was the na-
tional government to exercise its newly won fiscal-military powers without
exerting undue pressure on the citizens, thereby challenging their anti-
statist perceptions? From the perspective of political theory, this may not
seem the most profound question, but it was certainly a very pressing one
to the Federalists who tried to meet Antifederalist criticism of the Consti-
tution during the ratification debate. On this question, Federalist and An-
tifederalist conjectures of the future diverged sharply and it was on this
question that the Federalist ranks would split a few years after the Con-
stitution’s adoption. The Federalist solution to the dilemma of exercising
fiscal-military powers in an anti-statist society lay in statecraft. By making
the right choices about resource mobilization, it was possible to create a
national government that was both light and inconspicuous. It would be
light in the sense that its demands would not press too heavily on the
people and it would be inconspicuous in the sense that its actual physical
presence would be limited. In this way, the Federalists developed an idea
of an American state that possessed powers similar to contemporary Eu-
ropean states, yet was shaped by the predominant American mode of anti-
statism.

11T

Even though a simple comparison between the Articles of Confederation
and the Constitution establishes that the latter is a grant of power to the
central government, the debate over ratification has not been analyzed
before in the context of early modern state formation. Prominent scholars
such as Bernard Bailyn, Gordon Wood, and Isaac Kramnick have noted
that the Constitution was seen by contemporaries as an attempt to create
a powerful centralized state in America, but this has not been a major
focus of their writings. In his commentary on The Federalist, Kramnick
writes that “lost today in the legitimate characterization of the Constitu-
tion as bent on setting limits to the power exercised by less than angelic
men is the extent to which the Constitution is a grant of power to a cen-
tralized nation-state.” This loss, he continues, is due to “a persistent priv-
ileging” of Madison over Hamilton in interpretations of the Founding.
“While posterity emphasizes the Constitution’s complex web of checks and
balances and the many institutionalized separations of powers,” the par-
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ticipants in the ratification debate, “on whichever side they stood, agreed
with Hamilton that the Constitution intended a victory for power, for the
‘principle of strength and stability in the organization of our government,
and vigor in its operations.’” "¢

This book aims to recover this lost characterization of the Constitution.
It is divided into three parts. The first four chapters deal with how to
interpret the debate over ratification. The book starts with a discussion of
the role of the debate over ratification in the struggle over ratification. I
argue that the debate was a necessary part in the decision-making process
that led to ratification and that it later became an authoritative source to
establish the meaning of the Constitution. The following chapter attempts
to identify the ideological disagreement between the Federalists and An-
tifederalists as expressed in the debate over ratification. It challenges the
two dominant interpretations of this disagreement, that is, that the ideo-
logical conflict between the opponents and supporters of the Constitution
can be described either as a struggle between democracy and aristocracy
or as a struggle between liberalism and classical republicanism. Instead, I
propose that the debate is best seen as a debate about state formation. The
third chapter provides a brief account of what was involved in state for-
mation in continental Europe and Britain in the early modern period. The
chapter discusses the conditions for state formation in the newly indepen-
dent United States and suggests that there were certain obstacles that the
Federalists had to overcome if their idea of an American national state
was to be accepted by the people. The fourth chapter shows that the Eu-
ropean process of state formation had influenced political commentary,
giving rise to arguments analyzing and criticizing the growth of the state.
In the form of Country thought, these arguments found their way across
the Atlantic from Britain to the American colonies.

In the second and third parts of the book, I analyze the debate over the
military and the fiscal clauses of the Constitution. The two parts are struc-
tured in a similar way. Chapters 5 and 10 provide background accounts
of the political development from the War of Independence to the Phila-
delphia Convention. They establish that, by 1787, Congress was marked
by military weakness and financial insolvency. Chapters 6 and 11 lay out
the Federalist argument that Congress had to possess an unlimited power
to raise men and money from American society without any intervention
from the states. Chapters 7 and 12 present the Antifederalist objections to
a stronger national government in the “fiscal-military” sphere. Chapters
8 and 13 show how the Federalists responded to these objections, thereby
creating an understanding of the kind of state that was proper to Amer-
ican conditions. Chapters 9 and 14 offer a brief sketch of the institution-
alization of the military and fiscal powers granted by the Constitution, and
the uses made of them, by the Federalists in the 1790s. The book ends
with an explication of the Federalists’ idea of an American national state.
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This book was written with three overlapping audiences in mind. First, it
is hoped that the reinterpretation of the meaning and aim of the Consti-
tution and of the Federalists’ project will be of interest to political and
intellectual historians of the early American republic as well as to political
theorists and constitutional scholars working on the American founding
and, particularly, on the Federalist-Antifederalist debate. Second, T also
hope that the focus on American state formation and the comparative
perspective provided in this work will contribute to the study of American
political development. Although this vital and expanding field has already
produced a number of important works on the American state, they have
all dealt with later periods. Often, these works also lack a comparative
perspective.'” This leads to the third audience this book wishes to address.
With one important exception, comparative studies of state formation in
the eighteenth and early nineteenth centuries leave out the American ex-
perience.'® In view of the economic, political, and cultural success of the
United States over the last two centuries, this seems both a strange and
an unfortunate lacuna. I hope that the discussion of American state for-
mation presented here may contribute to our understanding of this pro-
cess by pointing to the way that the development of the American national
state both followed and differed from the development of European states.
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1

LEGITIMACY AND MEANING:
THE SIGNIFICANCE OF PUBLIC
DEBATE TO THE ADOPTION
OF THE CONSTITUTION

Any study of the ratification debate has to consider precisely
what such a study is really about. On one level, the answer
is obvious: A study of the ratification debate is a study of statements made
in print or ratifying conventions, which have been handed down to us as
texts. Yet at another level the answer is more complicated. Even a quick
glance at the many ways scholars have approached the statements made
during the ratification debate reveals that there exist very different under-
standings of what these statements represent. This difference leads histo-
rians to widely divergent views about the exact way that the debate over
ratification relates to the struggle over ratification and, consequently, about
the extent to which the former explains the outcome of the latter. Their
perspectives range from economic reductionist accounts, which claim that
the debate was completely irrelevant to the vote on the Constitution, to
culturalist interpretations, which see the new ideas expressed in the debate
as the real transformation of American politics.

This chapter argues that the debate over ratification was significant to
the adoption of the Constitution because public debate was a necessary
step in the decision-making process leading to ratification. It was a nec-
essary step because adoption would not have been legitimate without the
possibility of public debate. But the debate was also significant in another
way. It provided the first widely shared and detailed interpretation of im-
portant clauses of the Constitution. This original elucidation of the mean-
ing of the Constitution later served as the point of origin for constitutional
interpretation in the political life of the early republic.?

The significance of public debate to the adoption of the Constitution
stemmed from the principle of rule by consent of the governed. There was
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never any question that the adoption of the Constitution had to be a pop-
ular act. As the preamble of the Constitution itself clearly states, “We the
people of the United States, in order to form a more perfect union . .. do
ordain and establish this Constitution for the United States of America.”
Although occasional Antifederalist voices questioned the existence of a
national American “people” able to act in unison to reform its own gov-
ernment, these voices were not very common. The words of the Antifed-
eralist writer “Centinel” are much more representative of Antifederalist
views. In America, he wrote, “the people are the sovereign and their sense
or opinion is the criterion of every public measure.” The Federalist James
Wilson specified the nature of the decision on the Constitution early in
the ratification debate when he denied that the Philadelphia Convention
had transcended its instructions by drafting the Constitution and present-
ing it to the public for ratification. “I think the late Convention have done
nothing beyond their powers,” Wilson said.

The fact is, they have exercised no power at all. And in point of validity,
this Constitution, proposed by them for the government of the United
States, claims no more than a production of the same nature would
claim, flowing from a private pen. It is laid before the citizens of the
United States, unfettered by restraint; it is laid before them to be judged
by the natural, civil, and political rights of men. By their FIAT, it will
become of value and authority; without it, it will never receive the char-
acter of authenticity and power.?

In the American system of government, the absence of a bureaucracy,
a judicial system and a police force independent of popular control made
rule by consent as much a practical necessity as a cherished principle. The
administrative weakness of the state in fact made it necessary to secure
popular support in order for any government measure to work.> Any group
or individual wishing to realize a political program, therefore, could not
simply capture the government and implement policies by means of the
state apparatus. Instead, they had to convince the citizenry—or at least
the citizens who wielded power locally in towns and counties—that, on
balance, it was in their own interest to support the policies proposed. Thus,
political legitimacy was not derived from the authority of office but from
the consent of the governed. Such consent was achieved by providing
arguments in favor of a government measure, thereby collecting as many
people as possible behind it.*

In the case of the Constitution, the Philadelphia Convention’s decision
to circumvent the state governments and bestow legitimacy on the Con-
stitution by grounding it on an act of popular sovereignty meant that a
broadly based assent became very important. The Articles of Confedera-
tion stated that any “alteration” of the compact between the states should
“be agreed to in a Congress of the united states, and be afterward con-
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firmed by the legislatures of every state.”> When Congress called the Con-
stitutional Convention, this principle was maintained. The delegates
should meet “for the sole and express purpose of revising the Articles of
Confederation and reporting to Congress and the several state legislatures
such alterations and provisions therein as shall when agreed to in Con-
gress and confirmed by the states render the federal constitution adequate
to the exigencies of government and the preservation of the Union.”® But
when the Convention adjourned, the delegates instead recommended that
the constitution they had drafted “be submitted to a Convention of Dele-
gates, chosen in each State by the People thereof, under the Recommen-
dation of its Legislature, for their Assent and Ratification; and that each
Convention assenting to, and ratifying the Same, should give Notice
thereof to the United States in Congress assembled.””

It has been argued that by resting the Constitution on a decision by a
sovereign people, the founders tried to invest it with a greater legitimacy
than most state constitutions and governments possessed, having been
adopted in the same way as ordinary legislation.® But the framers were
also anxious to restrict the people’s choice to either adopting or rejecting
the Constitution in its totality. By doing so, they hoped to prevent the
ratifying process from giving rise to amendment proposals, and from end-
ing in partial or conditional adoption.® This was precisely what had hap-
pened in the ratification process of the Massachusetts constitution of
1780, when the towns had been given the possibility to comment on in-
dividual clauses and to approve the constitution conditionally. As a con-
sequence, it was impossible to secure a majority for ratification.® Consid-
ering the Philadelphia Convention’s wish to restrict the people’s choice to
an unconditional adoption or rejection of their plan, the decision to use
ratifying conventions seems peculiar, as it was unlikely that a ratifying
convention would limit itself to a straightforward adoption or rejection of
the Constitution. If the founders sought only to make the Constitution
legitimate by grounding adoption on an act by the people, they could have
arranged to hold a popular referendum instead. Ratifying conventions
were not established practice in the states at the time, and there were no
insurmountable technical difficulties to referendums.!" In fact, Rhode Is-
land ignored Congress’s request to call a ratifying convention but held a
popular referendum on the Constitution instead. On 24 March 1788, the
citizens of Rhode Island voted 2,711 to 243 to reject the Constitution.'?

It is of course possible to argue that a ratifying convention was nothing
more than an indirect referendum, a popular vote by proxy. In the North
Carolina convention, the Antifederalist delegate Willie Jones suggested as
much when, right after the convention opened, he moved that the question
of adoption be put immediately. The delegates, he argued, had had plenty
of time to consider the question beforehand and a long debate would only
amount to a waste of public money. Seconding Jones, Thomas Person said
that he “should be sorry if any man had come hither without having
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determined in his mind a question which must have been so long the object
of his consideration.”'?* As we shall see, the Federalists did not agree, and
their disagreement provides a clue to the significance of public debate to
the Constitution’s adoption. To them, the decision to adopt or reject the
Constitution had to be based on something more than a mere majority
vote.

1T

In his study of The Federalist, Albert Furtwangler has argued that Alex-
ander Hamilton and James Madison wished for the Constitution to have
the “informed” assent of the people. The essays, Furtwangler says, make
“a public display of ample discussion of the issues.” When they wrote The
Federalist, Hamilton and Madison worked within a genre that was well
established in both Britain and America. Print discourse had become the
major form of national communication in eighteenth-century Britain, and
it had helped establish the idea that there existed something called “the
public opinion,” which could, and should, influence the actions of the
government. In America, too, the press was the primary means to create
a widely shared “public opinion.” Indeed, because of the absence of a
political center, the importance of the press in America was even greater
than in Britain.'* By the time of the ratification debate, deliberation on
public issues in the press was a standard feature of political life. In fact,
Hamilton’s and Madison’s insistence that the question of adoption ought
to be preceded by a thorough discussion was a generally shared view
among Federalists.'>

To develop this point, it is helpful to look in some detail at discussions
in the ratifying convention of North Carolina as well as at an incident that
took place in the Massachusetts convention. A few months before the
North Carolina convention met, Federalist Archibald Maclaine published
an essay in which he attacked the prevalent practice of constituents to
instruct their delegates how to vote on the Constitution. This, Maclaine
wrote, would defeat the whole idea of the upcoming convention: to delib-
erate first and only then decide on the question. The people ought to un-
derstand that when they elected a delegate, they parted with their right
to decide the question themselves and invested that right in their repre-
sentative. To Maclaine, this was not so much because enlarged societies
made it difficult to collect the will of the whole people but because it was
a means to arrive at a better decision. “The greatest part of you have not
the means of information,” he told the freemen of his state, “and being
unaccustomed to think of government, few of you are competent judges
of it.” The decision made by the ratifying convention, then, ought to be
not only a popular act but also an act of reason. If the people insisted on
instructing their delegates there would be no room for reasoning: “The
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members of the Convention would have no more to do than to examine
all the different instructions; to count noses, and by that summary method,
to adopt, or reject.” To Maclaine, this was an irrational form of decision
making, one he felt was scarcely better than throwing dice. The stipulated
procedure—to collect “the united wisdom of the state in order, to deliberate
and determine”—was much to be preferred.'®

When the Antifederalists in the convention moved that the decision on
the Constitution be made without prior debate, Maclaine and other mem-
bers of the Federalist minority reacted strongly. The Antifederalist sugges-
tion, James Iredell said, amounted to settling the question by “a dead vote.”

Are we to give a dead vote upon it? If so, I would wish to know why we
are met together. If it is to be resolved now by dead votes, it would have
been better that every elector, instead of voting for persons to come here,
should, in their respective counties, have voted or ballotted for or against
the Constitution. . . . Shall it be said, sir, of the representatives of North
Carolina, that near three hundred of them assembled for the express
purpose of deliberating upon the most important question that ever
came before a people, refused to discuss it, and discarded all reasoning
as useless?

In contrast to Jones’s opinion, Iredell claimed that he “should be sorry”
if he had come “to this house predetermined for or against the Constitu-
tion.” To the contrary, delegates ought not to have made up their mind
before attending the convention. Although Iredell himself was certainly
in favor of the Constitution, he claimed that he had “not come here re-
solved, at all events, to vote for its adoption. I have come here for infor-
mation, and to judge, after all that can be said upon it, whether it really
merits my attachment or not.”'” If the decision to adopt or reject the
Constitution were to be a true act of reason, it was necessary that both
the people and the delegates in the ratifying conventions were ready to be
persuaded by reasoned arguments. Thus, Iredell later said that he pre-
sumed “that every man thinks it his duty to hold his mind open to con-
viction; that whatever he may have heard, whether against or for the
Constitution, he will recede from his present opinion, if reasons of suffi-
cient validity are offered.”

Those gentlemen who are so self-sufficient that they believe that they
are never in the wrong, may arrogate infallibility to themselves, and
conclude deliberation to be useless. For my part, I have often known
myself to be in the wrong, and have ever wished to be corrected. There
is nothing dishonorable in changing an opinion. Nothing is more fallible
than human judgement. No gentleman will say that his is not fallible.
Mine, I am sure, has often proved so.'®

Although the Antifederalist motion not to debate the Constitution was
rejected, it was difficult to get the discussion going in the convention. The
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Antifederalists adopted a strategy devastating to the ideal of deliberation:
They stayed silent. As in the other ratifying conventions, the North Car-
olina convention debated the Constitution article by article, section by
section. After three days of Antifederalist silence, William Davie expressed
his “astonishment at the precipitancy with which we go through this busi-
ness. Is it not highly improper to pass over in silence any part of this
Constitution which has been loudly objected to” beforehand?'® On the pre-
vious day, one Antifederalist had complained that faced with the opposi-
tion’s silence, Maclaine had begun to raise objections to the Constitution,
only to answer them himself. Raising hypothetical objections, like Maclaine
did, seemed both highly irregular and very time consuming. But Maclaine
was not at loss for an answer. It had been decided that the Constitution
should be debated by the Convention, he said. If the opposition remained
silent, then what could he do? “Are we then to read it only? Suppose the
whole of it is to be passed over without saying any thing; will not that
amount to a dead vote?” Maclaine was ready to answer any objection
raised in the convention, but if he saw “gentlemen pass by in silence such
parts as they vehemently decry out of doors, or such parts as have been
loudly complained of in the country, I shall answer them also.”2° Right
after Maclaine had said this, Jones took to the floor to question the value
of reasoned argument once more, saying “he would easily put the friends
of the Constitution in a way of discussing it. Let one of them, said he,
make objections and another answer them.”?!

It has been argued that the Antifederalists turned their back on rea-
soned argument, and Jones’s comments in the North Carolina convention
seem to bear this out. Saul Cornell has recently argued that the majority
of Antifederalists did not value rational public discussion and Furtwangler
has made the same claim, writing that the Antifederalist opposition to the
Constitution was “an outcry against literate civility.”2?> On the basis of a
speech held in the Massachusetts ratifying convention, Furtwangler claims
that the Antifederalists saw their opponents as smooth-talking “lawyers
and men of learning, and moneyed men” out to trick the “poor illiterate
people” into ratifying the Constitution.?* According to this interpretation,
Antifederalists were not ready to accept the idea that public debate be-
stowed legitimacy on political decisions. This interpretation of the Anti-
federalists, however, does not stand up to closer scrutiny.

Toward the end of the Massachusetts convention, Nathanael Barrell
delivered a speech that at first seems to support Furtwangler’s claim. Bar-
rell opened by saying that he had to speak the plain language of the hus-
bandman as he did not command “the pleasing eloquence of Cicero, or
the blaze of Demosthenian oratory.” He also noted how insignificant he
must appear “in the eyes of those giants in rhetoric, who have exhibited
such a pompous display of declamation.” Barrell returned to this theme
at the close of his speech saying that he had been “cautiously avoiding
every thing like metaphysical reasoning, lest I should invade the prerog-
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ative of those respectable gentlemen of the law, who have so copiously
displayed their talents on the occasion.”?* Yet the actual content of Bar-
rell’s speech shows him to be no enemy of reasoned deliberation but a
man who lived up to the expectation of Federalists such as Iredell that a
delegate to the ratifying convention should keep his mind open to convic-
tion by the force of the better argument. He rose to discharge his duty to
his constituents who he knew expected “something more from me than
merely a silent vote.” But although he stated the objections that he and
his constituents had to the Constitution, he also said that some of these
objections had been answered during the course of the debate. In fact, his
final words were as much a defense of reasoned argument and informed
assent as any Federalist speech: “As the greatest good I can do my country
at present,” he said,

I could wish for an adjournment, that I might have an opportunity to
lay it before my constituents, with the arguments which have been used
in the debates, which have eased my mind, and I trust would have the
effect on theirs so as heartily to join me in ratifying the same. But, sir,
if I cannot be indulged on this desirable object, I am almost tempted to
risk their displeasure, and adopt it without their consent.?*

In the end, Barrell did face the risk of his constituents’ displeasure and
voted for adoption.

It would be easy to find more examples like this in Antifederalist
speeches and writings. Indeed, the incidents in North Carolina are inter-
esting because, with the exception of Rhode Island, this was the only state
where the ideal of deliberation was openly challenged. Yet, even in North
Carolina, the motion to vote on adoption without prior debate was rejected
despite a sound Antifederalist majority in the convention. After Jones had
mocked the very idea of deliberation, other Antifederalists rose to say that
they wanted the Constitution thoroughly debated.?® In general, Antifed-
eralists were not averse to public deliberation. In ratifying conventions and
in print discourse they proved as willing as their opponents to embrace
this ideal.

1T

The ideal of public deliberation took as its starting point the assumption
that individual reason is fallible but correctable by collective reasoning.
This was the idea that Iredell expressed when he said that he had often
known himself to be in the wrong and had then “ever wished to be cor-
rected,” knowing as he did that “nothing is more fallible than human
judgement.” The best known expression of the idea is probably Benjamin
Franklin's call to the nonsigners in the Constitutional Convention to bow
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to the will of the majority. The call was made to convey an impression of
unanimity to the public, but it is also interesting for the light it sheds on
the contemporary understanding of individual reasoning and deliberation
between enlightened minds:

I confess that I do not entirely approve of this Constitution at present,
but Sir, I am not sure I shall never approve it; For having lived long, I
have experienced many Instances of being oblig’d, by better Information
or fuller Consideration, to change Opinions even on important Subjects,
which T once thought right, but found to be otherwise. It is therefore
that the older I grow the more apt I am to doubt my own Judgement
and to pay more Respect to the Judgement of others.

Franklin’s speech was reprinted, in whole or in part, in no less than forty
newspapers and pamphlets, suggesting that the point he made was widely
accepted.?” In fact, one of the nonsigners, Edmund Randolph, later came
to change his mind and endorsed the Constitution. When George Mason,
the other Virginia nonsigner, publicly challenged Randolph to explain why
he had changed his mind on certain crucial clauses of the Constitution,
Randolph defended himself by saying that he had changed his opinion
after “further consideration of the subject,” but also after paying “atten-
tion to the lights which were thrown upon it by others.”2$

The statements by Franklin, Randolph, and Iredell suggest that they all
championed the idea that reasoned deliberation required “impartiality,”
that is, a readiness to keep one’s mind open to conviction by the force of
the better argument.?® These examples could easily be multiplied, but only
two more will be offered here. Toward the end of the Virginia convention,
when many of the delegates rose to state their grounds for supporting or
rejecting the Constitution, James Innes told the convention that “I came
hither under a persuasion that the felicity of our country required that
we should accede to this system; but I am free to declare, that I came in
with a mind open to conviction, and a predetermination to recede from
my opinion, if I should find it to be erroneous.” In the New York conven-
tion, John Jay made a similar declaration. “We did not come here to carry
points,” he said. “If the gentlemen will convince me I am wrong, I will
submit. I mean to give my ideas frankly upon the subject. If my reasoning
is not good, let them show me the folly of it. It is from this reciprocal
interchange of ideas that the truth must come out.”3°

The principle of impartiality and the acceptance of the better argument
found its ultimate expression in the practice of anonymity in print dis-
course. In the first number of his “Philadelphiensis” essays, the Antifed-
eralist Benjamin Workman addressed the argument put forward by some
Federalists that the newspapers should not publish opinions on the Con-
stitution unless the author was willing to publish his name. On matters
of such great importance as the Constitution, Workman wrote, “it is as
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plain as any axiom in geometry, that it is of no importance whether or
not a writer gives his name; it is with the illustrations and arguments he
affords us, and not with his name, we have any concern: Besides this
practice would tend to draw off the mind of the writer from the calm
investigation of the subject, to recriminations and personal invective.”3!

Historians have sometimes argued that the Federalists did not share the
ideal of anonymous print discourse. Although it is true that some printers
and writers held the view criticized by Workman, all but a handful of the
Federalist writers published anonymously. Sometimes Federalists also ac-
cused their opponents of ignoring the principle of impartiality by circu-
lating their criticisms of the Constitution privately or by publishing it un-
der their own names. When George Mason circulated his objections to the
Constitution in manuscript, he was charged with disseminating them “in
such a manner as to gain partizans to his opinion, without giving them
an opportunity of seeing how effectually his sentiments may be contro-
verted, or how far his arguments might be invalidated.” Because Mason
tried to avoid submitting his objections “to the test of public investigation,”
his accuser arranged for the objections to be published and followed up by
a point-by-point rebuttal two weeks later. Richard Henry Lee, another
prominent Virginia Antifederalist, drew criticism from Federalists because
he published his objections under his own name, thereby trying to influ-
ence the public not with reasoned argument but with his own social po-
sition. A “great name,” his critic said, “on many occasions, makes up for a
deficiency of argument.”3?

It is significant that Workman came forward to defend rational delib-
eration. His passionate rhetoric was very far from the calm reasoning
found in The Federalist. Indeed, one historian has claimed that he failed to
provide any reasoned arguments against the Constitution at all and that
his “feverish diatribes” were unmatched by anything written during the
ratification debate. But no matter how correct this assertion is, even a
writer like Workman apparently subscribed to the idea that the question
of adopting the Constitution ought to be settled by the force of the better
argument. In later numbers of his “Philadelphiensis” series, Workman
claimed to write to “inform” and not to “inflame” his readers’ minds, and
in one essay he explained the scurrility and abuse he had suffered from
his Federalist opponents by pointing out that “nothing cuts like the truth.”33
Indeed, because the Federalists argued that the decision on the Constitu-
tion should be preceded by rational discussion, the Antifederalists repeat-
edly charged their opponents with failing to live up to their own ideals. In
doing so, they came to offer a full defense of the ideal of impartial reasoned
deliberation.

Thus, the “Centinel” series began by criticizing the thousands of Phi-
ladelphians who had attended public meetings and signed petitions to
show their support for the Constitution. Addressing himself to “the free-
men of Pennsylvania,” “Centinel” wrote that “it behoves you well to con-
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sider” the Constitution “uninfluenced by the authority of names. ... In-
stead of that frenzy of enthusiasm, that has actuated the citizens of
Philadelphia, in their approbation of the proposed plan, before it was pos-
sible that it could be the result of a rational investigation into its principles;
it ought to be dispassionately and deliberately examined, and its own in-
trinsic merit the only criterion of your patronage.” In later essays, coercion
rather than passion was the object of “Centinel” s censure. He claimed
that the Federalists had tried to stifle debate by destroying “the free and
independent papers” by “withdrawing all the subscriptions to them.” In
the same way, the “Dissent of the Minority of the Pennsylvania Conven-
tion” noted that “every measure” had been attempted by the Federalists
“to intimidate the people against opposing” the Constitution. “The public
papers teemed with the most violent threats against those who should dare
to think for themselves, and tar and feathers were liberally promised to all
those who would not immediately join in supporting the proposed govern-
ment be it what it would.”3*

Some Antifederalists also complained about the closed-door policy of
the Constitutional Convention, not only because it suggested conspiracy
but also because it prevented the delegates from entering into dialogue
with informed public opinion. Because most of the delegates were well
respected men—none more so, of course, than Washington and Frank-
lin—direct criticism of the Convention’s decision was a dangerous tactic.
Luther Martin’s description of the decision to deliberate in secret, which
he published in his “Genuine Information” essays, is the best-known ex-
ample of such critique. Martin claimed to have opposed the decision be-
cause he “had no idea that all the wisdom, integrity, and virtue” of the
United States “were centered in the convention.” Rather than closing the
doors to the public, Martin wished to be allowed to correspond “freely, and
confidentially, with eminent political characters” in his own state of Mary-
land and elsewhere in order “to give their sentiments due weight and
consideration.” “Centinel” argued that because the Convention met for the
purpose of reforming the old government, not to develop a new one, the
delegates simply could not have informed themselves of the wishes and
views of their constituents. Instead, they “seem to have been determined
to monopolize the exclusive merit of the discovery, or rather as if darkness
was essential to its success they precluded all communication with the
people, by closing their doors.” Unable to consult either “public informa-
tion or opinion,” the “well disposed” members of the Convention were
fooled into giving “their sanction to this system of despotism.”3°

v

The Federalists valued debate as a way to overcome the fallibility of the
individual mind and to reach a well-grounded opinion. But they did not
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believe that the capacity to reason was evenly distributed among the cit-
izenry. The Philadelphia Convention was often praised in terms that
stressed how it had collected men of outstanding capacity for reasoning.
The Convention’s ability to rightly determine the needs of the union was
therefore far greater than that of any individual person. For this reason,
if a person “even of great capacity” came to the conclusion that the Con-
stitution ought to be rejected, it was much more likely that he was mis-
taken “than that so respectable a body as the Convention, with minds
equally enlightened, and more unbiased, should, after the freest and fullest
investigation of this important subject, be wrong.”** As Maclaine had re-
minded the freemen of North Carolina, most members of the public were
not able to reason well on matters of politics and ought to defer to the
greater ability of their betters. An example of such deference can be found
in a resolution adopted by the tradesmen and mechanics of Boston in
January 1788. “From the first appointment of the late Continental Con-
vention,” the resolution said,

they looked up to that honourable Body, as to the enlightened and distin-
guished patriots of their country, from whose deliberations and decisions
they had EVERY THING to hope—nor have they been disappointed.—
The CONSTITUTION which they have proposed to the UNITED STATES,
they consider as the result of much wisdom, candour, and those mutual
concessions, without which America cannot expect ever to harmonize
in any system of COMMERCE or GOVERNMENT.>”

But even if this resolution shows the lower and middling orders of the
American public in the act of deferring to the great men of the Convention,
it does not suggest that the Constitution should be accepted only because
it was drafted by “enlightened and distinguished patriots.” The tradesmen
and mechanics of Boston had also judged the plan and, in their minds,
found it to be not only the result of much wisdom, candor, and a spirit of
compromise but also necessary to establish an adequate national govern-
ment.

As soon as the Constitution was published, Federalist writers invited
the people to read and reflect on it. A well-known example of this invitation
is found in the opening number of The Federalist, in which Hamilton said
that “it seems to have been reserved to the people of this country, by their
conduct and example, to decide the important question, whether societies
of men are really capable or not, of establishing good government from
reflection and choice, or whether they are forever destined to depend, for
their political constitutions, on accident and force.” It has been estimated
that within six weeks of the Philadelphia Convention’s adjournment, the
Constitution had been printed in its entirety in every newspaper known
to have existed in the United States. Only five days after the Convention
had ended, the Pennsylvania Packet described a Philadelphia street scene
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where a five-year-old and an elderly man—*"whose head was covered with
hoary locks”—both pored over the new constitution. “The unthinking
youth, who cannot realize the importance of government seems to be
impressed with a sense of our want of union and system; and the vener-
able sire, who is tottering to the grave, feels new life at the prospect of
having everything valuable secured to posterity.” A letter from Salem
County published in the Pennsylvania Herald told that “nothing is talked of
here, either in public or private, but the new Constitution. All read, and
almost all approve of it. Indeed it requires only to be read, with attention
and without prejudice, to be approved of.”38

Although the correspondent from Salem County may have been ready
to approve of the Constitution merely after reading it, many Federalists
believed that the people required more information in order to reach the
right decision on the Constitution. Although they stressed that the adop-
tion of the Constitution should be an act of reason, they never questioned
that it should also be an act of the people, which required the active assent
of the majority of the citizens. “The people always mean right; and, if time
is allowed for reflection and information, they will do right,” the arch-
Federalist Fisher Ames said in a statement that reveals his faith both in
popular sovereignty and in reason. “I would not have their first wish, the
momentary impulse of the public mind, become law; for it is not always
the sense of the people, with whom I admit that all power resides.” In the
same way, Oliver Ellsworth declared that “the people at large generally
determine right, when they have had means of information.” Simeon Bald-
win said the same thing in his Fourth of July oration of 1788: “The great
bulk of mankind, when they have the means of knowledge, and time to
deliberate, in general adopt right political sentiments.”3°

But even if the people at large were invited to reflect on and to judge
the Constitution, there existed a division of labor in this process in which
those with better education or more developed faculties for reasoning pro-
duced the arguments that the majority of the public consumed or repro-
duced. The Federalists were certainly elitist, although membership in the
elite was determined not by birth but by education and ability. Those who
did belong to the elite had a duty to address those who were “in quest of
information” and to refute the sophistry of their opponents, which pre-
vented the public from arriving at a proper understanding of the Consti-
tution.*® Antifederalist writers did not reject the Federalist understanding
of a division of labor in public deliberation on the Constitution. “Centinel”
embraced the same idea when he wrote that “those who are competent
to the task of developing the principles of government, ought to be en-
couraged to come forward, and thereby the better enable the people to
make a proper judgement; for the science of government is so abstruse,
that few are able to judge for themselves.” One of the most frequent ac-
cusations Antifederalists levied against the Federalists was their promotion
of “aristocratic” principles and policies. Yet this accusation did not chal-
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lenge the idea that some people were better able to reason than others.
Instead, the Federalists were criticized for failing to make use of their
education and knowledge to further public debate. Federalists, “Centinel”
wrote, shied away from reasoning. From the instant the Constitution was
made public, they had instead “exerted all their power and influence to
prevent all discussion of the subject, and when this could not be prevented
they have constantly avoided the ground of argument and recurred to
declamation, sophistry, and personal abuse, but principally relied upon the
magic of names.”! Indeed, Antifederalists believed that they upheld
the ideal of public reasoning, while the Federalists were abandoning it.
The critics of the Constitution, then, were hardly enemies of reason but,
rather, reasoning skeptics.*>

v

In the summer of 1788, when the adoption of the Constitution was se-
cured, the Federalists looked back at the ratification struggle and took great
pride in the achievement of the American public. It seemed to them that,
by their example, the people had indeed demonstrated to the world that
good government could be established through reflection and choice rather
than violence and chance. “While the revolutions of government, in other
countries, have given rise to most horrid scenes of carnage and blood-
shed,” the Pennsylvania Mercury reported in words echoing Hamilton’s,
“America alone can boast of a constitution framed by her chosen sages,
and, after the most mature deliberation, approved of by the people at large,
without tumultuous disorders, or intestine broils, notwithstanding the in-
dustrious efforts of a few desperate incendiaries.” It seemed as if a new
era had dawned in politics. “Justly may it be said,” Enos Hitchcock declared
in his Fourth of July oration, that “the present is an age of philosophy,
and America the empire of reason.”*

In the ratification debate, both Federalists and Antifederalists repeatedly
claimed that reasoned argument was the best ground for political deci-
sions. It is not necessary, however, to accept such claims as expressions of
sincerely held opinions, in order to argue that the ideal of public deliber-
ation mattered to the ratification of the Constitution. All political systems
possess rules that determine legitimate behavior. What I have attempted
here, although only in a very cursory fashion, is to lay bare those rules in
order to assess the role played by the debate over ratification in the
decision-making process leading to the adoption of the Constitution. In
many ways, the political culture of 17871788 was different from that of
the early twenty-first century. It was a culture that did not regard the open
pursuit to realize group interest as legitimate.** It was a culture in which
a majority vote did not suffice to make a political decision legitimate. For
this reason, both Federalists and Antifederalists had to accept, and work
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with, the ideal, ultimately classical in origin, that the common good was
revealed through public deliberation. In this sense, public debate was a
necessary part of the ratification process. Popular ratification meant more
than a popular vote: It also meant that the people had the opportunity to
reason about the decision they were about to make. It is important to stress
here that the fact that public deliberation was a source of political legiti-
macy does not necessarily mean that the participants in the debate saw it
as anything more than a means to an end. It certainly does not mean that
the participants were at all detached from partisan motives. The point is,
rather, that even actors who entered the debate over ratification, only to
realize self- or group interests, had to accept that the rules of the political
game made reasoned argument crucial. Superior arguments, persuasion
by reason, were also a legitimate ground for the delegates to ratifying
conventions to change their minds, even to the point of disregarding the
instructions of their constituents. Yet again, it should be pointed out that
this does not necessarily say anything about the ulterior reasons a delegate
may have had for doing so.**

It would, of course, be possible to argue that the ideas presented by the
Federalists in the debate over ratification actually persuaded citizens to
vote in favor of the Constitution. Regardless of how likely or unlikely this
may appear, it is a claim that is difficult either to substantiate or falsify.
However, it is doubtful if we really need the answer to this question in
order to assess the significance of the debate to the outcome of the rati-
fication struggle. This is because the true importance of the debate lies not
as much in getting the people to adopt the Constitution, as in determining
what it was that the people adopted, that is, in determining the meaning
of the text the American people made the fundamental law of the United
States. After more than two centuries of continuous constitutional inter-
pretation, no one can credibly claim that the meaning of the Constitution
is transparent in all details. In fact, conflict over constitutional interpre-
tation began with the very first Congress. This conflict, however, did not
emerge out of nowhere but continued the struggle over interpretation
started by the debate over ratification. This is where the real significance
of the debate over ratification can be found: It provided the first publicly
shared understanding of what central clauses of the Constitution meant.
Furthermore, this original interpretation later became authoritative in
shaping political institutions and political life in the new republic. Obvi-
ously, this point needs to be elaborated, although it can only be done in a
very superficial way here.

The Constitution was a grant of power from the people of America to
the national government. But, in contrast to the delegation of power es-
tablishing the state governments, it was a grant that was understood to
be specific and delimited. Congress’s authority was “to be collected, not
from tacit implication, but from the positive grant expressed in the instru-
ment of union.” In the Constitution “every thing which is not given” to
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Congress “is reserved” by the people.*¢ If adoption is understood in this
way, the crucial issue naturally becomes to determine the exact limits of
this grant of power, that is, what the Constitution allowed the new gov-
ernment to do and, perhaps more important, what the Constitution did
not allow it to do. As I will point out in chapter 2, the Constitution radically
challenged the American political tradition of anti-statism and it became
the task of its supporters to calm the fears, and answer the objections, of
the opposition. But, in doing so, the Federalists did not resort to opportunist
arguments. Although they argued that Antifederalist worries were un-
founded, they also stressed that every grant of power entailed in the Con-
stitution was necessary to the preservation and well-being of the union.
Thus, Federalists did not hesitate to argue that the national government
might have to pursue unpopular policies: that the power of the local courts
might be restricted; that direct taxation might one day be needed; and that
a peacetime standing army might prove a benefit to society. If all the Fed-
eralists wanted was to secure adoption, this appears a strange strategy. It
would have made more sense to pretend to concede to Antifederalist de-
mands in order to secure adoption and a majority in the first Congress,
only to disregard whatever had been promised during the ratification cam-
paign. The reason for not doing this lies in the structure and tradition of
Anglo-American government, which made it necessary to rule through
the consent and cooperation of the people. Whatever the Federalists prom-
ised before adoption that the new government would not do, they could
not legitimately do after adoption. And, because it lacked a coercive ap-
paratus, the government simply could not do what the people found ille-
gitimate.

Clearly, the need to rule by the consent of the governed does not in
itself mean that the government was somehow “bound” by what had been
said in the debate over ratification. Once the people stopped worrying
about high taxes and standing armies and declared themselves willing to
accept them—or, more realistically, once they stopped protesting against
piecemeal increases in taxation and the peace establishment—the govern-
ment was free to introduce them. But this did not happen. Instead, the
political agenda shows a strong continuity between the struggle over rat-
ification and the party conflicts of the 1790s. During the decade following
the Constitution’s adoption, the basic issue was still the expansion of cen-
tral power. This issue was fought over by essentially the same people who
had faced each other during the ratification struggle, employing essentially
the same arguments they had used in the ratification debate. What is more
important, the debate over ratification played an important part in this
struggle.*”

After the movement for a second constitutional convention had disin-
tegrated, the Antifederalists were transformed from the Constitution’s
greatest critics to its greatest defenders. Because the first ten amendments
did not answer the central objections that the Antifederalists raised against

LEGITIMACY AND MEANING

29



30

the Constitution—that is, that it was absolutely necessary to provide clear
restrictions on Congressional power—politics in the new republic contin-
ued to be a struggle about the extent of the powers of the national gov-
ernment. In their opposition to the Federalists, former Antifederalists gath-
ered behind the charge that the administration tried to force through
unconstitutional measures. Their principal weapon in this struggle was a
literal interpretation of the Constitution. When they developed this inter-
pretation, the opposition turned to the debate over ratification to find the
original meaning of various clauses of the Constitution. Essays and rati-
fyin