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Introduction 
 
The topic of “targeted killings” is strongly – but by no means exclusive-
ly – related to the State of Israel. Since the 1970s, dozens of alleged “ter-
rorists”  are reported to have been assassinated by Israeli security 
forces in Israel and abroad.  In the early 1990s a number of human 
rights associations alleged that the Israel Defence Forces had set up 
units of “pseudo-Arabs” whose official mission was to catch wanted 
terrorists, but whose operation procedures de facto allowed the forces 
to kill their targets in many cases rather than arrest them.  However, 
such a practice was vehemently denied by Israel and is thus at least not 
the official beginning of a policy of targeted killings.  

A. The Recent Situation in Israel 

The topic became more prominent when Israel, as a consequence of the 
sharp escalation of the Israeli-Palestinian Conflict in October 2000, of-
ficially adopted a strategic military policy aimed at “neutralizing terror-
ist organizations” by “targeting wanted terrorists” suspected of initiat-
ing, planning, and executing terrorist activities against Israeli citizens.  
The Israeli Deputy Minister of Defence stated: 

                                                           
 The term “terrorism” will be examined thoroughly infra, Introduction, 

Chapter F) II. 

 Gal Luft, ‘The Logic of Israel’s Targeted Killing: It’s Worked – Most of 
the Time’, in: 10 Mid. E. Q. (2003), pp. 3-14, at 3-7. 

 Compare Emanuel Gross, The Struggle of Democracy Against Terrorism: 
Lessons from the United States, the United Kingdom, and Israel, Charlottesville 
2006, p. 222. 

 See UN General Assembly, Special Committee to Investigate Israeli Prac-
tices Affecting the Human Rights of the Palestinian People and other Arabs of 
the Occupied Territories, Report of October 21, 1992, UN Doc. A/47/509 
(1992), paras. 48-49; B’Tselem, ‘Activities of the Special Units in the Territo-
ries’, Report of May 1992, pp. 27-52. 

 Gross, Struggle of Democracy, p. 222. 
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Introduction 2 

I can tell you unequivocally what the policy is. If anyone has com-
mitted or is planning to carry out terrorist attacks, he has to be hit 
… It is effective, precise, and just.  

In the context of the al-Aqsa Intifada,  within less than two and a half 
years, 1,828 Palestinians are reported to have been killed by the Israeli 
Forces. At least 128 of them are reported to have lost their lives as a re-
sult of the Israeli policy of targeted killings, including 42 bystanders in 
such operations.  Presently,  these numbers have risen to 4,396 Pales-
tinians killed by Israeli Forces. This number includes 372 persons re-
ported to have been killed during targeted killings, 147 persons of 
whom are reported to having been bystanders.  According to these 
numbers, innocent people make up about 39% of the persons killed in 
Israeli targeted killings.  

                                                           
 Statement by Israel’s Deputy Minister of Defence Ephraim Sneh, quoted 

in: UN Comm’n H.R., Question of the Violation of Human Rights in the Oc-
cupied Arab Territories, including Palestine – Report of the Human Rights In-
quiry Commission established pursuant to Commission Resolution S-5/1 of 19 
October 2000, UN Doc. E/CN.4/2001/121 (March 16, 2001), p. 17 (para. 54). 

 The 2000-2005 al-Aqsa Intifada is also referred to as the Second Intifada, 
as opposed to the 1987-1993 First Intifada, compare infra, Part Five, Chapter A) 
II. 1. d). 

 Orna Ben-Naftali; Keren R. Michaeli, ‘Justice-Ability: A Critique of the 
alleged Non-Justiciability of Israel’s policy of Targeted Killings’, in: 1 J. Int’l 
Crim. Just. (2003), pp. 368-405, at 370 with further references. During the same 
period, 460 Israeli civilians and 216 Israeli security personnel are reported to 
have been killed by Palestinians, see ibid. This thesis is in no way meant to rela-
tivise any violent action taken by either side. Also killings of Israelis by Pales-
tinians raise issues of international responsibility, see e.g. Demian Casey, ‘Brea-
king the Chain of Violence in Israel and Palestine: Suicide Bombings and Tar-
geted Killings under International Humanitarian Law’, in: 32 Syracuse J. Int’l L. 
& Com. (2005), pp. 311-344, at 330-336. 

 Including the period of September 29, 2000 till December 31, 2007. 

 See B’Tselem, ‘Statistics: Fatalities 29.9.2000-31.12.2007’. During the 
whole period, 705 Israeli civilians and 325 Israeli security personnel are repor-
ted to have been killed by Palestinians, see ibid. 

 Casey, 32 Syracuse J. Int’l L. & Com. (2005), at 316 refers to at least 30-
35%. According to Helen Keller/ Magdalena Forowicz, ‘A Tightrope Walk be-
tween Legality and Legitimacy: An Analysis of the Israeli Supreme Court’s 
Judgment on Targeted Killing’, in 21 Leiden J. Int’l L. (2008), pp. 185-221, at 
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The most prominent cases under this policy, among others, were the 
eliminations of Sheikh Ahmed Ismail Yassin,  the founder of the 
Hamas  organisation and Salah Shehade, the commander of the mili-
tary wing of the Hamas . After many eliminations had taken place, Is-
rael finally officially accepted responsibility for the policy both through 
notices issued by Israel Defence Forces’ spokesmen  and through in-
terviews given by senior political figures and defence officials.  
Until now, these operations have been executed by using three main 
techniques, namely sniper shooting, bomb laying (especially placing 
bombs in cars and phone booths) and pinpoint air strikes by fighter 
planes and helicopter gunships. Almost all operations have taken place 
in the Occupied Palestinian Territory  and most targets have been mid- 

                                                           
186, some 38 per cent of those killed in total were bystanders, and only 62 per 
cent of them were accurately targeted. 

 Margot Dudkevitch, ‘Sheikh Ahmed Yassin killed in Airstrike’, in: Jerusa-
lem Post, Online Edition, March 22, 2004. 

 The word “Hamas” means “strength and bravery”. The full Name of the 
organisation is “Harakat al-Muqawama al-Islamiyya” or “Islamic Resistance 
Movement”. 

 Luft, 10 Mid. E. Q. (2003), at 7-8; Gross, Struggle of Democracy, p. 238; 
Sharon Weill, ‘The Targeted Killing of Salah Shehadeh: From Gaza to Madrid’, 
in: 7 J. Int’l Crim. Just. (2009), pp. 617-631, especially on the criminal investiga-
tions in Spain concerning the killing of Shehadeh. 

 See e.g. the November 9, 2000 statement by Major General Yitzhak 
Eitan, Chief of the Army’s Central Command issued shortly after the attack on 
Hussein ‘Abayat: “You have to understand that such actions are taken by high 
levels of the IDF and by high levels of the Israeli government, and I would say 
that it was the same this time and I would prefer not to add anything about it. ... 
The action was based on intelligence information. It was performed with accu-
racy by the Israeli air force.”, quoted in: Amnesty International, Israel and the 
Occupied Territories, State Assassinations and Other Unlawful Killings, AI Doc. 
MDE 15/005/2001 (February 21, 2001), p. 7. 

 See e.g. the statements by Prime Minister Ariel Sharon: “The goal of the 
plan is to place the terrorists in varying situations every day and to knock them 
off balance so that they will be busy protecting themselves.”, quoted in: Deb-
orah Sontag, ‘Israelis, Suspecting Mortars, Raid Camp; 2 Arabs Die’, in: New 
York Times, April 12, 2001; compare also Gross, Struggle of Democracy, p. 222. 

 On this terminology “Occupied Palestinian Territory” compare infra, In-
troduction, Chapter F) I. 
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to high-level officials of various Palestinian militant organizations in-
volved in violent operations against Israeli targets.  
A petition brought before the Israeli Supreme Court against targeted 
killings was first rejected by reasoning that “choice of means of war-
fare” was not justiciable.  The Court ruled that 

the choice of means of war employed by respondents in order to 
prevent murderous terrorist attacks before they happen, is not 
among the subjects in which this Court will see fit to intervene.  

Obviously, the policy became the subject of intense public, political, 
and legal controversy in domestic and in international fora. In that dis-
cussion, the policy of targeted killings has been labelled as “unlawful 
killings” by the U.K. Foreign Secretary Jack Straw  and as a “sum-
mary execution that violates human rights” by Anna Lindh,  then the 
Foreign Minister of Sweden. It has been described as being “contrary to 

                                                           
 Yuval Shany, ‘Israeli Counter-Terrorism Measures: Are they “kosher” 

under International Law?’, in: Michael N. Schmitt/ Gian Luca Beruto (eds.), 
Terrorism and International Law: Challenges and Responses, San Remo 2003, 
pp. 96-118, at 103. 

 Supreme Court of Israel, Barakeh v. Prime Minister (“Targeted Killings” 
Admissibility I), H.C.J. 5872/01, Judgment of January 29, 2002, in: 56 Piskei 
Din (2002), Issue 3, p. 1; compare also Eyal Benvenisti, ‘Ajuri et. al. – Israeli 
High Court of Justice, 3 September 2002’, in: 9 Eur. Pub. L. (2003), pp. 481-
491, at 487 (footnote 18). 

 Supreme Court of Israel, “Targeted Killings” Admissibility I; also quoted 
in: Supreme Court of Israel, The Public Committee Against Torture in Israel 
and LAW (Palestine Society for the Protection of Human Rights and the Envi-
ronment) v. The State of Israel et al. (“Targeted Killings” Merits), H.C.J. 
769/02, Judgment of December 11, 2006, para. 9, English translation reprinted 
in: 46 ILM (2007), pp. 375-408, at 378. 

 Matthew Tempest, ‘UK condemns “unlawful” Yassin killing’, in: Guard-
ian, March 22, 2004. 

 The then Swedish foreign minister, Anna Lindh, told the Swedish news 
agency TT with reference to the United States dropping a bomb on six al-
Qaeda terrorists in Yemen: “If the USA is behind this with Yemen’s consent, it 
is nevertheless a summary execution that violates human rights. If the USA has 
conducted the attack without Yemen’s permission it is even worse. Then it is a 
question of unauthorised use of force.”, see Brian Whitaker/ Oliver Burkeman, 
‘Killing Probes the Frontiers of Robotics and Legality’, in: Guardian, Novem-
ber 6, 2002. 
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international law” by UN Secretary-General Kofi Annan,  and the is-
sue was inter alia considered by the United Nations Human Rights 
Committee in its 2003 review of the report submitted by Israel. The 
Committee stated that 

The State Party should not use ‘targeted killings’ as a deterrent or 
punishment. The State party should ensure that the utmost consid-
eration is given to the principle of proportionality in all its responses 
to terrorist threats and activities. State policy in this respect should 
be spelled out clearly in guidelines to regional military commanders, 
and complaints about disproportionate use of force should be inves-
tigated promptly by an independent body. Before resorting to the 
use of deadly force, all measures to arrest a person suspected of be-
ing in the process of committing acts of terror must be exhausted.  

In late 2006, the Israeli Supreme Court finally considered whether the 
policy of targeted killings of the Israeli government was lawful under 
international law. The Court held that hostilities were taking place in 
the context of an international armed conflict but that the “terrorists” 
who are targeted by Israeli forces do not have combatant status under 
international humanitarian law.  Therefore, the Court considered them 
to be civilians, but as civilians taking a “direct part in hostilities”. The 
Court stated that a person who is belonging to an armed group and “in 
the framework of his role in that organization he commits a chain of 
hostilities” is loosing his immunity from attack.  However, after taking 
this “law of war” approach, the Court introduced human rights ele-
ments well know from the European Court of Human Right’s McCann 
judgment  such as a general test of proportionality to the question.  

                                                           
 See UN Secretary General Kofi Annan, Statement at the UN Headquar-

ters, in: Off the Cuff – Remarks to the Press and the Public, March 22, 2004 
(unofficial transcript). 

 H.R. Committee, Concluding Observations on Israel, UN Doc. CCPR/ 
CO/78/ISR (August 21, 2003), para. 15. 

 Supreme Court of Israel, “Targeted Killings” (Merits), H.C.J. 769/02, 
Judgment of December 11, 2006, para. 24, English translation reprinted in: 46 
ILM (2007), pp. 375-408, at 386. 

 Id., para. 39, 46 ILM (2007), at 393. 

 Eur. Ct. H.R., McCann, Farrell and Savage v. United Kingdom, Appl. 
No. 18984/91, Judgment (Grand Chamber) of September 27, 1995, Series A, 
No. 324. 



Introduction 6 

B. The Further International Context 

Beside Israel, it is foremost the U.S. which has an – albeit not official – 
practice of targeted killings.  In the past, this mostly concerned assas-
sination plots by the Central Intelligence Agency (CIA).  A prominent 
recent example which is part of the so called “war on terror” is the kill-
ing of six alleged terrorists in their car by a U.S. Predator drone in 
Yemen: 

On 3 November 2002, over the desert near Sanaa, Yemen, a Central 
Intelligence Agency-controlled Predator drone aircraft tracked an 
SUV containing six men. One of the six, Qaed Salim Sinan al-
Harethi, was known to be a senior al-Qa‘ida lieutenant suspected of 
having played a major role in the 2000 bombing of the destroyer 
USS Cole. He ‘was on a list of “high-value” targets whose elimina-
tion, by capture or death, had been called for by President Bush.’ 
The United States and Yemen had tracked al-Harethi’s movements 
for months. Now, away from any inhabited area, the Predator fired 
a Hellfire missile at the vehicle. The six occupants, including al-
Harethi, were killed.  

                                                           
 Compare especially Supreme Court of Israel, “Targeted Killings” (Merits), 

para. 40, 46 ILM (2007), at 393. 

 See also Heiko F. Schmitz-Elvenich, Targeted Killing: Die völkerrecht-
liche Zulässigkeit der gezielten Tötung von Terroristen im Ausland, Frankfurt 
am Main 2008, pp. 14-15; compare also Michael N. Schmitt, ‘Targeted Killings 
in International Law: Law Enforcement, Self-Defense and Armed Conflict’, in: 
Roberta Arnold/ Noëlle Quénivet (eds.), International Humanitarian Law and 
Human Rights Law: Towards a New Merger in International Law, Leiden 
2008, pp. 525-553, at 525-526; Kenneth Anderson, ‘Targeted Killing in U.S. 
Counterterrorism Strategy and Law’, in: Benjamin Wittes (ed.), Legislating the 
War on Terror: An Agenda for Reform, Washington, D.C. 2009, pp. 346-400, at 
365-375. For further examples concerning Russia, France and the United King-
dom, see Stefanie Schmahl, ‘Targeted Killings – A Challenge for International 
Law?’, in: Christian Tomuschat/ Evelyne Lagrange/ Stefan Oeter (eds.), The 
Right to Life, Leiden 2010, pp. 233-266, at 235-236. 

 See William C. Banks/ Peter Raven-Hansen, ‘Targeted Killing and Assas-
sination: The U.S. Legal Framework’, in: 37 U. Rich. L. Rev. (2003), pp. 667-
749, at 702-705; Schmahl, in: Tomuschat et al. (eds.), at 235. 

 Gary Solis, ‘Targeted Killing and the Law of Armed Conflict’, in: 60 Nav. 
War C. Rev. (2007), pp. 127-146, at 130 (footnotes omitted). See also 72 Archiv 
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Four years later, in June 2006, the targeted killing of Abu Musab al-
Zarqawi, the leader of al-Qaeda  in Iraq, was celebrated as a strategic 
and political victory by the U.S.  Since September 11, 2001 a series of 
at least nineteen targeted killings by the U.S. via Predator fired Hellfire 
missiles is reported to have taken place, killing at least four senior al-
Qaeda leaders and also many civilians.  This practice is continued. On 
January 28, 2008, senior al-Qaeda commander Abu Laith al-Libi and 
several other persons were reportedly killed by a Predator fired Hellfire 
missile in Pakistan.  
But also democracies which are less involved in the so called “war on 
terror” do not necessarily decline targeted killings as a means. Such 
States which have not been directly affected by transnational terrorism 
sometimes offer what has been termed as “nice recipes … that have lit-
tle practical relevance” and “seem to be blind to real life hard 
choices”.  On the other hand, for example, Germany’s Federal Minis-
ter of the Interior, Otto Schily, in a 2004 interview took into account 

                                                           
der Gegenwart (2002), p. 45987; Walter Pincus, ‘U.S. Strike Kills Six in Al 
Qaeda’, in: Washington Post, November 5, 2002, p. 1; James Risen, ‘Threats and 
Responses: Hunt for Suspects – C.I.A. is reported to kill a Leader of Qaeda in 
Yemen’, in: New York Times, November 5, 2002, p. 1; c.f. Amnesty Internation-
al Press Release, ‘Yemen/USA: Government must not sanction Extra-Judicial 
Executions’, November 8, 2002, AI Index AMR 51/168/2002; Chris Downes, 
‘“Targeted Killings” in an Age of Terror: The Legality of the Yemen Strike’, in: 
9 J. Confl. Sec. L. (2004), pp. 277-294; Gross, Struggle of Democracy, p. 243; 
Anderson, in: Wittes (ed.), at 362-363. 

 The group’s name is frequently also spelled as “al-Qaida”, “al-Qa’ida” or 
“al-Qa’idah”, which is Arabic and means “the base”. 

 Solis, 60 Nav. War C. Rev. (2007), at 134. 

 These examples include the December 2005 killing of senior al Qaeda op-
erative Abu Hamza Rabi’a in Pakistan and the unsuccessful effort to kill al 
Qaeda co-leader Ayman al-Zawahiri in January 2006, also in Pakistan, which 
killed eighteen civilians. See Josh Meyer, ‘CIA Expands Use of Drones in Ter-
ror War’, in: Los Angeles Times, January 29, 2006, p. A1; W. Jason Fisher, ‘Tar-
geted Killing, Norms, and International Law’, in: 45 Colum. J. Transnat’l L. 
(2007), pp. 711-758, at 712 with further references. 

 See Eric Schmitt, ‘Senior Qaeda Commander Is Killed by U.S. Missile’, 
in: New York Times (February 1, 2008). 

 Rein Müllerson, ‘Jus ad Bellum and International Terrorism’, in: 32 Isr. 
Yb. Hum. Rts. (2002), pp. 1-51, at 18. 



Introduction 8 

the possibility of killing suspected terrorists.  His successor, Wolfgang 
Schäuble, recently addressed the topic in relation to Osama Bin La-
den:  

Imagine someone knew what cave Osama bin Laden is sitting in. A 
remote-controlled missile could then be fired in order to kill him.  

Schäuble criticised that the question of legality of such an action was 
not regulated under German national law  – based on the fact that such 
an action is not explicitly rendered legal under German national law.  
It is questionable whether the latter was possible at all if not only na-
tional but international standards are taken into account. In trying to 
answer this question, the emphasis is put on State behaviour and re-
sponsibility and not on individual criminal liability. However, before 
going into the question of legality, a word about terminology is in or-
der: 

C. Defining “Targeted Killings” 

During World War II, in April 1943, Admiral Isoroku Yamamoto, 
commander in chief of the Japanese Combined Fleet, was on an in-

                                                           

 German Federal Minister of the Interior Otto Schily, Interview, ‘Wer den 
Tod liebt, kann ihn haben’, in: Der Spiegel (2004), No. 18 (April 26, 2004), p. 44. 

 The full name “Osama bin Muhammad bin Awad bin Laden” is most of-
ten mentioned as “Osama bin Laden” or “Usama bin Laden”. 

 German Federal Minister of the Interior Wolfgang Schäuble, Interview, 
‘We Could Be Struck at Anytime’, in: Spiegel Online (July 9, 2007). For the ori-
ginal German version see German Federal Minister of the Interior Wolfgang 
Schäuble, Interview, ‘Es kann uns jederzeit treffen’, in: Der Spiegel (2007), No. 
28 (July 9, 2007), pp. 31-33. 

 Schäuble stated: “The legal questions involved would be completely open, 
especially if Germans were involved. We should try to clarify such questions as 
precisely as possible in constitutional law, and create legal bases that give us the 
necessary liberties in the struggle against terrorism. I think nothing of citing a 
supra-legal state of emergency, in accordance with the motto: ‘Necessity knows 
no law’.” See id. 

 On the situation under German national law see Winfried Bausback, ‘Ter-
rorismusabwehr durch gezielte Tötungen? Assassination als Mittel des (deut-
schen) demokratischen Rechtsstaates?’, in: 24 NVwZ (2005), pp. 418-420. 
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spection tour hundreds of miles behind the front lines. Having bro-
ken the Imperial Japanese Navy’s message code, U.S. forces knew 
his flight itinerary and sent sixteen Army Air Forces P-38 Lightning 
fighter aircraft to intercept him. Near Bougainville, in the northern 
Solomons, the American pilots shot down their target, a Betty 
bomber, killing all on board, including Admiral Yamamoto. Was this 
a ‘targeted killing’?  

The answer to this question depends on the definition of “targeted kill-
ings” and has no prejudice on the question concerning the legality of 
such an act.  The focus is on killings by State actors of singled out in-
dividuals. The context in which these killings take place is generally 
non-penal – be it at war or in times of peace. However, any penal aspect 
involved in such a killing does not automatically exclude it form the 
definition of “targeted killings”.  Nevertheless, the death penalty is not 
the subject of the present considerations. While non-penal in that con-
text means preventive, this term has to be understood in the widest 
sense possible, as many killings labelled as preventive turn out to be pe-
nal, if looked at closely. It will be shown infra that this distinction has a 
strong influence on the question of the legality of a given “targeted kill-
ing”. 

I. Different Terms Frequently Used 

Different terms are used for what will be referred to here as targeted 
killings. The use of such terms is often value-laden and already includes 
a legal prejudice. The terms frequently used are the following: “assassi-
nation policy”,  “assassination”,  “defensive assassination”,  “elimi-

                                                           
 Solis, 60 Nav. War C. Rev. (2007), at 128. 

 But see Solis, 60 Nav. War C. Rev. (2007), at 128 and 130, stating that a 
“combatant taking aim at a human target and then killing him is not what is 
meant by the term ‘targeted killing’” on the basis that such an action would be 
legal in the context of an armed conflict. On this question see infra, Part Two. 

 See also Anderson, in: Wittes (ed.), at 356. 

 Jacques Pinto, ‘Sharon’s assassination policy sparks controversy in Israel’, 
in: Agence France Presse, February 5, 2002. 

 Michael L. Gross, ‘Fighting by Other Means in the Mideast: A Critical 
Analysis of Israel’s Assassination Policy’, in: 51 Pol. Stud. (2003), pp. 1-19, at 1-
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nation policy”,  “extra judicial executions”,  “extra-judicial kill-
ings”,  “extra judicial punishment”,  “interception”,  “liquidation”,  
“liquidation operation”,  “liquidation policy”,  “long-range hot pur-

                                                           
2; Amnesty International, AI Doc. MDE 15/005/2001 (February 21, 2001); Asaf 
Zussman/ Noam Zussman, Targeted Killings: Evaluating the Effectiveness of a 
Counterterrorism Policy, Jerusalem 2005, e.g. at p. 23. 

 Brenda L. Godfrey, ‘Authorization to Kill Terrorist Leaders and Those 
who Harbour Them: An international Analysis of Defensive Assassination’, 4 
San Diego Int’l L.J. (2003), pp. 491-512. 

 See e.g. Emanuel Gross, ‘Thwarting Terrorist Acts by attacking the Per-
petrators or their Commanders as an Act of Self-Defense: Human Rights versus 
the State’s Duty to protect its Citizens’, in: 15 Temp. Int’l & Comp. L.J. (2001), 
pp. 195-246, at 196. 

 Amnesty International, Broken Lives: A Year of Intifada – Israel, Occu-
pied Territories, Palestinian Authority, London 2001, pp. 32-33. 

 See e.g. International Committee of the Red Cross, ‘International Huma-
nitarian Law and the Challenges of contemporary armed Conflicts: Excerpt of 
the Report prepared by the International Committee of the Red Cross for the 
28th International Conference of the Red Cross and the Red Crescent Geneva, 
December 2003’, in: 86 Int’l Rev. Red Cross (2004), No. 853, pp. 213-244, at 
217 and 233. 

 Luft, 10 Mid. E. Q. (2003), at 3. 

 Samantha M. Shapiro, ‘Announced Assassinations’, in: New York Times, 
December 9, 2001, p. 54; Steven R. David, Fatal Choices: Israel’s Policy of Tar-
geted Killing, Ramat Gan 2002, p. 2. 

 Political correspondent Qeren Neubach on Israel TV Channel 1, Jerusa-
lem (in Hebrew), at 16.30 gmt, on June 20, 2001, according to BBC Worldwide 
Monitoring, June 20, 2001. 

 Voice of Palestine, Ramallah (in Arabic), at 6.00 gmt, on March 7, 2002, 
according to BBC Monitoring International Reports, ‘Palestinian Radio says 
death toll rises to 18’, March 7, 2002. 

 Statement by the Palestinian Minister of Local Government Sa’ib Uray-
quat in Voice of Palestine, Ramallah (in Arabic), at 11.33 gmt, on August 20, 
2001, according to BBC Monitoring International Reports, ‘Palestine Minister 
slams Israeli “War Crimes”, criticizes US role’, August 20, 2001; Voice of Israel, 
Jerusalem (in Hebrew), at 8.00 gmt and 12.00 gmt, on February 2, 2002, accord-
ing to BBC Monitoring International Reports, ‘Israeli PM’s Meeting with Pales-
tinian Leaders had Arafat’s Approval’, February 2, 2002. 
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suit”,  “physical liquidation”,  “pinpoint liquidation”,  “pinpointed 
prevention”,  “pinpointed preventive actions”,  “pinpointed preven-
tive operation”,  “planned liquidation”,  “pre-emptive killings”,  
“preventive actions”,  “preventive killings”,  “preventive liquida-
tion”,  “selective targeting”,  “sikul memukad”,  “specifically direct-
ed liquidation”,  “summary execution”,  “targeted killing”,  “tar-

                                                           

 Luft, 10 Mid. E. Q. (2003), at 3. 

 MENA news agency, Cairo (in English), at 11.00 gmt, on March 15, 2001, 
according to BBC Summary of World Broadcasts, ‘Palestinian Security Heads 
says Intifadah “Message of Peace”’, March 17, 2001. 

 Compare Peter Hirschberg, ‘“Pinpoint Liquidations” to Continue’, in: 
Irish Times, August 3, 2001, p. 13. 

 Voice of Israel, February 2, 2002. 

 Amnesty International, Broken Lives, pp. 32-33. 

 Qeren Neubach on Israel TV Channel 1, June 20, 2001. 

 ITAR-Tass News Agency, ‘ITAR-Tass News Digest’ of September 27, 
2002. 

 C.f. Mordechai Kremnitzer, ‘Präventives Töten’, in: Dieter Fleck (ed.), 
Rechtsfragen der Terrorismusbekämpfung durch Streitkräfte, Baden-Baden 
2004, pp. 201-222, at 201, based on a speech given at the February 2004 Confer-
ence on “Rechtsfragen der Terrorismusbekämpfung durch Streitkräfte” by the 
German Society for Military Law and the Law of War in Bonn. 

 Qeren Neubach on Israel TV Channel 1, June 20, 2001. 

 Kremnitzer, in: Fleck (ed.), Rechtsfragen, at 201. 

 Compare Georg Nolte, ‘Preventive Use of Force and Preventive Killings: 
Moves into a Different Legal Order’, in: 5 Theo. Inq. L. (2004), pp. 111-129, at 
114. 

 Luft, 10 Mid. E. Q. (2003), at 3. 

 Hebrew for “targeted prevention”, used by the Israel Defense Forces 
(IDF) according to Joseph Croitoru, ‘Nach Liquidierung Scheich Jassins: 
Moraldebatte unter israelischen Philosophen’, in: FAZ, March 24, 2004 (No. 
71), p. 43. 

 Yoram Gabbai, ‘The American Way’, in: Israel’s Business Arena, October 
7, 2001. 

 Swedish foreign minister Anna Lindh on US Yemen attack: Downes, 9 J. 
Confl. Sec. L. (2004), at 278; c.f. Whitaker; Burkeman, Guardian, November 6, 
2002. 
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geted personnel elimination”,  “targeted preventive elimination”,  
“targeted thwarting”  or “targeting terrorists”.  
These different terms include similar but also different connotations. 
Some of them stress a certain character of the killing, i.e. its punishing 
or preventive function. The differentiation between these two aspects 
has an important influence on the legality of the act.  Especially Israeli 
officials refer to “targeted thwarting”, “interception” , and “elimina-
tion policy” , whereas the terms “extra-judicial killings” and “assassi-
nation”  are not used by Israel itself.  As will be shown below in de-
tail, for example the term “assassination” has a connotation that the ac-
tion is illegal.  With a similar connotation,  an “extra judicial execu-
tion” has been defined by Amnesty International as 

                                                           
 See e.g. Shany, in: Schmitt/ Beruto (eds.), at 103; Amos Guiora, ‘Targeted 

Killing as Active Self-Defense’, in: 36 Case W. Res. J. Int’l L. (2004), pp. 319-
334; Nils Melzer, Targeted Killing in International Law, Oxford 2008, p. 3 et 
seqq. An earlier version of Melzer’s treatise was published as his doctoral thesis: 
Nils Melzer, Targeted Killing under the International Normative Paradigms of 
Law Enforcement and Hostilities, Zürich 2007. The term is also used in Dutch 
as “gerichte executie”, see Tom Ruys, ‘Inter arma non silent leges: Israëlisch 
Hooggerechtshof spreekt zich uit over “targeted killings”’, in: Juristenkrant 
(January 17, 2007), at para. 9. 

 Emanuel Gross, ‘The Laws of War waged between Democratic States and 
Terrorist Organizations: Real or Illusive’, in: 15 Fla. J. Int’l L. (2003), pp. 389-
480, at 393. 

 Gross, Struggle of Democracy, pp. 220-246. 

 Shapiro, New York Times, December 9, 2001, p. 54; David, Fatal Choices, 
p. 2. 

 IDF according to Kremnitzer, in: Fleck (ed.), Rechtsfragen, at 201. 

 Compare infra, Part One, Chapter B) II. 1. 

 Shapiro, New York Times, December 9, 2001, p. 54. 

 Gross, 15 Temp. Int’l & Comp. L.J. (2001), at 196. 

 Gross, 51 Pol. Stud. (2003), at 1-2; Amnesty International, AI Doc. MDE 
15/005/2001 (February 21, 2001); Voice of Palestine, March 7, 2002. 

 Israel, Ministry of Foreign Affairs, ‘Targeting Terrorists’, Background 
Paper, August 1, 2001; see also Shapiro, New York Times, December 9, 2001, p. 
54; David, Fatal Choices, p. 2; Luft, 10 Mid. E. Q. (2003), at 3. 

 See infra, III. See also Downes, 9 J. Confl. Sec. L. (2004), at 279. 
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an unlawful and deliberate killing carried out by order of a govern-
ment or with its acquiescence. Extra judicial killings are killings 
which can reasonably be assumed to be the result of a policy at any 
level of government to eliminate specific individuals as an alternative 
to arresting them and bringing them to justice. These killings take 
place outside any judicial framework.  

Thus “targeted killings” as a more neutral descriptive term and the term 
that also the Israeli government itself has used to refer to such actions 
will be used in this treatise, but not exclusively. It has been defined in 
the following manner: 

A targeted killing is a lethal attack on a person that is not under-
taken on the basis that the person concerned is a ‘combatant’, but 
rather where a state considers a particular individual to pose a seri-
ous threat as a result of his or her activities and decides to kill that 
person, even at a time when the individual is not engaging in hostile 
activities.  

But the understanding of the term will be reduced to the following as-
pects herein: “Targeted killing” means the intentional slaying of a spe-
cific person by a state official. It refers to the Israeli policy and other 
cases with a minimum of semantic baggage implying approval or disap-
proval of the corresponding actions.  “Targeted killing” is also chosen 
in order to differentiate it from the term “preventive killing”. Not all 
                                                           

 Compare Orna Ben-Naftali/ Keren R. Michaeli, ‘We Must Not Make a 
Scarecrow of the Law’: A Legal Analysis of The Israeli Policy of Targeted Kill-
ings’, 36 Cornell Int’l L.J. (2003), pp. 233-292, at 235 (footnote 6). 

 Amnesty International, Israel and the Occupied Territories: Israel must 
end its Policy of Assassinations, AI Doc. MDE 15/056/2003 (July 4, 2003), p. 1 
(footnote 1); see also Guiora, 36 Case W. Res. J. Int’l L. (2004), at 329. 

 Louise Doswald-Beck, ‘The Right to Life in Armed Conflict: Does Inter-
national Humanitarian Law provide all the Answers?’, in: 88 Int’l Rev. Red 
Cross (2006), No. 864, pp. 881-904, at 894; compare also University Centre for 
International Humanitarian Law, ‘The Right to Life in Armed Conflict and 
Situations of Occupation’, Report of the Geneva Expert Meeting, September 1 
and 2, 2005, pp. 5-6. 

 See also Steven R. David, ‘Israel’s Policy of Targeted Killing’, in: 17 Ethics 
& Int’l Aff. (2003), No. 1, pp. 111-126, at 112; Melzer, Targeted Killing, p. 8; 
Schmitz-Elvenich, Targeted Killing, p. 12, even though Schmitz-Elvenich’s un-
derstanding of the term is narrower in only capturing targeted killings by for-
eign forces. 
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targeted killings are preventive in character and not all of them merit a 
label with a connotation of being legitimate.  The main differentiation 
has to be made between true “targeted killings” and those which are 
really preventive in character. This differentiation is based on the inten-
tion with which the act is performed. 

II. Aspects of Intention 

Before the standards of human rights and international humanitarian 
law relevant to the present topic are examined, it is important to look 
into the possible categories of actions that can lead to the death of a 
person. In doing so, the question of whether the death of a person is in-
tended plays a decisive role. A short formula on the meaning of inten-
tion could be: “Things done as means and ends are intended, side-
effects are not.”  It remains to be seen if this very general understand-
ing of “intention” suffices to address the specific questions concerning 
the deprivation of life. Even though terminology deriving from criminal 
law is used in this context, the following considerations are meant to be 
value-free. They shall solely clarify the foundation upon which the ex-
amination of the human rights and humanitarian law rules is based in-
fra. 

1. Intention in Relation to the Targeted Person 

The first and most important question relates to the person that is actu-
ally targeted. While innocent third persons may also be affected,  the 
targeted person will always be affected and thus is the focus of the con-
siderations. A person can be executed due to penal considerations or to 
preventive considerations. The former is capital punishment while the 
latter, as will be shown infra, can be divided into different categories. It 
must be kept in mind that it is not the reason or motive for a killing that 

                                                           
 Ben-Naftali/ Michaeli, 36 Cornell Int’l L.J. (2003), at 235 (footnote 6); 

but see Guiora, 36 Case W. Res. J. Int’l L. (2004), at 322 and 330. 

 Andrew P. Simester/ G. Robert Sullivan, Criminal Law: Theory and Doc-
trine, 2nd ed., Oxford 2003, p. 128. 

 Compare infra, Introduction, Chapter C) II. 2. 
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is considered here, but the degree of intention concerning the death of 
the person subject to this killing. 

a) Capital Punishment 

The death penalty coincides with the strongest intention concerning the 
deprivation of life. The execution of a death sentence as a matter of 
course aims at the death of the convicted person. This is the purpose, 
objective or aim for its own sake.  Speaking in criminal law terminol-
ogy, this kind of intention is called “direct intention”,  “intention in its 
core sense”,  “dolus directus of the first degree”, “Absicht”  or “dol 
général”.  Would the person acting regard himself as having “failed” in 
some sense, if the result is not achieved?  If the answer is in the af-
firmative, then the result was intended in the above mentioned sense. 
This is true for the death penalty. Further aims such as deterrence of 
others,  prevention of further deeds by the perpetrator etc. are rather 

                                                           
 William Wilson, Central Issues in Criminal Theory, Oxford 2002, p. 149; 

Simester/ Sullivan, Criminal Law, p. 127; T. J. McIntyre/ Sinéad McMullan, 
Criminal Law, Dublin 2001, p. 38. 

 Wilson, Criminal Theory, p. 150. 

 Simester/ Sullivan, Criminal Law, pp. 127-130 and 135. 

 Johannes Wessels/ Werner Beulke, Strafrecht Allgemeiner Teil: Die Straf-
tat und ihr Aufbau, 37th ed., Heidelberg 2007, p. 81 (para. 211); Adolf Schönke/ 
Horst Schröder/ Theodor Lenckner (eds.), Strafgesetzbuch: Kommentar, 27th 
ed., München 2006, § 15, paras. 65-67 (pp. 277-278). 

 Xavier Pin, Droit pénal général, Paris 2005, para. 168 (p. 123), although 
the concept of dol général comprises more factors than the will to achieve the 
result. 

 R. Antony Duff, Intention, Agency and Criminal Liability: Philosophy of 
Action and the Criminal Law, Oxford 1990, pp. 61-63; Simester/ Sullivan, 
Criminal Law, p. 128. 

 On the discussion concerning the question of deterrence and its empirical 
analysis see John Donohue/ Justin J. Wolfers, ‘The Death Penalty: No Evidence 
for Deterrence’, in: 3 The Economists’ Voice (2006), No. 5, Article 3; Paul H. 
Rubin, ‘Reply to Donohue and Wolfers on the Death Penalty and Deterrence’, 
in: 3 The Economists’ Voice (2006), No. 5, Article 4, each with further refer-
ences. 
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motives that give the basis for the decision to apply the death penalty. 
The actual aim of the execution itself is the death of the person. 

b) Targeted Killings 

The situation is the same concerning targeted killings. The death of the 
targeted person is the goal, irrespective of the reasons or motives that 
are the basis for such killings. Such reasons or motives may be the pre-
vention of deeds by the targeted person in (remote) future. It may be 
general prevention, deterrence or the protection of any other legally 
protected abstract interest or against an abstract danger. However, in 
the specific situation of the targeted killing, its performers would regard 
their action as having failed if the targeted person survived. The death 
of the targeted person is thus intended directly. It is again covered by 
“dolus directus of the first degree”.  
Even though many aspects of capital punishment and targeted killings 
are identical, the terms may not be used interchangeably. Capital pun-
ishment takes place in the execution of a judgment by a court of law 
while targeted killings lack such a judgment. 

c) Preventive Killings 

Again, the situation may be the same concerning preventive killings. An 
offender who is in the process of committing a deed is killed. The death 
of the offender might have been intended; however, if examined thor-
oughly, the actual aim is not to kill him but to prevent his deed. One 
would not regard the intervention as having failed in the case that the 
offender survives if the deed is nonetheless prevented. Thus, only pre-
venting the deed is the actual aim of the intervention. The death of the 
offender may be inevitable to achieve this aim. In that case, the death is 
also intended, as it is a means or necessary precondition to achieve an-

                                                           
 See also Melzer, Targeted Killing, p. 4; Nils Melzer, ‘Targeted Killings in 

Operational Law Perspective’, in: Terry D. Gill/ Dieter Fleck (eds.), Handbook 
of the International Law of Military Operations, Oxford 2010, pp. 277-301, at 
277 (para. 17.01.1), albeit Melzer does not expressly distinguish direct intention 
of first and second degree. 
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other purpose, objective or aim.  This kind of intention is also part of 
“direct intention”  and “intention in its core sense”,  but of a lesser 
degree. It is thus also called “dolus directus of second degree”, “Wis-
sentlichkeit”, “unmittelbarer Vorsatz”  or “dol indéterminé”.  

d) Preventive Use of Force Presumably Lethal 

It is also possible that the death of the offender is not inevitable to pre-
vent his deed, i.e. if the offender is not shot in the head but in the torso 
or a limb. The offender’s death is still possible and would be accepted 
by the performers in order to prevent the deed. However, it is not cer-
tain that the offender will die. In the event that the offender does die, 
the death is still intended as it is a virtually certain consequence of 
achieving the purpose, objective or aim.  This is the case if it is a prac-
tically or morally certain side-effect of what is desired, or if it is clear 
that the death would ordinarily result from the actions carried out to 
achieve that aim.  The law enforcement personnel know that their ac-
tion may kill the offender, but do not care, or accepts that this may be 
the result of their behaviour in order to reach their aim. This kind of in-
tention is called “the second category of intention”  “bedingter Vor-
satz”, dolus eventualis  or “dol éventuel”.  

                                                           
 Wilson, Criminal Theory, p. 149; McIntyre/ McMullan, Criminal Law, 

p. 38. 

 Wilson, Criminal Theory, p. 150. 

 Simester/ Sullivan, Criminal Law, pp. 127-130 and 135. 

 Wessels/ Beulke, Strafrecht Allgemeiner Teil, p. 82 (para. 213); Schönke/ 
Schröder/ Lenckner (eds.), Strafgesetzbuch, § 15, paras. 68-69 (p. 278). 

 Pin, Droit pénal général, para. 181 (p. 134). 

 Simester/ Sullivan, Criminal Law, p. 127; McIntyre/ McMullan, Criminal 
Law, p. 39. 

 Wilson, Criminal Theory, p. 153. 

 Simester/ Sullivan, Criminal Law, pp. 132-136. 

 Wessels/ Beulke, Strafrecht Allgemeiner Teil, p. 82 (paras. 214-215); 
Schönke/ Schröder/ Lenckner (eds.), Strafgesetzbuch, § 15, para. 72 (p. 278). 
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269); the French concept of “dol éventuel” is not absolutely identical with the 
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e) Preventive Use of Non-Lethal Force 

Furthermore, the death of an offender may be neither inevitable nor 
reasonably probable if the action to prevent the deed is performed by 
the law enforcement personnel. This includes examples like overpower-
ing the offender without shooting at him. Nevertheless, it is possible 
even in that context that a lethal injury is caused and the offender dies 
eventually. While the aim to prevent the deed is reached, the death of 
the offender is a side-effect. In contrast to the cases above, it would not 
be the intention but could still be recklessness,  conscious negligence, 
luxuria  or “l’imprudence consciente”  if the probability of the side-
effect is lesser than practically certain. Then, the acting persons do not 
intend to bring about the particular result, but they run a risk of bring-
ing that result about, while they hope or believe that nothing will hap-
pen.  
Taking these considerations into account, the formula that “[t]hings 
done as means and ends are intended, side-effects are not”  has to be 
extended; practically or morally certain side-effects are also covered by 
intention.  Only those side-effects that are less probable are not in-
tended, but could be caused negligently. 

2. Intention in Relation to Innocent Third Persons 

Beside the person that it is aimed at, the use of force in the manners de-
scribed above may also affect innocent third parties. Regarding the in-
tention concerning such “collateral damage”, the same principles as 
shown above apply. While it is excluded conceptually that a third per-

                                                           
German concept of dolus eventualis, see Tonio Walter, Betrugsstrafrecht in 
Frankreich und Deutschland, Heidelberg 1999, p. 273. 

 Wilson, Criminal Theory, p. 153. 

 Wessels/ Beulke, Strafrecht Allgemeiner Teil, pp. 82-83 (para. 216). 

 Pin, Droit pénal général, para. 184 (p. 138). 

 McIntyre/ McMullan, Criminal Law, p. 39; Wessels/ Beulke, Strafrecht 
Allgemeiner Teil, pp. 82-86 (paras. 216-230) with further references. 

 Simester/ Sullivan, Criminal Law, p. 128. 

 Wilson, Criminal Theory, p. 153. 
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son is targeted with the aim to kill him or her, i.e. with dolus directus of 
the first degree,  all other degrees of intention are possible: 
It may be that a person who is targeted can only be reached at the inevi-
table cost of innocent lives. If this is accepted, the innocent third per-
sons are killed with direct intention, however, with dolus directus of 
second degree. It is not the aim of the action to hit them, but it is a 
means or necessary precondition to achieve another purpose, namely to 
hit the targeted person. 
If the death of an innocent third persons is not inevitable, but a side-
effect that is practically certain and is accepted, they may have been kil-
led with dolus eventualis. It is known that the action will very likely kill 
third parties and that fact is not taken in account or accepted in order to 
reach the goal of the action, i.e. to hit the targeted person. If the prob-
ability of such a side-effect is less than practically certain and it is hoped 
that it will not occur, then it is not intended but may be caused negli-
gently. 

III. “Assassination” 

“Assassination”  is generally regarded as being prohibited under in-
ternational law.  It is roughly understood as murder, usually of a po-
                                                           

 A possible exception could be an error in persona, concerning the identity 
of the targeted person. Such an confusion of persons has no influence on the in-
tention concerning the person actually targeted, compare e.g. Wessels/ Beulke, 
Strafrecht Allgemeiner Teil, p. 92-93 (paras. 247-249). 

 The word originates from the order of the “Assassins”, a Muslim sect of 
the eleventh and twelfth centuries, whose members furthered their own politi-
cal interests by murdering high officials, Daniel B. Pickard, ‘Legalizing Assassi-
nation? Terrorism, the Central Intelligence Agency, and International Law’, in: 
30 Ga. J. Int’l & Comp. L. (2001), pp. 3-35, at 3 (footnote 1). 

 Louis René Beres, ‘Assassination and the Law: A Policy Memorandum’, 
in: 18 Stud. Confl. Terror. (1995), pp. 299-315, at 299; David, 17 Ethics & Int’l 
Aff. (2003), at 112; Downes, 9 J. Confl. Sec. L. (2004), at 279; W. Hays Parks, 
‘Memorandum of Law: Executive Order 12,333 and Assassination’, in: 19 Army 
Lawyer (December 1989), No. 204, pp. 4-9, at 4; Pickard, 30 Ga. J. Int’l & 
Comp. L. (2001), at 21; Michael N. Schmitt, ‘State Sponsored Assassination in 
International and Domestic Law’, in: 17 Yale J. Int’l L. (1999), pp. 609-690, at 
627-268. 
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litical or other public person, for political reasons.  Early western 
scholars – such as Hugo Grotius, Alberico Gentili and Emerich de Vat-
tel – defined the term “assassination” as an illegal act most commonly 
associated with targeting and killing enemy leaders in peacetime or war. 
They all recognised the lawfulness of targeting and killing an enemy 
leader in war, although some considered killing the enemy leader in a 
treacherous manner off the battlefield as an act of assassination.  
Today, some use the terms “targeted killing” and “assassination” inter-
changeably to describe the killing of a singled out individual or a 
“named killing”.  Assassination involves the targeting of a specific in-
dividual,  often – but not necessarily – of a public figure who is assas-
sinated for political reasons.  According to these aspects of the mean-
ing of “assassination”, the term is still independent of the legality or il-
legality of the act: 
In an armed conflict, the term “assassination” is applied to killings 
where the death of one person is accomplished by means expressly 
prohibited by international humanitarian law.  However named, such 
                                                           

 Parks, 19 Army Lawyer (December 1989), No. 204, at 4; compare also Asa 
Kasher/ Amos Yadlin, ‘Assassination and Preventive Killing’, in: 25 SAIS Re-
view of Int’l Aff. (2005), pp. 41-57, at 41-44. 

 Jefrey F. Addicott, ‘Proposal for a new Executive Order on Assassina-
tion’, in: 37 U. Rich. L. Rev. (2003), pp. 751-785, at 767. 

 Compare e.g. Michael L. Gross, ‘Assassination and Targeted Killing: Law 
Enforcement, Execution or Self-Defence?’, in: 23 J. Applied Phil. (2006), pp. 
323-335, at 323-324. 

 See also Schmitt, 17 Yale J. Int’l L. (1999), at 627. 

 David, 17 Ethics & Int’l Aff. (2003), at 113; Parks, 19 Army Lawyer (De-
cember 1989), No. 204, at 4; Albert Sydney Hornby/ Jonathan Crowther (eds.), 
Oxford Advanced Learner’s Dictionary of Current English, 5th ed., 3rd impres-
sion, Oxford 1995, p. 58; see also Nathan Canestaro, ‘American Law and Policy 
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Status Quo’, in: 26 B.C. Int’l & Comp. L. Rev. (2003), pp. 1-34, at 11; Schmitt, 
17 Yale J. Int’l L. (1999), at 627; Kenneth W. Watkin, ‘Humans in the Cross-
Hairs: Targeting and Assassination in Contemporary Armed Conflict’, in: Da-
vid Wippman; Matthew Evangelista (eds.), New Wars, New Laws? Applying the 
Laws of War in 21st Century Conflicts, Ardsley, N.Y. 2005, pp. 137-179, at 169-
178. 
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killings are not prohibited because they are – by definition – “assassina-
tions”. They are prohibited for other reasons, and additionally referred 
to as “assassination”. This concerns mostly killings of persons who may 
be targeted – due to their combatant status – by resort to perfidy or 
treacherous means.  Thus, in the context of armed conflicts, the term 
“assassination” does not have a particular status.  The situation is 
similar outside armed conflict. Here, the “assassination” of officials of 
other states is regarded by some to represent “the crime of aggression 
and/or the crime of terrorism”  or “intervention”  or is regarded as 
illegal as it violates an international treaty.  
Thus, while not every illegal killing is an “assassination”, every “assas-
sination” is an illegal killing. Any killing which is legal cannot be re-
ferred to as assassination. But “[s]imply because a killing is not assassi-
                                                           

 Gross, Struggle of Democracy, p. 242. An example referred to in that con-
text is the May 1942 assassination of SS Obergruppenführer Reinhard Hey-
drich, the SS chief of security police, deputy chief of the Gestapo, and the per-
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ing Diplomatic Agents, adopted by the UN General Assembly on December 
14, 1973, Resolution 3166 (XXVIII), Annex, UN GAOR 28th Sess., Supp. No. 
30, pp. 146-149, UN Doc. A/RES/3166 (1973), entry into force on February 20, 
1977, reprinted in: 1035 UNTS (1977), No. 15410, pp. 167-247; Article 1 of the 
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France on January 27, 1977, entry into force on August 4, 1978, European 
Treaty Series No. 90, reprinted in: 1137 UNTS (1979), No. 17828, pp. 93-111. 
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nation does not mean that it is legal, or even justified.”  The fact that a 
certain killing can be referred to as assassination does not have any ef-
fect regarding its legality. The term “assassination” does not have spe-
cific legal effects. A killing that is regarded as an assassination is exam-
ined according to the same legal standards as any other killing. 

IV. Conclusion: Targeted Killings and Preventive Killings 

Throughout this treatise, the term “targeted killings” will be used in 
two ways. First, it is the most common and frequently used term to re-
fer to the said policies of eliminating certain persons. In that regard, it 
will be used as the generic term, including killings with different mo-
tives and intentions. Second, where appropriate, the term “targeted kill-
ings” will be used as opposed to “preventive killings” for those cases, in 
which the main aim and purpose is the death of the targeted person. 
The death of the targeted person is thus intended directly, with dolus 
directus of the first degree, irrespective of the further motivation for the 
specific killing. In opposition to this, concerning “preventive killings”, 
the main aim and purpose of the action is to prevent a specific deed by 
this person, while the death of the targeted person may only be a neces-
sary side-effect in order to achieve this aim. The question of how im-
mediate the prevented deed must be will be one of the central issues ad-
dressed infra. These considerations shall serve as a basis for the follow-
ing examination concerning the human rights protection of the right to 
life and the corresponding international humanitarian law rules. 

D. Moral Legitimacy and Effectiveness of Targeted Killings 

Before dismissing, morally and legally, an attempt to thwart acts of 
terrorism by killing terrorists, it should be remembered that such 
measures can and do save many lives.  

Alongside the difficult legal issues, the topic of targeted killings also in-
volves numerous moral questions.  It is not the scope of this treatise 
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to find answers to these questions. However, some of them should be 
addressed and are, as will be shown, strongly interrelated with the legal 
questions coming throughout the examination of this topic. In many 
regards, international law tries to give answers to moral questions as 
well. According to Gross, 

[e]ven though we are considering the elimination of a terrorist who 
seeks the death of innocents, such killing still involves the death of a 
human being.  

This statement is based on two presumptions: First, the killing is a true 
preventive killing, i.e. it is aimed at saving another person’s life. Second, 
it is based on the presumption that the targeted person is the right per-
son. This is probably the most difficult moral question. Is the targeted 
person really the one who is expected? Is the information, from which 
the decision to target this person is based on, correct and can it be 
trusted? These issues are of overwhelming practical relevance. The most 
important prerequisite from a moral point of view is that of certainty. 
Even if the identification of the targeted person is taken for granted, the 
question of moral legitimacy is still not solved. It is a general political 
and moral question whether or not a State – presupposing that it is legal 
– follows a policy of targeted killings.  Motivations for such a policy 
can be found in revenge, retribution and the feeling that justice is done 
to certain perpetrators.  
The moral legitimacy of such a policy is mostly based on the somewhat 
simplistic calculation that the killing of one person will prevent the 
death or serious injury of many persons and is thus possible according 
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 David, 17 Ethics & Int’l Aff. (2003), at 121-126. 
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to the “principle of moral utilitarianism”.  First, such considerations 
cannot justify true targeted killings but only justify preventive killings. 
Second, it may be doubted whether such a justification can be as unre-
stricted as Gross formulates it: 

If the good result ensuing from the performance of the act out-
weighs the bad ensuing from it, then it must be performed, irrespec-
tive of whether the act entails killing, torture, or the like.  

The – absolute – prohibition of torture under human rights law imme-
diately shows that such an appreciation of values cannot be unrestric-
ted. It will be influenced by questions of immediacy and proportional-
ity – as will be shown infra – as an integral part of human rights law 
and may be subject to limits.  

Thus, for example Eliezer Raz, a leader of the Israeli Meretz Party, is 
reported to have referred to the targeted killing of Salah Shehade and 
14 other Palestinians as immoral even though he acknowledged that 
“This man was a murderer”. Nevertheless, Raz stated, the death pen-
alty cannot be applied even in cases of trial and conviction of murder, 
lest without any process. Furthermore, the “death penalty does not 
stop the terror, and may make it worse.”  

Statman, on the other hand, draws parallels to the law of war in assess-
ing the question of moral legitimacy: 

[I]f one accepts the moral legitimacy of the large-scale killing of 
combatants in conventional war, one cannot object on moral 
grounds to targeted killing of members of terrorist organizations in 
wars against terror. If one rejects this legitimacy, one must object to 
all killing in war, targeted and non-targeted alike, … .  

It will be examined infra whether this comparison can stand scrutiny.  
Additionally, the killing of one person may affect other persons who 
may or may not be involved in the deeds of the targeted persons. 

                                                           

 Gross, Struggle of Democracy, p. 233. 

 Id., compare also id., pp. 238-239. 

 See infra, Part One, Chapter B) II. 2. 

 Charles A. Radin, ‘In Israel, Support, Concerns on Attack some say that 
Nation must press the Fight’, in: Boston Globe, July 25, 2002, p. A1. 

 Statman, 5 Theo. Inq. L. (2004), at 197. 

 See infra, Part Two. 
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The difficult question that arises, therefore, is whether, in certain 
circumstances, it is possible from a moral point of view to attack ter-
rorists even though doing so entails endangering the population that 
is affording them cover.  

International law provides some guidance concerning these moral ques-
tions. As will be shown infra the latter situation Gross is referring to 
raises issues of collateral damage and human shielding at least under in-
ternational humanitarian law.  
Alongside with the question of moral legitimacy comes the question of 
effectiveness.  This question is relatively easy to answer in connection 
with preventive killings which prevent an immediate violent act. Their 
direct success is obvious, even though such an action can have side ef-
fects on an ongoing conflict. The problem is more complex when it 
comes to true targeted killings: 

Killing senior terrorists, expert bomb makers, and those who pro-
vide philosophical guidance for terrorists may spare countless non-
combatant victims while, at the same time, forgoing risk to friendly 
combatant forces. A successful targeted killing removes a dangerous 
enemy from the battlefield and deprives the foe of his leadership, 
guidance, and experience. The targeted killing of terrorist leaders 
leaves subordinates confused and in disarray, however temporarily. 
Successors will feel trepidation, knowing they too may be in the en-
emy’s sights. Targeted killing unbalances terrorist organizations, 
making them concerned with protecting their own membership and 
diverting them from their goals.  

Pursuant to these considerations, targeted killings generally seem to be 
a rather effective means in fighting “terrorism” and saving lives, but 
also in “providing retribution and revenge for a population under 
siege”.  But can these effects be measured? According to a study on 
the basis that stock markets should react positively to effective counter 

                                                           

 Gross, Struggle of Democracy, p. 233, compare also id., pp. 238-239. 

 See infra, Part Two, Chapter D) II. 

 See e.g. Daniel Byman, ‘Do Targeted Killings Work?’, in: 85 Foreign Aff. 
(2006), pp. 95-112. 

 Solis, 60 Nav. War C. Rev. (2007), at 140. 

 David, Fatal Choices, p. 2; compare also Schmahl, in: Tomuschat et al. 
(eds.), at 265-266. 
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terrorism measures but negatively to counterproductive ones, interest-
ing differences are existing: 

The market does not react to assassinations of low ranked members 
of Palestinian terrorist organizations. The market does react 
strongly, however, to the assassination of senior leaders of terrorist 
organizations: it declines following assassinations targeting senior 
political leaders but rises following assassinations of senior military 
leaders. This implies that the market perceives the first type of assas-
sination as counterproductive but the second as an effective counter-
terrorism policy.  

This outcome corresponds with the following considerations. Espe-
cially in larger terrorist groups, a killed person can be supplemented 
easily, at least if it is not an eminently charismatic person with out-
standing abilities that is targeted.  On the other hand, the pressure 
created by targeted killings may deter sympathisers and complicate the 
recruitment of such groups. It may force the members of these groups 
to use much of their energy in order to hide and avoid targeted strikes 
and could ultimately lead to the readiness of the group to accept a 
ceasefire.  But it has to be kept in mind that deterrence is not a useful 
tool concerning suicide bombers. The knowledge that death will be in-
evitable can lead to totally unrestricted fighting.  Such considerations 
are inter alia the reason behind the prohibition of a “no quarter” policy 
in international humanitarian law.  
An empirical analysis of three years of suicide bombing data in Israel 
revealed an increase in such attacks through March 2002 followed by a 
steep decline through the end of 2003. The model developed based on 
this data suggests that the targeted killings of terror suspects sparks es-
timated recruitment and thus increases rather than decreases the rate of 
suicide bombings. Surprisingly, only the deaths of suspected terrorists, 
and not Palestinian civilians, are associated with such estimated re-

                                                           
 Zussman/ Zussman, Targeted Killings, p. 23. 

 Kremnitzer, in: Fleck (ed.), Rechtsfragen, at 211. 

 Id., at 211-212. 

 Id., at 212; compare also Andrew C. McCarthy, ‘Terrorism on Trial: The 
Trials of al Qaeda’, in: 36 Case W. Res. J. Int’l L. (2004), pp. 513-522, at 518. 

 See infra, Part Two, Chapter C) III. 1. 
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cruitment. The reduction of suicide bombings over time is, according to 
the study, an effect of preventive arrests rather than targeted killings.  
Thus, while a policy of targeted killings can deter, it can also lead to a 
vicious circle of violence and counter violence in revenge. Instead of de-
terrence, it can even motivate terrorist groups in order to a fortiori 
show that these killings will not be successful in the long run.  The 
use of superior technique such as helicopters or other air strikes to tar-
get a single person may also foster sympathy for the targeted person 
and ultimately lead to additional motivation to further engage in activi-
ties against the adversary.  
Targeted killings can thus prove counterproductive, in that they can in-
stigate greater violence in revenge or retaliation.  In so far, an over-
reaction by a State acting outside accepted standards of human rights 
and international humanitarian law is a real danger.  Then, responses 
to threats and attacks can do more damage than the threats and attacks 
themselves.  Thus, 

many past and present military and intelligence officials have ex-
pressed alarm at the Pentagon policy about targeting Al Qaeda 
members. Their concerns have less to do with the legality of the 
program than with its wisdom, its ethics, and, ultimately, its efficacy. 
Some of the most heated criticism comes from within the Special 
Forces.  

                                                           
 Edward H. Kaplan/ Alex Mintz/ Shaul Mishal/ Claudio Samban, ‘What 
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in: 28 Stud. Confl. Terror. (2005), pp. 225-236. 

 Compare Kremnitzer, in: Fleck (ed.), Rechtsfragen, at 212. 

 Id. 

 Solis, 60 Nav. War C. Rev. (2007), at 141; Müllerson, 32 Isr. Yb. Hum. 
Rts. (2002), at 18-19. 

 David Kretzmer, ‘Targeted Killing of Suspected Terrorists: Extra-Judicial 
Executions or Legitimate Means of Defence?’, in: 16 Eur. J. Int’l L. (2005), pp. 
171-212, at 212. 

 Mark A. Drumbl, ‘“Lesser Evils” in the War on Terrorism’, in: 36 Case 
W. Res. J. Int’l L. (2004), pp. 335-348, at 345. 

 Seymour M. Hersh, ‘Manhunt: The Bush Administration’s new strategy 
in the war against terrorism’, in: New Yorker, December 23 and 30, 2002, p. 66. 
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However, the question of legality must generally be considered inde-
pendently from the question of efficiency and moral legitimacy.  If a 
policy is lawful, efficiency is an important argument concerning the 
question of whether a State should resort to that policy. If this policy is 
inefficient and – despite its legality – causes considerable damage, it is 
true that it probably should not be used. This is, however, not a legal 
argument, but a mere political question. An exception to the latter 
statement exists in international humanitarian law, as will be shown in-
fra. There, the question of effectiveness of an operation plays a role in 
connection with “military necessity”  and “collateral damage”.  On 
the other hand, if a policy is not lawful, the question of efficiency has 
no influence concerning the use of that policy. It simply is prohibited. 

The nobility of ends is no guarantee against resort to evil means: in-
deed, the more noble they are, the more ruthlessness they can en-
dorse.  

E. The State of Research: Different Approaches 

The topic of targeted killings was not in the focus of discussion of in-
ternational law until recently. In consequence, little attention was paid 
to it in legal literature. Related questions were mainly dealt with earlier 
by U.S. military lawyers in the context of the question of legality of as-
sassination following the famous 1989 memorandum of W. Hays 
Parks.  

                                                           
 But see Kremnitzer, in: Fleck (ed.), Rechtsfragen, at 212. 

 See infra, Part Two, Chapter B) I. 

 See infra, Part Two, Chapter D) II. 2. 

 Michael Ignatieff, The Lesser Evil: Political Ethics in an Age of Terror, 
Edinburgh 2004, at 119. 
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I. The Topic’s Perception in Legal Writing 

Only due to the official Israeli statements since late 2000 that it pursued 
a policy of targeted killings, has legal writing started to deal with the 
topic. Following these statements, the policy was first condemned by 
human rights organisations  but also defended by some authors.  
While the Supreme Court of Israel rejected a petition brought against 
targeted killings on the basis that it regarded “choice of means of war-
fare” as not justiciable,  the topic was discussed on the Begin-Sadat 

                                                           
dam Hussein: The View from International Law’, in: 19 Ind. Int’l & Comp. L. 
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Int’l L. & Com. Reg. (1999), pp. 669-697; Michael Ashkouri, ‘Has United States 
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Prohibition on Assassination?’, in: 7 New Eng. Int’l & Comp. L. Ann. (2001), 
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Just. (2003), at 368. 
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Center for Strategic Studies June 2002 conference on Democracy and 
Limited War and the December 2002 Minerva Center for Human 
Rights conference on Liberty, Equality, Security, both resulting in vari-
ous publications.  At the same time, the first articles were published 
in international law journals.  Since 2003, the topic has been dealt 
with in conferences and in legal literature more often  and the first 
more comprehensive analyses were published.  
In the aftermath of the 2004 U.S. Yemen strike, more publications fol-
lowed.  This included David Kretzmer’s important article  and a 
study on the effectiveness of targeted killings.  
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Many recent publications on the topic are related to the case brought 
before the Israeli Supreme Court – including Antonio Cassese’s expert 
opinion written at the request of the petitioners  – and to the Court’s 
December 2006 judgment.  

                                                           
Preserving Security and Democratic Freedoms in the War on Terrorism – Final 
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nat’l L. (2007), pp. 711-758; Solis, 60 Nav. War C. Rev. (2007), pp. 127-146. 
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Finally, in 2008 – after the main research for the present treatise was 
finalised – two monographs were published which discussed the topic 
of targeted killings with different foci: Schmitz-Elvenich mainly addres-
sed questions concerning jus ad bellum,  whereas Melzer comprehen-
sively examined the topic under the paradigms of “law enforcement”  
and “hostilities”.  

II. Different Approaches 

The perspective which is taken as a starting point in assessing the legal-
ity of a targeted killing has vast consequences on the result. Possible 
approaches depend on a wide variety of factors, such as the status of 
war or peace, the status of the targeted person as a civilian or combat-
ant, the character of a conflict as internal or international and the level 
or intensity of the conflict. But they also depend on more general con-
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Killing, Frankfurt am Main 2010; Yutaka Arai-Takahashi, ‘So-called Targeted 
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siderations. The fundamental question of whether the rule of law 
should apply at all to certain situations has come up in the aftermath of 
September 11, 2001: 

I have been struck by how many Americans – and how many law-
yers – seem to have concluded that, somehow, the destruction of 
four planes and three buildings has taken us back to a state of nature 
in which there are no laws or rules.  

If such far-reaching considerations are not accepted, according to some 
authors, the present international law cannot provide adequate guid-
ance on the topic. “[I]nternational law as it currently exists appears to 
be ill-equipped to deal with terrorism”.  Fisher, in his Article on tar-
geted killings concludes that 

international law is not currently in a position to guide State behav-
ior with respect to targeted killing. At present, the international le-
gal community is divided over the legality of the use of targeted kill-
ing as a counter-terrorism tactic. The international legal community 
is so fractured with regard to the targeted killing question that there 
is not even agreement on which legal regime – IHR, the law of bel-
ligerent occupation, or IHL – should apply to an assessment of the 
tactic’s legality.  

He thus shows which legal regimes have to be taken into consideration, 
namely international human rights law, international humanitarian law 
and the law of occupation as part thereof, but at the same time is of the 
opinion that the international law on targeted killings still has to be de-
veloped by States.  
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In opposition to this, non-governmental organisations and human 
rights institutions generally object to the perception that existing inter-
national law rules are not adequate to face domestic and transnational 
terrorism. They fear that over-reaction to terror and the adoption of 
measures incompatible with human rights and humanitarian law rules 
poses the real threat in the present situation.  This fear cannot be dis-
missed easily.  However, those authors, who regard parts of the exist-
ing international law as being applicable to targeted killings, take sev-
eral main approaches to the topic: 
First, authors regard the international human rights law as the decisive 
legal scheme in assessing the question of legality of targeted killings.  
As part of this assessment, the question of immediacy is crucial.  In 
consequence, law enforcement and criminal liability are rather regarded 
as the means which should be employed in situations in which targeted 
killings are discussed.  This includes that an arrest, as an alternative to 
targeted killings, must be taken into account,  also in a situation of 
occupation.  According to this assessment, targeted killings – or rath-
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er preventive killings – are not generally illegal, but must be the ultima 
ratio.  If “a war between a terrorist organization and a state is not a 
conventional war” the situation demands for a restriction to the mildest 
means – i.e. human rights rather than “law of war” considerations – like 
capture, extradition and trial.  
Second, some authors are of the opinion that targeted killings are le-
gitimate acts of self-defence.  While some of these authors refer to in-
dividual self-defence and thus rather belong to the first group,  most 
authors refer to self-defence in the meaning of the UN Charter in re-
sponse to an international armed attack by non-State actors.  This in-
cludes anticipatory self-defence prior to such an attack  and is also 
discussed in the context of the just war doctrine.  

                                                           
 Roman Schmidt-Radefeldt, ‘Die Menschenrechtsverpflichtungen von 

Streitkräften bei antiterroristischen Maßnahmen im Ausland’, in: Dieter Fleck 
(ed.), Rechtsfragen der Terrorismusbekämpfung durch Streitkräfte, Baden-
Baden 2004, pp. 101-123, at 118; similarly, but less strict Drumbl, 36 Case W. 
Res. J. Int’l L. (2004), at 345-346. 

 Gross, 15 Fla. J. Int’l L. (2003), at 468-471 and 479-480. 

 See e.g. Godfrey, 4 San Diego Int’l L.J. (2003), at 507-509; Gross, 15 
Temp. Int’l & Comp. L.J. (2001), pp. 195-246; Kendall, 80 N.C. L. Rev. (2002), 
at 1070 and 1078-1082; Matthew J. Machon, Targeted Killing as an Element of 
U.S. Foreign Policy in the War on Terror, Fort Leavenworth 2006, pp. 47-48. 

 See e.g. Lorz, Commentary, April 7, 2004, who states that Israeli targeted 
killings of suicide attackers on the way to commit the attack (“ticking bomb”) 
could be justified as self-defence. 

 See e.g. Guiora, 36 Case W. Res. J. Int’l L. (2004), at 323-326; Peter Rowe, 
‘Response to Terror: The New “War”’, in: 3 Melb. J. Int’l L. (2002), pp. 301-
321, at 304-311; Schmitz-Elvenich, Targeted Killing, pp. 50-161, in particular 
pp. 104-121; Solis, 60 Nav. War C. Rev. (2007), at 130-131; Wiebe, 11 Tulsa J. 
Comp. & Int’l L. (2003), at 386-401; Schmitt, in: Arnold/ Quénivet (eds.), at 
530-542. Compare also Jackson Nyamuya Maogoto, ‘Walking an International 
Law Tightrope: Use of Military Force to Counter Terrorism – Willing the 
Ends’, in: 31 Brook. J. Int’l L. (2006), pp. 405-462, at 405; Daniel Janse, ‘Inter-
national Terrorism and Self-Defence’, in: 36 Isr. Yb. Hum. Rts. (2006), pp. 149-
180. 

 See e.g. Beres, 20 Hofstra L. Rev. (1991), pp. 321-340; Gorelick, 9 New 
Eng. J. Int’l & Comp. L. (2003), at 668-671; Gross, Struggle of Democracy, 
pp. 225-226; Kendall, 80 N.C. L. Rev. (2002), at 1078-1088. 

 See Raines, 12 Transnat’l L. & Contemp. Probs. (2002), at 233-243. 
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This approach naturally leads to the question of the existence of an 
armed conflict as the context of a given targeted killing, which would 
lead to the application of international humanitarian law rules.  Thus, 
many authors examine the policy of targeted killings in the context of 
an ongoing armed conflict,  partly identified as a “war on terror”.  
Third, other authors deny such an approach concerning either the “war 
on terror” or the situation in Israel.  Some authors do not make an 
absolute decision between the war paradigm and the law enforcement 
paradigm. These authors use mixed approaches  or strictly differenti-
ate between different contexts.  This is partly due to the opinion that 
neither the law-enforcement model, as reflected in standards of interna-
tional human rights, nor the armed conflict model, as reflected in stan-

                                                           

 Casey, 32 Syracuse J. Int’l L. & Com. (2005), pp. 311-344; Kathleen A. 
Cavanaugh, ‘Rewriting Law: The Case of Israel and the Occupied Territories’, 
in: David Wippman/ Matthew Evangelista (eds.), New Wars, New Laws? Ap-
plying the Laws of War in 21st Century Conflicts, Ardsley, N.Y. 2005, pp. 227-
258, at 250-254; Watkin, 15 Duke J. Comp. & Int’l L. (2005), at 309-314; Noëlle 
Quénivet, ‘The Applicability of International Humanitarian Law to Situations 
of a (Counter-)Terrorist Nature’, in: Roberta Arnold/ Pierre-Antoine Hild-
brand (eds.), International Humanitarian Law and the 21st Century’s Conflicts: 
Changes and Challenges, Lausanne 2005, pp. 25-59, at 27. 

 See e.g. Ben-Naftali/ Michaeli, 36 Cornell Int’l L.J. (2003), at 255-262, 
who regard the situation in the Occupied Palestinian Territory as a non-inter-
national armed conflict; Casey, 32 Syracuse J. Int’l L. & Com. (2005), pp. 311-
344; Fenrick, 5 J. Int’l Crim. Just. (2007), pp. 332-338; Gross, 23 J. Applied Phil. 
(2006), at 325-332; Proulx, 56 Hastings L.J. (2005), pp. 801-900; Solis, 60 Nav. 
War C. Rev. (2007), pp. 127-146; Tomuschat, 52 VN (2004), at 137-140, albeit 
Tomuschat argues that the situation in the Occupied Palestinian Territory does 
not represent an armed conflict, see ibid., at 138; Watkin, 15 Duke J. Comp. & 
Int’l L. (2005), at 309-314. 

 See e.g. David, Fatal Choices, p. 22; David, 17 Ethics & Int’l Aff. (2003), at 
116; Downes, 9 J. Confl. Sec. L. (2004), at 281-283; Luft, 10 Mid. E. Q. (2003), 
pp. 3-14; Statman, 5 Theo. Inq. L. (2004), pp. 179-198. 

 See e.g. Stein, 17 Ethics & Int’l Aff. (2003), at 128; Schmahl, in: Tomuschat 
et al. (eds.), at 237. 

 Compare e.g. Kretzmer, 16 Eur. J. Int’l L. (2005), at 175. 

 Casey, 32 Syracuse J. Int’l L. & Com. (2005), pp. 311-344; Cavanaugh, in: 
Wippman/ Evangelista (eds.), at 250-254; Kremnitzer, in: Fleck (ed.), Rechts-
fragen, pp. 201-222; Watkin, 15 Duke J. Comp. & Int’l L. (2005), at 309-314. 
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dards of international humanitarian law, provided an adequate frame-
work for the issue of transnational terror. Therefore a framework that 
combines elements of both models is suggested by some authors.  
The present treatise does not follow any of these approaches in an abso-
lute manner. Its aim is – so to speak – to take no special approach, at 
least none that could anticipate a certain result. Thus, all fields of law 
discussed above will be examined in relation to the topic of targeted 
killings. In doing so, the starting point is human rights law, and espe-
cially the right to life.  Further major fields of law are international 
humanitarian law, including the law of occupation.  A section on the 
question of other justifications follows,  and most importantly, a sec-
tion discussing the question of applicability of these different schemes 
of law will.  Finally, the specific situation in Israel will be discussed, 
including the judgment by the Supreme Court of Israel on targeted kill-
ings.  

F. Terminology 

Beside the terms of “targeted killings” and “preventive killings”, some 
phrases will often be used throughout this treatise, which demand some 
clarification. This concerns the terms “Occupied Palestinian Territory” 
and “Terrorism”. 

                                                           
 Compare e.g. Kretzmer, 16 Eur. J. Int’l L. (2005), at 175. 

 See infra, Part One. On this assessment, compare also Kremnitzer, in: 
Fleck (ed.), Rechtsfragen, pp. 201-222; Melzer, in: Gill/ Fleck (eds.), at 278-281 
(paras. 17.02.1-17.02.6); Schmahl, in: Tomuschat et al. (eds.), at 237. 

 See infra, Part Two. 

 See infra, Part Three. 

 See infra, Part Four. 

 See infra, Part Five. 
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I. Occupied Palestinian Territory 

The West Bank, the Gaza Strip and East Jerusalem have been referred 
to by a number of different names since 1967. Official Israel refers to 
those areas as either “Judea, Samaria, and Gaza” or the “administered 
territories” (neither of which include East Jerusalem). The Palestine Li-
beration Organization and the international community through such 
bodies as the UN Security Council, the UN General Assembly, and the 
International Committee of the Red Cross, have referred to those areas 
as the “Occupied Palestinian Territories”, presumably with the inten-
tion to regard these areas as the territory where the Palestinian people 
are legitimately entitled to exercise their right to self-determination. 
Recently, the UN began to refer to the areas collectively as the “Occu-
pied Palestinian Territory”, deliberately using the singular form, appar-
ently for the purpose of underscoring the contiguous nature of what is 
regarded as the self-determination unit of the Palestinian people. The 
West Bank, including East Jerusalem, and the Gaza Strip, will be refer-
red to collectively as the Occupied Palestinian Territory throughout 
this treatise in accordance with the UN practice.  

II. Terrorism 

Increasingly, questions are being raised about the problem of the 
definition of a terrorist. Let us be wise and focussed about this. For 
the most part, terrorism is terrorism. It uses violence to kill and 
damage indiscriminately to make a political or cultural point and to 
influence legitimate governments of public opinion unfairly and 
amorally. There is common ground amongst all of us on what con-

                                                           
 See e.g. UN GA Res. ES-10/2 (April 25, 1997), Illegal Israeli Actions in 

Occupied East Jerusalem and the Rest of the Occupied Palestinian Territory, 
UN Doc. A/RES/ES-10/2 (May 5, 1997); UN Secretary-General, Report Sub-
mitted in Accordance with General Assembly Resolution ES-10/2, Report of 
June 26, 1997, 10th Emergency Special Sess., Agenda Item 5, UN Doc. A/ES-10 
/6 (June 26, 1997). See also Ardi Imseis, ‘On the Fourth Geneva Convention 
and the Occupied Palestinian Territory’, in 44 Harv. Int’l L.J. (2003), pp. 65-
138, at 67 (Fn. 20). 
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stitutes terrorism. What looks, smells and kills like terrorism is ter-
rorism.  
In the Israeli terminology, a Palestinian is forever a terrorist, never a 
combatant, even if the objects of his attack are Israeli soldiers ad-
vancing into his hometown.  

The two quotations above tell a lot about the problem of defining ter-
rorism. Terrorism is a phenomenon that is plagued by lack of defini-
tion, let alone an agreed universal definition.  There is certainly some 
aspect of “I know it when I see it”  to it: To describe small boys who 
throw stones – whether in Ramallah or in Belfast – as terrorists invites 
ridicule. To refer to a car bomber or to a group deliberately attacking a 
school bus as terrorist seems to fit obviously. To distinguish an Argen-
tinean soldier on the Falklands and a member of the IRA in Northern 
Ireland, both firing on a British patrol again might be obvious to some 
and less clear to others.  “[W]hat is terrorism to some is heroism to 
others.”  It thus becomes clear that it depends highly on the position 
of the observer whether he regards something as “terrorism” or not. 
The whole question is highly political and using the term “terrorist” is 
                                                           

 United Kingdom, Permanent Representative to the United Nations (Sir 
Jeremy Greenstock, KCMG), Statement at the General Assembly Debate on 
Terrorism, October 1, 2001, in: UN General Assembly, 56th Sess., 12th Plenary 
Meeting, Official Records, UN Doc. A/56/PV.12 (October 1, 2001), pp. 17-19, 
at 18. 

 Ben-Naftali/ Michaeli, 36 Cornell Int’l L.J. (2003), at 235 (footnote 6). 

 Kevin Boyle, ‘Terrorism, States of Emergency and Human Rights’, in: 
Wolfgang Benedek/ Alice Yotopoulos-Marangopoulos (eds.), Anti-Terrorist 
Measures and Human Rights, Leiden 2004, pp. 95-116, at 97; Alex Peter 
Schmid, Political Terrorism: A Research Guide to Concepts, Theories, Data Ba-
ses and Literature, Amsterdam 1984, p. 585 identifies 109 definitions; compare 
also Louis René Beres, ‘The Meaning of Terrorism: Jurisprudential and Defini-
tional Clarifications’, in: 28 Vand. J. Transnat’l L. (1995), pp. 239-250. 

 U.S. Supreme Court, Jacobellis v. Ohio, Judgment of June 22, 1964, 378 
U.S. (1964), pp. 184-204, Concurring Opinion by Justice Potter Stewart, at 197. 

 Christopher Greenwood, ‘Terrorism and Humanitarian Law – The De-
bate over Additional Protocol I’, in: 19 Isr. Yb. Hum. Rts. (1989), pp. 187-207, 
at 189-190. 

 M. Cherif Bassiouni, ‘Terrorism: The Persistent Dilemma of Legitimacy’, 
in: 36 Case W. Res. J. Int’l L. (2004), pp. 299-306, at 299 and 306 referring to a 
1973 conference in Siracusa, Italy, where he first coined this phrase. 
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dangerous insofar as everybody will have a different perception of what 
is covered by that term. It has been stated that “[a]n objective definition 
is not only possible; it is also indispensable to any serious attempt to 
combat terrorism.”  
I disagree: Luckily, and this might be surprising, it is possible not to 
fundamentally rely on the term “terrorism” in examining the legality of 
targeted or preventive killings. As long as no legal consequences are at-
tached to the fact that someone “is” a terrorist or not, but instead to his 
behaviour, the examination will manage to do without a definition of 
“terrorism”.  And as will be shown infra, the question of whether a 
person is referred to as a “terrorist” or not, has no influence on the 
question of whether this person may be targeted:  Concerning human 
rights, it is not a “status” of a person but his personal behaviour which 
is decisive in assessing his targeting. Concerning international humani-
tarian law, persons do have a status, e.g. as civilian or as combatant, but 
“terrorist” is no such status. Thus, the question of targeting – even 
though it depends inter alia on the status of the person – is not related 
to the fact that this person is referred to as a “terrorist” or not, or most 
likely both, depending on the position of the observer. Thus, any at-
tempt to define “terrorist” or “terrorism” has no specific impact on the 
questions addressed in this treatise. 

                                                           
 Boaz Ganor, ‘Terrorism: No Prohibition Without Definition’, in: The In-

ternational Policy Institute for Counter-Terrorism, Articles by ICT-Staff (Oc-
tober 7, 2001). 

 Compare similarly, Quénivet, in: Arnold/ Hildbrand (eds.), at 26-27. 

 See also Schmitz-Elvenich, Targeted Killing, p. 10. 



Part One – Human Rights 
 
 
Human Rights rules are laid down in numerous human rights treaties 
and also exist as customary international law. The human rights treaties 
examined here are the International Covenant on Civil and Political 
Rights,  the African Charter on Human and Peoples’ Rights,  the 
American Convention on Human Rights  and the European Conven-
tion on Human Rights.  
The right to life is the right in the focus of this examination. It is laid 
down in Article 6 of the International Covenant, in Article 4 of the Af-
rican Charter, in Article 4 of the American Convention and in Article 2 
of the European Convention. It is furthermore included in Article 3 of 

                                                           
 International Covenant on Civil and Political Rights, adopted by the UN 

General Assembly on December 16, 1966, Resolution 2200 A (XXI), annex, 
UN GAOR, 21st Sess., Supp. No. 16, pp. 49-60, at 52-58, UN Doc. A/6316 
(1966), entry into force on March 23, 1976 for all provisions except those of Ar-
ticle 41, and on March 28, 1978 for the provisions of Article 41, reprinted in: 
999 UNTS (1976), No. 14668, pp. 171-301 and 1057 UNTS (1977), p. 407 (cor-
rigendum). 

 African Charter on Human and Peoples’ Rights, adopted by the Organi-
zation of African Unity Summit at Nairobi, Kenya, on June 27, 1981, OAU 
Doc. CAB/LEG/67/3/Rev. 5, entry into force on October 21, 1986, reprinted 
in: 1520 UNTS (1988), No. 26363, pp. 217-292 and 21 ILM (1982), pp. 59-68, 
also known as the “Banjul Charter on Human and Peoples’ Rights”. 

 American Convention on Human Rights, also referred to as the “Pact of 
San José”, adopted by the Inter-American Specialized Conference on Human 
Rights at San José, Costa Rica, November 22, 1969, entry into force on July 18, 
1978, reprinted in: OAS Treaty Series No. 36, 1144 UNTS (1979), No. 17955, 
pp. 123-212. 

 European Convention on Human Rights, formally entitled “Convention 
for the Protection of Human Rights and Fundamental Freedoms”, adopted at 
Rome, Italy, on November 4, 1950, entry into force on September 3, 1953, re-
printed in: Council of Europe Treaty Series No. 5 and 213 UNTS (1955), No. 
2889, pp. 222-261. 

exercised by Max-Planck-Institut für ausländisches öffentliches Recht und 

, Beiträge zum ausländischen
öffentlichen Recht und Völkerrecht 230, DOI 10.1007/978-3-642-24858-0_2,  
© by Max-Planck-Gesellschaft zur Förderung der Wissenschaften e.V., to be 

Völkerrecht, Published by Springer-Verlag Berlin Heidelberg 2012

R. Otto, Targeted Killings and International Law 41



Part One 42 

the Universal Declaration of Human Rights  and is regarded as part of 
general international law. 

A. Human Rights Conventions and the Right to Life 

Human Rights Conventions are, like all international treaties and con-
ventions, subject to the general principles of interpretation as laid down 
in Articles 31-33 of the Vienna Convention on the law of Treaties.  
Principles of interpretation reflect customary international law.  The in-
terpretation is thus based on the ordinary meaning of the terms used, 
the subject and purpose of the treaty and subsequent practice, supple-
mented, if necessary, by the travaux préparatoires of the treaty.  These 

                                                           
 UN GA Res. 217 (III) A (December 10, 1948), International Bill of Hu-

man Rights – Universal Declaration of Human Rights, UN GAOR, 3rd Sess., 
Part 1, UN Doc. A/810 (1948), pp. 71-77. 

 Vienna Convention on the Law of Treaties, adopted at Vienna, Austria, 
on May 23, 1969, entry into force on January 27, 1980, reprinted in: 1155 
UNTS (1980), No. 18232, pp. 331-512; see e.g. H.R. Committee, J. B. et al. (Al-
berta Union of Provincial Employees) v. Canada, Communication No. 118/ 
1982, U.N. Doc. CCPR/C/28/D/118/1982 (July 18, 1986), para. 6.3; Eur. Ct. 
H.R., Golder v. United Kingdom, Appl. No. 4451/70, Judgment of February 
21, 1975, Series A, No. 18, p. 14 (para. 29); Manfred Nowak, U.N. Covenant on 
Civil and Political Rights – CCPR Commentary, Kehl am Rhein 1993, Intro-
duction, para. 17 (p. XXIII); Louis Henkin, ‘Introduction’, in: Louis Henkin 
(ed.), The International Bill of Rights: The Covenant on Civil and Political 
Rights, New York 1981, pp. 1-31, at 25-26; Scott J. Davidson, The Inter-
American Court of Human Rights, Aldershot 1992, p. 130; Scott J. Davidson, 
The Inter-American Human Rights System, Aldershot 1997, pp. 67-69 and 265. 

 Compare ICJ, Kasikili/Sedudu Island, Botswana v. Namibia, Judgment of 
December 13, 1999, I.C.J. Reports 1999, pp. 1045-1237, at 1059 (para. 18), ap-
plying the rules of the Vienna Convention whereas neither party to the dispute 
was a party to that convention; compare also ICJ, Territorial Dispute, Libyan 
Arab Jamahiriya v. Chad, Judgment of February 3, 1994, I.C.J. Reports 1994, 
pp. 6-41, at 21-22; ICJ, Oil Platforms, Islamic Republic of Iran v. United States 
of America, Judgment (Preliminary Objections) of December 12, 1996, I.C.J. 
Reports 1996, pp. 802-900, at 812 (para. 23). 

 On the corresponding customary rules of treaty interpretation compare 
Arnold Duncan McNair, The Law of Treaties, Oxford 1961, pp. 364-431; Ru-
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principles of interpretation have been affirmed and applied by the Inter-
American Court of Human Rights,  the European Court of Human 
Rights,  the United Nations Human Rights Committee  and are also 
deemed applicable to the African Charter on Human and People’s 
Rights.  
Furthermore, some special rules of interpretation apply to human rights 
treaty regimes. Unlike other international treaties, human rights con-
ventions comprise more than mere reciprocal engagements between the 
contracting States. They create, over and above a network of mutual, bi-
lateral undertakings, objective obligations.  Due to this objective char-

                                                           
dolf Bernhardt, Die Auslegung völkerrechtlicher Verträge, Köln 1963, pp. 58-
133.  

 Compare e.g. Inter-Am. Ct. H.R., Viviana Gallardo et al., Advisory 
Opinion No. G 101/81, Decision of November 13, 1981, Series A, No. G 101/ 
81 (1981), para. 20; Inter-Am. Ct. H.R., “Other treaties” subject to the advisory 
jurisdiction of the Court (Art. 64 American Convention on Human Rights), Ad-
visory Opinion No. OC-1/81 of September 24, 1982, Series A, No. 1 (1982), 
paras. 33 and 45; Inter-Am. Ct. H.R., Restrictions to the Death Penalty (Arts. 
4(2) and 4(4) American Convention on Human Rights), Advisory Opinion No. 
OC-3/83 of September 8, 1983, Series A, No. 3, at para. 48; Inter-Am. Ct. H.R., 
Enforceability of the Right to Reply or Correction (Arts. 14(1), 1(1) and 2 Amer-
ican Convention on Human Rights), Advisory Opinion No. OC-7/86 of Au-
gust 29, 1986, Series A, No. 7 (1986), para. 21.; on the means of interpretation of 
the Inter-American Court compare generally Davidson, Inter-American Court, 
pp. 130-142. 

 The European Court of Human Rights refers to Articles 31 to 33 as “in 
essence generally accepted principles of international law to which the Court 
has already referred on occasion.”, see Eur. Ct. H.R., Golder, Series A, No. 18, 
p. 14 (para. 29). 

 See e.g. H.R. Committee, J. B. et al. (Alberta Union of Provincial Em-
ployees), UN Doc. CCPR/C/28/D/118/1982, at para. 6.3. 

 See e.g. Fatsah Ouguergouz, La Charte africaine des droits de l’homme et 
des peoples – Une approche juridique de droits de l’homme entre tradition et 
modernité, Paris 1993, pp. 263, 391-392. 

 See e.g. Eur. Ct. H.R., Ireland v. United Kingdom, Appl. No. 5310/71, 
Judgment of January 18, 1978, Series A, No. 25, p. 90 (para. 239); Inter-Am. Ct. 
H.R., The Effect of Reservations on the Entry into Force of the American Con-
vention on Human Rights (Arts. 74 And 75), Advisory Opinion OC-2/82 of 
September 24, 1982, Series A, No. 2, paras. 29-30; Inter-Am. Ct. H.R., Restric-
tions to the Death Penalty, Series A, No. 3, para. 50; H.R. Committee, CCPR 
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acter, it is argued that the rights protected have to be interpreted rather 
extensively,  i.e. in dubio pro libertate, and restrictions have to be in-
terpreted narrowly.  The aim of such an interpretation is to achieve ef-
fective protection.  Human rights treaties also have to be seen “in the 
                                                           
General Comment No. 24, Issues relating to Reservations made upon Ratifica-
tion or Accession to the Covenant or the Optional Protocols thereto, or in Rela-
tion to Declarations under Article 41 of the Covenant, 52nd Sess., November 4, 
1994, UN Doc. CCPR/C/21/Rev.1/Add.6 (1994), reprinted in: Compilation of 
General Comments and General Recommendations adopted by Human Rights 
Treaty Bodies, U.N. Doc. HRI/GEN/1/Rev.7 (May 12, 2004), pp. 161-167, at 
165-166 (para. 17); compare the similar reasoning in ICJ, Reservations to the 
Convention on the Prevention and Punishment of the Crime of Genocide, Ad-
visory Opinion of May 28, 1951, I.C.J. Reports 1951, pp. 14-69, at 23. 

 See e.g. Nowak, CCPR Commentary, Introduction, para. 20 (p. XXIV); 
Franz Matscher, ‘Methods of Interpretation of the Convention’, in: Ronald St. 
John Macdonald/ Franz Matscher/ Herbert Petzold (eds.), The European Sys-
tem for the Protection of Human Rights, Dordrecht 1993, pp. 63-81, at 66; 
Pieter van Dijk/ Godefridus J. H. van Hoof, Theory and Practice of the Euro-
pean Convention on Human Rights, 3rd ed., The Hague 1998, pp. 33-34; Katja 
Wiesbrock, Internationaler Schutz der Menschenrechte vor Verletzungen durch 
Private, Berlin 1990, pp. 10-12. Critically on an apparent new tendency see 
Alexander Orakhelashvili, ‘Restrictive Interpretation of Human Rights Treaties 
in the Recent Jurisprudence of the European Court of Human Rights’, in: 14 
Eur. J. Int’l L. (2003), pp. 529-568, esp. at 567-568. 

 See e.g. H.R. Committee, CCPR General Comment No. 6, The Right to 
Life (Article 6), 16th Sess., April 30, 1982, reprinted in: Compilation of General 
Comments and General Recommendations adopted by Human Rights Treaty 
Bodies, U.N. Doc. HRI/GEN/1/Rev.7 (May 12, 2004), pp. 128-129, at 129 
(para. 7); Nowak, CCPR Commentary, Introduction, para. 20 (p. XXIV); Hen-
kin, in: Henkin (ed.), at 24; Rudolf Bernhardt, ‘Thoughts on the Interpretation 
of Human Rights Treaties’, in: Franz Matscher/ Herbert Petzold (eds.), Protect-
ing Human Rights: The European Dimension – Studies in Honour of Gérard J. 
Wiarda, Köln 1988, pp. 65-71, at 70; see generally Bernhardt, Auslegung, pp. 
182-185. 

 See e.g. Inter-Am. Ct. H.R., Angel Manfredo Velásquez-Rodríguez v. 
Honduras, Judgment of July 29, 1988, Series C, No. 4, paras. 59-68; H.R. Com-
mittee, CCPR General Comment No. 7, Torture or cruel, inhuman or degrad-
ing Treatment or Punishment (Article 7), 16th Sess., May 30, 1982, reprinted in: 
Compilation of General Comments and General Recommendations adopted by 
Human Rights Treaty Bodies, U.N. Doc. HRI/GEN/1/Rev.7 (May 12, 2004), 
pp. 129-130, at 129-130 (para. 1); H.R. Committee, Carlton Reid v. Jamaica, 
Communication No. 250/1987, Views adopted on July 20, 1990, UN Doc. 
 



Human Rights 45 

light of present day conditions”.  They are thus subject to dynamic or 
evolutive interpretation.  Furthermore, human rights treaty provisions 
are interpreted autonomously, i.e. independently of the respective na-
tional understanding of a party to a human rights treaty.  For this pur-
                                                           
CCPR/C/39/D/250/1987 (August 21, 1990), para. 10.5; Eur. Ct. H.R., Airey v. 
Ireland, Appl. No. 6289/73, Judgment of October 9, 1979, Series A, No. 32, p. 
15 (para. 26); Eur. Ct. H.R., Artico v. Italy, Appl. No. 6694/74, Judgment of 
May 13, 1980, Series A, No. 37, p. 16 (para. 33); Eur. Ct. H.R., Soering v. 
United Kingdom, Appl. No. 14038/88, Judgment of July 7, 1989, Series A, No. 
161, p. 34 (para. 87); Eur. Ct. H.R., Lala v. Netherlands, Appl. No. 14861/ 89, 
Judgment of September 22, 1994, Series A, No. 297-A, p. 14 (para. 34); Florian 
Reindel, Auslegung menschenrechtlicher Verträge am Beispiel der Spruchpraxis 
des UN-Menschenrechtsausschusses, des Europäischen und des Interamerikani-
schen Gerichtshofs für Menschenrechte, München 1995, pp. 82, 113 and 139-141; 
Mark E. Villiger, Handbuch der Europäischen Menschenrechtskonvention 
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Zürich 1993, para. 155 (pp. 97-98); Matscher, in: Macdonald et al. (eds.), at 67; 
Walter Kälin, ‘Die Europäische Menschenrechtskonvention als Faktor der eu-
ropäischen Integration’, in: Walter Haller/ Alfred Kölz/ Georg Müller/ Daniel 
Thürer (eds.), Im Dienst an der Gemeinschaft: Festschrift für Dietrich Schindler 
zum 65. Geburtstag Basel 1989, pp. 529-538, at 534. 

 Eur. Ct. H.R., Tyrer v. United Kingdom, Appl. No. 5856/72, Judgment of 
April 25, 1978, Series A, No. 26, pp. 15-16 (para. 31). 

 Compare e.g. Inter-Am. Ct. H.R., Restrictions to the Death Penalty, Se-
ries A, No. 3, para. 50; Eur. Ct. H.R., Marckx v. Belgium, Appl. No. 6833/74, 
Judgment of June 13, 1979, Series A, No. 31, p. 19 (para. 41); Eur. Ct. H.R., So-
ering, Series A, No. 161, p. 40 (para. 102); Eur. Ct. H.R., Loizidou v. Turkey 
(Preliminary Objections), Appl. No. 15318/89, Judgment of March 23, 1995, Se-
ries A, No. 310, pp. 26-27 (para. 71); Reindel, Auslegung, pp. 53-55, 81, 108-
113, 138-139 and 150-151; Bernhardt, in: Matscher/ Petzold (eds.), at 68-69; 
Rudolf Bernhardt, ‘Evolutive Treaty Interpretation, Especially of the European 
Convention of Human Rights’, in: 42 German Yb. Int’l L. (1999), pp. 11-25, at 
17-20; Søren C. Prebensen, ‘Evolutive Interpretation of the European Conven-
tion on Human Rights’, in: Paul Mahoney/ Franz Matscher/ Herbert Petzold/ 
Luzius Wildhaber (eds.), Protection des droits de l’homme: la perspective eu-
ropéenne: Mélanges à la mémoire de Rolv Ryssdal, Köln 2000, pp. 1123-1137. 

 See e.g. Inter-Am. Ct. H.R., The Word “Laws” in Article 30 of the Ameri-
can Convention on Human Rights, Advisory Opinion OC-6/86 of May 9, 
1986, Series A, No. 6, para. 19; H.R. Committee, Gordon C. Van Duzen v. Ca-
nada, Communication No. 50/1979, UN Doc. CCPR/C/15/D/50/1979 (April 
7, 1982), para. 10.2; Eur. Ct. H.R., König v. Germany, Appl. No. 6232/73, 
Judgment of June 28, 1978, Series A, No. 27, p. 29 (para. 88); Eur. Ct. H.R., 
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pose, cross-reference to other international instruments is common.  
However, States are granted a certain margin of appreciation,  subject 
to the principle of proportionality.  

I. The Scope of Protection of Human Rights 

Classically, civil and political rights were perceived as freedoms from 
arbitrary interference of the State.  The obligations placed on a State 
which is party to a human rights instrument is now considered to have 

                                                           
Engel and others v. Netherlands (Just Satisfaction), Appl. Nos. 5100/71; 5101/ 
71; 5102/71; 5354/72 and 5370/72, Judgment of November 23, 1976, Series A, 
No. 22, p. 34 (para. 81); Jean Allain/ Andreas O’Shea, ‘African Disunity: Com-
paring Human Rights Law and Practice of North and South African States’, in: 
24 Hum. Rts. Q. (2002), pp. 86-125, at 86-87; Walter Jean Ganshof van der 
Meersch, ‘La caractère “autonome” des termes et la “marge d’appréciation” des 
gouvernements dans l’interprétation de la Convention eurropéenne des Droits 
de l’Homme’, in: Franz Matscher/ Herbert Petzold (eds.), Protecting Human 
Rights: The European Dimension – Studies in Honour of Gérard J. Wiarda, 
Köln 1988, pp. 201-220, at 201-206; Reindel, Auslegung, pp. 75-78, 102-104, 
and 136. 

 See e.g. Inter-Am. Ct. H.R., Proposed Amendments of the Naturalization 
Provisions of the Constitution of Costa Rica, Advisory Opinion OC-4/84 of 
January 19, 1984, Series A, No. 4, para. 56; Eur. Ct. H.R., Soering, Series A, No. 
161, pp. 34-35 (para. 88); Henkin, in: Henkin (ed.), at 27-28. 

 See e.g. Inter-Am. Ct. H.R., Proposed Amendments, Series A, No. 4, para. 
56; Eur. Ct. H.R., Case “relating to certain aspects of the laws on the use of lan-
guages in education in Belgium”, Appl. Nos. 1474/62, 1677/62, 1691/62, 1769/ 
63, 1994/63 and 2126/64, Judgment of July 23, 1968, Series A, No. 6, pp. 34-35 
(para. 10); Eur. Ct. H.R., Handyside v. United Kingdom, Appl. No. 5493/72, 
Judgment of December 7, 1976, Series A, No. 24, p. 22 (para. 48); Ganshof van 
der Meersch, in: Matscher/ Petzold (eds.), at 206-220. 

 Matscher, in: Macdonald et al. (eds.), at 79; Yutaka Arai-Takahashi, The 
Margin of Appreciation Doctrine and the Principle of Proportionality in the Ju-
risprudence of the ECHR, Antwerp 2002, p. 193. 

 Sarah Joseph/ Jenny Schultz/ Melissa Castan, The International Cove-
nant on Civil and Political Rights: Cases, Materials, and Commentary, 2nd ed., 
Oxford 2004, para. 1.71 (p. 33); Dominic McGoldrick, The Human Rights 
Committee: Its Role in the Development of the International Covenant on 
Civil and Political Rights, Oxford 1991, para. 1.16 (p. 11). 
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four components: to respect, to protect, to promote and to fulfil the 
rights recognised. In this context, ‘respect’ generally refers to the classi-
cal negative obligation on the part of the State and its agents not to in-
terfere with the rights.  This vertical obligation  is of utmost impor-
tance for the examination at hand, as targeted killings are conducted by 
State agents in the vast majority of cases. ‘Protect’ refers to the State’s 
positive duty to ensure that other individuals do not violate a person’s 
rights.  This positive obligation on the horizontal level becomes rele-
vant in cases in which a State does not act via its agents directly, but 
merely supports or only approves killings performed by private actors. 
However, these duties are overlapped by the obligations of States party 
to human rights instruments to take affirmative steps to promote the 
observance of the substantive provisions.  

II. The Special Status of the Right to Life 

The right to life has been referred to as “the most important and basic 
of human rights. It is the foundation from which all human rights 
spring. If it is infringed, the effects are irreversible.”  It has also been 

                                                           
 Christof Heyns, ‘Civil and Political Rights in the African Charter’, in: 

Malcolm Evans/ Rachel Murray (eds.), The African Charter on Human and 
Peoples’ Rights: the System in Practice, 1986-2000, Cambridge 2002, pp. 137-
177, at 138; in the opinion of other authors, the word ‘respect’ also refers to a 
positive dimension, c.f. Bertrand G. Ramcharan, ‘The Concept and Dimensions 
of the Right to Life’, in: Bertrand G. Ramcharan (ed.), The Right to Life in In-
ternational Law, Dordrecht 1985, pp. 1-32, at 17; Daniel D. Nsereko, ‘Arbi-
trary Deprivation of Life: Controls on Permissible Deprivations’, id., pp. 245-
283, at 246; Scott N. Carlson/ Gregory Gisvold, Practical Guide to the Inter-
national Covenant on Civil and Political Rights, Ardsley, N.Y. 2003, p. 61. 

 Compare e.g. Joseph/ Schultz/ Castan, International Covenant, para. 1.76 
A (p. 35). 

 C.f. Nowak, CCPR Commentary, Art. 6, paras. 3-6 (pp. 105-107); 
Heyns, in: Evans/ Murray (eds.), at 138; Carlson/ Gisvold, International Cove-
nant, p. 61; Joseph/ Schultz/ Castan, International Covenant, para. 1.77 (p. 36). 

 Compare e.g. Carlson/ Gisvold, International Covenant, p. 61. 

 UN Comm’n H.R., Summary or Arbitrary Executions: Report by the Spe-
cial Rapporteur (S. Amos Wako), UN Doc. E/CN.4/1983/16 (January 31, 1983), 
para. 22; see also UN Comm’n H.R., Resolution 1982/7, UN Doc. E/CN.4/ 
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referred to as “a sacred right in the sense that it was given to man by the 
creator himself.”  The “supreme”  status of the right is emphasized by 
its positioning in the human rights treaties. The right to life is the first 
subjective right in the International Covenant on Civil and Political 
Rights and in the European Convention on Human Rights. 
The focus of the following considerations will be on the question of 
permissible deprivation of life according to the standards of the conven-
tions mentioned above. Questions concerning the beginning of life as 
well as those concerning the decisive factors defining the end of life can 
remain out of consideration.  

B. The International Covenant on Civil and Political 
Rights 

The International Covenant on Civil and Political Rights (ICCPR) is 
part of the United Nations’ Human Rights System. The text of the 
Covenant was adopted by the United Nations General Assembly in 

                                                           
RES/1982/7 (February 19, 1982); UN Comm’n H.R., Resolution 1984/43, UN 
Doc. E/CN.4/RES/1984/43 (March 9, 1984); compare also Hélène Tigroudja; 
Ioannis K. Panoussis, La Cour interaméricaine des droits de l’homme: Analyse 
de la jurisprudence consultative et contentieuse, Bruxelles 2003, para. 138 (p. 
184). 

 Nsereko, in: Ramcharan (ed.), at 245. 

 H.R. Committee, CCPR General Comment No. 6, at 128 (para. 1); 
Nowak, CCPR Commentary, Art. 6, para. 1 (p. 104); Karl Josef Partsch, ‘Die 
Rechte und Freiheiten der europäischen Menschenrechtskonvention’, in: Karl 
August Bettermann/ Franz L. Neumann/ Hans Carl Nipperdey (eds.), Die 
Grundrechte – Handbuch der Theorie und Praxis der Grundrechte, Berlin 1966, 
Vol. 1.1, pp. 235-492, at 339; on the status of the General Comments see Eckart 
Klein, ‘General Comments – Zu einem eher unbekannten Instrument des Men-
schenrechtsschutzes’, in: Jörn Ipsen/ Edzard Schmidt-Jorzig, Recht – Staat – 
Gemeinwohl: Festschrift für Dietrich Rauschning, Köln 2001, pp. 301-311. 

 On these questions compare e.g. Nowak, CCPR Commentary, Art. 6, pa-
ras. 34-37 (pp. 122-125). 
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1966  and entered into force on March 23, 1976  after the required 
number of 35 ratifications was reached.  
The right to life is stipulated in Article 6 of the Covenant. Article 6 pa-
ra. 1 reads: 

Every human being has the inherent right to life. This right shall be 
protected by law. No one shall be arbitrarily deprived of his life.  

The protection of the right to life is supplemented by the Second Op-
tional Protocol, which aims at the abolition of the death penalty.  
The significance of the right to life is stressed first by the use of the 
term “inherent”:  Article 6 is the only article of the Covenant referring 

                                                           
 UN GA Res. 2200 A (XXI), annex, December 16, 1966, International 

Covenant on Economic, Social and Cultural Rights, International Covenant on 
Civil and Political Rights and Optional Protocol to the International Covenant 
on Civil and Political Rights, UN GAOR, 21st Sess., Supp. No. 16, pp. 49-60, at 
52-58, UN Doc. A/6316 (1966). 

 For all provisions except those of Article 41 and on March 28, 1979 for 
the provisions of Article 41, after the 10th declaration was deposited, see 999 
UNTS (1976), No. 14668, pp. 171-301 and 1057 UNTS (1977), p. 407 (corri-
gendum). 

 Compare Article 49, para. 1 of the Covenant. To date, the Covenant has 
156 State parties and 6 remaining Signatories, see UN High Commissioner for 
Human Rights, Status of Ratifications of the Principal International Human 
Rights Treaties as of July 14, 2006; on the history of the Covenant see Arthur 
Henry Robertson/ John G. Merrills, Human Rights in the World: An Introduc-
tion to the Study of the International Protection of Human Rights, 4th ed., Man-
chester 1996, pp. 30-34. 

 The remaining part of Article 6 is devoted to the regulation and abolition 
of the death penalty in those states which maintain it. On the legislative history 
of the article see Bertrand G. Ramcharan, ‘The Drafting History of Article 6 of 
the International Covenant on Civil and Political Rights’, in: Bertrand G. Ram-
charan (ed.), The Right to Life in International Law, Dordrecht 1985, pp. 42-
56. 

 Second Optional Protocol to the International Covenant on Civil and Po-
litical Rights, aiming at the Abolition of the Death Penalty, adopted by the UN 
General Assembly on December 15, 1989, Resolution 44/128, annex, UN 
GAOR 44th Sess., Supp. No. 49, pp. 207-208, UN Doc. A/RES/44/128 (1989), 
entry into force on July 11, 1991, reprinted in: 1642 UNTS (1991), No. 14668, 
pp. 414-471. 
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to the inherency of a right,  and thus revisits one of the fundamental 
statements of the Preamble.  Second, the term “has ... the right to life” 
is used instead of “shall have”: Present tense is only used in two other 
articles of the Covenant, i.e. Articles 1 and 9.  

This wording can be traced back to a proposal inter alia by Colombia 
and Uruguay.  It was meant to express the natural law basis that the 
right to life had in the understanding of the majority of delegates in the 
3rd Committee of the General Assembly.  Hence, the Committee con-
cluded that the right to life must not be interpreted restrictively and is 
not only a negative right, but calls for positive measures by States to en-
sure it.  The importance of the right to life within the Covenant’s 
framework can also be gauged by the fact that it is the first right that is 
subject to two general comments by the Human rights Commission.  

                                                           
 C.f. Yoram Dinstein, ‘The Right to Life, Physical Integrity, and Liberty’, 

in: Louis Henkin (ed.), The International Bill of Rights: The Covenant on Civil 
and Political Rights, New York 1981, pp. 114-137, at 114-115. 

 See also Bertrand G. Ramcharan, ‘The Right to Life’, in: 30 Nether. Int’l 
L. Rev. (1983), pp. 297-329, at 316. 

 The Preamble in its second paragraph reads: “Recognizing that these 
rights derive from the inherent dignity of the human person, …”. 

 Article 1 para. 1 reads: “All peoples have the right of self-determination. 
…”; Article 9 para. 1 reads: “Everyone has the right to liberty and security of 
person. …”. 

 UN General Assembly, Third Committee (Social, Humanitarian and Cul-
tural), 12th Session (1957), UN. Doc. A/C.3/L.644. Other proposals that con-
tained this phrase were those by Panama, UN. Doc. A/C.3/L.653, and by Bel-
gium, Brazil, El Salvador, Mexico and Morocco, UN. Doc. A/C.3/L.654. C.f. 
Marc J. Bossuyt, Guide to the “Travaux Préparatoires” of the International 
Covenant on Civil and Political Rights, Dordrecht 1987, p. 119. 

 Karl Doehring, ‘Zum “Recht auf Leben” aus nationaler und internationa-
ler Sicht’, in: Rudolph Bernhardt/ Wilhelm Karl Geck/ Günther Jaenicke/ 
Helmut Steinberger (eds.), Völkerrecht als Rechtsordnung – Internationale Ge-
richtsbarkeit – Menschenrechte: Festschrift für Hermann Mosler, Berlin 1983, 
pp. 145-157, at 147; see also Nsereko, in: Ramcharan (ed.), at 245; William A. 
Schabas, The Abolition of the Death Penalty in International Law, 2nd ed., 
Cambridge 1997, p. 95. 

 H.R. Committee, CCPR General Comment No. 6, at 129 (para. 5). 

 Id. and H.R. Committee, CCPR General Comment No. 14, Nuclear 
Weapons and the Right to Life (Article 6), 23rd Sess., November 9, 1984, re-
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I. The Scope of Protection of Article 6 

Concerning the question at hand, the most relevant part of the right to 
life is its defensive function.  This function corresponds to its vertical 
dimension,  the status negativus or status libertatis  of the right’s 
holder in relation to the State, i.e. the State’s negative obligation not to 
interfere with the right.  The extent of the article’s scope of protection 
in this sphere depends on the concept of “arbitrary deprivation”: 

1. The Defensive Function (status negativus) 

The part of Article 6 reading “No one shall be … deprived of his life” 
would provide for absolute protection from any execution or murder.  
The true scale of protection is based on the meaning of the word “arbi-
trarily”. This term is also used in the American Convention and the Af-

                                                           
printed in: Compilation of General Comments and General Recommendations 
adopted by Human Rights Treaty Bodies, U.N. Doc. HRI/GEN/1/Rev.7 (May 
12, 2004), p. 139; on General Comment 14 compare also McGoldrick, Human 
Rights Committee, para. 8.13 (pp. 335-336). 

 German legal doctrine calls this an “Abwehrrecht” or status negativus. 
The term can be translated as “Rights of Defence” as opposed to rights of bene-
fits (“Leistungsrechte”) or status positivus, see Bernd Holznagel, ‘Function and 
Interpretation of Fundamental Rights’, in: Albrecht Weber (ed.), Fundamental 
Rights in Europe and North America, The Hague 2002, pp. GER 81-94, at 81. 

 Cordula Dröge, Positive Verpflichtungen der Staaten in der Europäischen 
Menschenrechtskonvention, Berlin 2003, p. 379. 

 Georg Jellinek, System der subjektiven öffentlichen Rechte, 2nd ed., Tübin-
gen 1905, pp. 94-114. 

 The more controversial economic and social component that may or may 
not be part of Article 6 of the Covenant, i.e. a right to food and medical care 
etc. has no relevance for the examination. On this Question compare e.g. 
Vernon Van Dyke, Human Rights, the United States, and World Community, 
New York 1970, pp. 52-59; Carlson/ Gisvold, International Covenant, p. 69. 

 Compare e.g. Dyke, Human Rights, pp. 9-10; Dinstein, in: Henkin (ed.), 
at 115. 
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rican Charter,  as well as in the Universal Declaration of Human 
Rights.  

a) “Arbitrary Deprivation” as “Unlawful Deprivation” of Life 

“[A]rbitrariness and lawlessness are twin brothers”,  but are these 
terms also interchangeable? The ordinary meaning of “arbitrarily” and 
“arbitrairement”  in the likewise authentic French text,  comprises a 
legal connotation. It can mean inter alia bound by no law,  illegal,  ir-
regular,  lawless,  unconstitutionally,  unjust  or unjustified.  This 
forms the basis for one possible interpretation of the term “arbitrarily” 
as used in Article 6 of the Covenant: It can be interpreted as “unlaw-

                                                           
 See infra, Part One, Chapters C) and D). 

 Articles 9, 12, 15, and 17 Universal Declaration of Human Rights. For the 
text of these Articles see infra, Part One, Chapter B I. 1. b) (3). 

 Nsereko, in: Ramcharan (ed.), at 276. 

 Article 6, para. 1 ICCPR reads: “Le droit à la vie est inhérent à la per-
sonne humaine. Ce droit doit être protégé par la loi. Nul ne peut être arbitrai-
rement privé de la vie.”; The roots of the English words “arbitrary” and “arbi-
trarily” can possibly be traced back to the French words “arbitraire” and “arbi-
trairement” respectively, see Charles Talbut Onions; G. W. S. Friedrichsen, The 
Oxford Dictionary of English Etymology, Oxford 1966, p. 47. 

 See Article 53, para. 1 ICCPR. It is assumed that the terms used in the au-
thentic texts have the same meaning. 

 Christian Gerritzen, Synonyms: Sinnverwandte Ausdrücke der englischen 
Sprache, Eltville am Rhein 1988, p. 30. 

 Paul Robert, Dictionnaire alphabétique et analogique de la langue fran-
çaise: les mots et les associations d’idées, Casablanca 1951, p. 215. 

 Robert, Dictionnaire alphabétique, p. 215 (“irrégulier”). 

 Elizabeth MacLaren Kirkpatrick, Roget’s Thesaurus, London 1998, para. 
954 (p. 653). 

 John Andrew Simpson/ Edmund S. C. Weiner/ James Augustus Henry 
Murry, The Oxford English Dictionary, Vol. 1, 2nd ed., Oxford 1989, p. 602. 

 Robert, Dictionnaire alphabétique, p. 215 (“injuste”). 

 Henri Bertaud du Chazaud, Dictionnaire des synonymes, Paris 1983, 
p. 41; Henri Bénac, Dictionnaire des synonymes: Conforme au dictionnaire de 
l’Académie Française, Paris 1956, p. 55 (“injustifié”). 
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ful”, “illegal”  or “without due process of law”.  Thus, Article 6 is 
understood as encompassing the obligation “to prevent unlawful depri-
vations of the right to life” by State agents.  According to this ap-
proach, any action sanctioned by statute would qualify as arbitrary.  
The same holds true for deaths on the grounds of, or in accordance 
with procedures other than those established by law.  
This notion of the term “arbitrary” would leave room for the narrow 
interpretation that the deprivation of a life permitted by any national 
law, irrespective of that law’s content, could not qualify as arbitrary. 
However, such a limited understanding finds little contextual support 
in the Covenant. The words “arbitrary” and “arbitrarily” are not only 
used in Article 6 but in three further articles of the Covenant: Arti-
cle 9,  Article 12  and Article 17.  
Article 12 para. 4 is phrased very similarly to Article 6 and gives no fur-
ther definition to the meaning of “arbitrary”. Concerning another right, 
Article 12 para. 3 prohibits “restrictions except those which are pro-
vided by law”.  This formulation seems to have a different meaning 
from “arbitrarily”, which is used in para. 4 of the same article. 

                                                           

 Compare e.g. Paul Sieghart, The International Law of Human Rights, 
Oxford 1983, para. 8.0.3 (p. 88), referring to “prescribed by law”.  

 Nowak, CCPR Commentary, Art. 6, para. 13 (p. 110); Ramcharan, 30 
Nether. Int’l L. Rev. (1983), at 317; Compare also Bossuyt, Travaux Préparatoi-
res, pp. 122. 

 Ramcharan, in: Ramcharan (ed.), at 17. 

 Id. 

 Id., at 20. 

 Article 9 of the Covenant reads in its relevant part: “No one shall be sub-
jected to arbitrary arrest or detention. No one shall be deprived of his liberty 
except on such grounds and in accordance with such procedure as are estab-
lished by law.” 

 Article 12 para. 4 of the Covenant reads: “No one shall be arbitrarily de-
prived of the rights to enter his own country.” 

 Article 17 of the Covenant reads: “1. No one shall be subjected to arbi-
trary or unlawful interference with his privacy, family, home or correspon-
dence, nor to unlawful attacks on his honour and reputation.” 

 Article 12 para. 3 of the Covenant reads: “The above-mentioned rights 
shall not be subject to any restrictions except those which are provided by law, 
are necessary to protect national security, public order (ordre public), public 
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Article 9 at first sight might support the interpretation that “arbitrary” 
means “unlawful”. The declaration that no one shall be subjected to ar-
bitrary arrest or detention is supplemented by the illustration that “[n]o 
one shall be deprived of his liberty except on such grounds and in ac-
cordance with such procedure as are established by law”. This state-
ment clarifies that in the context of Article 9, “arbitrary” at least com-
prises “unlawful”. However, it does not exclude the possibility that “ar-
bitrary” is broader in its meaning than “unlawful”. 
The assumption that arbitrariness and unlawfulness are concepts that 
are not congruent finds further support in Article 17 of the Covenant. 
According to Article 17, no one shall be subjected to “arbitrary or 
unlawful interference” (my emphasis) with the rights protected in that 
article. In Article 17, both terms are used as alternatives, while they are 
not used as exclusive alternatives in Article 9. 
Hence, in the Covenant, the word “arbitrary” is used as encompassing 
“unlawful”, but also as a broader concept than “unlawful” that has to 
be further defined. It furthermore has to be kept in mind that the test of 
arbitrariness in relation to the right to life may be stricter than in the 
context of other rights including the term “arbitrary”, as a consequence 
of the right’s inherency and the primordial nature of the value pro-
tected.  

b) “Arbitrary Deprivation” as a Broader Concept than “Unlawful 
Deprivation” of Life 

As shown above, the term “arbitrary” in the Covenant encompasses 
“unlawful” but still leaves room for a more comprehensive interpreta-
tion: 

(1) Text and Context 

Beside the legal connotation referred to earlier, the ordinary meaning of 
“arbitrary” has four aspects which are partly interrelated: 

                                                           
health or morals or the rights and freedoms of others, and are consistent with 
the other rights recognized in the present Covenant.” See also Article 18 para. 3, 
Article 19 para. 3 and Article 22 para. 2. 

 Ramcharan, in: Ramcharan (ed.), at 19. 
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First, concerning an arbitrary action, the position of the person acting is 
absolute,  authoritarian,  autocratic  or dictatorial.  

Second, this enables that person to act in a manner that is capricious,  
despotic,  fanciful,  high-handed,  imperious,  insolent,  irrespon-
sible,  tyrannical,  unthinking  or wilful.  “Despotical power is an 
absolute, arbitrary power one man has over another, to take away his 
life, whenever he pleases.”  
                                                           

 Gerritzen, Synonyms, p. 30; Simpson et al., Oxford Dictionary, p. 602; 
Bertaud du Chazaud, Synonymes, p. 41; Bénac, Synonymes, p. 55. 

 Kirkpatrick, Roget’s Thesaurus, para. 735 (p. 493). 

 Gerritzen, Synonyms, p. 30; Marc McCutcheon, Roget’s Superthesaurus, 
3rd ed., Cincinnati, Ohio 2003, p. 39; compare also Laurence Urdang (ed.), Long-
man Synonym Dictionary, Harlow 1986. 

 Charlton Grant Laird/ Michael Agnes, Webster’s New World Roget’s A-Z 
Thesaurus, 4th ed., New York 1999, p. 40; Gerritzen, Synonyms, p. 30; Mc-
Cutcheon, Superthesaurus, p. 39. 

 Barbara Ann Kipfer/ Robert L. Chapman, Roget’s International Thesau-
rus, 6th ed., New York 2001, para. 364.05; Kirkpatrick, Roget’s Thesaurus, para. 
604 (p. 385); Laird/ Agnes, Webster’s Thesaurus, p. 40; Gerritzen, Synonyms, 
p. 30; Simpson et al., Oxford Dictionary, p. 602; McCutcheon, Superthesaurus, 
p. 39. 

 Laird/ Agnes, Webster’s Thesaurus, p. 40; Gerritzen, Synonyms, p. 30; 
Simpson et al., Oxford Dictionary, p. 602; compare also Robert, Dictionnaire 
alphabétique, p. 215. 

 Gerritzen, Synonyms, p. 30; McCutcheon, Superthesaurus, p. 39. 

 Urdang (ed.), Synonym Dictionary. 

 Kipfer/ Chapman, International Thesaurus, para. 417.16; Laird/ Agnes, 
Webster’s Thesaurus, p. 40; Gerritzen, Synonyms, p. 30. 

 Kirkpatrick, Roget’s Thesaurus, para. 878 (p. 596). 

 Gerritzen, Synonyms, p. 30. 

 Laird/ Agnes, Webster’s Thesaurus, p. 40; Gerritzen, Synonyms, p. 30; 
Simpson et al., Oxford Dictionary, p. 602.; see also Robert, Dictionnaire al-
phabétique, p. 215. 

 Kipfer/ Chapman, International Thesaurus, para. 365.10. 

 Kirkpatrick, Roget’s Thesaurus, para. 602 (p. 384); Gerritzen, Synonyms, 
p. 30. 

 John Locke, Two Treatise of Government, London 1698, Vol. 2, para. 172. 



Part One 56 

Third, the arbitrary action itself lacks an objective basis and predictabil-
ity; it is discretionary,  illogical,  irrational,  personal,  random,  
summary,  unpredictable,  unreasonable,  unrelated,  unscientific,  
varying  or volitional.  
Fourth, due to the dependence of the act upon the actor’s will, pleas-
ure  or discretion,  there is no control or instance to control the act. 
It is unconditional,  unlimited, unrestrained  or subject to uncon-
trolled power.  

In short, aspects of arbitrariness are the unrestrained exercise of will  
based on personal opinion or impulse, subject to personal whims or 
prejudices. This entails the lack of any reason or system and of any 
adequate determining rule or principle.  
                                                           

 Laird/ Agnes, Webster’s Thesaurus, p. 40; McCutcheon, Superthesaurus, 
p. 39. 

 Kirkpatrick, Roget’s Thesaurus, para. 477 (p. 292). 

 Laird/ Agnes, Webster’s Thesaurus, p. 40. 

 McCutcheon, Superthesaurus, p. 39. 

 Laird/ Agnes, Webster’s Thesaurus, p. 40; McCutcheon, Superthesaurus, 
p. 39. 

 Urdang (ed.), Synonym Dictionary. 

 Laird/ Agnes, Webster’s Thesaurus, p. 40. 

 Id. 

 Kirkpatrick, Roget’s Thesaurus, para. 10 (p. 6). 

 McCutcheon, Superthesaurus, p. 39. 

 Simpson et al., Oxford Dictionary, p. 602. 

 Kirkpatrick, Roget’s Thesaurus, para. 595 (p. 378). 

 Simpson et al., Oxford Dictionary, p. 602. 

 Onions/ Friedrichsen, English Etymology, p. 47. 

 Kirkpatrick, Roget’s Thesaurus, para. 744 (p. 501). 

 Gerritzen, Synonyms, p. 30. 

 Onions/ Friedrichsen, English Etymology, p. 47; Simpson et al., Oxford 
Dictionary, p. 602. 

 Simpson et al., Oxford Dictionary, p. 602; Laird/ Agnes, Webster’s The-
saurus, p. 40. 

 Laird/ Agnes, Webster’s Thesaurus, p. 40; Gerritzen, Synonyms, p. 30. 
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The lack of an objective basis and predictability corresponds with the 
connotation “illegal” mentioned above, and could be resolved easily by 
any national law. It has no substantial requirements regarding that law’s 
content. The same holds true for the absence of an instance of control; 
such an instance is futile if the standards applied by it lack substance. 
But “arbitrary” does not only correspond to the absence of objective 
rules, it also comprises the deliberate improper application of existing 
rules:  Even if an objective basis, i.e. a legal regulation, exists, the fact 
that an decision is reached according to personal opinion or impulse 
and not in application of objective criteria constitutes an abuse of dis-
cretion and is arbitrary none the less. However, these requirements for 
a decision to be in accordance with certain rules remain a mere “techni-
cality” without adding any substantial definition to the term “arbi-
trary”. 
Thus, the literal meaning of the word “arbitrary” cannot encompass 
just “illegal” or “in accordance with national law”. It must have a con-
notation that refers to superior standards.  

(2) Object and Purpose 

The object and purpose of the Covenant also demands a substantial 
protection with regard to international standards:  The Preamble in 
its fourth paragraph refers to “universal respect for, and observance of, 
human rights and freedoms” as the duty agreed on by the Member 
States to the United Nations Charter.  Such a universal aim cannot be 
reached if the substance of single provisions depends on national legis-
lation. This would not establish international standards and would run 

                                                           
 See e.g. Ramcharan, in: Ramcharan (ed.), at 20. 

 Thomas Desch, ‘The Concept and Dimensions of the Right to Life (as de-
fined in International Standards and in International Comparative Jurispru-
dence)’, in: 36 ÖZöRV (1985), pp. 77-118, at 104-105. 

 Compare e.g. H.R. Committee, CCPR General Comment No. 16, The 
Right to Respect of Privacy, Family, Home and Correspondence, and Protection 
of Honour and Reputation (Article 17), 32nd Sess., April 8, 1988, reprinted in: 
Compilation of General Comments and General Recommendations adopted by 
Human Rights Treaty Bodies, U.N. Doc. HRI/GEN/1/Rev.7 (May 12, 2004), 
pp. 142-144, at 142 (para. 4). 

 Nowak, CCPR Commentary, Preamble, para. 6 (p. 3). 
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counter to the principle that human rights provisions are interpreted 
autonomously, i.e. independently from the respective national under-
standing by a party to a human rights treaty.  
A first step to interpreting the term “arbitrary” in this manner was ta-
ken by the Human Rights Committee.  Even though its decisions are 
not binding, the entire case law on individual communications and the 
General Comments by the Human Rights Committee are regarded as 
authoritative interpretation of the Covenant.  The Committee clari-
fied in its first General Comment on the right to life that “the law must 
strictly control and limit the circumstances in which a person may be 
deprived of his life by such authorities” of a State.  Thus, acts pursu-
ant to a law that does not satisfy these requirements are arbitrary.  
This approach was affirmed in Maria Fanny Suarez De Guerrero. The 
Committee came to the conclusion that despite the legal defence under 
domestic law that had been adjudged constitutional by the Colombian 
Supreme Court, the killing in question violated Article 6.  

                                                           
 Compare supra, Part One, Chapter A) I. 

 The Human Rights Committee was established to review and consider 
complaints according to the optional protocol. It is not a United Nations body 
per se, rather it is an independent expert committee. While the Committee has 
no power to “enforce” the Covenant, it has an essential role in further defining 
human rights protections and holding states accountable for violations of the 
Covenant. Compare Optional Protocol to the International Covenant on Civil 
and Political Rights, adopted by the UN General Assembly on December 16, 
1966, Resolution 2200 A (XXI), annex, UN GAOR, 21st Sess., Supp. No. 16, 
pp. 49-60, at 59-60, UN Doc. A/6316 (1966), entry into force on March 23, 
1976, 999 UNTS (1976), No. 14668, pp. 302-346; see also Carlson/ Gisvold, In-
ternational Covenant, pp. 3-5. 

 Nowak, CCPR Commentary, Introduction, para. 21 (p. XXIV); Carlson/ 
Gisvold, International Covenant, p. 9. 

 H.R. Committee, CCPR General Comment No. 6, at 128-129 (para. 3); 
see also H.R. Committee, Maria Fanny Suárez de Guerrero v. Colombia 
(“Camargo Case”), Communication No. 45/1979, UN Doc. CCPR/C/15/D/ 
45/1979 (March 31, 1982), at para. 13.1. The case was submitted by Pedro Pablo 
Camargo and is thus sometimes referred to as the “Camargo Case”. 

 See e.g. Joseph/ Schultz/ Castan, International Covenant, para. 8.04 (p. 
165); Ramcharan, 30 Nether. Int’l L. Rev. (1983), at 317. 

 H.R. Committee, Maria Fanny Suárez de Guerrero (“Camargo Case”), at 
paras. 13.2-13.3. 
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This principle was confirmed in relation to Article 17 of the Covenant; 
here, the term “arbitrary interference” has been interpreted by the Hu-
man Rights Committee as possibly extending “to interference provided 
for under the law. The introduction of the concept of arbitrariness is in-
tended to guarantee that even interference provided for by law should 
be in accordance with the provisions, aims and objectives of the Cove-
nant and should be, in any event, reasonable in the particular circum-
stances.”  

(3) Preparatory Work 

“Arbitrarily” was one of the most excessively debated terms in the 
drafting process of the Covenant.  The debates show that the word 
“arbitrary was chosen with the intention to provide the highest possible 
level of protection and to confine permissible deprivations to the nar-
rowest of limits.”  Several indications can be found in the debates that 
a term covering more than mere “illegality” was searched for.  
The same problem had already been considered in connection with the 
Universal Declaration of Human Rights,  which served as an arche-
type for the Covenant: In the Universal Declaration, the word “arbi-
                                                           

 H.R. Committee, CCPR General Comment No. 16, at 142 (para. 4). 

 Compare the proposals and discussions reprinted in Bossuyt, Travaux 
Préparatoires, pp. 121-124; see also Ramcharan, 30 Nether. Int’l L. Rev. (1983), 
at 316; Laurent Marcoux Jr., ‘Protection From Arbitrary Arrest and Detention 
Under International Law’, in: 5 B.C. Int’l & Comp. L. Rev. (1982), pp. 345-376. 

 Ramcharan, 30 Nether. Int’l L. Rev. (1983), at 316; see also Ramcharan, in: 
Ramcharan (ed.), at 19; David Weissbrodt, ‘Protecting the Right to Life: Inter-
national Measures against Arbitrary or Summary Killings by Governments’, in: 
Bertrand G. Ramcharan (ed.), The Right to Life in International Law, Dord-
recht 1985, pp. 297-314, at 298. 

 Compare the statements by delegates given in the Third Committee’s 5th, 
9th and 12th Session (1950, 1954 and 1957 respectively), reprinted in Bossuyt, 
Travaux Préparatoires, pp. 123-124. 

 UN GA Res. 217 (III) A (December 10, 1948), International Bill of Hu-
man Rights – Universal Declaration of Human Rights, UN GAOR, 3rd Sess., 
Part 1, UN Doc. A/810 (1948), pp. 71-77. There is no difficulty in employing 
the preparatory work of the Universal Declaration in interpreting “arbitrary” 
as used in the Covenant because the main drafters of both texts were generally 
the same, see Desch, 36 ÖZöRV (1985), at 106. 
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trary” is used in four Articles, i.e. in Article 9,  Article 12,  Arti-
cle 15  and Article 17.  It was first introduced to Article 9 in an at-
tempt to protect individuals against unjust laws. Earlier versions had 
excluded cases “established by pre-existing law” from the prohibition 
of detention. The term “arbitrary” was chosen because “[r]ights should 
not derive from law, but law from rights.” The drafting of Article 9 of 
the Universal Declaration shows that protection from illegal as well as 
unjust arrest was desired.  Thus, regarding Article 9 of the Universal 
Declaration, actions that are legal under national laws can still be arbi-
trary, if they violate international law. 
In Article 12 of the Universal Declaration the word “unreasonable” was 
replaced by “arbitrary”, because there was a consensus within the third 
Committee that the word “arbitrary” had a broader meaning than “ille-
gal” and included the concept of “unreasonableness”.  Concerning 
Article 17 of the Universal Declaration, ICJ Judge Levi Carneiro inter-
preted the term “arbitrarily” in a way that covers “violations of the 
principles of international law”.  
                                                           

 Article 9 of the Universal Declaration reads: “No one shall be subjected 
to arbitrary arrest, detention or exile.” 

 Article 12 of the Universal Declaration reads: “No one shall be subjected 
to arbitrary interference with his privacy, family, home or correspondence, nor 
to attacks upon his honour and reputation. Everyone has the right to the pro-
tection of the law against such interference or attacks.” 

 Article 15 of the Universal Declaration reads: “1. Everyone has the right 
to a nationality. 2. No one shall be arbitrarily deprived of his nationality nor 
denied the right to change his nationality.” 

 Article 17 of the Universal Declaration reads: “1. Everyone has the right 
to own property alone as well as in association with others. 2. No one shall be 
arbitrarily deprived of his property.” 

 Parvez Hassan, ‘The Word “Arbitrary” As Used in the Universal Decla-
ration of Human Rights: “Illegal” or “Unjust”?’, in: 10 Harv. Int’l L.J. (1969), 
pp. 225-262, at 236-242; David Weissbrodt/ Mattias Hallendorff, ‘Travaux Pré-
paratoires of the Fair Trial Provisions: Articles 8 to 11of the Universal Declara-
tion of Human Rights’, in: 21 Hum. Rts. Q. (1999), pp. 1061-1096, at 1083-
1089, both with further references. 

 Hassan, 10 Harv. Int’l L.J. (1969), at 243-246 with further references. 

 ICJ, Anglo-Iranian Oil Co., United Kingdom v. Iran (Preliminary Objec-
tions), Judgment of July 22, 1952, I.C.J. Reports 1952, pp. 93-171, Dissenting 
Opinion of Judge Levi Carneiro, pp. 151-171, at 166-168 (paras. 19-20). 
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However, beside the fact that “arbitrary” in the Universal Declaration, 
as well as in the Covenant, refers to superordinate, international stan-
dards rather than national laws, the travaux préparatoires of the Cove-
nant leave a vast flexibility to interpret the term  and give little guid-
ance to achieve results beyond those developed above. 

c) Guiding Principles 

The general conclusions that can be drawn from the interpretation at 
this point are the following: 
Whether the deprivation of a life is arbitrary or not must be determined 
by reference to international human rights norms and is not subject to 
national legislation.  Conversely, the deprivation of a life that does 
not violate international human rights standards per se but is in viola-
tion of national legislation, is arbitrary none the less. 
Even though the term “arbitrarily” is used elsewhere in the Covenant 
and in other international instruments, the test of arbitrariness in rela-
tion to the right to life may be more stringent than in the context of 
other rights, as a consequence of the right’s inherency and the primor-
dial nature of the value protected.  
The deprivation of a life can be arbitrary irrespective of whether it is 
enforced with direct intention, with dolus eventualis or negligently.  
However, the term “arbitrarily” aims at the specific circumstances of an 
individual case and their legality and predictability  as well as their 
reasonableness or proportionality, making it difficult to comprehend 
the term in abstracto.  

                                                           
 McGoldrick, Human Rights Committee, para. 8.21 (p. 342). 

 Compare supra, Part One, Chapter A) I.; see also Ramcharan, 30 Nether. 
Int’l L. Rev. (1983), at 316. 

 See e.g. Ramcharan, in: Ramcharan (ed.), at 19. 

 Walter Gollwitzer, Menschenrechte im Strafverfahren – MRK und 
IPBPR, Berlin 2005, Art. 2 MRK/Art. 6 IPBPR, para. 8 (p. 157); Nowak, 
CCPR Commentary, Art. 6, para. 12 (footnote 35). 

 Compare the cases enumerated by Nowak, CCPR Commentary, Art. 6, 
para. 15. 

 Nowak, CCPR Commentary, Art. 6, para. 14 (p. 111). 
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Nsereko tries to capture these aspects in his definition: 
Deprivation of life would be arbitrary if: (a) it is made without due 
regard to the rules of natural justice or the due process of law; or (b) 
it is made in a manner contrary to the law; or (c) it is made in pursu-
ance of a law which is despotic, tyrannical and in conflict with in-
ternational human rights standards or international humanitarian 
law.  

d) Specific Examples 

Others are of the opinion that the term “arbitrary” has to be defined on 
a case by case basis  and refer to examples that are regarded as being 
arbitrary deprivations of life:  

(1) Genocide, Mass Killings and Other Acts of Mass Violence 

Killings which qualify as genocide are arbitrary deprivations of life un-
der the Covenant,  even though the definition of genocide given in 
the Genocide Convention  and the corresponding rule of custom-
ary  law does not necessarily comprise the actual death of human be-

                                                           
 Nsereko, in: Ramcharan (ed.), at 248. 

 Gollwitzer, Menschenrechte, Art. 2 MRK/Art. 6 IPBPR, para. 8 (p. 157). 

 Ramcharan, in: Ramcharan (ed.), at 19-20. 

 H.R. Committee, CCPR General Comment No. 6, at 128 (para. 2); No-
wak, CCPR Commentary, Art. 6, para. 14 (p. 111); Ramcharan, 30 Nether. Int’l 
L. Rev. (1983), at 317. On history and examples compare Leo Kuper, ‘Genocide 
and Mass Killings: Illusions and Reality’, in: Bertrand G. Ramcharan (ed.), The 
Right to Life in International Law, Dordrecht 1985, pp. 114-119. 

 Convention on the Prevention and Punishment of the Crime of Geno-
cide, adopted by the UN General Assembly on December 9, 1948, Resolution 
260 (III) A, annex, UN GAOR, 3rd Sess., Part 1, U.N. Doc. A/810 (1948), 
pp. 174-177, entry into force on January 12, 1951, 78 UNTS (1951), No. 1021, 
pp. 277-323. 

 See e.g. ICJ, Legality of the Threat or Use of Nuclear Weapons, Advisory 
Opinion of July 8, 1996, I.C.J. Reports 1996, pp. 225-593, at 240 (para. 26); c.f. 
Ross Garland, ‘The international Court of Justice and Human Rights in the 
1990s – linking Peace and Justice through the Right to Life’, in: Sienho Yee/ 
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ings. The actus reus may also be: Imposing measures intended to pre-
vent birth within a group as well as forcibly transferring children of the 
group to another group.  However, it is clear that killings which qual-
ify as genocide are arbitrary deprivations of life.  This is the case if the 
actus reus was committed with the “intent to destroy, in whole or in 
part, a national, ethnical, racial or religious group”.  

The same holds true for mass killings that correspond to the actus reus 
of genocide, but lack the specific mens rea, the genocidal intent,  and 
for deaths resulting from mass violence. Due to their random and unre-
strained character and their lack of any objective basis or predictability, 
such killings also constitute arbitrary deprivations of life under the 
Covenant.   

(2) Killings that Contradict International Humanitarian Law 

Killings that contradict international humanitarian law and thus may, 
inter alia, constitute crimes against humanity or war crimes are arbi-
trary deprivations of life under the Covenant.  States have been criti-
cized by the Human Rights Committee for their use of illegal means of 
combat or disproportionate force in armed conflicts.  The standards 

                                                           
Wang Tieya (eds.), International Law in the Post-Cold War World: Essays in 
Memory of Li Haopei, London 2001, pp. 398-408, at 406-407. 

 Compare e.g. Article II of the Genocide Convention; Antonio Cassese, 
International Law, 2nd ed., Oxford 2005, p. 444. 

 H.R. Committee, CCPR General Comment No. 6, at 128 (para. 2). 

 Compare e.g. Article II of the Genocide Convention; William A. Schabas, 
‘Developments in the Law of Genocide’, in: 5 Yb. Int’l Hum. L. (2002), pp. 
131-165, at 147-150; Cassese, International Law, p. 444. 

 ICTY, Prosecutor v. Jelisi , Case No. IT-95-10-T, Judgment of December 
14, 1999, at para. 108, holding that Jelisi  “killed arbitrarily rather than with the 
clear intention to destroy a group”. 

 See e.g. Ramcharan, 30 Nether. Int’l L. Rev. (1983), at 317; compare also 
H.R. Committee, CCPR General Comment No. 6, at 128 (para. 2). 

 Ramcharan, 30 Nether. Int’l L. Rev. (1983), at 317; Nowak, CCPR Com-
mentary, Art. 6, para. 9. 

 See e.g. H.R. Committee, Concluding Observations on the Russian Fed-
eration, UN Doc. CCPR/C/79/Add.54 (July 26, 1995), para. 28; H.R. Commit-
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set by the corresponding humanitarian law and their applicability will 
be examined infra.  However, this relation between the standards of 
the Covenant itself and international humanitarian law already gives a 
glimpse of the lex specialis nature of the humanitarian law concerning 
the protection of life in relation to the corresponding human rights 
rules.  

(3) Deaths Resulting from Acts of Aggression 

Deaths resulting from acts of aggression or other wars contrary to the 
UN Charter are regarded as arbitrary deprivations of life by some au-
thors.  

However, such a broad approach mixes aspects of jus ad bellum with 
those of jus in bello. From an international humanitarian law point of 
view, the overall legal nature of an armed conflict has no consequence 
concerning the standards applicable in that conflict.  
This strict distinction should not be circumvented by recourse to hu-
man rights standards. These standards can rather be allocated to jus in 
bello: 

The test of what is an arbitrary deprivation of life, however, then 
falls to be determined by the applicable lex specialis, namely, the law 

                                                           
tee, Concluding Observations on the Federal Republic of Yugoslavia (Serbia and 
Montenegro), UN Doc. CCPR/C/79/Add.16 (December 28, 1992), paras. 5-7. 

 Compare infra, Part Two. 

 Compare infra, Part Four, Chapters C) and D); see generally Hans-
Joachim Heintze, ‘On the Relationship between Human Rights Law Protection 
and International Humanitarian Law’, in: 86 Int’l Rev. Red Cross (2004), No 
856, pp. 789-814, at 796-798. 

 Ramcharan, 30 Nether. Int’l L. Rev. (1983), at 317; see also Karima Ben-
noune, ‘Toward a Human Rights Approach to Armed Conflict: Iraq 2003’, 11 
U.C. Davis J. Int’l L. & Pol’y (2004), pp. 171-228, at 215; but see Dinstein, in: 
Henkin (ed.), at p. 120; Hans-Joachim Heintze, ‘Las Palmeras v. Bamaca-Velas-
quez und Bakovic v. Loizidou? Widersprüchliche Entscheidungen zum Men-
schenrechtsschutz in bewaffneten Konflikten’, in: 18 HuV-I (2005), pp. 177-
182, at 182. 

 For example, whether a target is a legitimate one depends on the same 
standards for all parties to a conflict, irrespectively of their responsibility for 
the conflict as such, compare infra, Part Four, Chapters C) and D). 
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applicable in armed conflict which is designed to regulate the con-
duct of hostilities.  

If all deaths resulting from an act of aggression would by definition 
constitute arbitrary deprivations of life, the humanitarian law standards 
applicable to that conflict would be irrelevant for the aggressor, as any 
death caused by this party to the conflict would per se be illegal, irre-
spective of whether the victims were combatants or civilians. This 
would not only contradict the principle of distinction,  it might even 
lead to a “no quarter” policy.  
While the Human Rights Committee has confirmed that States are 
obliged to minimize armed conflicts,  it has never criticized a specific 
State in a comment for participating in an armed conflict.  States have 
only been criticized for their use of illegal means of combat or dispro-
portionate use of force in an armed conflict.  
If analysed carefully, this distinction corresponds the system of the 
prohibition of aggression as well as the prohibition of the use of force. 
Even though these prohibitions shall “save succeeding generations from 
the scourge of war”, they exist in relation to other States and do not 
confer rights on individuals. Their scope of protection is not the life of 
single human beings. This can be well established if the exceptions to 
the prohibition to use force are taken into account: Neither self-defence 
nor collective security aim at the protection of single individuals and 
their lives. Life is taken in unlawful wars of aggression as well as in law-
ful wars of self-defence.  The only exception of the prohibition to use 

                                                           
 ICJ, Legality of the Threat or Use of Nuclear Weapons, Advisory Opinion 

of July 8, 1996, I.C.J. Reports 1996, pp. 225-593, at 240 (para. 25). 

 Compare infra, Part Two, Chapter B) IV. 

 C.f. Ingrid Detter de Lupis Frankopan, The Law of War, 2nd ed., Cam-
bridge 2000, p. 297; Jean-Marie Henckaerts/ Louise Doswald-Beck (eds.), Hu-
manitarian Law, Vol. 1, Rules, Cambridge 2005, pp. 161-163 (Rule 46). 

 H.R. Committee, CCPR General Comment No. 6, at 128 (para. 2). 

 Joseph/ Schultz/ Castan, International Covenant, para. 8.50 (p. 187). 

 See e.g. H.R. Committee, Concluding Observations on the Russian Fed-
eration, UN Doc. CCPR/C/79/Add.54 (July 26, 1995), para. 28; H.R. Commit-
tee, Concluding Observations on the Federal Republic of Yugoslavia (Serbia and 
Montenegro), UN Doc. CCPR/C/79/Add.16 (December 28, 1992), paras. 5-7. 

 Dinstein, in: Henkin (ed.), at 120. 
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force that aims at the protection of the individual’s life would be the 
humanitarian intervention. Humanitarian intervention is, however, far 
from being a recognised exception from the prohibition of the use of 
force.  
In consequence, the loss of life as the result of an act of aggression is 
not automatically an arbitrary deprivation of life. From the moment of 
an act of aggression onwards, international humanitarian law is applica-
ble  and thus killings that contradict humanitarian law are considered 
arbitrary under the Covenant.  

(4) Deaths Resulting from Torture or Other Ill-Treatment 

Deaths resulting from torture or other ill-treatment, especially in prison 
or detention, constitute arbitrary deprivations of life.  Such deaths are 
the result per se of illegal treatment of persons and can thus never be 
lawful, particularly as States bear a higher responsibility for the life of 

                                                           
 See Georg Nolte, ‘Kosovo und Konstitutionalisierung: Zur humanitären 

Intervention der NATO-Staaten’, in: 56 ZaöRV (1999), pp. 941-960, at 945-955; 
compare also Petr Valek, ‘Is Unilateral Humanitarian Intervention Compatible 
with the U.N. Charter?’, in: 26 Mich. J. Int’l L. (2005), pp. 1223-1256, at 1229-
1231 and 1255 (“illegal, but legitimate”); Jim Whitman, ‘Humanitarian Inter-
vention in an Era of Pre-emptive Self-Defence’, in: 36 Security Dialogue (2005), 
pp. 259-274; Ralph Zacklin, ‘Beyond Kosovo: The United Nations and Hu-
manitarian Intervention’, in: Lal Chand Vohrah et al. (eds.), Man’s Inhumanity 
to Man – Essays on International Law in Honour of Antonio Cassese, The 
Hague 2003, pp. 935-951, at 948-951, who proposes six pre-conditions for a hu-
manitarian intervention. 

 The exact relationship of human rights law and international humanitari-
an law will be dealt with infra, Part Four. 

 Compare supra, Part One, Chapter B) I. 1. d) (2); see also H.R. Commit-
tee, CCPR General Comment No. 6, at 128 (para. 2); Ramcharan, 30 Nether. 
Int’l L. Rev. (1983), at p. 317; Nowak, CCPR Commentary, Art. 6, para. 9. 

 See e.g. UN Comm’n H.R., Extrajudicial, Summary or Arbitrary Execu-
tions: Report of the Special Rapporteur Philip Alston, UN Doc. E/CN.4/2005/7 
(December 22, 2004), para. 19 (p. 8); Nowak, CCPR Commentary, Art. 6, para. 
14 (p. 111); Ramcharan, 30 Nether. Int’l L. Rev. (1983), at 317. 
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persons in detention due to the dependency characterizing the relation 
of these persons to the State.  

(5) Enforced or Involuntary Disappearances 

The same holds true for enforced or involuntary disappearances:  In 
such cases the dependency of the victim is even greater, as he or she is 
not in official custody but detained without any contact with the out-
side. Since the responsibility of State agents for killings taking place un-
der such circumstances is extremely difficult to prove, the emphasis is 
on the duty to protect. A State violates its duty to protect under Arti-
cle 6 of the Covenant if it does not take reasonable measures to hinder 
involuntary disappearances or fails to investigate the responsible per-
sons effectively.  

(6) Deaths Resulting from Excessive Use of Force by  
Law-Enforcement Personnel 

Deaths resulting from excessive use of force by law-enforcement per-
sonnel also constitute arbitrary deprivations of life under the Cove-
nant.  Actions of law-enforcement agents which result in death have 
to be proportionate to the requirement of law enforcement in the cir-
cumstances of the case in order to be non-arbitrary.  “If a law en-
forcement agent uses greater force than is necessary to achieve a legiti-
mate objective and a person is killed that would amount to an ‘arbitrary 

                                                           
 See e.g. Gollwitzer, Menschenrechte, Art. 2 MRK/Art. 6 IPBPR, para. 12 

(p. 161). 

 Ramcharan, 30 Nether. Int’l L. Rev. (1983), at 317. 

 Gollwitzer, Menschenrechte, Art. 2 MRK/Art. 6 IPBPR, para. 12a (p. 
161); compare also H.R. Committee, CCPR General Comment No. 6, at 129 
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Nether. Int’l L. Rev. (1983), at 317. 

 H.R. Committee, Maria Fanny Suárez de Guerrero (“Camargo Case”), 
para. 13.3; Ramcharan, 30 Nether. Int’l L. Rev. (1983), at 318. 
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execution’.”  Examples discussed include the shooting of suspected 
offenders or those attempting to escape from lawful custody where the 
life or limb of the arresting officer or that of a third party is not in 
peril.  The Human Rights Committee has censured measures taken by 
States combating terrorism,  inter alia extra judicial executions.  
Further cases will be discussed in length infra.  

(7) Executions Carried Out without Due Process of Law 

Executions carried out without due process of law constitute arbitrary 
deprivations of life under the Covenant.  As regards penal executions, 
the standards applicable are laid down in the Covenant itself.  Re-
garding preventive executions, the standards will be developed infra.  

e) Characteristics of the Examples Discussed 

The examples discussed above have certain characteristics in common 
that can be roughly divided into two groups: killings of numerous per-
sons that are arbitrary due to the lack of predictability, and the killings 
of single persons that are arbitrary due to the lack of an objective basis. 
The emphasis of the further analysis will be on the second group, con-
cerning the killing of specific single persons that are targeted. 

                                                           
 UN Comm’n H.R., Summary or Arbitrary Executions: Report by the Spe-
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 Nsereko, in: Ramcharan (ed.), pp. 254-255. 

 See e.g. H.R. Committee, Concluding Observations on Yemen, UN Doc. 
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2. The Beneficiary Function (status positivus) 

The ability to enjoy most rights protected by the Covenant would be 
undermined if States had no duties to control the abuses of such rights 
by private actors. Therefore, Article 2 para. 1 of the Covenant establish-
es duties, including the duty to protect individuals from abuses of all 
Covenant rights by others.  These duties are not progressive duties as 
laid down in Article 2 para. 1 of the International Covenant on Eco-
nomic, Social and Cultural Rights (ICESCR),  even though the Hu-
man Rights Committee has confirmed that Article 6 ICCPR has a so-
cio-economic aspect.  Beside those “moral soft law obligation[s]”,  
the Covenant imposes immediate obligations.  These obligations do 
not exclusively concern the legislator, but all State authorities, including 
the executive, the police and the military.  
Regarding the right to life, the Human Rights Committee made it clear 
that “the protection of this right requires that States adopt positive 

                                                           
 Joseph/ Schultz/ Castan, International Covenant, para. 1.84 (p. 38); Tho-

mas Buergenthal, ‘To Respect and to Ensure: State obligations and Permissible 
Derogations’, in: Louis Henkin (ed.), The International Bill of Rights: The 
Covenant on Civil and Political Rights, New York 1981, pp. 72-91, at 77. 

 International Covenant Economic, Social and Cultural Rights, adopted 
by the UN General Assembly on December 16, 1966, Resolution 2200 A 
(XXI), annex, UN GAOR, 21st Sess., Supp. No. 16, pp 49-60, at 49-52, UN 
Doc. A/6316 (1966), entry into force on January 3, 1976, reprinted in: 993 
UNTS (1976), No. 14531 pp. 3-106; compare also Franciszek Przetacznik, ‘The 
Right to Life as a Basic Human Right’, in: 9 Rev. dr. hom.-Hum. Rts. J. (1976), 
pp. 585-609, at 585-586, who differentiates between “the right to life” as pro-
tected by the ICCPR and “the right to living” as protected by the ICESCR in 
that regard. 

 H.R. Committee, CCPR General Comment No. 6, at 129 (para. 5); com-
pare McGoldrick, Human Rights Committee, para. 8.4 (p. 329-330). 

 H.R. Committee, CCPR General Comment No. 6, at 129 (para. 5); see 
also Joseph/ Schultz/ Castan, International Covenant, para. 8.45 (p. 185); No-
wak, CCPR Commentary, Art. 6, para. 5 (p. 107, esp. footnote 17). 

 Carlson/ Gisvold, International Covenant, p. 18. 

 Inter-Am. Ct. H.R., Juan Humberto Sánchez v. Honduras, Judgment of 
June 7, 2003, Series C, No. 99, para. 110; see also Ramcharan, in: Ramcharan 
(ed.), at 17; Przetacznik, 9 Rev. dr. hom.-Hum. Rts. J. (1976), at 586. 
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measures”  both to prevent arbitrary State killings as well as arbitrary 
killings by other individuals.  This includes the recognition of such 
executions as offences under criminal law,  the training of the relevant 
personnel such as police officers and prison guards in order to mini-
mize the chance of their violations of the right to life and the special 
protection of detainees.  

a) Effects on the Burden of Persuasion 

In the sphere of human rights protection by international organs, these 
organs have the authority to investigate and the subjective burden of 
proof is not borne by either party.  This is a result of the objective 
character of human rights treaties.  Contrary to this, the objective 

                                                           
 H.R. Committee, CCPR General Comment No. 6, at 129 (para. 5); see 
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Right to Life’, in: Bertrand G. Ramcharan (ed.), The Right to Life in Interna-
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Berlin Verlag, Berlin, 2000, pp. 295-318, at 306-310; Dinstein, in: Henkin (ed.), 
at 115. 

 H.R. Committee, CCPR General Comment No. 6, at 128-129 (para. 3); 
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(ed.), at 17. 

 UN Economic and Social Council, Resolution 1989/65 (May 24, 1989), 
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arbitrary and summary Executions, 1989 UN ESCOR, Supp. No. 1 (UN Doc.E 
/1989/89), pp. 52-53, at 52 (para. 1). 

 Joseph/ Schultz/ Castan, International Covenant, paras. 8.39-8.40 (p. 
181). 

 See e.g. Eur. Ct. H.R., Ireland v. UK, Series A, No. 25, p. 64 (para. 160); 
Eur. Ct. H.R., Artico, Series A, No. 37, p. 14 (para. 30); Juliane Kokott, Beweis-
lastverteilung und Prognoseentscheidungen bei der Inanspruchnahme von 
Grund- und Menschenrechten, Berlin 1993, pp. 383-385; Beate Rudolf, ‘Beweis-
lastprobleme in Verfahren wegen Verletzung von Art. 3 EMRK’, in: 23 EuGRZ 
(1996), pp. 497-503, at 499. 

 Compare supra, Part One, Chapter A) I.; see also Wiesbrock, Verletzung-
en durch Private, p. 233. 
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burden of proof, i.e. the burden of persuasion  or “burden to con-
vince”,  in human rights cases rests with the applicant. In human 
rights cases, as in criminal law cases, the decision is whether or not a 
binding rule has been violated. If the facts that constitute an alleged vio-
lation cannot be proved, the application will generally be dismissed.  
This fact entails difficulties in showing the responsibility of a State, due 
to the imbalance of power between the State and the individual, espe-
cially if evidence beyond a reasonable doubt is necessary.  
Due to the beneficiary function, difficulties in proving the responsibil-
ity of a State for a human rights violation decrease if the responsibility 
is based on the fact that the State did not fulfil its duty to protect. It is 
of minor importance whether or not the State has actively and directly 
caused the violation of the rights in question.  If it is not possible to 
establish such active violation, it might still be possible to prove that the 
State did not fulfil its duty to protect.  This aspect played a decisive 
role in the case of Hugo Dermit: 

While the Committee cannot arrive at a definite conclusion as to 
whether Hugo Dermit committed suicide or was killed by others 
while in custody; yet, the inescapable conclusion is that in all the 
circumstances the Uruguayan authorities either by act or by omis-

                                                           
 Kokott, Beweislastverteilung, p. 390. 

 Wiesbrock, Verletzungen durch Private, p. 243. 

 See e.g. Inter-Am. Ct. H.R., Angel Manfredo Velásquez-Rodríguez, Series 
C, No. 4, para. 123; Inter-Am. Ct. H.R., Godínez-Cruz v. Honduras, Judgment 
of January 20, 1989, Series C, No. 5, para. 129; Inter-Am. Ct. H.R., Fairén-
Garbi and Solís-Corrales v. Honduras, Judgment of March 15, 1989, Series C, 
No. 6; para. 126; Hans Christian Krüger, Probleme der Beweiserhebung durch 
die Europäische Kommission für Menschenrechte, Saarbrücken 1996, p. 7; Wies-
brock, Verletzungen durch Private, pp. 233-234. 

 Kokott, Beweislastverteilung, p. 383. 

 Compare Wiesbrock, Verletzungen durch Private, p. 231. 

 Gordon A. Christenson, ‘Attributing Acts of Omission to the State’, in: 
12 Mich. J. Int’l L. (1991), pp. 312-370, at 348; Joachim Wolf, ‘Zurechnungsfra-
gen bei Handlungen von Privatpersonen’, in: 45 ZaöRV (1985), pp. 232-264, at 
236; Wiesbrock, Verletzungen durch Private, p. 231. 
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sion were responsible for not taking adequate measures to protect 
his life, as required by article 6(1) of the Covenant.  

b) The Duty to Investigate as Part of the Right to Life 

The situation described above still entails problems for applicants. For 
an individual applicant it may be difficult – if not impossible – to prove 
violations that may have taken place in custody or comparable situa-
tions. These difficulties can be circumvented due to the duty to cooper-
ate in human rights cases:  The Human Rights Chamber for Bosnia 
and Herzegovina admitted circumstantial and presumptive evidence in 
regard to the disappearance of a person from official custody and cre-
ated a presumption of responsibility on the part of the Government in 
question for that person’s fate.  This was based on jurisprudence con-
cerning the European Convention on Human Rights  and the Ameri-
can Convention on Human Rights.  
“The [Human Rights] committee has, in its past jurisprudence, made 
clear that circumstances may cause it to assume facts in the author’s fa-
vour if the State party fails to reply or address them.”  It presumes al-
legations as true, if the State in question does not fulfil its duty to coop-
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erate and provide information on the case.  The Committee has em-
phasized that, 

denials of a general character do not suffice. Specific responses and 
pertinent evidence (including copies of the relevant decisions of the 
courts and findings of any investigations which have taken place 
into the validity of the complaints made) in reply to the contentions 
of the author of a communication are required.  

This approach has earlier been explained theoretically as an implicit ap-
proval by the State of the allegations.  Such a strict interpretation 
would amount to a subjective burden of proof on the part of the re-
sponding State and thus is in contradiction to the objective character of 
human rights cases.  However, insufficient cooperation by the re-
sponding State is taken into account. 
The substantive provisions of the Covenant are understood to include a 
duty “to ensure an effective protection through some machinery of 
control. Complaints about ill-treatment must be investigated effectively 
by competent authorities.”  The Committee established violations of 
the Covenant on the basis that the State party failed to effectively inves-
tigate the responsibility for deaths. For example, in the case of José 
Herrera and Emma Rubio de Herrera it ruled: “State parties should … 
establish effective facilities and procedures to investigate thoroughly, by 
an appropriate impartial body, cases of missing and disappeared persons 
in circumstances which may involve a violation of the right to life.”  
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A State thus also violates its duty to protect under Article 6 of the 
Covenant if it fails to investigate quickly and effectively, and punish the 
persons responsible for involuntary disappearances and State killings.   

3. Limits of the Scope of Protection: The Socio-Economic Aspect 

The scope of protection of the right to life has limits concerning the ex-
tent of the concept of “life”. Article 6 does not protect the freedom to 
live as one wishes.  The right to life is first and foremost a civil right, 
as opposed to the rights protected in the International Covenant on 
Economic, Social and Cultural Rights. Whether it has a socio-economic 
aspect  or does not give guarantees against death from famine, cold or 
lack of medical attention  can remain open for the purpose of this 
treatise. 

II. Exceptions: Non-Arbitrary Deprivations of Life 

Neither the International Covenant nor other human rights instru-
ments guarantee the right to life in an absolute manner. Article 6 para. 1 
in its first sentence confirms the existence of every human being’s right 
to life. But the prohibition of deprivations of life is limited to “arbitrary 
deprivations”. Those are not lawful under the Covenant.  Implicitly, 
by using this formulation, the Covenant accepts that “non-arbitrary 
deprivations” of life are possible. This is confirmed in paras. 2-6 of Ar-
ticle 6, which refer to the death-penalty. It is legal, subject to the condi-
                                                           

 Compare H.R. Committee, CCPR General Comment No. 6, at 129 (para. 
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tions imposed in Article 6, in States which have not ratified the Second 
Optional Protocol. 
State practice tends to reveal considerable agreement over certain cases 
in which legitimate deprivation of life may be possible. These cases, be-
side the death penalty where not abolished, include law enforcement 
actions such as arresting suspected offenders or preventing the escape of 
lawfully arrested persons; quelling riots or disbanding unlawful assem-
blies; defending security zones; and military actions in times of armed 
conflict.  Whether these cases are examples of non-arbitrary depriva-
tion will be examined infra: 

1. The Death Penalty 

The judicial imposition of a death sentence is an exception to the gen-
eral norm protecting the right to life that is recognised by international 
law.  The imposition of the death penalty is prohibited in States party 
to the Second Optional Protocol, which states in its Article 1: 

(1) No one within the jurisdiction of a State Party to the present 
Protocol shall be executed. (2) Each State Party shall take all neces-
sary measures to abolish the death penalty within its jurisdiction. 

This abolition of the death penalty is only binding upon the Parties to 
the Protocol itself and not upon all States party to the Covenant. It fur-
thermore permits reservations concerning the death penalty in times of 
war.  Thus while Article 6 of the Covenant itself does not outlaw 
capital punishment, it only authorises it in restrictive terms. 

                                                           
 Nsereko, in: Ramcharan (ed.), at 258. 

 Joseph/ Schultz/ Castan, International Covenant, para. 8.19 (p. 166); 
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a) General Limitations 

A death sentence may be imposed only for the most serious crimes. It 
must be in accordance with the law in force at the time of the commis-
sion of the crime and may not be contrary to the provisions of the pre-
sent Covenant and to the Convention on the Prevention and Punish-
ment of the Crime of Genocide. 
The limitation of capital punishment to the most serious crimes empha-
sizes the fact that the death penalty is “a quite exceptional measure”.  
The Human Rights Committee confirmed that the following crimes are 
not “most serious” under Article 6: abduction not resulting in death, 
abetting suicide, adultery, apostasy, corruption, crimes of an economic 
nature, drug-related offences, embezzlement by officials, multiple eva-
sion of military service, piracy, property offences, robbery, committing 
a third homosexual act, theft by force, traffic in toxic or dangerous 
wastes, and treason.  The Committee implied that non violent in-
fringements are not serious enough to attract capital punishment.  
The general concept seems to be that crimes which do not result in the 
loss of life do not attract the death penalty.  Thus, only intentional 
killings or attempted killings and perhaps the intentional infliction of 
grievous bodily harm can justify the imposition of the death penalty.  
However, retribution cannot be legally accepted as a ground for the im-
position of capital punishment.  

Article 6 para. 2 reiterates the principle nullum crimen, nulla poena sine 
lege that is also contained in Article 15 of the Covenant and prohibits 
retroactive legislation as a basis for capital punishment. 
The death penalty must not be imposed in a discriminatory manner, e.g. 
on the basis of race, religion of other grounds contrary to Article 2 pa-
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ra. 1 of the Covenant. The same holds true for other procedural rights 
protected by the Covenant. Additionally, the Covenant stresses the lim-
its set by the Genocide Convention: massive use of the death penalty 
could result in a disguised genocide and therefore be unlawful as 
such.  

b) Due Process Requirements 

According to Article 6 para. 2, capital punishment can only be carried 
out pursuant to a final judgement rendered by a competent court. 
However, this is not the only procedural requirement that has to be 
taken into account. Article 6 para. 2 prohibits violations of other provi-
sions of the Covenant in connection with the death penalty. Thus, vio-
lations of the fair trial guarantees of Article 14 of the Covenant consti-
tute at the same time violations of Article 6 para. 2.  
Under Article 14 of the Covenant, a sentence of death may only be im-
posed by a competent, independent and impartial tribunal provided for 
by law. The decision must be reached after a fair and public hearing that 
pays regard to the prohibition of discrimination, the presumption of 
innocence and the minimum rights of the accused guaranteed by Arti-
cle 14 para. 3 of the Covenant. These minimum guarantees of Arti-
cle 14, para. 3 include the right of the accused to be informed promptly 
and in detail of the nature and cause of the charges against him (lit. a); 
the right to defend himself in person or through legal assistance (lit. d), 
to have adequate time and facilities for the preparation of the defence 
(lit. b) and to examine the witnesses against him (lit. e); and the right 
not to be tried in absentia (lit. d). 

In the case of a targeted killing, these rights are violated per definitio-
nem. While the targeted person my be informed of the fact that a deci-

                                                           
 R. Sapienza, ‘International Legal Standards on Capital Punishment’, in: 

Bertrand G. Ramcharan (ed.), The Right to Life in International Law, Dord-
recht 1985, pp. 284-296, at 286. 

 H.R. Committee, Daniel Monguya Mbenge v. Zaire, Communication 
No. 16/1977, UN Doc. CCPR/C/18/D/16/1977 (March 25, 1983), para. 17; 
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sion on his targeting is imminent in some situations,  the absence of 
the other criteria is part of the concept of targeted killings: The targeted 
person has no possibility to defend himself as the decision on whether 
he shall be targeted is taken elsewhere, in his absence and clandestine. 

This is why Tomuschat, arguing on the basis that no death penalty may 
be based on mere suspicions and that the accused has the right to de-
fend himself, concludes that targeted killings are a clear violation of the 
Covenant.  This is undoubtedly true in the case of targeted killings of 
a penal character. Those targeted killings will violate the due process 
requirements and thus cannot be accepted as killings under the capital 
punishment exception of the Covenant. However, this outcome does 
not necessarily mean that all targeted killings are illegal under the pro-
visions of the Covenant. The legality of those killings without a penal 
character still has to be examined: 

2. Deprivation of Life in Self-Defence or in Defence of Another Person 

An explicit rule on non-penal deprivations of life is not included in Ar-
ticle 6 of the Covenant.  Specific exceptions were discussed in the 
course of the Article’s drafting: The killing of a person by officials in 
self-defence or in defence of another person, killings in the course of 
the attempt to effect lawful arrest or to prevent escape of a person law-
fully in custody, and death resulting from actions lawfully taken to 
suppress an insurrection, rebellion or riot. However, any enumeration 
was opposed: “a clause providing that no one should be deprived of his 
life ‘arbitrarily’ would indicate that the right was not absolute and ob-
viate the necessity of setting out the possible exceptions in detail.”  
Such a detailed list, it was feared, could have appeared as giving more 
weight to the limitations than to the right to life itself. On the other 
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hand, the drafters were also worried that cases could arise that were not 
included in such a list but might nevertheless be fully justified.  In 
consequence, the Covenant does not give specific guidance as to which 
cases of non-penal deprivation of life might be non-arbitrary. 
Other instruments list specific non-penal cases that may allow for the 
lethal use of force. The European Convention on Human Rights in-
cludes explicit exceptions such as force that is absolutely necessary to 
defend any person from unlawful violence, force to effect a lawful ar-
rest or to prevent the escape of a person lawfully detained, or in actions 
lawfully taken for the purpose of quelling a riot or insurrection.  
These categories of exception are closed and no derogation is permissi-
ble outside of the permitted categories. The UN Basic Principles on the 
Use of Force and Firearms by Law Enforcement Officials  in Princi-
ple 9 state: 

Law enforcement officials shall not use firearms against persons ex-
cept in self-defence or defence of others against the imminent threat 
of death or serious injury, to prevent the perpetration of a particu-
larly serious crime involving grave threat to life, to arrest a person 
presenting such a danger and resisting their authority, or to prevent 
his or her escape, and only when less extreme means are insufficient 
to achieve these objectives. In any event, intentional lethal use of 
firearms may only be made when strictly unavoidable in order to 
protect life. 

These possible limits aim at the protection of the rest of the members of 
the community.  Hence, the use of force that is absolutely necessary 
in the defence of a person from unlawful violence is widely considered 
as not “arbitrary” in the meaning of Article 6 of the Covenant.  This 
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can only hold true if such action has a legitimate aim and abides by the 
standards of proportionality.  The aim of a killing in self-defence or in 
defence of another person is saving the life of a person. This repre-
sented a legitimate aim  and even a duty of States.  It does not have 
any punitive aspect and its goal is at the prevention of harm. 

On its face, prevention is a neutral term. Lawyers use it when they 
deal with possible harm. Harm should be prevented. At the same 
time, lawyers know that harm may not be prevented at any price. 
Therefore, prevention is about methods and about the balancing of 
competing values.  

As the right to life of the person targeted will most likely be taken, the 
very core of the right is touched. Indeed, the right to life is not pro-
tected absolutely, but the Human Rights Committee has stressed in 
connection to the death penalty that exceptions from the right to life 
have to be interpreted restrictively.  The same applies to preventive 
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action, which must adhere to the principle of proportionality.  Dis-
proportionate action is arbitrary in the meaning of Article 6 of the 
Covenant.  Thus, such measures must be capable of furthering their 
legitimate goal. They must be the least intrusive means,  and they 
must be reasonably related to their goal.  

a) Capability of Furthering the Goal 

The requirement that is partly referred to as “suitability” suggests that 
an action interfering with a right must be at least “theoretically capable 
of contributing to achieving its aim”.  To kill the person who threat-
ens the life of another person is conducive to saving the latter person’s 
life. 

b) Necessity of the Means 

However, the requirement of necessity demands that the authorities 
must choose the least restrictive means from among those equally effec-
tive.  It is thus necessary to review the possibility of milder means 
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which could be equally effective in attaining the aim. This “hard core of 
the principle of proportionality”  is also applied by the Human 
Rights Committee: “Before resorting to the use of deadly force, all 
measures to arrest a person suspected of being in the process of com-
mitting acts of terror must be exhausted.”  The persons targeted pose 
a threat by their behaviour. This implies that they can change this be-
haviour and terminate the threat.  Thus, possible milder means may 
include warning the persons targeted and giving them an “opportunity 
to surrender … or to offer any explanation of their presence or inten-
tions.”  Furthermore, the use of non-lethal force has to be consid-
ered.  However, these means must be equally effective: 

(1) Self-Defence 

Self-defence in reaction to an unlawful assault gives the person defend-
ing his life and limb the right to use the force necessary to repulse the 
assault.  Giving a warning to the attacker will prove ineffective once 
the attack is underway. Obviously, if non-lethal force is effective in 
terminating the assault, it is not necessary to kill the offender. Possible 
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ning situations. 
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means can be chemical irritant agents,  audible and optical distraction 
devices,  kinetic impact munitions,  electrical incapacitation de-
vices  or microwave incapacitation devices.  These means are more 
likely to be at the disposal of law enforcement personnel than to be 
available to private persons. Thus, Article 6 may be violated by a defini-
tion of the right to self-defence which is too broad, e.g. concerning po-
lice officers that are granted a general statutory presumption of justifi-
cation for combating certain offences.  However, the person defend-
ing himself does not have to choose means that do not terminate the at-
tack for sure. This is at least questionable concerning chemical irritant 
agents, which have relatively rapid effects, but do not take effect instan-
taneously. They are not appropriate to stop someone from firing a wea-
pon, detonating a bomb or taking other deadly actions in the time be-
tween exposure and onset of effects.  Thus, once the attack has actu-
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ally started,  the preventive killing of the offender may be necessary if 
non-lethal force or even the use of force that is presumably lethal will 
not be of the same efficiency. 
Applying the categories of intention developed above further clarifies 
the possibilities the options available to person defending himself. This 
person’s aim is to terminate the assault. The death of the attacker may 
be inevitable in reaching this aim, but it should never be the goal of the 
action in itself. The latter could be the case due to comprehensible mo-
tives such as revenge. The aim of the action is the termination of the at-
tack. Thus, the person defending himself may not kill the attacker with 
direct intention of the first degree, but only accept the attacker’s death 
as an inevitable side-effect and thus act with direct intention of second 
degree.  Strictly speaking, if the use of force which is presumably le-
thal is equally effective, strictly speaking this kind of force would have 
to be preferred, as it includes the possibility of preventing the assault 
and sparing the offender’s life. However, the standards of behaviour 
demanded of the victim defending himself against an assault cannot be 
too high. Self-defence gives this person a right to choose a means that is 
definitely efficient and it is not possible to expect too detailed a consid-
eration of the necessity for that means in such a stressful situation.  
Admittedly, in the case of self-defence these are considerations of a 
merely theoretical character; the result of any means may be the death 
of the attacker. The intention of the person defending himself cannot be 
distinguished from the perspective of an objective observer. The benefit 
of the doubt will thus lead to the assumption that the person did not 
kill the offender with direct intention of the first degree, but aimed to 
prevent the assault. 
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(2) Defence of Another Person 

The possibility of finding a milder means of defending another person’s 
life which are equally effective may vary in different situations. The fol-
lowing situations may serve as examples, albeit they are strongly sim-
plified: 
In the first situation, an offender directly threatens to kill his victim. He 
cannot proceed if he is interrupted by use of lethal force against him. In 
the second example, an offender who is on the way to his victim is kil-
led at this early point and thus cannot kill the victim either. And in the 
third case a person is just about to instigate an offender to kill a victim. 
The agitator cannot proceed if he is killed at that point. In all three ca-
ses, the means is effective in achieving the goal of saving the victim’s 
life. It is, however, questionable whether the use of lethal force is the 
least intrusive means in such cases. 
The first case equals a situation of self-defence except for the fact that 
the person threatened is not identical with the person taking action 
against the offender. A warning or arrest of the offender would most 
likely not have the same effect as the use of force: Giving a warning to 
the offender leaves him with the possibility of surrendering but also 
with the possibility of killing his victim. An attempt to arrest the of-
fender might have the same result. If non-lethal force is effective in pre-
venting the assault, it is not necessary to use force that is presumably le-
thal or even to kill the offender. But the important characteristic of this 
case is that the realisation of the threat only depends on one further 
step by the offender. In a situation of such a high degree of danger the 
decision on whether force is used is exclusively based on the prognosis 
regarding the offender’s will to take that ultimate step and kill his vic-
tim. On this basis, preventively killing the offender is likely to be the 
only reliable means of saving the victim’s life. This includes, as shown 
above, direct intention of second degree concerning the death of the of-
fender, as the aim of the interference exclusively is to prevent the as-
sault. If the use of force that is presumably lethal would be equally ef-
fective, then this kind of force has to be preferred, as it includes the 
possibility of preventing the assault and of sparing the offender’s life. 
In this situation, it may be doubted whether the person acting in de-
fence of another person deserves the same benefit as a person defending 
himself, i.e. the possibility of choosing a means that is definitely effi-
cient without too detailed considerations concerning its necessity. At 
least in the case where law enforcement personnel are acting it seems to 
be appropriate to demand more specific considerations than those that 
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can be expected of private persons in an exceptionally stressful situa-
tion.  To accept that deadly force is the only effective means in such a 
situation could amount to a presumption of justification similar to the 
one criticized by the Human Rights Committee.  Furthermore, it is 
more likely that law enforcement personnel can resort to “less lethal 
weapons” such as chemical irritant agents, distraction devices, kinetic 
impact munitions or electrical incapacitation devices.  On the other 
hand, once force is used, too strict requirements concerning the inten-
tion appear academic if the action in question is a shot in the head: If 
this action is the only effective means, the intention it is performed with 
is not visible. Independently of whether the sharp shooter hopes that 
the offender will survive or knows that he will die, the result of his shot 
will be the same. 
In the second example proposed above, more possibilities are apparent: 
The targeted person must still find his victim and then “pull the trig-
ger”. This situation has been described by an Israeli general in the con-
text of the 2000 killing of a Palestinian Fatah leader and deputy of Yasir 
Arafat as follows: “He’s not shooting at us yet, but he’s on his way.”  
This means that at least two steps have to be taken by the offender be-
fore the threat might be realised. Thus, the offender might be arrested 
before he reaches his victim. In this situation, an arrest is more promis-
ing than in the first case, because it takes place at a time when the threat 
for the victim is less immediate. Additionally, the victim might be se-
cured before the degree of danger becomes as high as in the first case. 
Whether such measures are practically possible remains to be estab-
lished. However, they show that the instant use of lethal force against 
the offender is not necessary in all cases, at least not before the offender 
has taken the penultimate step to the realisation of his goal. This as-
sessment is supported by the Human Rights Committee, which refers 
to persons “suspected of being in the process of committing” assaults 
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who may be targeted under certain conditions.  The wording “in the 
process” implies that an attack by the targeted persons must be so im-
minent that it cannot be halted by arresting the perpetrator. This degree 
of imminence is a precondition for preventive killings.  It is not yet 
reached in the second case, as the offender has not yet reached his vic-
tim. The preventive killing of the offender (implying direct intention of 
second degree) is thus not proportionate at this early point. The same 
holds true for the use of force that is presumably lethal: Since the reali-
sation of the threat is still at some distance, the possibility exists to 
overpower the offender and spare his life. Thus, any action directed 
against the offender at this early point must not include intention to-
wards his death. Whereas the possibility exists that the offender is fa-
tally injured, this has to be the absolute exception and may only be the 
result of negligence. Fatal injuries may not even be caused with dolus 
eventualis. 
In the third case used as an example above, the threat is even less immi-
nent: The agitator must first convince the offender, the offender must 
then decide to commit the deed, find his victim and finally kill him. 
This means that at least four additional steps have to be taken before 
the danger is put into effect. This may provide for the possibilities men-
tioned above: the offender may be arrested or the victim may be se-
cured. However, it is the agitator who is in the focus of these considera-
tions. In that respect, this situation differs from the second case: From 
the perspective of the agitator, one of the steps necessary to realise the 
threat depends on the autonomous decision of a third person. The of-
fender must decide to commit the deed. The behaviour of the agitator 
does not automatically cause the death of the victim. Only if the of-
fender decides to commit the deed and is en route to the victim, is the 
scenario comparable to the second case shown above. Then it may be 
necessary to use force against the offender, if he cannot be overpowered 
by other means early enough. The situation of the agitator is a different 
one. The prognosis forming the basis for the use of force against him 
depends on the decision of the offender. In the case that the offender 
decides not to commit the deed, the use of force against the agitator 
would not have been required at all. Even in the case that the offender 
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decides to commit the deed, he may still be stopped before committing 
it. Thus, in this example it is a milder means to wait and observe wheth-
er or not the offender decides to commit the deed and to then direct 
any measures to prevent the deed against him. Persons in the back-
ground are responsible as agitators and thus they are indeed criminally 
responsible. They are, however, too far away from the deed itself to be 
the addressee of preventive force. Penal aspects that may, on the surface, 
justify such targeting morally may not influence preventive action.  If 
these persons are targeted, the use of force is neither justified as penal, 
as the procedural requirements are not fulfilled,  nor as preventive, as 
it is not the least intrusive means to stop the assault. A means less intru-
sive is to direct preventive measures against the offender once he has 
decided to commit the deed and pursues that aim. Hence, the use of 
force against the agitator is not necessary and thus not proportionate. 
He has to be overpowered in order to hold him accountable in criminal 
procedure, but his life has to be spared in doing so. 
The cases above demonstrate that the number of steps necessary before 
the threat is realised reflects on the possibility of using significantly less 
intrusive means to obstruct the threat. These steps can serve as an in-
strument to assess the degree of danger, i.e. the immediacy of the situa-
tion. The more steps the alleged offender has to take to reach his victim 
and commit his deed, the more possibilities are open to the authorities 
to stop him. These possibilities encompass most likely an arrest of the 
offender before he reaches his victim or the use of non-lethal force 
against him. Thus, as long as the offender has not had the possibility of 
assaulting his victim at any time, milder means are most likely at the 
disposition of the authorities. These considerations do not mean that 
authorities have to wait until the danger is as imminent as described 
above before they act at all. They are obliged to act as early as possible 
by the means least intrusive.  Only if these milder means are not 
available may lethal force be used, but not before the required degree of 
imminence is reached. 
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(3) New Concepts of Immediacy? 

On the other hand, it has been argued that in some cases “the unlawful 
violence might not be imminent, but the need to use lethal force in or-
der to prevent that violence might be immediate, since if such force is 
not used now, it may not be possible to prevent violence later.”  This 
assessment refers to what has been termed the “last window of oppor-
tunity”  Such a concept goes beyond the traditional concept of im-
mediacy; it covers situations in which a person who is difficult to over-
power can be targeted even though in that situation he does not pose a 
direct threat to anyone. If such a situation is still regarded as propor-
tionate, the concept of immediacy has to be stretched:  Traditionally, 
the decisive question is the imminence of the threat to the victim. The 
new link would have to be the possibility of the State authorities of 
overpowering the offender. This means that not the concrete danger for 
the potential victims is decisive, but a rather abstract danger that an of-
fender could do harm in future if he is not targeted now. This kind of 
prevention differs as it has aspects of mere risk prevention. If regarded 
thoroughly, this shift of immediacy from the concrete threat posed by 
an offender to the possibility of overpowering him is not only a gradual 
extension of the concept of immediacy; it is rather “a move into a com-
pletely different kind of legal system.”  

(4) Dismissal of the Concept of Immediacy? 

Another possibility to cover situations that fall outside the traditional 
concept of immediacy would be to abandon that concept altogether. 
Such an assessment is based on the argument that the “new threat” by 
international terrorism is of such a diffuse quality and the possible 
harm of such great a quantity that immediacy in the classical sense can-
not be applicable any more. An example for this assessment could be 
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the strike by U.S. agents in Yemen:  On November 3, 2002 a missile 
fired by a U.S. Predator drone killed six suspected al-Qaeda terrorists 
in a vehicle, including Senior al-Qaeda leader Qaed Salim Sinan al-Ha-
rethi and five lower-level operatives.  This first strike outside the con-
flict in Afghanistan which was not based on any immediate threat these 
persons posed  was 

authorized under the same set of classified presidential findings, le-
gal opinions and policy directives … that have set the rules for the 
administration’s campaign to prevent terror. These orders gave the 
C.I.A. wide powers to pursue Qaeda terrorists anywhere in the 
world.  

It was thus based on a certain quality or characteristic of the targeted 
persons (as “terrorists”) and not on a specific deed these persons were 
about to commit. 
Up to now, the term “terrorist” did not denote an inherent quality of a 
person. It expressed rather the relationship of a person to a certain ter-
rorist act. Thus, “terrorists” must be punished for past acts they have 
committed or are related to in other ways. This falls into the ambit of 
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criminal prosecution and may not be inflicted by an executive decision 
to kill the person.  
But there may be reasons to change this assessment: Besides the desire 
(and duty) to protect the life of innocent people it is the quasi military 
means that are used by terrorist groups and the fear that they will use 
weapons of mass destruction in the future that may call for a new ap-
praisal of the situation. If this “new threat” calls for a “global war on 
terror”, it may imply that the targeted killing of alleged terrorists is 
comparable to the killing of enemy combatants in an armed conflict. 
Such killings, subject to the principles of international humanitarian 
law, are per se legal independently of any immediate threat the combat-
ants pose.  Whether such a new assessment of the situation is justified 
will be examined in-depth infra.  

(5) The Classical Concept of Immediacy 

There are, however, good reasons to retain the classical concept of im-
mediacy in human rights law:  As shown above, the right to life is 
among the supreme values in international law and may only be com-
promised in the most compelling circumstances. These circumstances 
must either satisfy high procedural standards or pay regard to the fact 
that the use of force is the last resort in situations in which other means 
are not available. Reducing or even abandoning this standard would 
widen extensively the exception to the right to life. 
Furthermore, to the degree the threshold of immediacy is lowered, the 
probability of error or even abuse will rise. The threshold of immediacy 
implies that the potential offender is rather close to the deed regarding 
time and place when the authorities intervene. This means that it is 
comparably easier to target the right person and that the facts upon 
which that decision is based are at least potentially obvious to the 
community. If the offender poses a visible threat to a victim, it is certain 
that the right person is targeted. Without such an aspect of public con-
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trol, the danger of mistake or abuse increases and could put everybody 
at risk.  
Additionally, the use of lethal force in cases of lowered or even no im-
mediacy runs the risk of being motivated by the wish to deter others in-
stead of preventing a concrete danger.  Such considerations have to be 
exclusively part of the criminal law sphere. They should not play any 
role in the decision on a preventive action, which must be limited to 
addressing the threat which is posed:  They do not aim at the preven-
tion of a threat in the situation at hand, but at the general prevention of 
general dangers in the future.  
The risk exists for aspects of retribution or retaliation to influence deci-
sions on the use of force. Such considerations are part of the traditional 
concept of punishment but should not play a role in preventive actions. 
While preventive actions may, to a certain degree, take into account the 
targeted person’s earlier behaviour, the decisive factor is not what he 
did, but what he is just about to do. Past deeds may give clues as to the 
likelihood of a further deed. But they may not be the sole basis for the 
preventive use of lethal force. The less immediate a future deed is the 
more influence is likely to be gained by aspects of retaliation or re-
venge. 
Until now, the international legal order has accepted the risks con-
nected with the classical understanding of immediacy. Human rights 
law prohibited the preventive killing of an alleged offender before he 
“raised his gun”, even though that may mean that the State could miss 
the last opportunity. This concept is not sacrosanct, but the conse-
quences of a possible change have to be taken into account. If the 
threshold is lowered or even abandoned, not only are the targeted per-
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sons put in jeopardy, but everybody is at risk. The classical requirement 
of immediacy also serves the confidence of the legal community that 
preventive force is always used appropriately and without ulterior mo-
tives.  
If it is not the future deed which is the determining principle of a pre-
ventive action, but exclusively the past behaviour, the border between 
preventive and penal action is blurred, even though it has to be admit-
ted that the past behaviour is one of the foundations for predicting the 
future behaviour. But persons stigmatised exclusively according to their 
past behaviour or according to a certain group membership are thus 
treated like combatants in an armed conflict or even as outlaws who can 
be subject to forcible action at any time. Such force can easily be the re-
sult of unrestrained exercise of will based on personal opinion or im-
pulse or subject to personal whims or prejudices. It lacks reliable rea-
soning and an adequate determining rule or principle. The use of force 
in absence of immediacy is thus arbitrary. 

(6) Consequences 

If these considerations are taken into account, the consequences are as 
follows: the decisive factor in assessing whether a threat is immediate is 
the contiguousness of the deed, not the possibility of the authorities to 
act. While interference by milder means is demanded as early as possi-
ble, lethal force may not be used unless the offender is in a position to 
assault his victim at any time. While he is still en route, milder means 
are probably at the disposition of the authorities. As soon as more than 
one person is involved (i.e. an agitator and an offender), the forcible ac-
tion has to be directed against the person that is responsible for the last 
steps leading to the assault. The use of lethal force against agitators is 
not necessary as milder means do exist, and thus not proportionate. 

c) Proportionality in the Narrow Sense 

Cases that necessitate the use of force to reach a legitimate goal may still 
be disproportionate if no proper balance is struck between the injury 
caused to the individual by the interfering action and the desired aim. 
Those measures for which the disadvantage to the individual outweighs 
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the purported aim are unduly burdensome and thus disproportion-
ate.  
In the case of self-defence, the aim – for instance to save a life – has to 
be balanced with the cost of a life taken. It is generally accepted that 
this is in proper balance in the event that the person illegally attacked 
can save himself at the cost of the offender’s life.  Only in exceptional 
cases, e.g. if the assault was intentionally provoked by the person de-
fending himself, can this balance be lacking.  The same holds true for 
the first case considered above, concerning the defence of another per-
son. As the use of lethal force in the second and third example de-
scribed above is not the mildest means or least-injurious alternative and 
thus not necessary, the question of proportionality in the narrow sense 
does not arise in those cases. 

3. Deprivation of Life in Order to Effect an Arrest or Prevent the 
Escape of a Person Detained 

The use of force that is absolutely necessary to effect a lawful arrest or 
to prevent the escape of a person lawfully detained is also not consid-
ered “arbitrary” in the meaning of Article 6 of the Covenant.  This in-
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terpretation finds support in the travaux préparatoires.  Again, this 
exception to the protection of the right to life has to pursue a legitimate 
aim and adhere to the standards of proportionality in order to be legal. 
The arrest of an alleged offender or the prevention of the escape of a 
person legally detained are legitimate aims. To be proportionate, the use 
of force must be capable of furthering these aims; it must be the least 
intrusive means, and it must be reasonably related to the aim.  

a) Capability to Further the Aim 

The use of force must be at least “theoretically capable of contributing 
to achieving its aim”,  i.e. to effect an arrest or prevent an escape. As 
far as the prevention of an escape is concerned, the capability of the use 
of force to reach this aim is rather clear: If a detainee tries to escape, he 
cannot proceed if he is injured or even killed. 
The same question is more problematic concerning the use of force in 
order to arrest a person: If the person is injured and thus cannot flee, 
the use of force is capable of attaining the arrest. However, in the event 
that the targeted person is killed, he cannot be “arrested”. Strictly spea-
king, force causing the death of a person can never be capable of fur-
thering that person’s arrest. Thus, the death of the person may neither 
be intended directly nor be an inevitable or practically certain side-
effect that is accepted of the action taken.  This does not mean that 
the use of lethal force is absolutely prohibited whenever a person is be-
ing arrested: The law-enforcement agents are of course allowed to use 
lethal force in self-defence and in defence of other persons that are 
threatened by the alleged offender, subject to the immediacy of this 
threat. Such a use of lethal force is, however, not justified as force nec-
essary to effect an arrest. It is justified to defend the life of another per-
son. 
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In consequence, the use of force that will inevitably or practically cer-
tainly lead to the death of the alleged offender is not capable of further-
ing that person’s arrest. “The shooting to kill of suspected offenders … 
where the life or limb of the arresting officer or that of third parties is 
not in peril is arbitrary.”  Law enforcement personnel may thus only 
shoot to injure a person in order to effect an arrest. As a result of the 
employment of such force some individuals may be fatally injured nev-
ertheless.  Such deaths are not automatically arbitrary as long as they 
are unwanted side effects. 
Thus, the use of force that will not fatally injure an alleged offender is 
capable of furthering his arrest, whereas the use of any force up to the 
level that will inevitably be lethal is capable of preventing the escape of 
a detainee. 

b) Necessity of the Means 

The use of these different categories of force must furthermore be nec-
essary, i.e. the least intrusive means among equally effective means to 
achieve these aims.  

(1) Effecting an Arrest 

Concerning an arrest, possible milder means may include warning the 
offender and giving him the opportunity to surrender as well as over-
powering him without using force of arms. These means have to be 
equally effective. This may be doubtful concerning a warning. How-
ever, such a warning is generally required before force is used.  Over-
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powering the offender without using weapons is equally effective as 
long as the person subject to the arrest is not armed, and even if that 
person is armed but can be overpowered in a manner so surprising that 
he cannot use his weapon. Furthermore, the use of distracting devices 
or electrical incapacitation devices may give the law enforcement per-
sonnel several seconds in which the targeted person is not able to react 
and can thus be overpowered.  Only if this is not possible, should 
there be resort to firearms to effect his arrest, and then in a way that 
will not fatally injure him. However, it has to be kept in mind that the 
law enforcement personnel may use more extensive force to defend 
themselves. 

(2) Preventing an Escape 

Concerning the prevention of an escape, possible milder means may 
also include warning the offender and giving him the opportunity to 
surrender, overpowering him without using weapons as well as the use 
of non-lethal force.  These means have to be equally effective. 
Regarding a warning, the same standards apply as above. Such a warn-
ing is generally required before the use of force. Overpowering the de-
tainee without using weapons is equally effective as long he is not 
armed, and even if he is armed but can be overpowered by surprise be-
fore he can resort to force himself. 
Only if the detainee is armed and ready to use his weapon, the use of 
force possibly lethal is necessary at all. The aim of preventing his escape 
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could probably be achieved by the use of non-lethal force. If a person is 
injured in a way that makes it impossible for him to continue his es-
cape, the aim is reached and the person can easily be overpowered. If 
the person is still capable of resisting in a way that endangers the law 
enforcement personnel, the use of further force may be necessary to 
overcome that resistance. This may include lethal force if that is justi-
fied as self-defence or the defence of another person. Thus, it is argued 
that “[t]he shooting to kill of suspected offenders or those attempting 
to escape from lawful custody … where the life or limb of the arresting 
officer or that of third parties is not in peril is arbitrary.”  
Only in the case where it is not possible to stop the person by non-
lethal force is use of force that is presumably lethal the only means of 
preventing the escape. However, it has to be kept in mind that the aim 
is to prevent the escape and not to kill the detainee. It is sufficient to in-
capacitate him in a way that prevents him from escaping but spares his 
life. It is not necessary to kill the detainee with direct intention even 
though his death might be a side effect of the action. Thus, the intention 
concerning the death of the detainee may not go beyond dolus eventu-
alis. Such cases are probably the absolute minority, but they cannot be 
excluded absolutely. It is rather unlikely, but nevertheless possible that 
the use of presumably lethal force is necessary to prevent the escape of 
a legally detained person. 

c) Proportionality in the Narrow Sense 

Even if the use of force which is presumably lethal is the only promis-
ing means to stop the escape of a person, it may be disproportionate if 
no proper balance is struck between the injury caused to the individual 
and the desired aim.  
At this point, the aim “to prevent an escape” has to be examined in 
depth. A first impulse may be to differentiate between the escape of a 
thief and that of a mass murderer. According to this view, the serious-
ness of the offence with which the targeted person is charged or has 
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been convicted of must be considered. “Shooting an individual charged 
with or convicted of a petty offence may not be justified.”  
This assessment does not only take the escape into account, but seems 
to regard the potential harm that can be done by the person in question 
as the decisive factor.  This harm is assessed according to the past 
deed the offender is convicted or accused of. 
If the potential harm such a person might cause in the future is decisive, 
the threat posed by him has to be imminent to justify the use of lethal 
force. Unless the offender poses a threat to the law enforcement per-
sonnel (which could then act in self-defence) or to a third person, i.e. a 
hostage (which could justify the use of lethal force to save that person), 
the threat the offender poses is not immediate if the standards devel-
oped above are applied:  Neither is a convicted thief who is fleeing 
just about to steal anything, nor is a murderer who tries to escape, auto-
matically just about to kill someone. 
As a consequence, the use of lethal force against escaping persons can-
not be exclusively based or depend on such vague future threats. The 
reason to use such force must be to prevent the escape of a person law-
fully detained. The fact that a person lawfully detained tries to escape 
has to be regarded as a threat per se, irrespective of the offences the per-
son is accused or convicted of. Only when it comes to the severity of 
that threat, can factors such as the past deeds of the person be taken 
into account if an inequitable result is to be avoided: the authorisation 
to avoid any escape at any price could result in a general policy of 
shooting to kill in such cases. 
Yet, a limitation that takes account of the specific threat posed by the 
escaping person is not easily feasible: it may be doubted whether law 
enforcement personnel would have the necessary information and 
would be able to take the severity of a past deed into account in a 
stressful situation like the escape of a detainee. Additionally, if a past 
deed was the decisive fact concerning the use of lethal force in case of 
an escape, offenders accused or convicted of minor offences could trust 
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in the fact that the use of lethal force against them would not be pro-
portionate. They could thus try to escape with a very limited risk. 
Thus, if the acting authorities are aware of the very low danger that a 
detainee would present if he were to escape, should they not resort to 
force which is presumably lethal but only to non-lethal force. Their in-
tention has to be to prevent the escape, while hoping or believing that 
the detainee will survive. 

4. Deprivation of Life for the Purpose of Quelling a Riot 

The use of force necessary to suppress an insurrection or quell a riot is 
considered as not “arbitrary” in the meaning of Article 6 ICCPR.  As 
for all exceptions to the protection of the right to life, the use of force in 
such a situation has to pursue a legitimate aim and adhere to the stan-
dards of proportionality in order to be legal. States have a right and also 
a duty to protect the lives of innocent persons.  The aim of quelling a 
riot or insurrection is to re-establish a status of security and thus avoid 
possible harm to individuals. If the dangers resulting from mass vio-
lence are taken in into account, it becomes clear that the suppression of 
insurrections and the quelling of riots are generally legitimate aims. To 
be proportionate, the use of lethal force has to be capable of furthering 
this aim while being the least intrusive means and it must be reasonably 
related to its aim. 

a) Capability to Further the Aim 

The use of lethal force has to be capable of quelling a riot or insurrec-
tion. Force against a single person taking part in a riot is capable of 
stopping that person. It is, however, not clear whether such force is ca-
pable of stopping the riot as a whole, i.e. not only the targeted person 
but more importantly, the other persons. The force may shock the oth-
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er participants and deter them from further acts. On the other hand, the 
use of lethal force, e.g. by utilising fire arms, brings a new quality of 
violence into the situation. This may also spin the cycle of violence fur-
ther and lead to an escalation of the situation rather than calming it 
down. 
If all persons taking part in a riot are targeted, the use of such force is 
definitely capable of stopping an insurrection, even though such an ex-
tensive use of force will clearly fail to meet the requirements of neces-
sity infra. Thus, the use of lethal force against persons taking part in a 
riot is capable of quelling that riot, but it is not per se clear how many 
persons have to be targeted in order to have an impact on the whole 
group. 

b) Necessity Regarding the Quelling of a Riot or Insurrection 

The use of lethal force must be necessary, i.e. the least restrictive means 
among means equally effective in ending a riot.  In such a situation, 
milder means are palpable: Anti-riot forces which are equipped with 
protective gear such as riot shields and can resort to truncheons, water 
cannons, chemical irritant agents, distraction devices, kinetic impact 
munitions or electrical incapacitation devices can fight a riot very effi-
ciently,  a fact that might lead to a duty to equip forces with such or 
comparable gear.  These milder means might even prove more effec-
tive: The better the law enforcement personnel are protected, the great-
er is their opportunity to act defensively and avoid any escalation. 
If a fire arm is used by a single rioter, obviously a situation of self-
defence exists vis-à-vis that person. This situation justifies the use of le-
thal force subject to the conditions developed above.  Nevertheless, 
this does not mean that the general use of firearms is then justified 
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against the whole group. This does not automatically change when sev-
eral rioters use fire arms: Still each person has to be regarded individu-
ally. It is still the single person that poses a threat to limb or life of the 
law enforcement personnel, and not the group as such. 
This general assessment will only change in the case of a violent internal 
unrest of such severity that the application of international humanitar-
ian law is triggered:  In such situations the question of who may be 
targeted is treated differently.  States of emergency in the meaning of 
Article 4 CCPR do not necessarily entail such a change, as the right to 
life is one of the non-derogable rights excepted in Article 4.  States of 
emergency may have the quality of an armed conflict, but may also stay 
beneath that threshold.  
Thus, according to the author’s view, the use of lethal force exclusively 
to suppress a riot or insurrection is not necessary. Single cases of self-
defence may necessitate such force, but only against those persons who 
pose a specific threat. The general use of force against a whole group of 
rioters is not acceptable under the Covenant unless such force is justi-
fied under international humanitarian law. 
The use of lethal force to quell a riot is permitted by Article 2 para. 2 
European Convention and is thus regarded by many authors as a non-
arbitrary under the Covenant.  Some authors are even of the opinion 
that cases of deprivation of life permitted by the Covenant “go far be-
yond” those permitted by Article 2 para. 2 of the European Conven-
tion.  However, if the possibilities of quelling a riot by non-lethal 
means are taken into account and cases of self-defence are separated 
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carefully, the use of lethal force is not necessary to quell a riot. This cor-
responds the following view: “Certain rights are not protected by the 
European Convention, or are defined more broadly or expressively in 
the International Covenant. Such rights include … the right to life … . 
Although the texts of both conventions immediately admit of limita-
tions on the enjoyment of rights, the International Covenant permits 
narrower State discretion in imposing limits.”  

c) Proportionality in the Narrow Sense? 

Still, according to Robertson, the use of lethal force for the purpose of 
quelling a riot of insurrection might “nevertheless be considered ‘arbi-
trary’ within the meaning of the Covenant on the ground that the ob-
jective of the demonstration was just and that the quelling of a resultant 
riot was ‘unjust’.”  This assessment indicates that Robertson acquires 
the proportionality in the narrow sense of such force. This “marginal 
case”, as Robertson calls it, does not even arise in the author’s opinion, 
as the use of lethal force is not necessary to quell a riot or insurrection 
as long as the situation is governed by human rights and not by interna-
tional humanitarian law. 

5. Absolute Limits and Non-Derogability of Article 6 

As shown above, the exceptions to the right of life exclusively apply to 
persons that give reason for the use of lethal force by their own behav-
iour. The use of such force may solely be directed against a person that 
causes a threat. The death of third persons has to be considered indivi-
dually for each person and is not justified if these persons did not pose 
an immediate threat themselves. As seen in the example of quelling a 
riot, human rights in contrast to international humanitarian law  do 
not tolerate “collateral damage”: The right to life does not leave room 
for the killing of innocent persons even if the overall aim is to save life. 
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This even applies if several persons could be saved at the cost of one in-
nocent person’s life.  Possible exception to this principle can only de-
rive from humanitarian law standards  and cannot be “deduced from 
the terms of the Covenant itself.”  
Additionally, the right to life is part of those rights that may not be 
derogated from. Article 4 of the International Covenant provides for 
the possibility of derogations: 

In time of public emergency which threatens the life of the nation 
and the existence of which is officially proclaimed, the States Parties 
to the present Covenant may take measures derogating from their 
obligations under the present Covenant to the extent strictly re-
quired by the exigencies of the situation, provided that such meas-
ures are not inconsistent with their other obligations under interna-
tional law and do not involve discrimination solely on the ground of 
race, colour, sex, language, religion or social origin.  
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Such derogations are subject to an official proclamation and the re-
quirement of proportionality.  They have to be in conformity with in-
ternational law and must be non-discriminatory.  Article 5 further 
limits the possibility of derogation: It calls for a subjective inquiry into 
the aims and objectives of a State’s derogation from the Covenant, be it 
pursuant to Article 4 or Article 22 para. 2.  
While these derogations are accepted as a “necessary evil”,  the most 
basic rights protected by the covenant are non-derogable:  According 
to Article 4 para. 2 ICCPR, the right to life may never be suspended.  
“Exceptional circumstances including a state of war or threat of war, in-
ternal political instability or any other public emergency may not be 
invoked as a justification of … [arbitrary] executions.”  This, how-
ever, does not mean that any deprivation of life in an armed conflict is 
contrary to the Covenant: 
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Annex, Principles on the effective Prevention and Investigation of extra-legal, 
arbitrary and summary Executions, 1989 UN ESCOR, Supp. No. 1 (UN Doc. 
E/1989/89), pp. 52-53, at 52 (para. 1). 
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6. Deprivation of Life in the Course of an Armed Conflict 

According to Voltaire, “killing a man is murder unless you do it to the 
sound of trumpets.”  But not all killings in the course of an armed 
conflict are legal due to the fact that they take place in that context. 
Concerning the deprivation of life in course of an armed conflict, two 
different approaches do exist: Generally, international humanitarian law 
is applied as the standard to assess the legality or arbitrariness of a dep-
rivation of life. Additionally, the overall legality of the conflict in the 
context of which such a deprivation takes place could also be included 
into the considerations. 
According to the International Court of Justice, international humani-
tarian law constitutes the lex specialis in the context of armed conflicts 
concerning the interpretation of the term “arbitrarily” in Article 6 
ICCPR: 

In principle, the right not arbitrarily to be deprived of one’s life ap-
plies also in hostilities. The test of what is an arbitrary deprivation 
of life, however, then falls to be determined by the applicable lex 
specialis, namely, the law applicable in armed conflict which is de-
signed to regulate the conduct of hostilities. Thus whether a particu-
lar loss of life, through the use of a certain weapon in warfare, is to 
be considered an arbitrary deprivation of life contrary to Article 6 of 
the Covenant, can only be decided by reference to the law applica-
ble in armed conflict and not deduced from the terms of the Cove-
nant itself.  

This statement has recently been referred to and confirmed by the 
Court.  It is not necessary at this point to exhaust the general rela-
tionship of human rights law to international humanitarian law.  
However, there is agreement that acts of war are not prohibited by Ar-
ticle 6 ICCPR, “if they do not violate internationally recognized laws 

                                                           
 Compare Schmitt, 17 Yale J. Int’l L. (1999), at 610. 

 ICJ, Legality of the Threat or Use of Nuclear Weapons, Advisory Opinion 
of July 8, 1996, I.C.J. Reports 1996, pp. 225-593, at 240 (para. 25). 

 ICJ, Legal Consequences of the Construction of a Wall in the Occupied 
Palestine Territory, Advisory Opinion of July 9, 2004, I.C.J. Reports 2004, 
pp. 133-271, at 177-178 (paras. 104-106). 

 On this question compare infra, Part Four. 
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and customs of war.”  Such lawful acts of war have to be distin-
guished from deprivation of life as an act of retribution  and war 
crimes, which are obviously arbitrary.  The international humanitar-
ian law rules governing such acts will be examined en detail infra.  

7. Means of Control 

The standards developed above can only be of sustainable effect if their 
application is controlled by any means at all. This proves difficult in 
situations of dependency, especially regarding detention: The Human 
Rights Committee has therefore lowered the procedural requirements 
in such cases.  Control also proves difficult in situations in which de-
cisions have to be made by law enforcement personnel in a short 
amount time, under stress and based on limited knowledge of the facts. 
Nevertheless it is of utmost importance to prevent killings that are not 
necessary in such situations. 

                                                           
 UN Secretary-General, Respect for Human Rights in Armed Conflicts, 

Report of September 18, 1970, 25th Sess., Agenda Item 47, UN Doc. A/8052 
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Henkin (ed.), at 83; Yoram Dinstein, The Conduct of Hostilities under the Law 
of International Armed Conflict, Cambridge 2004, pp. 23-24; Jochen Abraham 
Frowein/ Wolfgang Peukert (eds.), Europäische Menschenrechtskonvention – 
EMRK-Kommentar, 2nd ed., Kehl am Rhein 1996, Art. 15, para. 12 (p. 484); 
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tion, Cambridge 1987, p. 24; Fausto Pocar, ‘Human Rights under the Interna-
tional Covenant on Civil and Political Rights and Armed Conflicts’, in: Lal 
Chand Vohrah et al. (eds.), Man’s Inhumanity to Man – Essays on International 
Law in Honour of Antonio Cassese, The Hague 2003, pp. 729-740, at 734; Ram-
charan, 30 Nether. Int’l L. Rev. (1983), at 308-309. 
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 See infra, Part Two. 
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a) Perspective of a Third Person as Standard? 

One possibility to secure that the theoretical considerations on imme-
diacy can bear the practical requirements is to use the perspective of a 
third person as standard, i.e. “the requirement of visible immediacy”:  
Only if the situation obviously demands the use of lethal force to stop 
the offender and hinder his deed, as the offender’s distance to the victim 
is to small for alternative means to be promising, may such force be 
used. The obvious nature of the situation according to this approach 
must be compelling.  If an objective observer would not come to this 
conclusion, as the danger is not yet visible, then most likely other pos-
sibilities to hinder the deed exist. 
Can this standard be reasonably applied to the situations examined 
above? In a situation of self-defence and of in the defence of another 
person, an observer sees the threat the offender poses to his victim, i.e. 
the gun that is raised, and thus the imminence of the situation is evi-
dent. If the situation is not yet as imminent  this will most likely not 
be true, as the offender and the victim are still in different places. How-
ever, not all dangers are as obvious as a raised gun. The case might be 
difficult concerning suicide attacks. In such cases, the danger cannot be 
spotted if the explosives remain hidden until the trigger is pulled. Thus, 
the “visible immediacy” is a strong indication to assess a situation as 
imminent, but cannot be an exclusive means. 

b) Procedural Safeguards ex post factum 

A more comprehensive means of safeguarding that necessity and im-
mediacy are considered adequately are a procedural safeguard ex post 
factum. Each country has to have an effective system of checks and 
controls with regard to permissible deprivations of life.  Each case in-

                                                           
 Nolte, 5 Theo. Inq. L. (2004), at 119. 

 Id., at 118. 

 Compare the second and third examples used above, supra Part One, 
Chapter B) II. 2. b). 

 Ramcharan, in: Ramcharan (ed.), at 21. 
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volving the preventive use of lethal force should thus be investigated by 
an impartial body.  
The source of a duty to conduct such investigations is the Covenant it-
self: Beside the general duty to actively protect laid down in Article 2 of 
the Covenant,  the right to life itself “requires that States adopt posi-
tive measures”  to prevent arbitrary killings.  If such measures in-
clude the recognition of arbitrary executions as offences under criminal 
law,  it is a matter of course that investigations have to take place in 
order to assess whether the deprivation of a life qualifies as arbitrary. 
Such “killings are the more arbitrary when the authorities fail to bring 
recalcitrant law enforcement officials to justice.”  However, the inves-
tigations cannot be identical to criminal prosecution, as the latter’s reali-
sation depends on a certain degree of suspicion. There have to be stan-
dard procedures that are performed in each and every case, irrespec-
tively of whether it is suspicious or seems clearly legal. This investiga-
tion would then show whether criminal proceedings are due. 
Such an investigation has consequences not only for the examined case, 
which is considered retrospectively, but more importantly for future ca-
ses: It shows which standards are applied and clarifies that investiga-

                                                           
 Compare e.g. H.R. Committee, Concluding Observations on Peru, UN 

Doc. CCPR/C/79/Add.8 (September 25, 1992), para. 8: “It [the Committee] is 
troubled by the great number of complaints of extrajudicial executions and dis-
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 Compare supra, Part One, Chapter B) I. 2. 

 H.R. Committee, CCPR General Comment No. 6, at 129 (para. 5); see 
also Kabaalio lu, in: Ramcharan (ed.), at 164-165; c.f. Nowak, CCPR Commen-
tary, Art. 6, paras. 3-6 and 17; Klein, in: Klein (ed.), at 306-310; Dinstein, in: 
Henkin (ed.), at 115. 

 H.R. Committee, CCPR General Comment No. 6, at 128-129 (para. 3); 
Carlson/ Gisvold, International Covenant, p. 67; Ramcharan, in: Ramcharan 
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 Nsereko, in: Ramcharan (ed.), at 255, referring to excessive use of force 
during arrest or the prevention of escape. 
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tions and eventually prosecution will take place. This compels the law 
enforcement authorities to act in a responsible manner. 
Additionally, such investigations must, at least generally, be public. It is 
a “cardinal rule of procedural justice that requires judicial tribunals to 
open their proceedings to public scrutiny so that justice is not only 
done but also manifestly appears to be done.”  Thus, in a parallel ar-
gument to the “requirement of visible immediacy”, public control can 
help to maintain the standards developed above. Furthermore, public 
perception of the investigations provides a basis for the trust of society 
into its law enforcement authorities. 

The exigency of ex post investigations in cases of preventive deprivation 
of life has been developed en detail by the European Court of Human 
Rights concerning the protection of the right to life by the European 
Convention.  

III. Conclusion: Killings Under the International Covenant 

The right to life under the ICCPR offers a high, albeit not absolute 
standard of protection: The death penalty is a possible exception but 
must adhere high procedural standards. Beside that, targeted killings, 
i.e. killings which aim at the death of the person with “dolus directus of 
the first degree”, are clearly arbitrary deprivations of life under the cov-
enant. 
In preventive action, lethal force may only be used to address immedi-
ate threats. In this context, the classical concept of immediacy applies: 
Lethal force may only be used if the realisation of a threat can be im-
mediately triggered by the alleged offender without any further steps in 
between. At an earlier time, milder means are available. The decision on 
the use of preventive force may not be influenced by aspects of retalia-
tion or punishment. 
In these situations, the death of the targeted person may only be a side-
effect and not the aim of the action. This side-effect should theoretically 
be probable at the most, i.e. intended with dolus eventualis. However, 

                                                           
 Id., at 250. 

 See Eur. Ct. H.R., McCann, Series A, No. 324, p. 49 (para. 161); compare 
infra, Part One, Chapter E) I. 2. b). 
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in practice, the differentiation between dolus eventualis and direct in-
tention of second degree will most likely be impossible and may even 
appear cynical: It is accepted that the death of the offender can be an in-
evitable side-effect in order to save another person’s life. 
Concerning an arrest, the death of the person may never be intended: 
The force used may only injure the targeted person. Regarding the pre-
vention of an escape, the detainee’s death may, at the most, be intended 
with dolus eventualis. In exceptional cases, even this may be dispropor-
tionate. In quelling a riot or insurrection, lethal force may not be used 
at all. However, the law enforcement personnel may act in self-defence 
if necessary in each of these situations. Finally, the human right to life 
does not accept “collateral damage”: The death of innocent third per-
sons cannot be justified under the Covenant. 
These principles may not be derogated from, but grant one exception: 
If international humanitarian law is applicable, the arbitrariness of the 
deprivation of a life is assessed according to humanitarian law stan-
dards. Lawful acts of war are not arbitrary under Article 6 of the Cove-
nant. 

C. The American Convention on Human Rights 

The American Convention on Human Rights,  also referred to as the 
“Pact of San José”,  was adopted by the Organization of American 
States on November 22, 1969 and entered into force on July 18, 1978, 
after it received the required number of eleven ratifications.  Accord-

                                                           
 American Convention on Human Rights, also referred to as the “Pact of 
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1978, reprinted in: OAS Treaty Series No. 36 and 1144 UNTS (1979), No. 
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 See e.g. Thomas Buergenthal, ‘The Inter-American System for the Protec-
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ing to Article 1, the States party to the American Convention have an 
obligation both to “respect” the rights guaranteed and to “ensure” the 
free and full exercise of these rights. This comprises “necessarily … the 
concept of the restriction of the exercise of State power”  in order to 
respect the rights, and also appropriate means by which violations are 
prevented, punished, or compensation is paid in order to ensure the 
rights.  This duty concerns all civil and political rights contained in 
the Convention.  Thus the convention places positive and negative 
duties on the parties to it.  

I. Article 4 American Convention on Human Rights’ Scope of 
Protection 

The right to life is protected in Article 4 of the American Convention 
on Human Rights. Article 4 paragraph 1 reads: 

                                                           
ter-American System for the Protection of Human Rights’, in: 16 Fla. J. Int’l L. 
(2004), pp. 195-212, at 196-203; Robertson/ Merrills, Human Rights, pp. 197-
202. 

 Inter-Am. Ct. H.R., The Word “Laws” in Article 30, Series A, No. 6, para. 
21; compare also Inter-Am. Ct. H.R., Angel Manfredo Velásquez-Rodríguez, 
Series C, No. 4, para. 165; Inter-Am. Ct. H.R., Godínez-Cruz, Series C, No. 5, 
para. 174; on the Court’s authority to issue advisory opinions and judgments in 
contentious cases see Robertson/ Merrills, Human Rights, pp. 218-226 and 226-
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 Inter-Am. Ct. H.R., Angel Manfredo Velásquez-Rodríguez, Series C, No. 
4, paras. 166-167. 

 Cecilia Medina Quiroga, The Battle of Human Rights: Gross, Systematic 
Violations and the Inter-American System, Dordrecht 1988, p. 98.; concerning 
economic and social rights compare Article 26: “The States Parties undertake to 
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rights implicit in the economic, social, educational, scientific, and cultural stan-
dards set forth in the Charter of the Organization of American States as amend-
ed by the Protocol of Buenos Aires.” 

 Buergenthal, in: Buergenthal et al., at 14. 
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Every person has the right to have his life respected. This right shall 
be protected by law and, in general, from the moment of concep-
tion. No one shall be arbitrarily deprived of his life.  

The protection is supplemented by the “Protocol to Abolish the Death 
Penalty”, which is not ratified by all State Parties.  The wording of 
Article 4 para. 1 is very similar to that of Article 6 para. 1 ICCPR,  
apart from the concept of inherency.  Nevertheless, also in the context 
of the American Convention the right to life is regarded as, “without a 
doubt, the foundation and sustenance of all the other rights.”  A dif-
ference exists in the clarification that duties to protect already arise in 
the moment of conception,  a topic that is controversial concerning 
the ICCPR.  The core sentence that is in the focus of this examination 
is, however, literally identical; like the ICCPR, the American Conven-
tion states: “No one shall be arbitrarily deprived of his life.” 
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1. The Defensive Function (status negativus) 

The States party to the convention have the obligation not to violate an 
individual’s rights.  Concerning the right to life, this is especially 
made clear by the sentence “No one shall be arbitrarily deprived of his 
life.” The scope of protection thus depends on the word “arbitrarily”. 
This word is used in four Articles of the Convention: Article 4, Arti-
cles 7, 11  and 20  include the term arbitrary. 
Whereas Articles 11 and 20 do not give clear indications as to the con-
cept of arbitrariness, Article 7 is more fertile. Its Paragraph 3 reads: 
“No one shall be subject to arbitrary arrest or imprisonment.” If Arti-
cle 7 para. 2 is taken into account, it becomes clear that the term “arbi-
trary” goes beyond the meaning of “unlawful” or “illegal”. Para. 2 
reads: “No one shall be deprived of his physical liberty except for the 
reasons and under the conditions established beforehand by the consti-
tution of the State Party concerned or by a law established pursuant 
thereto.” As the mere legality of a deprivation of liberty is already guar-
anteed by para. 2, para. 3 has to have an additional scope. This result is 
supported by the fact that Article 30 explicitly limits restrictions of 
convention rights to those “in accordance with laws”.  Thus, in the 
context of the American Convention, the term “arbitrary” must go be-
yond “illegal” or “unlawful”. According to the Inter-American Court 
of Human Rights, a State “is subject to law and morality” in its ac-
tions.  This system corresponds to that of the ICCPR.  Hence, the 
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 Article 11 para. 2 reads: “No one may be the object of arbitrary or abu-
sive interference with his private life, his family, his home, or his correspon-
dence, or of unlawful attacks on his honor or reputation.” 
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considerations concerning the meaning of the word arbitrary in Arti-
cle 6 ICCPR also apply to the use of that term in Article 4 of the Amer-
ican Convention. Arbitrary comprises aspects such as the unrestrained 
exercise of will based on personal opinion or impulse, subject to per-
sonal whims or prejudices. It entails the lack of any reason or system 
and of any adequate determining rule or principle.  The object and 
purpose of the Convention require that whether the deprivation of a 
life is arbitrary or not must be determined by reference to international 
human rights norms.  Thus “arbitrary” includes examples like geno-
cide, deaths contrary to international humanitarian law, deaths resulting 
from torture and involuntary disappearances and the further examples 
dealt with above.  However, the cases concerning the right to life that 
were brought before the Inter-American Court and Commission were 
mostly so clear and unambiguous that they did not give those bodies 
the option of elaborating on details of that right.  Extra judicial exe-
cutions, assassinations and enforced disappearances have been classified 
without further analysis as distinct breaches of the right to life.  

2. The Beneficiary Function (status positivus) 

Beyond this negative duty, the adoption of affirmative measures neces-
sary and reasonable under the circumstances may be required by the 
positive obligation “to ensure the full enjoyment of the rights guaran-
teed.”  Concerning the right to life, the Inter-American Court was ve-
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ry reluctant on this subject when it first arose  and provoked a dis-
senting opinion by three judges who argued for a strong positive obli-
gation: 

The right to life and the guarantee and respect thereof by States can-
not be conceived in a restrictive manner. That right does not merely 
imply that no person may be arbitrarily deprived of his or her life 
(negative obligation). It also demands of the States that they take all 
appropriate measures to protect and preserve it (positive obliga-
tion).  

Even though the Court never explicitly advanced an opinion on that 
conflict, it later ruled that States have the obligation “to guarantee the 
creation of the conditions required in order that violations of this basic 
right do not occur and, in particular, the duty to prevent its agents from 
violating it.”  The Court even repeatedly referred to General Com-
ment No. 6 concerning Article 6 ICCPR as an example  and thus 
made clear that it accepts positive duties arising from Article 4 of the 
Convention: 

The State has a legal duty to take reasonable steps to prevent human 
rights violations and … to identify those responsible, to impose the 
appropriate punishment and to ensure the victim adequate compen-
sation.  

                                                           
 Inter-Am. Ct. H.R., Asok Gangaram-Panday v. Suriname, Judgment of 

January 21, 1994, Series C, No. 16, paras. 61-62.  
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Thus, a State’s failure to “protect” individuals under its jurisdiction can 
thus also constitute a violation of the Convention, and eventually of 
Article 4.  

a) Effects on the Standards of Proof Applicable 

Generally, in the Inter-American system the objective burden of proof 
rests with the applicant; if the circumstances of the case cannot be clari-
fied, the application will generally be dismissed.  However, in the 
context of forced disappearances, the Inter-American Court has devel-
oped a presumption that the person was killed in cases where no corpse 
was found.  It declared as inadmissible the argument that “the body 
of the crime … would be missing” in the case that a person’s where-
abouts are not known.  The Commission even went further; accord-
ing to Article 42 of its Regulations it presumes allegations as true, if the 
State in question does not fulfil its duty to cooperate and provide in-
formation on the case: 

The facts reported in the petition whose pertinent parts have been 
transmitted to the government of the State in reference shall be pre-
sumed to be true if … the government has not provided the perti-
nent information, as long as other evidence does not lead to a differ-
ent conclusion.  
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This presumption is based on the assumption that a silent State has 
something to hide.  Such a low level of proof is partly understood to 
be a sanction of the Inter-American Commission, as it is not a tribunal 
giving binding decisions.  It also emphasizes a special responsibility 
of States with regard to persons within custody.  The jurisprudence 
regarding the disappearance of persons from official custody and the 
creation of a presumption of responsibility on the part of the Govern-
ment in question for that person’s fate is referred to by other Human 
Rights bodies.  

b) The Duty to Investigate as Part of the Right to Life 

As early as 1980, the Inter-American Commission recommended that 
States should order a full and impartial investigation to determine the 
responsibility for the violations of the right to life and inform the 
Commission of the measures taken.  As an effect of the positive obli-
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gation described above, a government might be deemed to have violated 
a right protected under the convention if it fails to take measures rea-
sonably calculated to protect individuals. This may be the case even if 
the responsibility of State agents for the violation cannot be proven.  
As a consequence, the State’s duty to hinder violations includes investi-
gations of such violations.  This establishes the responsibility of the 
State even if the deeds themselves were committed by private per-
sons.  It has to use the means at its disposal to carry out a serious in-
vestigation of violations committed within its jurisdiction:  

The State is obligated to investigate every situation involving a vio-
lation of the rights protected by the Convention. If the State appara-
tus acts in such a way that the violation goes unpunished and the 
victim’s full enjoyment of such rights is not restored as soon as pos-
sible, the State has failed to comply with its duty to ensure the free 
and full exercise of those rights to the persons within its jurisdiction. 
The same is true when the State allows private persons or groups to 
act freely and with impunity to the detriment of the rights recog-
nized by the Convention.  

This duty was taken as an example by the European Court of Human 
Rights.  
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II. Exceptions – Non-Arbitrary Deprivation of Life 

Like the ICCPR, the American Convention on Human Rights does not 
protect the right to life in an absolute manner.  The Convention only 
prohibits arbitrary deprivations of life and thus accepts that non-
arbitrary deprivations of life are possible under the Convention. This 
system is confirmed in Article 4 paras. 2-6 which refer to the death pen-
alty. Thus, under certain circumstances, capital punishment as well as 
the use of force by law enforcement personnel is legitimate under the 
Convention. The Inter-American Court has developed some strict 
standards for both actions.  However, the violations of the right to 
life have largely been so clear and straightforward that the Commission 
and Court could only consider a few issues concerning the interpreta-
tion of Article 4.  

1. The Death Penalty 

The only literal exception to the right to life as protected in Article 4 of 
the Convention is the death penalty.  

The expression ‘arbitrarily’ excludes … the legal proceedings appli-
cable in those countries that still maintain the death penalty.  

It is implied as generally legal but the Convention strictly regulates its 
application: Article 4 paras. 2 and 3 prohibit its extension to offences to 
which it did not apply at the time the Convention was signed and for-
bids States which had abolished the death penalty from re-introducing 
it. The Commission made clear that a new introduction of the death 
penalty based on the goal of fighting terrorism is a violation of the right 
to life.  Capital punishment may only be enforced pursuant to a final 
judgment rendered by a competent court and in accordance with a law 
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establishing such punishment.  According to para. 4, it may not be in-
flicted for political offences or related common crimes.  It shall not be 
imposed upon persons under the age of 18 or over 70 years, and not 
upon pregnant women (para. 5). Additionally, the right to apply for 
amnesty, pardon or commutation of sentence is guaranteed in para. 6.  
Finally, the right to a fair trial as guaranteed in Article 8 of the Conven-
tion is also part of these standards.  
The fact that capital punishment may not be re-established once it is 
abolished shows the general tendency to abolish capital punishment: 

[W]ithout going so far as to abolish the death penalty, the Conven-
tion imposes restrictions designed to delimit strictly its application 
and scope, in order to reduce the application of the penalty to bring 
about its gradual disappearance.  

                                                           
 Article 4 paras. 2 and 3 read: “2. In countries that have not abolished the 

death penalty, it may be imposed only for the most serious crimes and pursuant 
to a final judgment rendered by a competent court and in accordance with a law 
establishing such punishment, enacted prior to the commission of the crime. 
The application of such punishment shall not be extended to crimes to which it 
does not presently apply. 3. The death penalty shall not be reestablished in 
states that have abolished it.” 

 Compare also Inter-Am. Ct. H.R., Restrictions to the Death Penalty, Se-
ries A, No. 3, para. 10; Davidson, Inter-American System, p. 273. 
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This tendency, that is also evident in other international documents,  
translates into the principle whereby those States that still have the 
death penalty must exercise the most rigorous control for the obser-
vance of judicial guarantees in these cases. Thus, the non-observance of 
a detained foreign national’s right to information, recognised in Arti-
cle 36 para. 1 lit. b of the Vienna Convention on Consular Relations, is 
prejudicial to the guarantees of the due process of law. In such circum-
stances, imposition of the death penalty would be an “arbitrary” depri-
vation of life and violates Article 4 of the Convention.  

2. Deprivation of Life in the Course of Administrative Police Action 

Interestingly, the view has been expressed that the death penalty is the 
only case of justified deprivation of life under the American Conven-
tion. While it is clear from the wording “arbitrarily” that the Conven-
tion envisages circumstances in which a non-arbitrary deprivation of 
life would be permissible, the fact that the right to life is non-derogable 
under Article 27 para. 2 of the Convention, 

provides the context within which Article 4(1) must be read. … 
since the only exception to the right to life is the exercise of the 
death penalty … a proper reading of the provision would seem to 
suggest that there can be no other justification for deprivation of 
right to life.  

Neira-Alegría et al. v. Peru  is cited in support of this thesis. How-
ever, in this case the Court does not maintain that the death penalty is 
the only possible exception to the right to life. It is true that the Court 
regards “the right of the State to use force, even if this implies depriving 
people of their lives to maintain law and order, [as] an issue that cur-
rently is not under discussion.”  However, the following remarks by 
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the Court strongly resemble proportionality considerations: “Although 
it appears from arguments previously expressed in this judgment that 
those detained … were highly dangerous and, in fact armed, it is the 
opinion of this Court, those do not constitute sufficient reasons to jus-
tify the amount of force used in this and other prisons where riots had 
occurred.”  It has to be noted that the Court did not base its findings 
simply on the fact that the killings did not constitute capital punish-
ment but elaborated on “the disproportionate use of force”  as the 
reason for the conclusion that the persons in question were arbitrarily 
deprived of their lives. Thus, the view is accepted that other exceptions 
to the right to life do in fact exist: Those grounds for the use of force 
listed in the European Convention on Human Rights and in Principle 9 
of the Basic Principles on the Use of Force and Firearms by Law En-
forcement Officials are accepted as non-arbitrary under the American 
Convention.  The Inter-American Commission has stated that 

in situations where a state’s population is threatened by violence, the 
state has the right and obligation to protect the population against 
such threats and in so doing may use lethal force in certain situa-
tions. This includes, for example, the use of lethal force by law en-
forcement officials where strictly unavoidable to protect themselves 
or other persons from imminent threat of death or serious injury, or 
to otherwise maintain law and order where strictly necessary and 
proportionate.  

These and other exceptions, i.e. self-defence, the defence of another 
person, the use of force in order to effect an arrest or prevent an escape 
as well as in order to quell a riot are subject to proportionality.  In the 
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context of emergency situations justifying the derogation of convention 
rights, the Court specified: “The lawfulness of the measures … will de-
pend, moreover, upon the character, intensity, pervasiveness, and par-
ticular context of the emergency and upon the corresponding propor-
tionality and reasonableness of the measures.”  Elsewhere, the Court 
has spelled out the need for applying the standard of proportionality 
and the doctrine of less restrictive alternatives when limiting rights pro-
tected by the Convention: “[I]t must be necessary, which means that it 
must be shown that it cannot reasonably be achieved through a means 
less restrictive of a right protected by the Convention.”  Thus, gener-
ally the same considerations concerning the capability of furthering 
these aims that were developed in relation to the ICCPR apply, i.e. ne-
cessity and proportionality, as well as those concerning the immediacy 
of a threat.  

a) A Different Concept of Immediacy? 

On the other hand, the Commission has been interpreted as using, at 
least to some extent, another concept of immediacy than the one devel-
oped above. The Commission explained in its “Report on Terrorism 
and Human Rights”: 

[I]n peacetime situations, state agents must distinguish between per-
sons who, by their actions, constitute an imminent threat of death or 
serious injury, or a threat of committing a particularly serious crime 
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involving a grave threat to life, and persons who do not present such 
a threat, and use force only against the former.  

This statement has been interpreted as showing that the Commission 
“takes the clear stand that when there is a threat of a particularly seri-
ous crime involving a grave threat to life, the use of force may be justi-
fied even if the threat is not imminent.”  This assessment is not con-
vincing. The context of the statement cited above is the distinction be-
tween “armed conflict situations”, that require the application of the 
principle of distinction “between military objectives and civilians or ci-
vilian objects”  and peacetime situations, in which the imminence of 
any threat constituted by an individual is decisive for the use of force. 
Read in that context, it becomes clear that the word “imminent” refers 
to “threat of death of serious injury” as well as to “threat of committing 
a particular serious crime”. It is the classical concept of immediacy that 
the Commission is referring to, and it stresses that this concept applies 
in all peacetime situations. 

b) A Different Concept Concerning the Quelling of a Riot? 

The Inter-American Commission has stated that a State has the right to 
use lethal force “to protect themselves or other persons from imminent 
threat of death or serious injury, or to otherwise maintain law and order 
where strictly necessary and proportionate.”  The last example given 
by the Commission seems to refer to riots or other disturbances and 
not to the targeting of a specific individual.  However, the further 
considerations of that issue are somewhat confusing: 

In such circumstances, the state may resort to the use of force only 
against individuals that threaten the security of all, and therefore the 
state may not use force against civilians who do not present such a 
threat. The state must distinguish between the civilians and those 
individuals who constitute the threat. Indiscriminate uses of force 
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may as such constitute violations of Article 4 of the Convention and 
Article I of the Declaration.  

The terminology “distinguish between the civilians and those individu-
als who constitute the threat” resembles international humanitarian law 
considerations, as it seems to refer to some status that a person has. In 
the sphere of human rights, it is not a status, but exclusively the behav-
iour and thus the threat presented by which an individual person is as-
sessed.  However, at another point the Commission clarifies the topic: 
“[S]tate agents must distinguish between persons who, by their actions, 
constitute an imminent threat … and persons who do not present such 
a threat, and use force only against the former.”  This statement 
shows that the Commission considers the quelling of a riot in the same 
way as shown in connection with the ICCPR; force may only be ap-
plied to prevent harm by single individuals, i.e. in self-defence or de-
fence of another person. “[U]nder no circumstances can persons be 
executed to restore public order”.  

3. Non-Derogability of Article 4 

Similarly to the International Covenant, the American Convention on 
Human Rights also allows the suspension of rights. According to Arti-
cle 27, para. 1: 

In time of war, public danger, or other emergency that threatens the 
independence or security of a State Party, it may take measures 
derogating from its obligations under the present Convention to the 
extent and for the period of time strictly required by the exigencies 
of the situation, provided that such measures are not inconsistent 
with its other obligations under international law and do not involve 

                                                           
 Inter-Am. Comm’n H.R., Report on Terrorism, para. 90 (footnotes omit-

ted). 

 See also Kretzmer, 16 Eur. J. Int’l L. (2005), at 181. 

 Inter-Am. Comm’n H.R., Report on Terrorism, para. 111. 

 Inter-Am. Comm’n H.R., Areas in which Steps need to be taken towards 
full Observance of the Human Rights set forth in the American Declaration of 
the Rights and Duties of Man and the American Convention on Human Rights, 
in: Annual Report (1986-1987), OEA/Ser.L/V/II.71, Doc. 9 Rev. 1 (September 
22, 1987), Chapter V.I; Davidson, Inter-American System, p. 286. 



Human Rights 127 

discrimination on the ground of race, color, sex, language, religion, 
or social origin. 

Article 15 of the European Convention on Human Rights is regarded 
as the origin for part of this provision  although the wording “life of 
the nation”, that is also used by the ICCPR, is substituted by “inde-
pendence or security of a State Party”.  Another difference in com-
parison to the International Covenant is the express reference to war.  
However, Article 27, para. 2 makes numerous exceptions to the possi-
bility of derogation. It excludes, inter alia, the right to live from any 
suspension,  even in times of war. This does not mean that any killing 
in the course of an armed conflict is contrary to the convention: 

4. Deprivation of Life in the Course of Armed Conflict 

The Inter-American Commission on Human Rights addressed the 
question of deprivation of life in armed conflict comprehensively: 

The American Convention, as well as other universal and regional 
human rights instruments, and the 1949 Geneva Conventions share 
a common nucleus of non-derogable rights and a common purpose 
of protecting human life and dignity. These human rights treaties 
apply both in peacetime, and during situations of armed conflict. 
Although one of their purposes is to prevent warfare, none of these 
human rights instruments was designed to regulate such situations 
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and, thus, they contain no rules governing the means and methods 
of warfare. … the Commission’s ability to resolve claimed violations 
of this non-derogable right [to life] arising out of an armed conflict 
may not be possible in many cases by reference to Article 4 of the 
American Convention alone. This is because the American Conven-
tion contains no rules that either define or distinguish civilians from 
combatants and other military targets, much less, specify when a ci-
vilian can be lawfully attacked or when civilian casualties are a law-
ful consequence of military operations. Therefore, the Commission 
must necessarily look to and apply definitional standards and rele-
vant rules of humanitarian law as sources of authoritative guidance 
in its resolution of this and other kinds of claims alleging violations 
of the American Convention in combat situations.  

Thus, parallel to the ICCPR, killings in the course of armed conflict are 
assessed according to standards of international humanitarian law.  
Killings that are “legitimately combat related [do] not constitute viola-
tions of the American Convention”  whereas killings that violate in-
ternational humanitarian law rules such as common Article 3 of the 
1949 Geneva Conventions do also violate the right to life under the 
Convention.  
While the Inter-American Commission on Human Rights grants itself 
broad competences to apply international treaties other than the Con-
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vention,  the Inter-American Court seems to be more reluctant when 
it comes to the direct application of international humanitarian law: 

Although the Court lacks competence to declare that a State is in-
ternationally responsible for the violation of international treaties 
that do not grant it such competence, it can observe that certain acts 
or omissions that violate human rights, pursuant to the treaties that 
they do have competence to apply, also violate other international 
instruments for the protection of the individual, such as the 1949 
Geneva Conventions and, in particular, common Article 3.  

The Court thus interprets the American Convention with reference to 
international humanitarian law, but does not directly apply it.  Never-
theless, Court and Commission agree that killings that constitute lawful 
acts of war are regarded as non-arbitrary deprivations of life under the 
American Convention. If killings violate international humanitarian law 
rules, they are also arbitrary under Article 4 of the Convention. So far, 
these rules are regarded as leges speciales in relation to the human rights 
rules.  The merits of these rules will be examined in depth infra.  
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III. Conclusion: Killings Under the American Convention 

The Protection of the right to life under the American Convention on 
Human Rights is very similar, if not identical to the one under the In-
ternational Covenant on Civil and Political Rights. The decisive phrase 
for the topic this examination focuses upon is identical: “No one shall 
be arbitrarily deprived of his life.” The Inter-American Court accepts 
the same exceptions to the right to life as are accepted under the 
ICCPR; besides the death penalty with its high procedural standards 
and further limits, the loss of life in administrative action is not gener-
ally prohibited, but must adhere to a strict standard of proportionality. 
Here, the Court applies the same classical concept of immediacy as was 
developed above. Both, the Commission and the Court are progressive 
in developing procedural safeguards, which have served as examples for 
other human rights protection systems. Whereas most cases before the 
Inter-American Court were so clear-cut that the court did not have the 
possibility of elaborating on many details of the right to life, both 
Court and Commission are ready to apply international humanitarian 
law standards when necessary to define the Convention’s scope of pro-
tection.  In that respect, both bodies accept the lex specialis character 
that the International Court of Justice has referred to and are very will-
ing to actively apply those standards. 

D. The African Charter on Human and Peoples’ Rights 

The African Charter on Human and Peoples’ Rights, commonly refer-
red to as the “Banjul Charter”, was adopted in 1981 at the Eighteenth 
Conference of Heads of State and Government of the Organization of 
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African Unity.  It entered into force on October 21, 1986 three 
months after the required ratification by “a simple majority of the 
member states of the Organization of African Unity” was reached.  
To date, the African Charter is ratified by all 53 States member to the 
African Union.  The Charter guarantees virtually all civil and political 
“first generation rights”  and has two “significant African nuan-
ces” : First, it treats individual and collective rights as interlinked and 
second, it does not only proclaim rights but also duties.  
Article 1 of the Charter obliges the State parties to “recognise the 
rights, duties and freedoms enshrined in this Charter and … [to] under-
take to adopt legislative or other measures to give effect to them.” Arti-
cle 2 provides that “[e]very individual shall be entitled to the enjoyment 
of the rights and freedoms” of the Charter. These primary obligations 
include positive and negative duties.  The Organization of African 
Unity’s absolute commitment to non-interference in the internal affairs 

                                                           
 African Charter on Human and Peoples’ Rights, adopted by the Organi-

zation of African Unity Summit at Nairobi, Kenya, on June 27, 1981, OAU 
Doc. CAB/LEG/67/3/Rev. 5, entry into force on October 21, 1986, reprinted 
in: 1520 UNTS (1988), No. 26363, pp. 217-292 and 21 ILM (1982), pp. 59-68, 
also known as the “Banjul Charter on Human and Peoples’ Rights”; Evelyn A. 
Ankumah, The African Commission on Human and Peoples’ Rights – Practice 
and Procedures, The Hague 1996, p. 1; on the origin and history of the Charter 
see also Robertson/ Merrills, Human Rights, pp. 242-249. 

 Compare Article 63 para. 3 of the African Charter on Human and Peo-
ples’ Rights. 

 All 53 African states who composed the Organization of African Unity 
are now members of the African Union and have ratified the Charter, see Afri-
can Union, List of Countries which have Signed, Ratified/Acceded to the Afri-
can Charter on Human and Peoples’ Rights, May 26, 2007. 

 On the controversy concerning the terminology “first generation rights” 
see Roland Rich, ‘The Right to Development: A Right of Peoples?’, in: James 
Crawford (ed.), The Right of Peoples, Oxford 1988, pp. 39-54, at 40-43. 

 Ankumah, African Commission, p. 159. 

 On further particularities compare Michael Graf, Die Afrikanische Men-
schenrechtscharta und ihre Bedeutung für einschlägiges innerstaatliches Recht 
am Beispiel Tanzanias, Hamburg 1997, pp. 29-51. 

 Heyns, in: Evans/ Murray (eds.), at 138. 
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of States was significantly modified by these explicit promises regarding 
the African Charter.  
The right to life is laid down in Article 4 of the African Charter on 
Human and Peoples’ Rights. This Article reads: 

Human beings are inviolable. Every human being shall be entitled to 
respect for his life and the integrity of his person. No one may be 
arbitrarily deprived of this right. 

The African Charter, in contrast to the International Covenant and the 
American Convention, does not provide an explicit exception concern-
ing the death penalty appended to the right to life. Furthermore it is not 
supplemented by an Additional Protocol aiming at the abolition of the 
death penalty. However, the African Commission on Human and Peo-
ples’ Rights, the “quasi-judicial organ”  that is responsible for moni-
toring the compliance of States within the African Charter and inter-
preting it,  has adopted a resolution urging the State parties to limit 
the application of the death penalty and reflect on the possibility of 
abolishing it.  

                                                           
 Bronwen Manby, ‘The African Union, NEPAD, and Human Rights: The 

Missing Agenda’, in: 26 Hum. Rts. Q. (2004), pp. 983-1027, at 984. 

 Anne Pieter van der Mei, ‘The New African Court on Human and Peo-
ples’ Rights: Towards an Effective Human Rights Protection Mechanism for 
Africa?’, in: 18 Leiden J. Int’l L. (2005), pp. 113-129, at p. 114; on the commu-
nication procedure see Chidi Anselm Odinkalu; Camilla Christensen, ‘The Af-
rican Commission on Human and Peoples’ Rights: The Development of its 
Non-State Communication Procedures’, in: 20 Hum. Rts. Q. (1998), pp. 235-
280; on the African Court of Human Rights compare also Makau Mutua, ‘The 
African Human Rights Court: A Two-Legged Stool?’, in: 21 Hum. Rts. Q. 
(1999), pp. 342-363, at 353-357. 

 Article 45 of the African Charter reads: “The functions of the Commis-
sion shall be: … 3. Interpret all the provisions of the present Charter at the re-
quest of a State party, an institution of the OAU or an African Organization 
recognized by the OAU.” 

 Afr. Comm’n H.P.R., Resolution Urging States to envisage a Moratorium 
on the Death Penalty, adopted at the 26th Ordinary Session in Kigali, Rwanda, 
November 1-15, 1999, DOC/OS (XXVI) INF.19, in: 13th Activity Report (1999-
2000), Annex IV, pp. 45-46. 
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I. Article 4 African Charter on Human and Peoples’ Rights’ Scope of 
Protection 

The right to life as laid down in the African Charter has aspects of a 
civil right on the one hand, and of an economic and social right on the 
other hand. While the latter part aims at sufficient standards of life and 
is of no interest for the present study, the former part entails negative as 
well as positive obligations.  
In the context of humans being “inviolable”, this term is understood as 
“not to be profaned”, dishonoured or injured and has been referred to 
as a “more philosophical” content.  The core protection of the right 
to life results from the provision “no one may be arbitrarily deprived”, 
which is almost identical to the wording of Article 6 para. 1 of the In-
ternational Covenant and Article 4 para. 1 of the American Convention 
and can probably be traced back to the formulation of these provisions. 
As a consequence, the “substantial jurisprudence” by the Human 
Rights Committee is also referred to in interpreting Article 4 of the Af-
rican Charter.  Nevertheless, this article refers to “this right” whereas 
the International Covenant and the American Convention state: “No 
one shall be arbitrarily deprived of his life.”  Thus, in addition to the 
concept of “arbitrariness”, the scope of protection of the African Char-
ter’s Article 4 depends on the concept of “respect for … life”. 

1. The Defensive Function (status negativus) 

The African Commission has stated in connection with the right to life: 
It would be a narrow interpretation of this right to think it can only 
be violated when one is deprived of it. It cannot be said that the 
right to respect for one’s life and the dignity of his person, which 

                                                           
 Ouguergouz, La Charte africaine, pp. 91-92. 

 Emmanuel G. Bello, ‘The African Charter on Human and Peoples’ Rights 
– A Legal Analysis’, in: 194 RdC (1985-V), pp. 9-268, at 152. 

 Heyns, in: Evans/ Murray (eds.), at 147. 

 Compare supra, Part One, Chapters B) and C). 
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this article guarantees would be protected in a state of constant fear 
and/or threats, as experienced by [the complainant].  

Thus, the central obligation put on a State by Article 4 is to refrain 
from all encroachment of the life of a person.  Whereas deprivation of 
life and deprivation of “respect for life” do not differ, the latter may go 
further than the former. 
It has been argued that “the right to life and integrity are subject to law 
or may be denied in circumstances prescribed by law” due to the term 
“arbitrarily”.  This assessment may find support by the use of “arbi-
trary” in Article 6 of the Charter, which uses “(non-)arbitrarily” as an 
example to specify general “reasons and conditions previously laid 
down by law”.  However, the interpretation of “arbitrary” as “illegal” 
is insufficient.  As described above, in connection with the ICCPR, 
the term “arbitrarily” comprises more than mere “prescription by law”. 
Such prescription is a necessary but not sufficient condition for the 
deprivation of a life to be “non-arbitrary”: Beside the “prescription by 
law”, the deprivation of a life must additionally adhere to international 
human rights standards and cannot be exclusively determined by na-
tional sources. Thus, the same standards as developed above do ap-
ply.  
Similarly to the Inter-American Human Rights System, the cases invol-
ving the right to life which the African Commission has dealt with up 
to now have been so blatant and unmistakably arbitrary that the com-
mission did not develop clear principles defining what exactly consti-
tutes a violation of the right to life.  Examples given by the Commis-
                                                           

 Afr. Comm’n H.P.R., Kazeem Aminu v. Nigeria, Communications 205/ 
97, in: 13th Activity Report (1999-2000), Annex V, pp. 112-116, at 114 (para. 18). 

 Ouguergouz, La Charte africaine, p. 92; Heyns, in: Evans/ Murray (eds.), 
at 138. 

 Umozurike Oji Umozurike, The African Charter on Human and Peoples’ 
Rights, The Hague 1997, p. 33. 

 Article 6 African Charter reads: “Every individual shall have the right to 
liberty and to the security of his person. No one may be deprived of his free-
dom except for reasons and conditions previously laid down by law. In particu-
lar, no one may be arbitrarily arrested or detained.” 

 Ouguergouz, La Charte africaine, p. 93. 

 Compare supra, Part One, Chapter B) I. 1. b). 

 Ankumah, African Commission, p. 115. 



Human Rights 135 

sion include “[d]enying people food and medical attention, burning 
them in sand and subjecting them to torture to the point of death”,  
shooting and killing “peacefully striking workers … by the police”  as 
well as the “massacre of a large number of … villagers by … armed for-
ces … for reasons of their membership of a particular ethnic group.”  
“Extra judicial executions”  are generally regarded as a violation of 
Article 4 as well as executions without due process.  The same holds 

                                                           

 Afr. Comm’n H.P.R., Malawi African Association, Amnesty International, 
Ms. Sarr Diop, Union Interafricaine des Droits de l’Homme and RADDHO, 
Collectif des Veuves et Ayants-droit, Association Mauritanienne des Droits de 
L’Homme v. Islamic Republic of Mauritania, Communications 54/91, 61/91, 
98/93, 164/97-196/97 and 210/98, in: 13th Activity Report (1999-2000), Annex V, 
pp. 138-162, at 157 (para. 120). 

 Afr. Comm’n H.P.R., Krischna Achutan (on behalf of Aleke Banda), Am-
nesty International on behalf of Orton and Vera Chirwa and Amnesty Inter-
national on behalf of Orton and Vera Chirwa v. Malawi, Communications 
64/92, 68/92 and 78/92, in: 8th Activity Report (1994-1995), Annex VI (No. 11), 
at paras. 5-6; on this case compare also Ankumah, African Commission, pp. 114-
115. 

 Afr. Comm’n H.P.R., Organisation Mondiale Contre la Torture and Asso-
ciation Internationale des Juristes Democrates, Commission Internationale des 
Juristes (CIJ), Union Interafricaine des Droit de l’Homme v. Rwanda, Com-
munications 27/89, 46/91, 49/91 and 99/93, in: 10thActivity Report (1996-1997), 
Annex X, pp. 49-52, at 51 (para. 24). 

 Afr. Comm’n H.P.R., Free Legal Assistance Group, Lawyers’ Committee 
for human Rights, Union Interafricaine des Droits de l’Homme, Les Témoins de 
Jehova v. Zaire, Communications 25/89, 47/90, 56/91 and 100/93, in: 9th Activ-
ity Report (1995-1996), Annex VIII, at para. 43; Afr. Comm’n H.P.R., Organi-
sation Mondiale Contre la Torture and Association Internationale des Juristes 
Democrates, Commission Internationale des Juristes (CIJ), Union Interafricaine 
des Droit de l’Homme v. Rwanda, Communications 27/89, 46/91, 49/91 and 
99/93, in: 10th Activity Report (1996-1997), Annex X, pp. 49-52, at 51 (para. 24); 
Afr. Comm’n H.P.R., Amnesty International, Comité Loosli Bachelard, Law-
yers Committee for Human Rights, Association of Members of the Episcopal 
conference of East Africa v. Sudan, Communications 48/90, 50/91, 52/91 and 
89/93, in: 13th Activity Report (1999-2000), Annex V, pp. 124-138, at 132 (para. 
48). 

 Afr. Comm’n H.P.R., Malawi African Association, Amnesty International, 
Ms. Sarr Diop, Union Interafricaine des Droits de l’Homme and RADDHO, 
Collectif des Veuves et Ayants-droit, Association Mauritanienne des Droits de 
L’Homme v. Islamic Republic of Mauritania, Communications 54/91, 61/91, 
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true for “wide spread terrorisations and killings” but also for the “pol-
lution and environmental degradation to a level humanly unacceptable” 
and thus destroying the basis of living of a group.  The Commission 
furthermore extended the protection of Article 4 in cases in which the 
victim is still alive if he fears for his life and has to go into hiding to es-
cape State suppressions.  Many of the respective decisions are how-
ever based on “the absence of a substantive response by the Govern-
ment”  and thus did not demand detailed discussion of the prerequi-
sites of Article 4. 

2. The Beneficiary Function (status positivus) 

The African Charter entails a general obligation to protect which com-
prises different aspects: First, it covers a State’s failure to act in cases of 
its responsibility for an individual. The protection of the right to life 
thus inter alia includes a duty for the State not to purposefully let a per-
son die while in its custody. Thus, the denial of medication to a prisoner 
to the extent that his life is seriously endangered, even though it does 
not lead to his death, does violate Article 4.  Second, the duty to pro-

                                                           
98/93, 164/97-196/97 and 210/98, in: 13th Activity Report (1999-2000), Annex V, 
pp. 138-162, at 157 (para. 120); Afr. Comm’n H.P.R., Forum of Conscience v. Si-
erra Leone, Communication 223/98, in: 14th Activity Report (2000-2001), Annex 
V, pp. 43-46, at 44 (para. 19). 

 Afr. Comm’n H.P.R., The Social and Economic Rights Action Center and 
the Center for Economic and Social Rights v. Nigeria, Communication 155/96, 
in: 15th Activity Report (2001-2002), Annex V, pp. 31-44, at 43 (para. 67). 

 Afr. Comm’n H.P.R., Kazeem Aminu v. Nigeria, Communications 205/ 
97, in: 13th Activity Report (1999-2000), Annex V, pp. 112-116, at 114 (paras. 17-
18). 

 Afr. Comm’n H.P.R., Commission Nationale des Droits de l’Homme et 
des Libertés de la Federation Nationale des Unions de Jeunes Avocats de France 
v. Chad, Communication 74/92 (1995), in: 9th Activity Report (1995-1996), An-
nex VIII, at para. 26; Afr. Comm’n H.P.R., Amnesty International, Comité 
Loosli Bachelard, Lawyers Committee for Human Rights, Association of Mem-
bers of the Episcopal conference of East Africa v. Sudan, Communications 
48/90, 50/91, 52/91 and 89/93, in: 13th Activity Report (1999-2000), Annex V, 
pp. 124-138, at 133 (para. 52). 

 Afr. Comm’n H.P.R., International Pen, Constitutional Rights Project, 
Interights on behalf of Ken Saro-Wiwa Jr. and Civil Liberties Organisation v. 
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tect refers to the State’s obligation to ensure that other individuals do 
not violate a person’s rights.  This duty also affects the scope of pro-
tection of Article 4. For example, in a decision against Chad, the Afri-
can Commission held the government of Chad accountable for several 
killings and disappearances as well as an assassination by unknown 
people, due to the fact that the government had not attempted to pre-
vent these acts: “If a State neglects to ensure the rights in the African 
Charter, this can constitute a violation, even if the State or its agents are 
not the immediate cause of the violation.”  In a decision against Su-
dan, the Commission stated: 

In addition to the individuals named in the communications, there 
are thousands of other executions …. Even if these are not all the 
work of forces of the government, the government has a responsibil-
ity to protect all people residing under its jurisdiction.  

In consequence, Sudan was held responsible for having violated Arti-
cle 4 irrespective of whether certain executions in question were com-
mitted by State officials.  
The positive duty also has effects on the burden of proof in the pro-
ceedings before the Commission. This burden – at least concerning the 

                                                           
Nigeria, Communications 137/94, 139/94, 154/96 and 161/97, in: 12th Activity 
Report (1998-1999), Annex V, pp. 62-73, at 71 (para. 104). 

 See Afr. Comm’n H.P.R., Commission Nationale des Droits de l’Homme 
et des Libertés de la Federation Nationale des Unions de Jeunes Avocats de 
France v. Chad, Communication 74/92 (1995), in: 9th Activity Report (1995-
1996), Annex VIII, at para. 20; see also Heyns, in: Evans/ Murray (eds.), at 138; 
Ouguergouz, La Charte africaine, p. 92. 

 Afr. Comm’n H.P.R., Commission Nationale des Droits de l’Homme et 
des Libertés de la Federation Nationale des Unions de Jeunes Avocats de France 
v. Chad, Communication 74/92 (1995), in: 9th Activity Report (1995-1996), An-
nex VIII, at para. 20. 

 Afr. Comm’n H.P.R., Amnesty International, Comité Loosli Bachelard, 
Lawyers Committee for Human Rights, Association of Members of the Episco-
pal conference of East Africa v. Sudan, Communications 48/90, 50/91, 52/91 
and 89/93, in: 13th Activity Report (1999-2000), Annex V, pp. 124-138, at 132 
(para. 50). 

 Id., at 131-133 (paras. 47-52). 
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submission of the “prima facie case” – generally rests on the complain-
ant:  

It is not for the Commission to verify the authenticity of the post-
mortem reports or the truth of the government’s defence. The bur-
den is on the complainant to furnish the Commission with evidence 
of his allegations. In the absence of concrete proof, the Commission 
cannot hold the latter to be in violation … of the Charter.  

However, this allocation is reversed under certain circumstances: 
[W]here allegations of human rights abuse go uncontested by the 
government concerned, even after repeated notifications, the Com-
mission must decide on the facts provided by the complainant and 
treat those facts as given …. This principle conforms with the prac-
tice of other international human rights adjudicatory bodies and the 
Commission’s duty to protect human rights.  

This principle to take the violation “as proven, or at the least probable 
or plausible”  represents a long standing practice of the Commis-
sion.  Another effect of this positive duty is a duty to investigate: Not 
                                                           

 Compare Rachel Murray, ‘Evidence and Fact-Finding by the African 
Commission’, in: Malcolm Evans/ Rachel Murray (eds.), The African Charter 
on Human and Peoples’ Rights: The System in Practice, 1986-2000, Cambridge 
2002, pp. 100-136, at 111. 

 Afr. Comm’n H.P.R., Sir Dawda K Jawara v. Gambia, Communications 
147/95 and 149/96, in: 13th Activity Report (1999-2000), Annex V, pp. 96-107, at 
104 (para. 53). 

 Afr. Comm’n H.P.R., Commission Nationale des Droits de l’Homme et 
des Libertés de la Federation Nationale des Unions de Jeunes Avocats de France 
v. Chad, Communication 74/92 (1995), in: 9th Activity Report (1995-1996), An-
nex VIII, at para. 25. 

 Afr. Comm’n H.P.R., Amnesty International, Comité Loosli Bachelard, 
Lawyers Committee for Human Rights, Association of Members of the Episco-
pal conference of East Africa v. Sudan, Communications 48/90, 50/91, 52/91 
and 89/93, in: 13th Activity Report (1999-2000), Annex V, pp. 124-138, at 133 
(para. 52). 

 See also Afr. Comm’n H.P.R., Free Legal Assistance Group, Lawyers’ 
Committee for human Rights, Union Interafricaine des Droits de l’Homme, Les 
Témoins de Jehova v. Zaire, Communications 25/89, 47/90, 56/91 and 100/93, 
in: 9th Activity Report (1995-1996), Annex VIII, at para. 40; Afr. Comm’n 
H.P.R., Malawi African Association, Amnesty International, Ms. Sarr Diop, Un-
ion Interafricaine des Droits de l’Homme and RADDHO, Collectif des Veuves 
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only the failure to prevent killings, but also the failure to investigate kil-
lings or disappearances that took place can be a violation of Article 4, 
even if the deeds are not committed by State agents.  The case against 
Chad illustrates that it is often a combination of failure to act in order 
to protect a person and the failure to investigate a killing afterwards: 
“The Minister responsible … refused to issue protection. Subsequently, 
the Minister did not initiate investigation[s] into the killing.”  Even in 
cases of governments being more cooperative, the quality of investiga-
tions has to meet certain standards. In the cases against Sudan,  

[t]he investigations undertaken by the Government are a positive 
step, but their scope and depth fall short of what is required to pre-
vent and punish extra-judicial executions. Investigations must be 
carried out by entirely independent individuals, provided with the 
necessary resources, and their findings should be made public and 
prosecutions initiated in accordance with the information uncov-
ered.  

                                                           
et Ayants-droit, Association Mauritanienne des Droits de L’Homme v. Islamic 
Republic of Mauritania, Communications 54/91, 61/91, 98/93, 164/97-196/97 
and 210/98, in: 13th Activity Report (1999-2000), Annex V, pp. 138-162, at 153 
(para. 92); Afr. Comm’n H.P.R., Amnesty International, Comité Loosli Bache-
lard, Lawyers Committee for Human Rights, Association of Members of the 
Episcopal conference of East Africa v. Sudan, Communications 48/90, 50/91, 
52/91 and 89/93, in: 13th Activity Report (1999-2000), Annex V, pp. 124-138, at 
133 (para. 52); Afr. Comm’n H.P.R., Mouvement Burkinabé des Droits de 
l’Homme et des Peuples v. Burkina Faso, Communication 204/97, 14th Activity 
Report (2000-2001), Annex V, pp. 78-86, at 84 (para. 42). 

 Afr. Comm’n H.P.R., Commission Nationale des Droits de l’Homme et 
des Libertés de la Federation Nationale des Unions de Jeunes Avocats de France 
v. Chad, Communication 74/92 (1995), in: 9th Activity Report (1995-1996), An-
nex VIII, at para. 25; Ankumah, African Commission, p. 115. 

 Afr. Comm’n H.P.R., Commission Nationale des Droits de l’Homme et 
des Libertés de la Federation Nationale des Unions de Jeunes Avocats de France 
v. Chad, Communication 74/92 (1995), in: 9th Activity Report (1995-1996), An-
nex VIII, at para. 5. 

 Afr. Comm’n H.P.R., Amnesty International, Comité Loosli Bachelard, 
Lawyers Committee for Human Rights, Association of Members of the Episco-
pal conference of East Africa v. Sudan, Communications 48/90, 50/91, 52/91 
and 89/93, in: 13th Activity Report (1999-2000), Annex V, pp. 124-138, at 132 
(para. 51); see also Afr. Comm’n H.P.R., Mouvement Burkinabé des Droits de 
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The commission constituted in this case consisted of the District Prose-
cutor and police and security officials, and thus ran the risk of over-
looking “the possibility that police and security forces may be impli-
cated in the very massacres they are charged to investigate.”  Such a 
commission of enquiry, in the Commission’s view, by its very composi-
tion, does not provide the required guarantees of impartiality and inde-
pendence and eventually leads to a violation of Article 4 of the African 
Charter, as it does not provide adequate evidence to satisfy the Com-
mission.  

II. Exceptions – Non-Arbitrary Deprivation of Life 

The rights covered by the African Charter are not guaranteed in an ab-
solute manner.  “Clawback clauses” are included in several substan-
tive provisions of the African Charter.  The rights in question are 
only guaranteed e.g. with the possibility of limiting them for “reasons 
and conditions previously laid down by law”,  “subject to law and 
order”,  “within the law”  or to persons that “abide by the law”.  

                                                           
l’Homme et des Peuples v. Burkina Faso, Communication 204/97, 14thActivity 
Report (2000-2001), Annex V, pp. 78-86, at 82 (para. 42). 

 Afr. Comm’n H.P.R., Amnesty International, Comité Loosli Bachelard, 
Lawyers Committee for Human Rights, Association of Members of the Episco-
pal conference of East Africa v. Sudan, Communications 48/90, 50/91, 52/91 
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 See e.g. Ouguergouz, La Charte africaine, p. 257. 

 Ankumah, African Commission, p. 176-177; c.f. Bello, 194 RdC (1985-V), 
at 179. 

 Article 6 African Charter reads: “Every individual shall have the right to 
liberty and to the security of his person. No one may be deprived of his free-
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lar, no one may be arbitrarily arrested or detained.” 

 Article 8 African Charter reads: “Freedom of conscience, the profession 
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Other rights are guaranteed only “subject to the obligation of solidarity 
provided for in Article 29”,  if exercised “in accordance with the pro-
visions of the law”  or “in accordance with the provisions of the ap-
propriate law”.  Article 4 does not include such a “clawback clause”. 
Thus, even though it has been stressed that Article 4 is not “diluted by 
qualificatory annexes”,  the fact that this article does not expressly 
prohibit the death penalty cannot serve as evidence for the right to life 
being absolute under the African Charter.  Capital punishment under 
certain conditions, killings which result from self-defence, deaths re-
sulting from the use of reasonable force in law enforcement and killings 
in war which are not forbidden under international law regulating the 
conduct of armed conflict, are regarded as non-arbitrary deprivations of 
life under the African Charter.  

                                                           
 Article 9 para. 2 African Charter reads: “Every individual shall have the 

right to express and disseminate his opinions within the law.” 

 Article 10 para. 2 African Charter reads: “Every individual shall have the 
right to free association provided that he abides by the law.” and Article 12 Af-
rican Charter reads: “Every individual shall have the right to freedom of 
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 Article 13 para. 1 African Charter reads: “Every citizen shall have the 
right to participate freely in the government of his country, either directly or 
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propriate law.” 

 Graf, Afrikanische Menschenrechtscharta, pp. 35-36: “Art. 4 … [gilt] … 
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 Ouguergouz, La Charte africaine, p. 92. 

 Ankumah, African Commission, p. 113. 
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As a consequence of the word “arbitrary” in Article 4, the death penal-
ty is not prohibited under the Charter,  but it is restricted: If it is im-
posed in a trial violating the fair trial guarantees of Article 7 of the 
Charter, the subsequent death penalty is arbitrary and thus transgresses 
Article 4.  
Concerning the deprivation of life in the course of administrative police 
action, the commission has given very little guidance so far. It stated 
that shooting by police officers to kill peacefully striking workers vio-
lates the right to life,  but up to now did not give details on situations 
less obvious. In this respect Article 4 of the African Charter is inter-
preted parallel to Article 6 ICCPR.   
The same holds true in respect to deprivations of life in armed conflicts: 
The African Commission followed the same assessment that is used in 
connection with the ICCPR and the American Convention. It stated 
that even in “a civil war, civilians in areas of strife are especially vulner-
able and the State must take all possible measures to ensure that they 
are treated in accordance with international humanitarian law” in order 

                                                           
 Graf, Afrikanische Menschenrechtscharta, p. 36; Ankumah, African Com-
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 Afr. Comm’n H.P.R., International Pen, Constitutional Rights Project, 
Interights on behalf of Ken Saro-Wiwa Jr. and Civil Liberties Organisation v. 
Nigeria, Communications 137/94, 139/94, 154/96 and 161/97, in: 12th Activity 
Report (1998-1999), Annex V, pp. 62-73, at 71 (para. 103); Afr. Comm’n H.P.R., 
Malawi African Association, Amnesty International, Ms. Sarr Diop, Union In-
terafricaine des Droits de l’Homme and RADDHO, Collectif des Veuves et 
Ayants-droit, Association Mauritanienne des Droits de L’Homme v. Islamic Re-
public of Mauritania, Communications 54/91, 61/91, 98/93, 164/97-196/97 and 
210/98, in: 13th Activity Report (1999-2000), Annex V, pp. 138-162, at 157 (para. 
120); Afr. Comm’n H.P.R., Forum of Conscience v. Sierra Leone, Communicati-
on 223/98, in: 14th Activity Report (2000-2001), Annex V, pp. 43-46, at 44 (para. 
19). 

 Afr. Comm’n H.P.R., Krischna Achutan (on behalf of Aleke Banda), Am-
nesty International on behalf of Orton and Vera Chirwa and Amnesty Inter-
national on behalf of Orton and Vera Chirwa v. Malawi, Communications 64/ 
92, 68/92 and 78/92, in: 8th Activity Report (1994-1995), Annex VI (No. 11), at 
paras. 5-6. 

 Ankumah, African Commission, pp. 115-116; compare supra, Part One, 
Chapter B) II. 
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not to violate Article 4.  The Commission thus follows the principle 
that international humanitarian law is the lex specialis according to 
which the arbitrariness of a killing is judged.  

III. No Explicit Non-Derogability of Article 4 

The African Charter does not mention the right to life as a non-
derogable right.  Such a rule might seem superfluous, as the African 
Charter does not contain an explicit derogation clause setting out the 
procedures to be followed during times of war or national disasters.  
Thus, the Commission has held that this lack of a derogation clause 
means that States cannot derogate from the rights of the Charter at any 
time, be it during war, situations of emergency or peace.  However, 
the African Charter does provide for other possibilities for limiting the 
rights protected. Article 27 of the African Charter under the heading 
“Duties” reads: 

(1) Every Individual shall have duties towards his family and soci-
ety, the State and other legally recognized communities and the in-
ternational community. (2) The rights and freedoms of each individ-
ual shall be exercised with due regard to the rights of others, collec-
tive security, morality and common interest. 

                                                           
 Afr. Comm’n H.P.R., Amnesty International, Comité Loosli Bachelard, 

Lawyers Committee for Human Rights, Association of Members of the Episco-
pal conference of East Africa v. Sudan, Communications 48/90, 50/91, 52/91 
and 89/93, in: 13th Activity Report (1999-2000), Annex V, pp. 124-138, at 132 
(para. 50). 

 Compare supra, Part One, Chapter B) II. 6. 

 C.f. Ramcharan, 30 Nether. Int’l L. Rev. (1983), at 319. 

 C.f. Heyns, in: Evans/ Murray (eds.), at 139; Nigel S. Rodley, The Treat-
ment of Prisoners under International Law, Oxford 1987, p. 145; on the back-
ground compare Leon Wessels, ‘Derogation from Human Rights: A possible 
Dispensation for Africa and southern Africa’, in: 27 S. Afr. Yb. Int’l L. (2002), 
pp. 120-139, at 133; Oraá, States of Emergency, pp. 209-210. 

 Afr. Comm’n H.P.R., Commission Nationale des Droits de l’Homme et 
des Libertés de la Federation Nationale des Unions de Jeunes Avocats de France 
v. Chad, Communication 74/92 (1995), in: 9th Activity Report (1995-1996), An-
nex VIII, at para. 21. 
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According to the African Commission “[t]he only legitimate reasons 
for limitations to the rights and freedoms or the African Charter are to 
be found in Article 27 (2).”  While restrictions concerning “due re-
gard to the rights of others” are unproblematic, “collective security, 
morality and common interest” are broad and undefined and thus re-
garded as problematic.  Para. 2 is interpreted restrictively.  Whereas 
article 27 para. 2 could play a role as a general limitation clause con-
cerning all rights, these limitations are restricted to those acceptable 
under international human rights law, that are thus regarded as being 
applicable to the rights in the African Charter.  Such limitations, ac-
cording to the African Commission, must be strictly proportionate 
with and absolutely necessary for the respective advantages and may 
not erode a right such that the right itself becomes illusory.  To this 
extent, these limitations correspond with the standards applicable in 
connection with the ICCPR and the American Convention. 
Notwithstanding the absence of a derogation clause, the right to life is 
understood to be “supreme” and thus non-derogable.  This finds sup-
port in the fact that several articles of the African Convention explicitly 
state that exceptions are permitted under certain circumstances, but no 
such statement is included in Article 4.  The Commission itself refers 

                                                           

 Afr. Comm’n H.P.R., Media Rights Agenda, Constitutional Rights Pro-
ject, Media Rights Agenda and Constitutional Rights Project v. Nigeria, Com-
munications 105/93, 128/94, 130/94 and 1523/96, in: 12th Activity Report (1998-
1999), Annex V, pp. 52-61, at 58 (para. 68); see also Afr. Comm’n H.P.R., Con-
stitutional Rights Project, Civil Liberties Organisation and Media Rights 
Agenda v. Nigeria, Communications 140/94, 141/94, 145/95, in: 13th Activity 
Report (1999-2000), Annex V, pp. 54-62, at 60 (para. 41). 

 Ankumah, African Commission, p. 170. 

 Ouguergouz, La Charte africaine, p. 260. 

 Heyns, in: Evans/ Murray (eds.), at 140 (footnote 11). 

 Afr. Comm’n H.P.R., Constitutional Rights Project, Civil Liberties Orga-
nisation and Media Rights Agenda v. Nigeria, Communications 140/94, 141/ 
94, 145/95, in: 13th Activity Report (1999-2000), Annex V, pp. 54-62, at 61 (para. 
42). 

 Ankumah, African Commission, p. 112; c.f. Nsereko, in: Ramcharan (ed.), 
at 273. 

 Ramcharan, in: Ramcharan (ed.), at 15-16. 
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to non-derogable rights, even though it confirms that the concept of 
derogation is alien to the African Charter: 

Whilst the Commission is aware that states may face difficult situa-
tions the Charter does not contain a general provision permitting 
states to derogate from their responsibilities in times of emergency, 
especially for what is generally referred to as non-derogable 
rights.  

Thus, it is accepted that some, but not all rights are derogable under the 
African Charter.  At least the four non-derogable rights commonly 
accepted by other human rights treaties are also non-derogable in the 
African system,  i.e. the right to life, the right to be free from torture 
and other inhumane treatment or punishment, the right to be free from 
slavery or servitude, and the principle of non-retroactivity of penal 
law.  In consequence, irrespective of whether and to what extent the 
possibility of derogating under the African Charter is accepted,  the 
right to life is not derogable. 

IV. Conclusion: Killings Under the African Charter 

The Protection of the right to life under the African Charter on Human 
and Peoples’ Rights is again very similar to the one under the Interna-
tional Covenant on Civil and Political Rights as well as the American 
Convention on Human Rights. The decisive phrase referring to the 
right to life is “No one may be arbitrarily deprived of this right.” This 
standard encompasses the same possible exceptions as the other human 

                                                           
 Afr. Comm’n H.P.R., Amnesty International, Comité Loosli Bachelard, 

Lawyers Committee for Human Rights, Association of Members of the Episco-
pal conference of East Africa v. Sudan, Communications 48/90, 50/91, 52/91 
and 89/93, in: 13th Activity Report (1999-2000), Annex V, pp. 124-138, at 131 
(para. 42). 

 Oraá, States of Emergency, pp. 209-210. 

 Oraá, States of Emergency, pp. 229. 

 Compare Id., p. 96. 

 Compare the comprehensive discussion of this topic in Ouguergouz, La 
Charte africaine, pp. 255-288; compare also Oraá, States of Emergency, pp. 209-
269. 
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rights treaties referred to above; the death penalty is not prohibited ab-
solutely but its restrictions are lower in the African system. The loss of 
life in administrative action is not generally prohibited, but subject to 
the standards of Article 27 para. 2, including a strict standard of pro-
portionality. The African Commission regards the right to life as non-
derogable albeit the African Charter does not provide a general deroga-
tion clause. But it accepts that the right to life is not absolute and is sub-
ject to humanitarian law standards as leges speciales in situations where 
these standards are applicable. 

E. The European Convention on Human Rights 

The (European) Convention for the Protection of Human Rights and 
Fundamental Freedoms  is the core of the European Human Rights 
System. The text of the Convention was drafted under the auspices of 
the Council of Europe and adopted in Rome in 1950.  It entered into 
force on September 3, 1953  after the required number of 10 ratifica-
tions was reached.  

                                                           
 European Convention on Human Rights, formally entitled “Convention 

for the Protection of Human Rights and Fundamental Freedoms”, adopted at 
Rome, Italy, on November 4, 1950, entry into force on September 3, 1953, re-
printed in: European Treaty Series No. 5 and 213 UNTS (1955), No. 2889, 
pp. 222-261. 

 On the history of the Convention see Robertson/ Merrills, Human 
Rights, pp. 121-124; on the legislative history of Article 2 see Bertrand G. Ram-
charan, ‘The Drafting History of Article 2 of the European Convention on 
Human Rights’, in: Bertrand G. Ramcharan (ed.), The Right to Life in Interna-
tional Law, Dordrecht 1985, pp. 57-61. 

 The text of the Convention was amended according to several additional 
protocols. All amendments by earlier Protocols have been replaced by Protocol 
No. 11 to the Convention for the Protection of Human Rights and Fundamen-
tal Freedoms, restructuring the control machinery established thereby, adopted 
at Strasbourg, France on May 11, 1994, entry into force on November 1, 1998, 
European Treaty Series No. 155. It was followed by Protocol No. 12 to the 
Convention for the Protection of Human Rights and Fundamental Freedoms, 
Introducing a General Prohibition of Discrimination, adopted at Rome, Italy 
on November 4, 2000, entry into force on April 1, 2005, European Treaty Series 
No. 177 and Protocol No. 13 to the Convention for the Protection of Human 
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The importance of the right to life is underlined by the fact that it is the 
first substantive right set out in the European Convention.  However, 
in contrast to the prohibition of torture,  the protection of the right to 
life is not absolute.  Article 2 ECHR reads: 

(1) Everyone’s right to life shall be protected by law. No one shall be 
deprived of his life intentionally save in the execution of a sentence 
of a court following his conviction of a crime for which this penalty 
is provided by law. (2) Deprivation of life shall not be regarded as 
inflicted in contravention of this Article when it results from the use 
of force which is no more than absolutely necessary: (a) in defense 
of any person from unlawful violence; (b) in order to effect a lawful 
arrest or to prevent the escape of a person lawfully detained; (c) in 
action lawfully taken for the purpose of quelling a riot or insurrec-
tion. 

The protection is supplemented by two Additional Protocols aiming at 
the abolition of the death penalty in times of peace  and in times of 
war.  

                                                           
Rights and Fundamental Freedoms Concerning the abolition of the death pen-
alty in all circumstances, adopted at Vilnius, Lithuania on May 3, 2002, entry 
into force on July 1, 2003, European Treaty Series No. 187. Protocol No. 14 to 
the Convention for the Protection of Human Rights and Fundamental Free-
doms, Amending the Control System of the Convention, adopted at Stras-
bourg, France on May 13, 2004, Council of Europe Treaty Series No. 194, is not 
in force yet. 

 Compare Article 66 para. 2 of the Convention. 

 Stefan Trechsel, ‘Spotlights on Article 2 ECHR, the Right to Life’, in: 
Wolfgang Benedek/ Hubert Isak/ Renate Kicker (eds.), Development and De-
veloping International and European Law: Essays in Honour of Konrad Gin-
ther on the Occasion of his 65th Birthday, Frankfurt am Main 1999, pp. 671-686, 
p. 671; Jan Michael Bergmann, Das Menschenbild der Europäischen Menschen-
rechtskonvention, Baden-Baden 1995, p. 131. 

 Article 3 of the European Convention. 

 On possible exceptions see infra Part One, Chapter E) II. 

 Protocol No. 6 to the Convention for the Protection of Human Rights 
and Fundamental Freedoms concerning the Abolition of the Death Penalty, 
adopted at Strasbourg, France on April 28, 1983, entry into force on March 1, 
1985, European Treaty Series No. 114. 
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I. Article 2 European Convention on Human Rights’ Scope of 
Protection 

The existence of the right to life is not explicitly laid down in Article 2 
ECHR. While other substantial guarantees of the Convention read 
“Everyone has the right to …”,  Article 2 ECHR takes the existence 
of the right to life for granted.  Unlike other articles, it additionally 
formulates a “positive” duty to protect  and thus stresses an aspect 
that is generally laid down in Article 1 of the Convention: “The High 
Contracting Parties shall secure … the rights and freedoms defined in 
Section I of this Convention.”  Article 2 European Convention’s 

                                                           
 Protocol No. 13 to the Convention for the Protection of Human Rights 

and Fundamental Freedoms Concerning the abolition of the death penalty in all 
circumstances, adopted at Vilnius, Lithuania on May 3, 2002, entry into force 
on July 1, 2003, European Treaty Series No. 187. 

 Compare Article 5 (“Everyone has the right to liberty and security of per-
son.”), Article 8 (“Everyone has the right to respect for his private and family 
life, his home and his correspondence.”), Article 9 (“Everyone has the right to 
freedom of thought, conscience and religion;”), Article 10 (“Everyone has the 
right to freedom of expression.”), Article 11 (“Everyone has the right to free-
dom of peaceful assembly and to freedom of association with others, including 
the right to form and to join trade unions for the protection of his interests.”) 
and similar Article 12 (“Men and women of marriageable age have the right to 
marry and to found a family, ...”). 

 Article 2 para. 1: “Everyone’s right to life …”; c.f. Torkel Opsahl, ‘The 
Right to Life’, in: Ronald St. John Macdonald/ Franz Matscher/ Herbert Pet-
zold (eds.), The European System for the Protection of Human Rights, Dord-
recht 1993, pp. 207-223, at 207; critically Francis G. Jacobs; Robin C.A. White, 
The European Convention on Human Rights, 2nd ed., Oxford 1996, p. 41. 

 Article 2 para. 1: “Everyone’s right to life shall be protected by law.”, 
compare Jens Meyer-Ladewig, Konvention zum Schutz der Menschenrechte und 
Grundfreiheiten, Baden-Baden 2003, Art. 2, para. 7 (p. 45); Villiger, Handbuch 
EMRK, para. 277 (p. 171); David J. Harris/ Michael O’Boyle/ Colin Warbrick, 
Law of the European Convention on Human Rights, London 1995, p. 37; Dijk/ 
Hoof, European Convention, p. 297. 

 It is argued that this addition in Article 2 does not affect the substance of 
the right to life, as, according to Articles 1 and 13, “the obligations of the au-
thorities under the Convention in any event include the duty to provide legal 
guarantees against violations by others, as well as the duty to respect the rights 
themselves.”, see Jacobs/ White, European Convention, p. 41. 
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scope of protection thus can be divided into two categories: its defen-
sive function and its beneficiary function.  

1. The Defensive Function (status negativus) 

Like the other human rights conventions, the European Convention 
grants the individual a right to ward off encroachments on his life by 
the State.  But the wording of Article 2 is not entirely clear as to the 
question of whether any encroachments on a person’s life are covered, 
or only certain ones: 
Article 2 para. 1 ECHR contains the prohibition “No one shall be de-
prived of his life intentionally …”. This formulation equals the system 
of other prohibitions in the Convention,  apart from the necessary 
“intention”. It is the only instance where the Convention refers to a 
mens rea in connection with the interference with a protected right.  
The use of the word “intentionally”, and “intentionnellement” in the 
likewise authentic French text,  is open to various interpretations: 

                                                           
 Harris et al., European Convention, p. 37.; compare generally Georg Ress, 

‘The Duty to Protect and to Ensure Human Rights under the European Con-
vention on Human Rights’, in: Eckart Klein (ed.), The Duty to Protect and En-
sure Human Rights, Berlin 2000, pp. 165-205, at 165-167. 

 See e.g. Felix Ermacora/ Manfred Nowak/ Hannes Tretter (eds.), Die Eu-
ropäische Menschenrechtskonvention in der Rechtsprechung der österreichischen 
Höchstgerichte, Wien 1983, Article 2, para. 6.3 (pp. 123-126); on the correspon-
ding duty to protect compare Trechsel, in: Benedek et al. (eds.), at 673-678. 

 Compare Article 3 (“No one shall be subjected to torture or to inhuman 
or degrading treatment or punishment.“), Article 4 para. 1 (“No one shall be 
held in slavery or servitude.”) and para. 2 (“No one shall be required to per-
form forced or compulsory labour.”), and Article 7 (“No one shall be held 
guilty of any criminal offence on account of any act or omission which did not 
constitute a criminal offence under national or international law at the time 
when it was committed.”). 

 Trechsel, in: Benedek et al. (eds.), at 679. 

 See Article 59, para. 4 ECHR; compare Shabtai Rosenne, ‘The Meaning of 
“Authentic Text” in Modern Treaty Law’, in: Rudolph Bernhardt/ Wilhelm 
Karl Geck/ Günther Jaenicke/ Helmut Steinberger (eds.), Völkerrecht als 
Rechtsordnung – Internationale Gerichtsbarkeit – Menschenrechte: Festschrift 
für Hermann Mosler, Berlin 1983, pp. 759-784, at 772-773. 
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a) Does “Intentional Deprivation” Require Dolus? 

According to the ordinary meaning of the term, consequences are in-
tended if they are “meant”, desired or aimed at or if they are the reason, 
purpose or objective of an action.  A closer look at the word “inten-
tion” is taken in the criminal law context. As laid out above, the degrees 
of intention reach from direct intention of the first degree and direct in-
tention of second degree to dolus eventualis.  
The second sentence of Article 2 itself indicates which degree of inten-
tion could be referred to; the death penalty is laid down as one or even 
the only exception to the prohibition of “intentional deprivation”. The 
death penalty is per se executed with dolus directus of the first degree, as 
the death of the person is the aim of an execution.  Some scholars are 
thus of the opinion that the second sentence of Article 2 para. 1 has to 
be understood as “No one shall be deprived of his life with direct inten-
tion of the first degree …”. They argue that capital punishment is the 
only case in which the intentional killing of a person can be accepted 
under the Convention.  
This has been criticised by other authors who reason that it would for 
example even prohibit lethal acts in self-defence.  At first sight, these 
exceptions enumerated in Article 2 para. 2 seem to be in conflict with 
the apparently sole exception laid down in para. 1, i.e. the death penalty. 
However, the exceptions laid down in para. 2 do not necessarily require 
direct intention of the first degree.  In cases of self-defence, the aim of 
the action is to stop the attack, not to kill the attacker. The person de-
fending himself would not regard himself as having failed if the attack 

                                                           
 Compare Wilson, Criminal Theory, p. 149; Simester/ Sullivan, Criminal 

Law, p. 126-127; Duff, Intention, pp. 36-37. 

 Compare supra, Introduction, Chapter C) II. 1. 

 Compare supra, Introduction, Chapter C) II. 1. a). 

 Bergmann, Menschenbild, p. 134; similarly, Meyer-Ladewig, Menschen-
rechte und Grundfreiheiten, Art. 2, para. 1 (p. 43). 

 Trechsel, in: Benedek et al. (eds.), at 679-680; Eur. Ct. H.R., McCann, Se-
ries A, No. 324, p. 46 (para. 138). 

 Gerd Seidel, Handbuch der Grund- und Menschenrechte auf staatlicher, 
europäischer und universeller Ebene, Baden-Baden 1996, p. 8; Frowein/ Peukert 
(eds.), EMRK-Kommentar, Art. 2, para. 10 (p. 35). 
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was stopped but the attacker survives.  Thus, self-defence at the ut-
most requires direct intention of second degree.  The same holds true 
for the other exceptions laid down in para. 2; they do include intention, 
even direct intention, as to the death of a person. But they do not cover 
direct intention of the first degree; if the killing of a person is the pur-
pose or main aim of an action, this killing is prohibited by the conven-
tion.  According to Article 2 ECHR, the death of a person may only 
be the unavoidable result of force employed in order to pursue another 
aim, e.g. to save a hostage who is threatened with being killed.  In 
such cases, the death of the person in question is accepted as being a 
virtually certain consequence of achieving the purpose and thus covered 
by dolus eventualis, or even a necessary precondition to achieve another 
purpose and thus covered by direct intention of second degree. 
Therefore, the interpretation that according to Article 2 para. 1 no one 
shall be deprived of his life exclusively with direct intention of the first 
degree is too narrow. The exceptions of para. 2 show that deprivation of 
life with direct intention of second degree or with dolus eventualis is 
also covered by the prohibition stated in para. 1; the explicit exceptions 
would not be necessary if the scope of para. 1 was so narrow that it 
only covered direct intention of the first degree. 

b) Does Article 2 Cover Negligent Deprivation of Life? 

On the other hand, the fact that the second sentence of Article 2 para. 1 
refers to “intentional killing” has been interpreted as meaning that un-
intentional, i.e. negligent killings do not constitute a violation of Arti-
cle 2.  

                                                           
 But see Nowak, CCPR Commentary, Art. 6, para. 12 (footnote 35, p. 

110). 

 Compare supra, Part One, Chapter B) II. 2. 

 Frowein, in: Denninger/ Hinz (eds.), at 117; Ermacora et al. (eds.), Euro-
päische Menschenrechtskonvention, Art. 2, para. 6.4.1 (p. 127); Frowein/ Peu-
kert (eds.), EMRK-Kommentar, Art. 2, para. 12 (p. 36). 

 Compare e.g. Ermacora et al. (eds.), Europäische Menschenrechtskonven-
tion, Art. 2, para. 6.4.1 (p. 127). 

 Trechsel, in: Benedek et al. (eds.), at 680; Ermacora et al. (eds.), Europäi-
sche Menschenrechtskonvention, Art. 2, para. 6.3.2 (p. 124); but see Heinz Gu-
radze, Die Europäische Menschenrechtskonvention: Konvention zum Schutze 
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There is almost no reported discussion of the drafts of Article 2 
ECHR,  but the decision in X v. Belgium  by the European Com-
mission on Human Rights  has been interpreted as supporting the 
thesis that Art. 2 ECHR protects exclusively against intentional killings 
and not against negligent killings.  This decision bases its argument on 
the fact that it could not be proven that the constable who fired a shot 
intended to kill the victim. At the same time the Commission also 
stated that “he must be considered to have acted in self-defence.”  
Thus, it is not entirely clear which of these two arguments was the deci-
sive one and the Commission’s reasoning has thus been criticised as 
“unsatisfactory”.  Later, the Commission made clear that the obliga-
tion arising from Article 2 goes beyond a prohibition of intentional 
deprivation and thus opened the possibility of covering negligent dep-
rivations:  

                                                           
der Menschenrechte und Grundfreiheiten nebst Zusatzprotokollen – Kommen-
tar, Berlin 1968, Article 2, para. 4 (p. 48), stating that the word “intentional” 
emphasises that actions by state agents are covered, but cannot serve as argu-
mentum e contrario and thus does not exclude negligent killings. 

 James Edmund Sandford Fawcett, The Application of the European Con-
vention on Human Rights, 2nd ed., Oxford 1987, p. 34. 

 Eur. Comm’n H.R., X v. Belgium, Appl. No. 2758/66, Decision of May 
21, 1969, in: 12 Yb. Eur. Conv. Hum. Rts. (1969), pp. 174-193. 

 The Commission held its first session in July 1954 and was abolished pur-
suant to Protocol No. 11 to the Convention for the Protection of Human 
Rights and Fundamental Freedoms, restructuring the control machinery estab-
lished thereby, adopted at Strasbourg, France on May 11, 1994, entry into force 
on November 1, 1998, European Treaty Series No. 155. C.f. Erik Fribergh/ 
Mark E. Villiger, ‘The European Commission of Human Rights’, in: Ronald St. 
John Macdonald/ Franz Matscher/ Herbert Petzold (eds.), The European Sys-
tem for the Protection of Human Rights, Dordrecht 1993, pp. 605-620; Jens 
Meyer-Ladewig/ Herbert Petzold, ‘Der neue ständige Europäische Gerichtshof 
für Menschenrechte’, in: 52 NJW (1999), pp. 1165-1166, at 1165. 

 Frowein/ Peukert (eds.), EMRK-Kommentar, Art. 2, para. 5 (p. 31). 

 Eur. Comm’n H.R., X v. Belgium, 12 Yb. Eur. Conv. Hum. Rts. (1969), at 
192. 

 Jacobs/ White, European Convention, p. 45. 

 Eur. Comm’n H.R., Association X v. United Kingdom, Appl. No. 7154/ 
75, Decision of July 12, 1978, 14 D.R. (1979), pp. 31-39, at 32; Andrew Clap-
ham, ‘The “Drittwirkung” of the Convention’, in: Ronald St. John Macdonald/ 
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If the text of the Convention is examined thoroughly, the exceptions in 
the second paragraph of Article 2 show that the scope of protection 
must also include negligent killings. The exceptions cover killings that 
are the result of absolutely necessary force. Thus, unlikely and unfore-
seeable results are also covered by the exception.  This would not be 
necessary, if such unintended killings would not be prohibited by the 
respective rule. Then, para. 2 could simply refer to “killings that are 
necessary” instead of killings that are the result of necessary acts. Thus, 
Article 2 of the Convention must refer to intentional and unintentional 
killings.  It also covers a duty to abstain from acts which needlessly 
endanger life.  This scope of protection is by now also clarified by the 
European Court of Human Rights,  the body who has the task of in-
terpreting the Convention authoritatively according to Article 32 
ECHR.  
In consequence, the defensive function of Article 2 covers a prohibition 
on States depriving persons of their lives and acting in a way that may 
result in the death of a person, subject to the exceptions described infra. 

2. The Beneficiary Function (status positivus) 

The prohibition on intentional deprivation of life is understood to be 
addressed not only to the national authorities of a Party State, but also 

                                                           
Franz Matscher/ Herbert Petzold (eds.), The European System for the Protec-
tion of Human Rights, Dordrecht 1993, pp. 163-206, at 177-178. 

 Anne Peters, Einführung in die Europäische Menschenrechtskonvention, 
München 2003, p. 36. 

 Gollwitzer, Menschenrechte, Art. 2 MRK/Art. 6 IPBPR, para. 7 (p. 156). 

 Dijk/ Hoof, European Convention, p. 297. 

 Eur. Ct. H.R., McCann, Series A, No. 324, p. 46 (para. 148). 

 Formerly Article 45 of the Convention; compare Johan Callewaert, ‘The 
Judgments of the Court: Background and Content’, in: Ronald St. John Mac-
donald/ Franz Matscher/ Herbert Petzold (eds.), The European System for the 
Protection of Human Rights, Dordrecht 1993, pp. 713-731, at 725; compare also 
Paul Mahoney/ Søren C. Prebensen, ‘The European Court of Human Rights’, 
in: Ronald St. John Macdonald/ Franz Matscher/ Herbert Petzold (eds.), The 
European System for the Protection of Human Rights, Dordrecht 1993, pp. 621-
643; Meyer-Ladewig/ Petzold, 52 NJW (1999), pp. 1165-1166. 
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to private persons.  As violations of the Convention can only be in-
voked in relation to State authorities, this assessment encompasses a 
positive duty of these authorities.  ‘Protect’ thus refers to the State’s 
positive duty to ensure that other individuals do not violate a person’s 
rights,  i.e. to secure the right to life by putting in place effective 
criminal-law provisions to deter the commission of offences against the 
person.  Furthermore, the Commission has stated that the first sen-
tence of Article 2 refers to a general obligation of all authorities to take 
appropriate measures to protect life, and not merely to the legislator; 
the State is enjoined “to take appropriate steps to safeguard life”.  The 
duty to protect life entails an obligation to reduce life threatening acts 
by the State to absolutely necessary cases and in compliance with the 
principle of proportionality. In enforcing such acts, all options for pro-
tecting life must be taken.  
This positive duty also influences the standards of proof applied by the 
European Court on Human Rights: 

a) Effects on the Standards of Proof Applicable 

In Cyprus v. Turkey, the Commission still considered itself unable to 
reach a conclusion as to the liability under Article 2 in the absence of 
evidence on the deaths of missing persons. This was partly due to the 

                                                           
 Eur. Comm’n H.R., Mrs W. v. United Kingdom, Appl. No. 9348/81, De-

cision of February 28, 1983, 32 D.R. (1983), pp. 190-210, at 199-200; Eur. 
Comm’n H.R., Mrs W. v. Ireland, Appl. No. 9360/81, Decision of February 28, 
1983, 32 D.R. (1983), pp. 211-219, at 213; Dröge, Positive Verpflichtungen, 
p. 379; Dijk/ Hoof, European Convention, p. 297; Clapham, in: Macdonald et 
al., at 177. 
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fact that Turkey refused to give access to the Commission to the places 
of detention of the persons in question and to respond to the allega-
tions.  The European Court generally applied relatively strict rules 
concerning the level of proof. Unlike the Inter-American Commission 
on Human Rights and the UN Human Rights Committee,  it initially 
was not willing to base decisions merely on the fact that the respondent 
State did not provide adequate information.  
Hence, the European Court gave little attention to the right to life until 
the late 1980’s.  Later it held that where an individual is taken into 
custody in good health but is found to be injured at the time of release, 
it is incumbent on the State to provide a plausible explanation of how 
those injuries were caused. If the State fails to do so, an issue arises un-
der Article 3 of the Convention.  Following this assessment, it also 
held that Article 5 imposes an obligation on the State to account for the 
whereabouts of any person taken into detention and who has thus been 
placed under the control of the authorities.  Finally, the Court ac-
knowledged that 

[w]hether the failure on the part of the authorities to provide a plau-
sible explanation as to a detainee’s fate, in the absence of a body, 
might also raise issues under Article 2 of the Convention will de-
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pend on all the circumstances of the case, and in particular on the 
existence of sufficient circumstantial evidence, based on concrete 
elements, from which it may be concluded to the requisite standard 
of proof that the detainee must be presumed to have died in cus-
tody.  

In this respect, the period of time which elapsed since the person was 
placed in detention was referred to as a relevant factor, although not de-
cisive in itself, in determining whether the situation gives rise to issues 
which go beyond a mere irregular detention, in violation of Article 5.  
Even though the Court thus followed the example of the Inter-Ameri-
can Court of Human Rights in dealing with disappearances,  it main-
tained remarkably high standards; the circumstantial evidence in Kurt v. 
Turkey was not presumed sufficient, even though Üzeyir Kurt was last 
seen surrounded by soldiers and subsequently not heard of for four and 
a half years.  Eventually the fact that Abdulvahap Timurta ’s deten-
tion was proven and that he was not heard of for six and a half years 
sufficed to convince the Court that the right to life had been violated, 
due to the fact that the Authorities did not provide any explanation as 
to what occurred after Timurta ’s apprehension.  The European 
Court’s jurisprudence concerning disappearances is – by now – also re-
ferred to by other tribunals with regard to disappearances of persons 
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from official custody and the creation of a presumption of responsibil-
ity.  
However, even in cases in which such circumstantial evidence does not 
sufficiently support the allegations, the right to life may still be violated 
due to a lack of efficient investigation on the part of the State party:  

b) The Duty to Investigate as Part of the Rights to Life 

The Commission formerly acknowledged that “Article 2, paragraph 1 
… may, like other Articles of the Convention … impose positive obli-
gations on the State” even though it was very reticent concerning the 
extent of such duties.  Later, it went further and accepted that Arti-
cle 2 does contain a procedural element which is satisfied by effective 
and independent criminal prosecution concerning the person who vio-
lated the life of another person.  
This concept was widened by the Court; whereas a killing by a private 
person does not automatically in itself entail a breach of Article 2,  the 
Court reiterates that the obligation to protect the right to life under Ar-
ticle 2 of the Convention, read in conjunction with the State’s general 
duty under Article 1 of the Convention to secure to everyone the rights 
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and freedoms defined in the Convention, also requires by implication 
that there should be some form of effective official investigation when 
individuals have been killed.  The form of investigation which will 
satisfy this “positive procedural obligation”  may vary with the dif-
ferent circumstances, but whatever mode is employed, the authorities 
must act of their own volition once the matter has come to their atten-
tion. They have to react promptly and may not delay the investigati-
on,  and they must take the reasonable steps available to them to se-
cure the evidence.  To be effective, the investigation into alleged ill-
treatment by State agents has to be independent,  including independ-
ence in practical terms; the investigation may not rely exclusively on the 
information provided by the authorities involved in the incident in 
question.  The inquiries must, to a certain degree, be transparent for 
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the public,  or at least the facts have to be disclosed to the relatives of 
the victim.  They have to be given adequate access to the decisive doc-
uments.  This obligation to investigate “is not an obligation of result, 
but of means”  and thus the lack of conclusion of a given investiga-
tion does not automatically render it ineffective.  
The lack of an effective investigation is thus directly linked to a viola-
tion of Article 2 of the European Convention, following an example 
that had already been given by the Inter-American Court of Human 
Rights.  The duty to enforce the law to protect life requires investigat-
ing properly all suspicious deaths, including deaths in custody and the 
prosecution of both public and private offenders. This also includes the 
investigation of disappearances in circumstances that may suggest 
death.  This assessment on the one hand ensures the practical effec-
tiveness at the domestic level of Article 2. On the other hand, it appears 
to be a reaction to the case load and the resulting backlog of cases the 
Court faced due to time-consuming fact-finding missions when na-
tional institutions failed to effectively investigate alleged breaches of the 
Convention.  But still, even in cases when the ex post facto investiga-
tions meet the demands established above, according to the European 
Court the right to life can be violated: 
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c) The Duty to Ensure Adequate Planning and Control of Security 
Forces’ Operations 

Since the Court’s famous judgement in McCann, “it is not solely the 
moment where the lethal discharge of a weapon takes place which is 
under scrutiny but the broader context in which a fatality occurs.”  
This goes even beyond the duty to effectively investigate the circum-
stances of any deprivation of life: 

In McCann, three members of an active unit of the Irish Republican 
Army (IRA), the Provisional IRA, were shot in Gibraltar by soldiers of 
the Special Air Service (SAS), the principal special forces organisation 
of the British Army. The three had been subject to intense surveillance 
prior to their deaths and were effectively allowed to enter Gibraltar in 
order to arrest them at a later moment. As they were suspected of car-
rying the trigger device for a bomb suspected to be installed in a car 
parked by one of the three, they were shot in course of the attempted 
arrest. The exact facts concerning that incident remained somewhat un-
clear,  but it was undisputed that there was no bomb in Gibraltar, nor 
were the three IRA members carrying any arms or any object con-
nected with any possible detonation of a bomb.  
Commission and Court did not regard the right to life violated either 
by the shooting itself, as it was regarded justified from the perspective 
of the acting officers, or based on the alleged inadequacy of the ex post 
facto inquiries.  While the Commission thus considered the right to 
life not to have been violated at all, the Court went further; it found 
that the instructions and information relayed to the acting officers 
“rendered inevitable the use of lethal force”.  It thus examined the 
control and organisation of the whole operation leading to the deaths of 
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McCann, Farrel and Savage. The Court inter alia disapproved of the 
fact that the three suspects had not been arrested while crossing the 
border, which in the Court’s view would have been possible if a more 
rigorous border surveillance had been mounted. This failure seemed to 
strike the court as a paradox, as the aim of the whole operation was to 
prevent injury and destruction in Gibraltar. The easy access the suspects 
had to Gibraltar rendered that objective almost meaningless.  This 
failure to arrest the suspects put their lives at greater risk. Additionally, 
the soldiers that were ordered to effect the arrest were trained in a way 
incompatible with the degree of caution expected by law-enforcement 
officials in a democratic society, even when dealing with alleged terror-
ists.  This assessment stresses that the court regards the right to life as 
applying equally to all transgressors, no matter how heinous their al-
leged activities may be. Suspecting terrorist activities does not absolve a 
State from guaranteeing each individual the same due process rights. 

The nine dissenting judges in McCann issued a joint opinion that fun-
damentally disagreed with the majority’s assessment: They first called 
upon the Court to “resist the temptations offered by the benefit of 
hindsight”.  Second, they strongly criticized the Court in its demand 
for “the authorities to act within the constraints of the law, while the 
suspects were operating in a state of mind in which members of the se-
curity forces were regarded as legitimate targets and incidental death or 
injury to civilians as of little consequence, would inevitably give the 
suspects a tactical advantage which should not be allowed to prevail.”  
This assessment, in addition to its referral to “legitimate targets”, con-
tains elements that resemble an international humanitarian law perspec-
tive, i.e. a distinction according to a certain status of a person, namely 
that of an alleged terrorist in the present case. 
Contrary to this, the decision of the Court stresses that human rights 
and particularly the right to life do not depend on a person’s assumed 
status such as “alleged terrorist”. It shows an unwillingness to base pro-
tection of life on a “worst case scenario” approach as taken by the State. 
The Court did not even refer to the margin of appreciation doctrine and 
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thus ensured an equally high standard of protection concerning the 
right to life that applies to the whole European system.  
Interestingly, the minority in its joint dissenting opinion was “satisfied 
that no failings have been shown in the organisation and control of the 
operation by the authorities”  It thus implicitly accepted the stan-
dards developed by the majority, but disagreed on the question of 
whether these standards were met in the case. Thus, even though the 
Court was almost equally divided in that case, it laid the foundation for 
its willingness to scrutinise the care taken by member States’ authorities 
in implementing security forces’ operations.  This approach was re-
tained by the Court in later cases and extended into violent situations 
not involving terrorism.  

II. Exceptions – Permissible Deprivation of Life 

In contrast to the Articles protecting the right to life in the other con-
ventions examined, Article 2 of the European Convention sets out ex-
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plicit exceptions to this right. Beside the death penalty, this concerns 
the exceptions enumerated in para. 2 of the Article. 

1. The Death Penalty 

Capital punishment is explicitly legal under Article 2 para. 1, 2nd sen-
tence. It is, however, subject to two additional protocols, which aim at 
the abolishment of the death penalty. Additional Protocol No. 6, which 
is in force for all member States of the Convention except for Russia,  
abolishes the death penalty in times of peace, but in its Article 2 permits 
exceptions in times of war or the threat of war, with certain restric-
tions.  This assessment was changed by Additional Protocol No. 13, 
which aimed at the abolishment of capital punishment even in times of 
war.  The abolition of the death penalty is non-derogable according to 
Article 2 of Protocol No. 13.  This far reaching prohibition is not 
ratified by all States party to the Convention: It only applies to 40 of 
the 47 member States.  Even despite this fact, the European system is 
further developed in abolishing the death penalty than the other human 
rights treaty regimes. As seen above, the death penalty is abolished in 
the Second Optional Protocol to the ICCPR, but reservations permit-
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ting capital punishment are permitted.  The American Convention 
only prohibits the reestablishment of the death penalty in States which 
have already abolished it,  and the African Charter does not address 
the issue at all and thus only prohibits the capital punishment if it 
amounts to an “arbitrary execution”.  
In consequence of the wide acceptance of the death penalty’s complete 
abolition and the almost complete acceptance of its abolition in peace 
times, the procedural safeguards included in Article 2 are factually ob-
solete: They include a judicial decision that is preceded by a fair and 
public hearing in the sense of Article 6, the punishment may not 
amount to a degrading treatment in the sense of Article 3,  and it may 
not be retroactive or discriminatory.  However, killings that are not of 
a penal but of a preventive character are at the focus of this examina-
tion. Such killings could never be justified under Art. 2 para. 1, 2nd sen-
tence, but they can be permitted under Article 2 para. 2 of the Euro-
pean Convention: 

2. Exceptions Enumerated in Article 2 Para. 2 

It is accepted, that the European Convention lists cases that are also re-
garded non-arbitrary under the other conventions.  According to 
para. 2 of Article 2, 
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Deprivation of life shall not be regarded as inflicted in contravention 
of this Article when it results from the use of force which is no more 
than absolutely necessary: (a) in defence of any person from unlaw-
ful violence; (b) in order to effect a lawful arrest or to prevent the 
escape of a person lawfully detained; (c) in action lawfully taken for 
the purpose of quelling a riot or insurrection. 

These exceptions are regarded as “exhaustive and must be narrowly in-
terpreted”.  According to the travaux préparatoires, they exclusively 
refer to the second sentence of Article 2 para. 1:  Originally, the first 
sentence of Article 2 was an autonomous paragraph and the exceptions 
enumerated in former para. 3 only referred to “violation du paragraphe 
précedent”, i.e. to former para. 2 that contained the text of the later sec-
ond sentence of the later para. 1.  It was subject to some debate 
whether these “law-enforcement exceptions”  cover intentional as 
well as unintentional killings  or whether they only permit uninten-
tional killings.  This might be partly due to different assessments of 
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rechtskonvention, Art. 2, para. 6.1 (pp. 103-105). 

 Sarah Joseph, ‘Denouncement of the Death on the Rock: the Right to Life 
of Terrorists’, in 14 Nether. Q. Hum. Rts. (1996), pp. 5-22, at 7. 

 See e.g. Frowein/ Peukert (eds.), EMRK-Kommentar, Art. 2, para. 1 (p. 
29); Dijk/ Hoof, European Convention, p. 306. 

 See e.g. Bergmann, Menschenbild, p. 134. 
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the concept of “intention” by the different authors.  By now, the 
court and the Commission have clarified this question: The text of Ar-
ticle 2, read as a whole, 

indicates that paragraph 2 does not primarily define situations where 
it is permitted intentionally to kill an individual, but defines the 
situations where it is permissible to ‘use force’ which may result, as 
the unintended outcome of the use of force, in the deprivation of 
life.  

If the first part of para. 2 is examined thoroughly, it becomes clear that 
the European Convention generally does not accept killings with direct 
intention of the first degree: “Deprivation of life shall not be regarded 
as inflicted in contravention of this Article when it results from the use 
of force which is no more than absolutely necessary” to reach one of 
the three aims enumerated. Thus, the aim that is strived for with dolus 
directus of the first degree may not be the death of the person targeted; 
if this person survives the force used against him, the action is not re-
garded as having failed as long as one of the aims enumerated is reach-
ed.  The only other case would be the death penalty, which is thus ac-
cepted as the only exception concerning a killing with direct intention 
of the first degree.  Hence, a targeted killing, i.e. a killing with direct 
intention of the first degree,  is not possible under the Convention, ir-
respective of the motives for such a killing. However, this does not ex-
clude killings with intention of a lesser degree, e.g. preventive killings. 
Such cases must adhere to the strict test of “absolute necessity”: 

                                                           
 Compare supra, Introduction, Chapter C) II. 1. Compare also the discus-

sion of this topic by Kneihs, in: Grabenwarter/ Thienel (eds.), at 33-34. 

 Eur. Comm’n H.R., Kathleen Stewart, 39 D.R. (1984), at 170 (para. 15); 
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 Compare supra, Introduction, Chapter C) II. 1. b). 
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Kommentar, Art. 2, para. 10 (p. 35) referring to “Absicht”, i.e. dolus directus of 
first degree. 

 Compare supra, Introduction, Chapter C) II. 1. b). 
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a) The Test of Absolute Necessity 

The cases of deprivation of life listed in Article 2 para. 2 do not fall un-
der the prohibition of Article 2 para. 1 subject to the condition that the 
force used is “no more than absolutely necessary”. The force used must 
thus be “strictly proportionate to the achievement of the aims set up in 
sub-paragraphs 2(a), (b) and (c) of Article 2.”  
Contrary to the other human rights conventions examined above, the 
European Convention already contains the cases that are regarded as 
legitimate aims and in which the use of force is considered, by the Con-
vention itself, as capable of furthering these aims.  The sole standard 
that has to be applied to these cases is therefore that of “absolute neces-
sity”, corresponding to the tests of necessity of the means and of pro-
portionality in the narrow sense as applied above.  
It is the force used that has to fulfil the criterion of absolute necessity, 
not the deprivation of life, as the death of the person is a side effect of 
the action.  In the context of other Articles, the Court has reaffirmed 
that “necessary” implies a “pressing social need”.  However, the ad-
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verb ‘absolutely’ indicates that a stricter and more compelling test of 
necessity must be applied than in the context of other provisions of the 
convention.  

In assessing whether the use of force is strictly proportionate, regard 
must be had to the nature of the aim pursued, the dangers to life and 
limb inherent in the situation and the degree of the risk that the 
force employed might result in loss of life. The Commission’s ex-
amination must have due regard to all the relevant circumstances 
surrounding the deprivation of life.  

This assessment can be broken down into several sub-questions: First, 
is the use of force absolutely necessary, or could other measures be em-
ployed to reach one of the aims enumerated in para. 2 of the Article? 
Second, if no other measures are available, is it absolutely necessary to 
use lethal force, or could some lesser degree of force be employed?  
Third, is there a proportionate relation between the force used and the 
interest pursued?  
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pp. 323-330. 

 Compare also Kretzmer, 16 Eur. J. Int’l L. (2005), at 178. 
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Thienel (eds.), at 26. 
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b) The Use of Force in Defence of Any Person from Unlawful Violence 

The first exception stated in Article 2 para. 2 of the Convention is that 
of self-defence or the defence of another person from unlawful vio-
lence. The defence of property is not covered  and a warning is neces-
sary before firearms are used.  It has been argued by Trechsel that it 
should also be possible under the Convention to face “an attack on a 
power plant, an important bridge or any other subject, threatening not 
life but enormous damage” by using “possibly lethal force”.  How-
ever, the decision made in the Convention is clear: Only in cases of vio-
lence against a person, may the right to life of the offender be at dispo-
sition. In cases of other threats as described above, the State may only 
take recourse to non-lethal means. 
Examples which were regarded as satisfying the standard of “absolute 
necessity” include the following: 
For the police to fire shots at a group of heavily armed bank robbers 
who, at least in part, resist an arrest and detonate a hand grenade, has 
been interpreted as the force no more than absolutely necessary, both in 
self-defence and in order to effect an arrest.  
The shooting even with intent to kill was regarded as justified from the 
point of view of the acting officers in McCann by both the Commission 
and the Court; one soldier stated expressly that his intention had been 
“to kill McCann ‘to stop him becoming a threat and detonating that 
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bomb’”  while the attack commander declared that “the intention at 
the moment of fire was to kill since this was the only way to remove 
the threat. He added that this was the standard followed by any soldier 
in the army who opens fire.”  It was thus accepted that shooting to 
kill was the only way to be sure that the suspects could not press the 
button that would cause the alleged bomb to explode.  Such “honest 
belief” which is perceived for good reasons to be valid at the time can 
still be justified under Article 2 even if it proves wrong. “To hold oth-
erwise would put an unrealistic burden on law enforcement officers.”  
This implies that shooting with direct intention of second degree con-
cerning the death of the targeted person can be necessary under the 
European Convention in a situation as immediate as described by the 
acting officers. It amounts to the “paradigmatic case in which use of 
force would be justifiable” as serious violence against a person to be 
protected is so imminent “that trying to arrest the perpetrator would 
allow him time to carry out his threat”.  

Similarly, the Court accepted in Andronicou and Constantinou that the 
officers honestly and reasonably believed that they as well as the hos-
tage were at risk from the armed hostage taker and were thus entitled to 
open fire in order to eliminate that risk.  On the other hand, the firing 
of more than 50 shots at the door behind which Mehmet Gül stood was 
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declared as not justified by any reasonable belief of the officers that 
their lives were at risk from the occupants of the flat.  
Regarding the intention concerning the death as an effect of the use of 
force, it could again be doubted whether the use of force described in 
the cases above is necessary: Especially in McCann, direct intention 
concerning the death of the three suspects was accepted by the Court. 
The aim of the action was to stop the suspect from carrying out his 
threat. This is most likely also possible if the force is used with dolus 
eventualis or even less intention concerning the actual death of the per-
son targeted, i.e. if the law enforcement agent hopes that the person tar-
geted will survive the use of force. But again, this intention is not visi-
ble. Independently of whether the marksman hopes that the offender 
will survive or knows that he will die, the result of his shot will be the 
same.  
This does not hold true if the aim is to punish the suspect for past acts, 
or to deter other potential offenders.  The Commission thus relativ-
ised its statement in McCann by stressing that 

a policy of shooting to kill terrorist suspects in preference to the in-
convenience of resorting to the procedures of criminal justice would 
be in flagrant violation of the Conventions rights to life and to a fair 
trial.  

Such a policy was not found in McCann, but the shootings were even-
tually regarded in a wider approach and it was thus made clear that, the 
very far reaching statements concerning the use of force with direct in-
tention of second degree are only applicable to exceptional cases: As 
less restrictive means were available at an earlier time, i.e. it would have 
been possible to arrest the suspects who were later killed at the border, 
the right to life was violated by the shootings of the suspects in Mc-
Cann nevertheless. This again places the focus on the question of im-
mediacy, but with a wider perspective: Generally, the same considera-
tions as developed in connection with the ICCPR also apply to the Eu-
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ropean Convention.  Beyond that, McCann shows that a situation 
that looks per se imminent must not in all circumstances satisfy that re-
quirement. Imminence is not only a question concerning the moment 
of the use of force, but also concerning the overall approach of the se-
curity forces to the situation. If earlier possibilities to eliminate a threat 
are ignored, the mere imminence in the more acute situation thus pro-
voked does not render the use of force “absolutely necessary”. 
This does not imply that the security forces may no longer act in such a 
situation. The duty to protect potential victims does still exist. How-
ever, the State has manoeuvred itself into a dilemma; it can only fulfil 
this duty by violating the right to life of the offender. The offender is 
still responsible for the threat he poses and thus merits less protection 
than the innocent victims.  Therefore, the use of force to stop the 
threat is still the better solution. But it does entail responsibility of the 
State for a violation of the right to life under the Convention. This fact 
will hopefully have the effect that State authorities avoid such quanda-
ries by adequately planning and organising law enforcement actions. 
This is the lesson to be learned from McCann. 

c) The Use of Force in Order to Effect a Lawful Arrest or to Prevent 
the Escape of a Person Lawfully Detained 

According to Article 2 para. 2 lit. b, a killing that is the result of the use 
of force absolutely necessary to effect a lawful arrest or to prevent the 
escape of a person lawfully detained does not violate the right to life 
under the Convention. The wording shows that the death of the tar-
geted person may not be directly intended, at least not with direct in-
tention of the first degree.  Concerning an arrest, there is serious dif-
ficulty in the way of justifying shooting with intent to kill, which has 
been condensed to the statement: “You cannot arrest a corpse.”  
Thus, the death of the person targeted may only be a side-effect but 
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kert (eds.), EMRK-Kommentar, Art. 2, para. 12 (p. 26). 
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never the aim of the action.  To intent to kill, whether with dolus di-
rectus of first or second degree, is not consistent with the purpose of ar-
rest under the Convention, which is to bring a person before the ap-
propriate authorities, and ignores the possibility of a later arrest.  The 
death of the person may never be intended. Laws that permit the use of 
such force are not allowed under Article 2.  
Cases in which the Court and the Commission were confronted with 
the use of force in order to effect an arrest include the following exam-
ples: 
The Commission regarded it as the force “no more than absolutely nec-
essary” for the police to fire shots at a group of heavily armed bank 
robbers who, at least in part, resisted an arrest and detonated a hand 
grenade, both in self-defence as well as in order to effect an arrest.  
This shows that as soon as an arrest is met with serious resistance, the 
wider exception of self-defence will also be applicable. It is thus neither 
sure whether the police officers intended to kill nor what the outcome 
of the decision would have been if the reason for the shots had been ex-
clusively the arrest of the robbers. 

The Commission declared the application inadmissible in John Kelly on 
the basis that the soldiers who were shooting at teenage joyriders flee-
ing in a stolen car believed that they were confronted by terrorists who 
had to be prevented from “further terrorist activities.”  As arrest is 
used in Article 2 para. 2 without any further specification, recourse is 
taken to Article 5 of the Convention.  An arrest may thus inter alia 
serve to prevent the commission of an offence or fleeing after having 
done so (Article 5, para. 1, lit. c).  The decision in Kelly has neverthe-
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less been heavily criticized on the basis that the offence to be prevented 
by using force was much too vague. It is a very dangerous doctrine that 
would allow a fleeing person to be shot down because, if he gets away, 
sooner or later, he is likely to participate in acts of violence.  Fur-
thermore, the soldiers did not try to hit the tyres of the speeding car, 
but aimed at the persons. It may thus be doubted whether their objec-
tive really was to arrest the suspects. The European Court, applying its 
standards of today, may have come to the converse result in that case. 

It did so in Aytekin, regarding as not justified the shooting of a civilian 
who passed through a checkpoint without stopping. This decision was, 
however, based on the fact that the victim’s behaviour was not shown to 
be suspicious.  The killing of two unarmed absconding conscripts in 
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an attempt to arrest them, by the use of an automatic rifle, was regarded 
as excessive force especially as other options to arrest them existed.  
Concerning the prevention of an escape, it was regarded as proportion-
ate to shoot a person fleeing from custody in the foot without intending 
to kill him.  On the other hand, the lethal shootings at the border be-
tween Eastern and Western Germany were not regarded as necessary 
under Article 2 para. 2, as the Court considered that  

the deaths of the fugitives were in no sense the result of a use of 
force which was ‘absolutely necessary’; the State practice implemen-
ted in the GDR by the applicants did not protect anyone against 
unlawful violence, was not pursued in order to make any arrest that 
could be described as ‘lawful’ according to the law of the GDR, and 
had nothing to do with the quelling of a riot or insurrection, as the 
fugitives’ only aim was to leave the country.  

Interestingly, the Convention itself only expressly refers to the relation 
between the use of force and the aim to effect an arrest. It does not in-
clude the reason for the arrest in question in this balance. Such a bal-
ance seems to be reasonable and it is regarded as necessary to at least 
exclude inequitable cases e.g. concerning minor offences or persons that 
should be granted more protection, like mentally handicapped persons 
or minors.  Due to this consideration, the use of force resulting in 
death is regarded as not being justified in the case of an arrest when no 
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serious danger is reasonably to be feared from the person concerned.  
The same is argued in connection with preventing an escape: The right 
to life generally overrides the interest of enforcing criminal law. Excep-
tions are thus not based on the seriousness of the imputed or performed 
offence but on the danger envisaged from the perpetrator.  The use of 
force resulting in death is regarded as not justified in the case of the es-
cape of a prisoner when no serious danger is reasonably to be feared 
from the person concerned.  Others limit the exception of lit. b to 
“dangerous persons”.  
This assessment might seem to go beyond the text of the Convention; 
the test of “absolute necessity” prima facie only refers to possible mild-
er means to achieve the aims enumerated in Article 2 para. 2. However, 
as stated by Commission in Stewart, it has to be assessed whether the 
use of force is “strictly proportionate”, including “all the relevant cir-
cumstances surrounding the deprivation of life.”  
Thus, even if no milder means are available, the use of force can be dis-
proportionate, i.e. not meet the requirements of proportionality in the 
narrow sense. In cases that necessitate the use of force to reach a legiti-
mate aim it may still not be possible to strike a proper balance between 
the injury caused to the individual by the interfering action and the de-
sired aim.  This demands the motive, of an arrest or of the prevention 
of an escape, to be included into the considerations concerning its pro-
portionality,  as done in the examples mentioned above. 
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d) The Use of Force in Action Lawfully Taken for the Purpose of 
Quelling a Riot or Insurrection 

According to Article 2 para. 2 lit. c, a killing that is the result of the use 
of force absolutely necessary in action lawfully taken for the purpose of 
quelling a riot or insurrection is not arbitrary. A riot is regarded as any 
illegal rout of a crowd which is committing or threatens to commit con-
siderably violent acts.  This, according to the Court, clearly includes 
an assembly of 150 persons throwing missiles at a patrol of soldiers to 
the point that they risked serious injury.  The meaning of insurrection 
is rather open, from active armed resistance by a larger number of per-
sons  up to an organisation that factually controls a relevant part of 
the State territory and stands its ground contra the government.  
Beside the exigencies of the Convention, the use of firearms must also 
be “lawful” under the corresponding national law.  Again, the test of 
“absolute necessity” requires resorting to the mildest equally effective 
means. This means that law enforcement personnel have to use “less le-
thal weapons” such as truncheons, water cannon, chemical irritant 
agents, distraction devices, kinetic impact munitions or electrical inca-
pacitation devices.  As a consequence of McCann, the duty to ade-
quately plan a riot control operation entails a duty to equip the law en-
forcement personnel with such “less lethal weapons”; if, by adequately 
planning an operation, a later situation in which the use of lethal force 
becomes inevitable can be avoided, the right to life encompasses a duty 
to conduct such planning. Therefore, the State has to ensure that the 
law enforcement personnel are equipped adequately to be able to react 

                                                           
 Gollwitzer, Menschenrechte, Art. 2 MRK/Art. 6 IPBPR, para. 23 (pp. 

165-166); Frowein/ Peukert (eds.), EMRK-Kommentar, Art. 2, para. 15 (p. 38). 

 Eur. Comm’n H.R., Kathleen Stewart, 39 D.R. (1984), at 172 (para. 25). 

 Gollwitzer, Menschenrechte, Art. 2 MRK/Art. 6 IPBPR, para. 23 (p. 166). 

 Ermacora et al. (eds.), Europäische Menschenrechtskonvention, Art. 2, pa-
ra. 6.4.4 (pp. 136-137). 

 Eur. Comm’n H.R., X v. Belgium, 12 Yb. Eur. Conv. Hum. Rts. (1969), at 
186-188. 

 See Bozeman/ Winslow, 5 Internet J. Resc. & Disaster Med. (2005), No. 1; 
42 Rev. dr. mil. (2003), at 385. 
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by adequate means to different threats, including the ability to use 
milder, less or non lethal means.  
Such means have been subject to the Commission’s jurisprudence; the 
use of a plastic baton round can be “absolutely necessary” even though 
it is dangerous and can cause serious injuries and death, particularly if it 
strikes the head. This is at least true in the context of Northern Ireland, 
where disturbances have been “used as a cover for sniper attack” even 
though in the case in question no such attack took place.  The evi-
dence presented to the Commission in Stewart indicated that plastic 
bullets, although dangerous, are less dangerous than alleged.  The use 
of CS gas is considered by the Commission as milder than the maxi-
mum amount of force that can be “absolutely necessary” under Arti-
cle 2 para. 2. It is furthermore not considered to be contrary to Article 3 
of the Convention.  The Court, like the Commission, accepts that e.g. 
rubber bullets or tear gas are milder means that have to be used instead 
of fire arms.  
If this wide range of “less lethal weapons” that are especially designed 
to fend off crowds is taken into consideration, only very limited cases 
remain in which resort to lethal force is necessary. A large portion of 
these cases, if not all, will additionally be covered by self-defence or de-
fence of others.  Thus, as long as the threshold to an armed conflict is 
not yet reached, it is very unlikely that lethal force to quell a riot or in-
surrection can be justified under the Convention at all. 

                                                           
 Eur. Ct. H.R., Güleç, ECHR 1998-IV, at 1729-1730 (paras. 71-73). 

 Eur. Comm’n H.R., Kathleen Stewart, 39 D.R. (1984), at 172-173 (paras. 
27-30); on the injuries caused by such plastic round batons see Hughes et al., 22 
Emergency Medicine Journal (2005), pp. 111-112 (with further references). 

 Harris et al., European Convention, p. 47. 

 Eur. Comm’n H.R., X and Y v. United Kingdom, Appl. Nos. 7126/75 
and 7573/76, Decision of March 9, 1977 (unpublished), in: 1 Digest of Stras-
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2.2.3 (p. 87). 

 Eur. Ct. H.R., Güleç, ECHR 1998-IV, at 1729-1730 (paras. 71-73). 

 See also Desch, 36 ÖZöRV (1985), at 112. 
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3. Non-Derogability of Article 2 and Deprivation of Life in the Course 
of Armed Conflict 

Article 2 is included in the list of non-derogable rights laid down in Ar-
ticle 15 para. 2 of the Convention.  The right to life can thus not be 
derogated from even in “time of war or other public emergency threat-
ening the life of the nation”. The same applies to Protocol No. 6  and 
Protocol No. 13  and therefore to the complete abolition of the death 
penalty. 
However, Article 15 para. 2 excludes “deaths resulting from lawful acts 
of war” from the non-derogable part of Article 2. Thus, the European 
Convention expressly does what the International Covenant only does 
implicitly: it refers to international humanitarian law. On the one hand, 
this stresses that acts of war are first and foremost judged according to 
international humanitarian law as the lex specialis – also to the Euro-
pean Convention. On the other hand, it clarifies that lawful acts or war 
do not violate Article 2 of the Convention under the precondition that 
the state of emergency has been declared by the Member State.  It is 

                                                           
 Article 15 paras. 1 and 2 read: “1. In time of war or other public emer-

gency threatening the life of the nation any High Contracting Party may take 
measures derogating from its obligations under this Convention to the extent 
strictly required by the exigencies of the situation, provided that such measures 
are not inconsistent with its other obligations under international law. 2. No 
derogation from Article 2, except in respect of deaths resulting from lawful acts 
of war, or from Articles 3, 4 (paragraph 1) and 7 shall be made under this provi-
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 Article 3 of Protocol No. 6 reads: “No derogation from the provisions of 
this Protocol shall be made under Article 15 of the Convention.” However, it 
has to be kept in mind that Article 2 of the Protocol permits states to “make 
provision in its law for the death penalty in respect of acts committed in time of 
war or of imminent threat of war; such penalty shall be applied only in the in-
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in advance in relation to war or the threat of war exists nevertheless. 

 Article 2 of Protocol No. 13 reads: “No derogation from the provisions 
of this Protocol shall be made under Article 15 of the Convention.” Further-
more, according to Article 3, “[n]o reservation may be made under Article 57 of 
the Convention in respect of the provisions of this Protocol.” 

 Heike Krieger, ‘Die Verantwortlichkeit Deutschlands nach der EMRK 
für seine Streitkräfte im Auslandseinsatz’, in: 62 ZaöRV (2002), pp. 669-702, at 
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nevertheless not comparable to other derogations, as lawful acts of war 
can only be executed in relation to the enemy,  and not vis-à-vis the 
own population.  

While the content of these leges speciales rules will be discussed infra,  
the question arises whether and to which extent the European Court of 
Human Rights can apply international humanitarian law. As shown 
above, the Inter-American Commission willingly directly applies inter-
national humanitarian law, whereas the Inter-American Court is more 
reluctant and only interprets the American Convention with reference 
to humanitarian law.  
The European Court has consistently refused to apply international hu-
manitarian law.  Recently, Common Article 3 of the 1949 Geneva 
Conventions was invoked before the Court,  but the Court stuck 
strictly to human rights in assessing the situation.  This could, how-
ever, be a distraction in order to avoid the question of whether the situ-
ation is an armed conflict or not. Intrinsically, the Court seems to apply  
 
 
 
 
                                                           
693-694. No derogation concerning a state of war has yet been issued, see Reid, 
European Convention, para. II B-084 (p. 251). 

 Partsch, in: Bettermann et al. (eds.), at 310 (footnote 252). 

 Frowein/ Peukert (eds.), EMRK-Kommentar, Art. 15, para. 12 (p. 484). 

 See infra, Part Two. 

 Compare supra, Part One, Chapter C) II. 4. 

 Noëlle Quénivet, ‘Isayeva v. the Russian Federation and Isayeva, Yusu-
pova and Bazayeva v. the Russian Federation: Targeting Rules according to Ar-
ticle 2 of the European Convention on Human Rights’, 18 HuV-I (2005), pp. 
219-226, at 220; but see e.g. the referral to the 1949 Geneva Convention III in 
Eur. Ct. H.R., Engel and others v. Netherlands (Merits), Appl. Nos. 5100/71; 
5101/71; 5102/71; 5354/72 and 5370/72, Judgment of June 8, 1976, Series A, 
No. 22, para. 72. 

 Eur. Ct. H.R., Isayeva, Yusupova and Bazayeva v. Russia, Appl. Nos. 
57947/00, 57948/00 and 57949/00, Judgment of February 24, 2005, paras. 161-
167. 

 Id., paras. 168-199. 
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international humanitarian law standards,  even though in an admit-
tedly strict and human rights influenced interpretation.  

III. Conclusion: Killings Under the European Convention 

According to Article 2 ECHR, the death of a person may only be the 
unavoidable result of force employed in order to pursue another aim. 
This covers intentional as well as unintentional killings. The European 
Court follows the Inter-American Commission and Court’s example in 
accepting a shift of the burden of proof in certain cases inter alia in-
volving disappearances, even though it seems to be more reluctant in 
doing so.  However, the European Court has elaborated extensive 
guidelines on the need for effective investigations.  It has furthermore 
stressed that the responsibility of States concerning the death of a per-
son cannot only result from the act of killing per se, but also from a 
poor overall planning of an operation that inevitably leads to a situation 
where the use of lethal force is necessary, even though alternatives 
would have been possible earlier. In this respect, it went further than 
any other human rights organ. 
Under the European Convention and its additional protocols, the death 
penalty is almost completely abolished in peace times as well as in times 
of war. However, Article 2 of the Convention entails three further ex-
ceptions concerning the right to life: 
These exceptions do not allow targeted killings as the formulation of 
Article 2 para. 2 excludes the possibility of killing with direct intention 
of the first degree. The aim of the action which may result in the death 
of a person must be one of the three objectives enumerated, subject to 
the test of “absolute necessity”. The force used must thus be “strictly 
proportionate to the achievement of the aims set up in sub-paragraphs 

                                                           
 See Quénivet, 18 HuV-I (2005), at 221-222; but see William Abresch, ‘A 

Human Rights Law of Internal Armed Conflict: The European Court of Hu-
man Rights in Chechnya’, in: 16 Eur. J. Int’l L. (2005), pp. 741-767. 

 Compare infra, Part Four, Chapters C) II. 1. and 3. 

 For additional examples of such cross fertilisation see Buergenthal, in: 
Mahoney et al. (eds.), pp. 123-133. 

 Compare Mowbray, Positive Obligations, pp. 40-41. 
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2(a), (b) and (c) of Article 2.”  This includes, beside the duty to resort 
to the mildest means possible, a test of necessity in the narrow sense. 
Concerning self-defence or the defence of another person, this includes 
force used with direct intention of second degree towards the death of 
the targeted person; in order to save a life, it is legal under the Conven-
tion to use force and know for sure that this force will be lethal for the 
targeted person who causes an immediate threat to the victim. Immedi-
acy, however, has to be assessed in a broad concept: Since McCann, it is 
clear that earlier opportunities for using milder means have to be in-
cluded into these considerations. The State may not wait until a threat 
has become so immediate that only lethal force can stop it. 
Concerning an arrest, intentional deprivation of life seems to be con-
trary to the Convention, even though the Court has not yet been very 
strict in this regard. However, the purpose of arresting a suspect de-
mands that the suspect survives. If the purpose, on the other hand, is to 
prevent a deed, the use of lethal force in defence of any person is obvi-
ously not excluded. Concerning the prevention of an escape, this stan-
dard may be more relaxed. But in both cases the overall balance be-
tween the objective of the action and the force used has to be struck. 
Finally, the intentional use of lethal force in order to quell a riot is never 
necessary if the possibilities offered by “less lethal weapons” are con-
sidered. If force of such amount is used by the rioters that the use of le-
thal force on the side of the State seems necessary, this is either the case 
in self-defence or defence of another person or the conflict has reached 
the threshold of an armed conflict.  Then, international humanitarian 
law standards do apply, even though the European Court still avoids 
calling a spade a spade in that regard. 

                                                           
 Eur. Ct. H.R., McCann, Series A, No. 324, para. 149 (p. 46); Eur. Ct. 

H.R., O ur, ECHR 1999-III, at 548 (para. 78); the death penalty is not subject 
to “absolute necessity”, see Paust, 65 Sask. L. Rev. (2002), at 417. 
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F. Other Treaties Protecting the Right to Life 

Other treaties that also protect the right to life, such as the Genocide 
Convention and the United Nations Convention on the Rights of the 
Child  do not entail provisions that are explicitly relevant to the prob-
lem at hand. Those treaties that regulate the law of war or international 
humanitarian law and thus set out the rules for the protection of life in 
the circumstances of armed conflicts and related situations are examined 
infra.  But “treaty law on its own provides an ultimately unsatisfac-
tory patchwork quilt of obligations” still leaving many States largely 
untouched.  This leaves the non-treaty rules of international law con-
cerning the right to life to be considered: 

G. General International Law Protection of the Right to 
Life 

The general existence of certain human rights as customary internation-
al law and/or general principles of law is widely accepted today.  It is 

                                                           
 Convention on the Rights of the Child, adopted by the UN General As-

sembly on November 20, 1989, Resolution 44/25, Annex, UN GAOR 44th 
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however less clear, which rights are exactly covered by which of these 
principles. It is argued that the right to life may be considered as a norm 
of customary international law or as a general principle of international 
law.  

I. Customary International Law 

Customary international law consists of “international custom, as evi-
dence of a general practice accepted as law”.  It is thus constituted by 
two elements: the objective element is “a general practice” and the sub-
jective element is opinio iuris sive necessitatais, meaning “a belief that 
this practice is rendered obligatory by the existence of a rule of law re-
quiring it”.  
Traditionally, the emphasis in this relation was on State practice rather 
than on opinio iuris: The emergence of a general or extensive, uniform, 
consistent and settled practice  was later joined by the appreciation of 
that practice as legally binding, i.e. opinio iuris.  Thus it was exclusive-
                                                           
sion, and Article 4 of the International Covenant that requires derogations from 
the obligations of States party to the Covenant “are not inconsistent with their 
other obligations under international law”. 

 Ramcharan, in: Ramcharan (ed.), at 3. 

 Compare Article 38 para. 1 lit. b of the ICJ-Statute; Michael Barton Ake-
hurst, ‘Custom as a Source of International Law’, in: 47 Brit. Yb. Int’l L. (1974-
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Reports 1985, pp. 11-187, at 29-30 (para. 27). 

 Consisting of acts as opposed to claims, see e.g. Anthony A. D’Amato, 
The Concept of Custom in International Law, Ithaca, N.Y. 1971, p. 88. 

 Compare e.g. PCIJ, SS “Lotus”, Judgment of September 7, 1927, Series A, 
No. 10 (1927), p. 18 and the reasoning on pp. 22-31; see also Simma/ Alston, 12 
 



Human Rights 185 

ly the past that was taken into account empirically when assessing the 
law.  
Nevertheless, general practice is not to be confused with universal prac-
tice: not every State necessarily needs to participate – expressly or tac-
itly – in that practice. In certain fields, the practice of some States is of 
overriding importance, as not every State is a significant actor in that 
field.  
This leads to a second approach, according to which the practice only 
serves to bring the opinio iuris to fore and thus has an evidentiary rather 
than constitutive function. Opinio iuris can thus manifest itself more or 
less instantly.  According to this “progressive, streamlined theory, 
customary law, more or less stripped of the traditional practice require-
ment” would consist of “proclamation, exhortation, repetition, incanta-
tion, lament.”  
Whereas the traditional approach is inductive, it is faced with a rather 
deductive alternative. An intermediary approach still maintains practice 

                                                           
Austl. Yb. Int’l L. (1992), at 88; The emphasis on state practice partly is so 
strong that opinio iuris was partly dispensed altogether, see Hans Kelsen, ‘Théo-
rie du droit international coutumier’, in: 1 Revue internationale de la théorie du 
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though the Permanent Court in Lotus rejected an alleged customary law rule 
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existence of an opinio iuris to support a rule of customary law in any of its 
cases; see also Paul Guggenheim, Lehrbuch des Völkerrechts, Basel 1948, Vol. 1, 
pp. 46-47 and Paul Guggenheim, Traité de Droit international public, Geneva 
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tion, see Hans Kelsen, Principles of International Law, 2nd ed., New York 1966, 
p. 440; Paul Guggenheim, Traité de Droit international public, 2nd ed., Geneva 
1967, pp. 101-103. 

 The “basic norm” stipulated by Hans Kelsen, Principles of International 
Law, New York 1952, pp. 417-418 is thus: “The states ought to behave as they 
have customarily behaved.” 

 Robert Jennings; Arthur Watts (eds.), Oppenheim’s International Law, 
Vol. I (Peace), 9th ed., Harlow 1992, p. 29. 

 See e.g. Bin Cheng, ‘Custom: the Future of General State Practice in a Di-
vided World’, in: Ronald St. John Macdonald/ Douglas M. Johnston (eds.), The 
Structure and Process of International Law: Essays in Legal Philosophy Doctrine 
and Theory, The Hague 1983, pp. 513-554, at 530-548. 

 Simma/ Alston, 12 Austl. Yb. Int’l L. (1992), at 107 and 89 respectively. 
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as an integral part of customary international law, but accepts that prac-
tice changed from a retrospective on State behaviour into “paper prac-
tice”: Rules or principles that have been proclaimed for instance in the 
UN General Assembly are taken as the starting point for the develop-
ment of customary law and State practice follows. Such practice may 
“consist of … statements that certain conduct is permitted, required or 
forbidden by international law”.  This may go as far as regarding the 
law creation as complete as soon as the rule is formulated.  This ap-
proach is “progressive” insofar as it does not depend on retrospection 
concerning practice.  It is similar to the concept of “instant” custom-
ary law.  
The latter two assessments can explain the status of human rights as 
customary international law by referring to the Universal Declaration 
of Human Rights  that, according to these approaches, has either in-
stantly or due to the subsequent practice become customary law.  
They thus inter alia, regard the right to life, as laid down in the Univer-
sal Declaration, as customary international law. According to Article 3 
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Wash. L. Rev. (1986), pp. 1073-1080, at 1077-1078. 

 Simma/ Alston, 12 Austl. Yb. Int’l L. (1992), at 90. 
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of the Declaration, “Everybody has the right to life, liberty and the se-
curity of person.” To the same effect, the Universal Declaration is re-
garded as “indirectly constituting international treaty law” as it repre-
sents an authoritative interpretation of the term human rights in the 
UN Charter.  
However, the line of argument that is most adequate for this examina-
tion is distinguishing between the customary international law status of 
individual human rights. The four non-derogable rights common to the 
ICCPR, American Convention and ECHR are thus considered to be 
customary international law.  Regarding the right to life, it is undis-
puted that genocide is prohibited by custom international law.  It is 
furthermore argued, that the prohibition of “murder or causing of dis-
appearances” is also covered by custom,  referring to the killing of in-
dividuals 

other than as lawful punishment … or as necessary under exigent 
circumstances, for example by police officials in line of duty in de-
fense of themselves or of other innocent persons, or to prevent a se-
rious crime.  
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This entails “a duty to exercise due diligence to deter and prevent … 
conduct” by private actors violating the right.  
It may be difficult to prove the existence of the right to life as custom-
ary international law if reference is made to the traditional understand-
ing of practice and opinio iuris, but, as Meron puts it, “those rights 
which are most crucial to the protection of human dignity and of uni-
versal accepted values of humanity, and whose violation triggers broad 
condemnation by the international community, will require a lesser 
amount of confirmatory evidence.”  This, at least in part, corresponds 
Kirgis’ view that the elements of custom are not fixed and mutually ex-
clusive, but are interchangeable along a sliding scale: 

On the sliding scale, very frequent, consistent State practice estab-
lishes a customary rule without much (or any) affirmative showing 
of an opinio juris, so long as it is not negated by evidence of non-
normative intent. As the frequency and consistency of the practice 
decline in any series of cases, a stronger showing of an opinio juris is 
required. At the other end of the scale, a clearly demonstrated opi-
nio juris establishes a customary rule without much (or any) affir-
mative showing that governments are consistently behaving in ac-
cordance with the asserted rule.  

To this extent, a wide variety of “evidence” can be brought forward in 
support of the right to life’s customary character. The right to life is 
recognised in Article 3 of the Universal Declaration of Human Rights, 
in Article I of the American Declaration of the Rights and Duties of 
Man,  in Article I of the Universal Islamic Declaration of Human 
Rights,  in the human rights treaties referred to above,  and in addi-
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tional international instruments.  It is included in numerous national 
constitutions  and municipal law.  The General Assembly frequent-
ly urged the member States to “respect as a minimum standard the con-
tent of Articles 6 [right to life], 14 [fair trial] and 15 [no retroactive pen-
alty] of the International Covenant on Civil and Political Rights”  
and referred to the “duty” of all States to observe the Universal Decla-
ration,  which has also been referred to by various national courts as a 
source of standards for judicial decisions.  States have been criticising 
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Prevention of Discrimination and Protection of Minorities, Declaration on 
Minimum Standards, adopted by a group of experts at a meeting in Turku/Åbo, 
Finland, Dezember 1990, UN Doc. E/CN.4/Sub.2/1991/55 (August 12, 1991), 
reprinted in: 31 Int’l Rev. Red Cross (1991), No. 282, pp. 328-336, reading: 
“Every human being has the inherent right to life. This right shall be protected 
by law. No one shall be arbitrarily deprived of his or her life.” 

 Stefan Kadelbach, Zwingendes Völkerrecht, Berlin 1992, p. 286; Przetacz-
nik, 9 Rev. dr. hom.-Hum. Rts. J. (1976), at 600-603; Christoph H. Schreuer, 
‘The Impact of International Institutions on the Protection of Human Rights in 
Domestic Courts’, in: 4 Isr. Yb. Hum. Rts. (1974), pp. 76-87; Egon Schwelb, 
‘The Influences of the Universal Declaration of Human Rights on International 
and National Law’, in: 53 ASIL Proc. (1959), pp. 217-229, at 222-226 with fur-
ther references. While Desch found the right to life in 87 of 168 constitutions 
analysed by him, he stresses that additionally many states are bound by treaty 
provisions protecting the right to life, which adds up to 70 percent of states that 
explicitly recognise the right to life as protected, see Desch, 36 ÖZöRV (1985), 
at 82-84. This quota has been rising further since Desch’s study, see Kadelbach, 
Zwingendes Völkerrecht, p. 287. 

 W. Paul Gormley, ‘The Right to Life and the Rule of Non-Derogability: 
Peremptory Norms of Jus Cogens’, in: Bertrand G. Ramcharan (ed.), The Right 
to Life in International Law, Dordrecht 1985, pp. 120-159, at 125. 

 See e.g. UN GA Res. 35/172 (December 15, 1980), Arbitrary or Summary 
Executions, UN GAOR, 35th Sess., Supp. No. 48, UN Doc. A/35/48 (1980), p. 
195; UN GA Res. 36/22 (November 9, 1981), Arbitrary or Summary Execu-
tions, UN GAOR, 36th Sess., Supp. No. 51, UN Doc. A/36/51 (1981), pp. 168-
169. 

 Schwelb, 53 ASIL Proc. (1959), at 219 with further references. 

 Schreuer, 4 Isr. Yb. Hum. Rts. (1974), pp. 76-87; Schwelb, 53 ASIL Proc. 
(1959), at 222-228 with further references. 
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other States for human rights violations for a long time.  And last but 
not least, the International Court of Justice has asserted in Barcelona 
Traction that the most basic human rights not only amount to custom-
ary international law, but even give rise to obligations erga omnes.  
While the right to life is widely adhered to in practice,  the practice 
does not necessarily have to be “in absolute rigorous conformity with 
the rule.”  Continuous and gross violations of the right to life do not 
challenge the right as such. In the contrary: The efforts taken by States 
to conceal these violations show that the rule’s existence is very well ac-
cepted and that these States feel bound by it.  Hence, violations of the 
accepted basic human rights of the person are regarded as violations, 
and not as “State practice” that nullifies the legal force of the right.  In 
consequence, the right to life is now regarded as enjoying the status of 
customary international law  and rightly so. 

                                                           
 See already Oscar Schachter, ‘International Law Implications of U.S. Hu-

man Rights Policies’, in: 24 N.Y.L. Sch. L. Rev. (1977), pp. 63-87, at 66-74. 

 ICJ, Barcelona Traction Light and Power Company, Limited, Second 
Phase, Judgment of February 5, 1970, I.C.J. Reports 1970, pp. 3-357, at 32 (pa-
ras. 33-34). 

 Compare Ramcharan, in: Ramcharan (ed.), at 14-15. 

 ICJ, Military and Paramilitary Activities in and against Nicaragua, Nica-
ragua v. United States of America, Judgment (Merits) of June 27, 1986, I.C.J. 
Reports 1986, pp. 14-150, at 98 (para. 186). 

 Simma/ Alston, 12 Austl. Yb. Int’l L. (1992), at 91-92 and 97-98; Gorm-
ley, in: Ramcharan (ed.), at 144-145. 

 Schachter, 178 RdC (1982-V), at 336; compare also Kadelbach, Zwingen-
des Völkerrecht, p. 287. 

 See e.g. Meron, Customary Law, pp. 94-95; Carlson/ Gisvold, Interna-
tional Covenant, p. 1; Sohn, 32 Am. U. L. Rev. (1982), at 16-17; UN Comm’n 
H.R., Report on the Human Rights Situation in Iran by Special Representative 
Reynaldo Galindo Pohl, UN Doc. E/CN.4/1987/23 (January 28, 1987), paras. 
4-5; American Law Institute, Restatement of the Law (Third), § 702 (Vol. 2, pp. 
161-175), at p. 161; Richard B. Lillich, ‘Civil Rights’, in: Theodor Meron (ed.), 
Human Rights in International Law: Legal and Policy Issues, 2nd repr., Oxford 
1984, pp. 115-170, at 121; Dinstein, in: Henkin (ed.), at 115. 
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II. General Principles of Law and Natural Law Foundations 

Another way in which the right to life is regarded as having acquired 
the standard of general international law is that of a general principle of 
law.  The principles of the Universal Declaration have a considerable 
influence on many national constitutions, statutes and judicial deci-
sions.  Additionally, most of the legal systems of the world are based 
on such traditional and almost universal norms as the punishment of 
homicide.  The right to life is “a fundamental right in any society, ir-
respective of its degree of development or the type of culture”.  
Therefore, the right to life is now regarded as part of the corpus of 
“general principles of law recognized by civilized nations” in the sense 
of Article 38 of the ICJ-Statute.  
As general principles are regarded to have a certain “natural law fla-
vour”  others directly assign a natural law or at least related basis to 
the right to life: The framers of the ICCPR referred to the “inherent” 
right and thus at least regarded this right as pre-existing, in a moral or-
der or perhaps even in an immaculate jus naturale.  It has been doubt-
ed whether these sources can always be distinguished clearly, as “prin-
ciples common to legal systems often reflect natural law principles that 

                                                           

 See generally Martti Koskennienmi, ‘General Principles: Reflections on 
Constructivist Thinking in International Law’, in: 18 Oikeustiede – Jurispru-
dentia (1985), pp. 121-163. 

 Przetacznik, 9 Rev. dr. hom.-Hum. Rts. J. (1976), at 600-603; Schachter, 
24 N.Y.L. Sch. L. Rev. (1977-1978), at 67-68. 

 Desch, 36 ÖZöRV (1985), at 82. 

 UN Comm’n H.R., Human Rights in Chile, UN Doc. E/CN.4/1983/9 
(February 18, 1983), para. 19. 

 Ramcharan, 30 Nether. Int’l L. Rev. (1983), at 299; Schachter, 24 N.Y.L. 
Sch. L. Rev. (1977-1978), at 75-76; Simma/ Alston, 12 Austl. Yb. Int’l L. (1992), 
at 103-106 giving examples of national courts and the International Court of 
Justice in support of this thesis; compare also Schwelb, 53 ASIL Proc. (1959), at 
218; but see Schachter, 178 RdC (1982-V), at 335. 

 Simma/ Alston, 12 Austl. Yb. Int’l L. (1992), at 107. 

 Dinstein, in: Henkin (ed.), at 114; Henkin, in: Henkin (ed.), at 1 and 12; 
Ramcharan, in: Ramcharan (ed.), at 19; compare also Przetacznik, 9 Rev. dr. 
hom.-Hum. Rts. J. (1976), at 590-591. 



Part One 192 

underlie international law.”  The right to life is thus guaranteed under 
general international law. Hence, it is guaranteed vis-à-vis all States, in-
cluding those which are not party to any of the above mentioned con-
ventions.  

III. Content and Exceptions of the Right to Life in General 
International Law 

The scope of the right to life under general international law is at least 
regarded as “similar” to that laid down in the conventions discussed 
above.  It includes a duty of the State to respect it, to protect it, and to 
punish offenders guilty of the violation of this right.  In the context of 
the Universal Declaration of Human Rights, which is regarded as one 
of the main sources for the right to life in general international law,  
the word “arbitrary” was chosen inter alia “to describe action for 
which the agent was not required to show just cause either before a 
court of law or before public opinion.”  Thus, the protection by law 
and the prohibition of arbitrary deprivation, referring to “illegal” as 
well as “unjust” acts, is included in the right to life under general inter-
national law.  
But here, as in the treaties examined above, the protection of the right 
to life is not absolute; it is widely accepted that capital punishment, at 

                                                           
 Louis Henkin, ‘International Law: Politics, Values and Functions’, in: 216 

RdC (1989-IV), pp. 9-416, at 61. 

 Dinstein, in: Henkin (ed.), at 115. 

 Gormley, in: Ramcharan (ed.), at 122. 

 These principles are laid down in numerous national constitutions, see 
Przetacznik, 9 Rev. dr. hom.-Hum. Rts. J. (1976), at 600-603. 

 Compare supra, Part One, Chapter G) I. 

 Statement by UK delegate Mrs. Corbet, in: UN General Assembly, Third 
Committee (Social, Humanitarian and Cultural), UN GAOR 3rd Committee, 3rd 
Sess., Part 1, p. 354; compare also Weissbrodt/ Hallendorff, 21 Hum. Rts. Q. 
(1999), at 1093. 

 Lillich, in: Meron (ed.), at 121-122; compare also Hassan, 10 Harv. Int’l 
L.J. (1969), pp. 225-262; Marcoux, 5 B.C. Int’l & Comp. L. Rev. (1982), pp. 
345-376. 



Human Rights 193 

least for “the most serious crimes”,  cannot be said to be prohibited 
by customary international law.  This and further exceptions have to 
be interpreted restrictively. The Universal Declaration, for example lays 
down stringent conditions for limiting the rights and freedoms en-
shrined in it. To be permissible, the limitation must fulfil the require-
ments of Article 29 of the Universal Declaration.  Especially, limita-
tions must be determined by law and may be imposed solely in order to 
secure due recognition and respect for the rights and freedoms of others 
and to meet “the just requirements of morality, public order and the 
general welfare in a democratic society.” Self-defence is a concept that 
derives from self-preservation of man and is generally accepted as being 
moral.  Thus, self-defence and the defence of others, but also the oth-
er exceptions stated in Article 2 of the European Convention are re-
garded as permitted under general international law.  
Additionally, it has to be acknowledged that the exceptions are proba-
bly wider than those exceptions laid down in the human rights conven-
tions and restricted in the very far-reaching jurisprudence of the con-
vention organs. Most of all, judicial, quasi-judicial or supervisory bod-
ies such as those established according to the human rights treaties ex-
amined above may establish and reflect the agreement of the parties re-

                                                           
 Compare Desch, 36 ÖZöRV (1985), at 110. 

 Lillich, in: Meron (ed.), at 122; American Law Institute, Restatement of 
the Law (Third), § 702 (Vol. 2, pp. 161-175), Comment f (at 163-164); Lauri 
Hannikainen, Peremptory Norms (jus cogens) in International Law: Historical 
Development, Criteria, Present Status, Helsinki 1988, p. 516. 

 Article 29 of the Universal Declaration of Human Rights reads: “(1) Eve-
ryone has duties to the community in which alone the free and full develop-
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 Przetacznik, 9 Rev. dr. hom.-Hum. Rts. J. (1976), at 591-592. 
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garding the interpretation of these treaties.  Furthermore, it is true 
that this has also a significant role in generating customary rules.  
However, this rule should not be overestimated; it is, for example, re-
garded as legitimate under general international law to use lethal force 
in order to prevent a serious crime, irrespective of whether the life of a 
person is threatened.  A prohibition of the use force in defence of 
property can thus not be considered to be part of general international 
law.  Furthermore, the very strict standards developed concerning the 
fighting of a riot cannot be directly transferred to all States, as the mild-
er means discussed above are unfortunately not available to all police 
forces and a duty to provide such means, similar to that under the Eu-
ropean Convention, does not exist in general international law.  Thus, 
under general international law a government may have a wider discre-
tion in choosing the means to fight a riot or insurrection.  
On the other hand, it has to be acknowledged that the UN Code of 
Conduct for Law enforcement Officials in part provides for standards 
as strict as those developed with regard to the European Convention. 
The Commentary on Article 3 of the UN Code reads: 

In general, firearms should not be used except when a suspected of-
fender offers armed resistance or otherwise jeopardizes the lives of 

                                                           
 Compare Article 31, para. 3, subpara. B of the Vienna Convention on the 

Law of Treaties. 

 Meron, Customary Law, p. 100; compare also the interpretation along the 
lines of the ICCPR and the ECHR by Lars Adam Rehof, ‘Article 3’, in: 
Asbjørn Eide; Gudmundur Alfredsson (eds.), The Universal Declaration of 
Human Rights: A Commentary, Oslo 1992, pp. 73-85. 

 American Law Institute, Restatement of the Law (Third), § 702 (Vol. 2, 
pp. 161-175), Comment f (at 163-164). 

 But see Desch, 36 ÖZöRV (1985), at 107. 

 Compare Kadelbach, Zwingendes Völkerrecht, pp. 290-291, seeing diffe-
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rica and Asia on the other hand. 

 However, the statement that it is “not necessarily unlawful if a govern-
ment virtually annihilates an armed rebel or insurgent movement” by Hanni-
kainen, Peremptory Norms, p. 516, can only hold true to the extent which is 
also legal under international humanitarian law. 
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others and less extreme measures are not sufficient to restrain or ap-
prehend the suspected offender.  

As any exception to a human right is subject to the principle of propor-
tionality, the same considerations concerning necessity and immediacy 
also apply under general international law.  Whereas not all milder 
means may be available in every nation’s context, the decisions concern-
ing the means used and the threshold of immediacy are generally the 
same. 
A further exception is that of killings which result from legal acts in an 
armed conflict; these are subject to international humanitarian law and, 
as far as they adhere to these standards, legal under general internation-
al human rights law.  This is the case for the treaty provisions protect-
ing the right to life, and also under general international law. These 
standards cannot be derogated from. 

IV. The Right to Life as jus cogens 

“[G]eneral international law contains rules which have the character of 
jus cogens” as “every positive order has its roots in the ethics of a cer-
tain community, that cannot be understood apart from its moral ba-
sis.”  The roots of this category of rules are partly seen in antiquity 
and Roman law and in natural law.  Since the famous obiter dictum of 
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 Gormley, in: Ramcharan (ed.), at 122-123, with further references. 
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the International Court of Justice in Barcelona Traction, it is widely ac-
cepted that the most basic human rights are not only part of general in-
ternational law, but give also rise to obligations erga omnes.  This core 
category of rights has been interpreted as including those human rights 
that amount to jus cogens,  i.e. which are norms of general interna-
tional law which are peremptory.  During the drafting of the Vienna 
Convention some members of the International Law Commission 
(ILC) suggested three objective indicia to identify a peremptory norm. 
First, whether it is incorporated into multilateral agreements and is pro-
hibited from derogation therein. Second, whether a large number of na-
tions perceive the norm to be essential to the international public order, 
whereby the norm is reflected in general custom and is perceived and 
acted upon as an obligatory rule of higher international standing. And 
third, whether the norm has been recognised and applied by interna-
tional tribunals, such that when violations occur, the norm is treated in 
practice as a jus cogens rule with appropriate consequences ensuing.  

                                                           
 ICJ, Barcelona Traction Light and Power Company, Limited, Second 

Phase, Judgment of February 5, 1970, I.C.J. Reports 1970, pp. 3-357, at 32 (pa-
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(ed.), at 120; David S. Mitchell, ‘The Prohibition of Rape in International Hu-
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J. Comp. & Int’l L. (2005), at 229; Paulus, 25 Nord. J. Int’l L. (2005), at 315 
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The four non-derogable rights common to the ICCPR, American Con-
vention and ECHR are thus considered to be not only customary in-
ternational law but also norms of jus cogens.  The right to life is ac-
cepted to be jus cogens by numerous authors,  by international or-
gans  and by national courts  and is thus non-derogable.  Again 
however, the exact content of the right which is regarded to be part of 
jus cogens is not without controversy: 

                                                           
 Meron, 80 Am. J. Int’l L. (1986), at 11; Oraá, States of Emergency, p. 96. 
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Meron (ed.), at 121 (footnote 35); Francisco Forrest Martin, ‘Using Internation-
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ment of the Law (Third), § 702 (Vol. 2, pp. 161-175), Comment n (at 167). But 
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The Restatement regards violations of the jus cogens rights cited as 
“violations of customary international law only if practiced, encour-
aged, or condoned by the government of a State as official policy.”  
Others also apply the same standard as developed in connection with 
the conventions above: “[T]he arbitrary killing of a single individual 
violates the peremptory nature of jus cogens.”  Similarly, Meron re-
gards due process rights as part of the jus cogens as they “are fundamen-
tal and indispensable for ensuring any other right.”  This would in-
clude the due process aspects of the right to life as developed above  
and provide for an equally high standard of protection. 
This is rather a question of the general content of the right to life in 
general international law and the possible exceptions. The jus cogens 
character of the right is congruent with the fact that a right is non-dero-
gable. The right cannot have a non-derogable core and a wider scope 
that is derogable but nevertheless part of jus cogens,  unless possible 
derogations are also covered by jus cogens and form thus part of the 
right itself. Thus, if it is generally accepted, that the right to life is part 
of jus cogens, then this applies to its whole scope of protection as shown 
above. 

H. Conclusion: The Human Right to Life 

In the treaties examined as well as in general international law, the right 
to life offers a high, albeit not absolute, standard of protection. The 
prohibition of arbitrary deprivation of life appears in the International 
Covenant, in the American Convention and in the African Charter, but 
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is not used in the European Convention. Nevertheless, the content of 
the right under the different conventions is almost identical. However, 
the conventions as well as general international law leave room for sev-
eral exceptions: 
The death penalty, which is prohibited to differing degrees under the 
conventions, is a possible exception but its use must adhere to high 
procedural standards. An abolition of the death penalty cannot yet be 
established under general international law, but the treaty regimes show 
that there is a strong tendency in this general direction. The death pen-
alty is, under all conventions as well as under general international law, 
the only case in which the death of a person may be the aim or end of 
an action; in any other context, killings with dolus directus of the first 
degree are not permitted. Thus, targeted killings, as defined above,  
are “arbitrary” and thus illegal under treaty law as well as general inter-
national law. 
However, force may be used in order to address immediate threats. In 
this context, the classical concept of immediacy applies: Force may only 
be used if the realisation of a threat can immediately be triggered by the 
alleged offender without any further steps in between. This use of force 
is subject to proportionality: The force used has to be necessary, i.e. it 
must be the mildest means capable of addressing the threat.  The 
European Court has shown that this requirement is strongly related to 
the question of immediacy; at an earlier stage, milder means are proba-
bly available. In consequence, the proportionality of the use of force 
has to be assessed from an overall perspective rather than based solely 
on the moment force was used. 
There are different threats that may be addressed by such force: First, 
under treaty law and undisputedly general international law self-de-
fence and the defence of other persons are accepted aims. Under treaty 
law, and explicitly so under the European Convention, it is not legal to 
use such force in order to defend property. General international law 
seems not to extend that far. The use of such force is additionally ac-
cepted in order to prevent serious crimes, even if this encompasses 
deeds that do not threaten the life of other humans. The death of the 
person targeted may only be a side-effect of the use of such force. 
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Whereas a strict theoretical consideration would require this force to be 
a merely undesired side-effect, it is clear that in practice the death of the 
targeted person is virtually certain in many situations. This can be ac-
cepted if the aim of the operation is to save another person’s life. 
Second, another accepted aim of the use of force is the arrest of a per-
son. However, in such a situation, the person’s death may not be in-
tended, either under the conventions or under general international law. 
Third, in order to prevent the escape of a detainee, force may be used 
but the detainee’s death may at the most be intended with dolus eventu-
alis. The human rights treaties – and at the forefront the European 
Convention – seem to be stricter on this point than general interna-
tional law. They are interpreted as additionally requiring proportional-
ity between the threat the detainee causes if he escapes and the force 
that is used to prevent his escape. It is unlikely that such a high stan-
dard exists in general international law. Here, it is more likely that the 
escape as such is regarded as a threat legitimising the use of lethal force. 
Fourth, quelling a riot or insurrection is a legitimate aim for the use of 
force but under the conventions, again especially the European conven-
tion, lethal force may not be used at all. The standard of protection that 
requires an overall assessment of the situation requires States to equip 
their agents with “less lethal weapons” that are fully capable of quelling 
a riot without killing rioters. Again, the standard in general interna-
tional law is less strict; whereas resort to milder means is obligatory 
here as well, a far reaching duty to equip the forces in a certain manner 
can not be considered as existing under customary international law. 
It has to be kept in mind that these reasons may coincide; law enforce-
ment personnel may act in self-defence if necessary in each of these 
situations, but “collateral damages” are not accepted. Under human 
rights law, it is exclusively the person that causes a threat that may be 
targeted. The death of innocent third persons can never be justified. 
These principles are explicitly non-derogable under the conventions but 
also under general-international law; the right to life is part of jus co-
gens and may not be derogated. Nevertheless, in a situation that is not 
exclusively covered by human rights, additional exceptions do exist. If 
the killing of a person is legal under international humanitarian law ap-
plicable in that situation, it is also legal under human rights law. The 
standards of international humanitarian law will be examined in part 
two, infra, whereas the question of the existence of further justifications 
or excuses will be addressed in part three. 



Human Rights 201 

Generally, the standard of protection is higher under the treaty regimes 
than under general international law. The former offer additional pro-
cedural aspects of protection, i.e. by shifting the burden of proof in cer-
tain cases (e.g. those involving disappearances).  The most important 
aspect is that they offer procedures at all. However, the core questions 
are treated in the same manner; exceptions to the right to life are subject 
to proportionality. Penal killings may only be employed in the strictly 
limited cases of capital punishment. Preventive force may only be used 
in immediate situations, i.e. to prevent an imminent threat caused by 
the targeted person itself. In consequence, the right to life does permit 
preventive killings under strict preconditions, but prohibits all targeted 
killings. 

                                                           
 On the burden of proof vis-à-vis the public with regard to the U.S. Pre-

dator drone attack on a car in Yemen see Rosa Ehrenreich Brooks, ‘War Every-
where: Rights, National Security Law, and the Law of Armed Conflict in the 
Age of Terror’, in: 153 U. Pa. L. Rev. (2004), pp. 675-761, at 751-752. 



Part Two – International Humanitarian Law 
 
 
War consists largely of acts that would be criminal if performed in 
time of peace. … Such conduct is not regarded as criminal if it takes 
place in the course of war, because the state of war lays a blanket of 
immunity over the warriors. But the area of immunity is not unlim-
ited, and its boundaries are marked by the laws of war.  

International humanitarian law is a relatively new term. It is not used in 
the 1949 Geneva Conventions but stems from the 1974-1977 confer-
ence drafting the Additional Protocols.  The term originally comprised 
the law protecting individuals – wounded military personnel, prisoners 
of war and civilians – and mitigating the effects of an armed conflict, i.e. 
the so called Geneva law.  Originally, this branch was distinguished 
from the law of war proper, governing the methods and means of war-
fare, i.e. the so called “Hague Law”.  
As both areas apply to control the hostilities and always a certain de-
gree of overlap existed between them, they are no longer juxtaposed.  
The distinction was finally abandoned by the 1977 Additional Proto-
cols that cover areas of both the traditional Hague and Geneva law. The 
term “international humanitarian law” thus comprises all rules of inter-
national law designed to regulate the treatment of the individual – civil-

                                                           
 Telford Taylor, Nuremberg and Vietnam: an American Tragedy, Chicago 

1970, p. 19; for a comprehensive history see Stephen C. Neff, War and the Law 
of Nations: A General History, Cambridge 2006. 
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Dieter Fleck (ed.), The Handbook of Humanitarian Law in Armed Conflicts, 
Oxford 1999, pp. 1-38, at 9 (para. 102). 

 Hilaire McCoubrey/ Nigel D. White, International Law and Armed 
Conflict, Aldershot 1992, p. 257; See infra, Part Two, Chapter A) II. 

 See infra, Part Two, Chapter A) I. 
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ian or military, wounded or active – in armed conflicts.  It is also refer-
red to by the expressions of jus in bello,  “the law of war”,  “the law of 
armed conflict”, “international humanitarian law applicable in armed 
conflict”, or more simply “international humanitarian law”,  or “IHL” 
for short,  which are not absolutely equivalent but often used inter-
changeably. 

In contrast to this, the jus ad bellum comprises the rules covering the 
resort to force, i.e. the general prohibition on the use of force and its 
exceptions. But regardless of the justification or the legality of any re-
sort to force, the individual members of that conflict are bound by the 
law of armed conflict.  However, “international humanitarian law be-
stows rights not only on human beings as such, but also (and chiefly) 
on States. The adjective ‘humanitarian’ describes the contents of the 
norms and not the subject bound by them.”  

                                                           
 Greenwood, in: Fleck (ed.), Handbook, at 1 and 9 (paras. 101 and 102.1); 

Elizabeth Chadwick, Self-Determination, Terrorism and the International Hu-
manitarian Law of Armed Conflict, The Hague 1996, p. 5; Dinstein, Conduct of 
Hostilities, pp. 12-13. 

 Michael Byers, War Law: International Law and Armed Conflict, Lon-
don 2005, p. 115. The Term “jus in bello” or “law of warfare” is unsatisfactory 
insofar as the norms in questions are also in effect in international armed con-
flicts falling short of full-fledged wars, see Dinstein, Conduct of Hostilities, 
pp. 13-14. 

 As opposed to “the law of war proper”, referring to the Hague Conven-
tions, see Chadwick, Self-Determination, p. 5. 

 ICJ, Legality of the Threat or Use of Nuclear Weapons, Advisory Opinion 
of July 8, 1996, I.C.J. Reports 1996, pp. 226-593, at 256 (para. 75). The term 
“international humanitarian law” should, however, not create the false impres-
sion that the rules governing hostilities are – and have to be – truly humanitar-
ian in nature. Not few of them reflect countervailing constraints of military ne-
cessity, see Dinstein, Conduct of Hostilities, pp. 13 and 16-20. 

 UK Ministry of Defence, Manual, para. 1.2 (p. 2). 

 Id., para. 1.7 (p. 3). 

 Yoram Dinstein, ‘Human Rights in Armed Conflict: International Huma-
nitarian Law’, in: Theodor Meron (ed.), Human Rights in International Law, 
Oxford (Clarendon Press) 1984, pp. 345-368, at 347. 
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A. The Relevant Sources of Law 

Beside the two branches of the Hague and the Geneva law, interna-
tional humanitarian law largely consists of customary international law, 
which is to a great amount identical with the said treaty provisions. 

I. The Hague Law 

The Hague Conventions of 1899 and 1907 were adopted by the peace 
conferences of those years and cover the conduct of hostilities on land, 
sea and even in the air (by balloons).  The six texts of 1899 were re-
vised and amended by the 14 instruments of 1907. While some of these 
texts have not really stood the test of time and have fallen by the way-
side, others have become part of customary international law.  The 
provisions of the two Hague Conventions on land warfare, like most of 
the substantive provisions of the Hague Conventions of 1899 and 1907, 
are considered as embodying rules of customary international law. As 
such they are also binding on States which are not formally parties to 
them. The latter is especially true for the “Martens Clause”  that first 
                                                           

 Earlier sources dealing with the law regarding the means and methods of 
warfare are the Lieber Code of 1963 by U.S. President Abraham Lincoln, Gen-
eral Order No. 100 of April 24, 1863, Instructions for the Government of the 
Armies of the United States in the Field, drafted by Francis Lieber (“Lieber In-
structions”/“Lieber Code”), reprinted in: Dietrich Schindler; Ji í Toman (eds.), 
The Laws of Armed Conflicts: A Collection of Conventions, Resolutions and 
Other Documents, 3rd ed., Dordrecht 1988, pp. 3-23 and the Institute of Inter-
national Law, The Laws of War on Land, Oxford, September 9, 1880 (“Oxford 
Manual”/“Manual d’Oxford”), reprinted in: Schindler/ Toman (eds.), Collec-
tion, pp. 36-48. 

 C.f. Dinstein, Conduct of Hostilities, pp. 10-11. 

 The clause reads: “Until a more complete code of the laws of war is is-
sued, the High Contracting Parties think it right to declare that in cases not in-
cluded in the Regulations adopted by them, populations and belligerents remain 
under the protection and empire of the principles of international law, as they 
result from the usages established between civilized nations, from the laws of 
humanity and the requirements of the public conscience.” It was developed by 
the Livonian professor Friedrich von Martens (1845-1909), delegate of Tsar 
Nicholas II at the Hague Peace Conferences, see Greenwood, in: Fleck (ed.), at 
28 (para. 129). 
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appeared in the preamble to the 1899 Hague Convention II  with re-
spect to the laws and customs of war on land and set minimum stan-
dards for these conflicts.  It is also true for the 1907 Hague Conven-
tion IV.  In 1946 the Nuremberg International Military Tribunal ruled 
with regard to that convention: 

The rules of land warfare expressed in the Convention undoubtedly 
represented an advance over existing International Law at the time 
of their adoption ... but by 1939 these rules ... were recognized by all 
civilized nations and were regarded as being declaratory of the laws 
and customs of war.  

Similarly, the International Military Tribunal for the Far East expressed 
in 1948: 

Although the obligation to observe the provisions of the Conven-
tion as a binding treaty may be swept away by operation of the 
‘general participation clause’, or otherwise, the Convention remains 
as good evidence of the customary law of nations,… .  

The provisions relevant for the present examination are part of the 1907 
Hague Regulations annexed to the 1907 Hague Convention IV.  These 

                                                           
 Convention (II) with Respect to the Laws and Customs of War on Land, 

adopted at The Hague, Netherlands, 29 July 1899, entry into force on 4 Sep-
tember 1900, reprinted in: Schindler/ Toman (eds.), Collection, pp. 69-93. 

 Greenwood, in: Fleck (ed.), Handbook, at 28-29 (para. 129). 

 Convention (IV) Respecting the Laws and Customs of War on Land, 
signed October 18, 1907 at The Hague, entry into Force January 26, 1910, re-
printed in: James Brown Scott (ed.), The Hague Conventions and Declarations 
of 1899 and 1907, 3rd ed., New York 1918, pp. 100-127 (English translation by 
US Department of State, with minor corrections by J.B. Scott), reprinted in: 2 
Am. J. Int’l L. (1908), Suppl., pp. 97-117. 

 International Military Tribunal (Nuremberg), Judgments and Sentences of 
October 1, 1946, reprinted in: 41 Am. J. Int’l L. (1947), pp. 172-333, at 248-249. 

 International Military Tribunal for the Far East (Tokyo), In re Hirota and 
others, Judgement of November 12, 1948, reprinted in: 15 Annual Digest 
(1948), Case No. 118, pp. 356-376, at 366. 

 Regulations Respecting the Laws and Customs of War on Land (1907 
Hague Regulations), annexed to the 1907 Hague Convention (IV) Respecting 
the Laws and Customs of War on Land, signed October 18, 1907 at The Hague, 
entry into Force January 26, 1910, reprinted in: Scott (ed.), Conventions, pp. 
100-127 (English translation by US Department of State, with minor correc-
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rules also serve the protection of persons affected by war and might 
contain provisions of relevance to the question at hand. They are re-
garded as representing customary international law and thus are bind-
ing on all States, including non-party-States.  

II. The Geneva Law 

Being concerned with methods and means of warfare, including con-
trols on weapons types and usage and on tactics and the general con-
duct of hostilities, the Hague law has long been divided from the Ge-
neva law which is concerned with the protection of the victims of arm-
ed conflict, i.e. wounded military personnel, prisoners of war and civil-
ians. Nevertheless, both sectors are based upon the concern for the 

                                                           
tions by J.B. Scott). The 1907 Hague Regulations were drafted on the first 
Hague peace conference in 1899 as a revision of the “Brussels Declaration”, the 
Project of an International Declaration Concerning the Law and Customs of 
War, adopted by the Conference of Brussels, August 27, 1874 (Brussels Decla-
ration), reprinted in: 1 Am. J. Int’l L. (1907), Supplement, pp. 96-103. The au-
thentic language of the 1907 Hague Regulations is French and there are differ-
ences between the English translation used by the UK and by the US. This fact 
will be addressed where appropriate. C.f. Adam Roberts/ Richard Guelff (eds.), 
Documents on the Laws of War, 3rd edition, Oxford 2000, p. 73. 

 Compare e.g. International Military Tribunal (Nuremberg), Judgments 
and Sentences of October 1, 1946, reprinted in: 41 Am. J. Int’l L. (1947), pp. 
172-333, at 248-249; International Military Tribunal for the Far East (Tokyo), 
In re Hirota and others, Judgement of November 12, 1948, reprinted in: 15 An-
nual Digest (1948), Case No. 118, pp. 356-376, at 365-366; U.S. Military Tribu-
nal (Nuremberg), U.S. v. von Leeb et al. (German High Command Trial), 
Judgment of October 28, 1948, reprinted in: 15 Annual Digest (1948), Case No. 
119, pp. 376-398, at 384; U.S. Department of Navy, Commander’s Handbook 
on the Law of Naval Operations, NWP 1-14M, Washington, D.C. 1995, paras. 
11.1-11.3 (p. 11-1); Richard R. Baxter, ‘Treaties and Customs’, in: 129 RdC 
(1970-I), pp. 27-105, at 58-61; Eyal Benvenisti, The International Law of Occu-
pation, Princeton, N.J. 1993, pp. 109 and 112; Gerhard von Glahn, Law Among 
Nations, 6th ed., New York 1992, p. 737; Meron, Internal Strife, p. 6; Thomas S. 
Kuttner, ‘Israel and the West Bank: Aspects of the Law of Belligerent Occupa-
tion’, in: 7 Isr. Yb. Hum. Rts. (1977), pp. 162-221, at 171-172; Schmitt, 17 Yale J. 
Int’l L. (1999), at 630. 
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moderation and mitigation of warfare and its consequences.  The orig-
inal Geneva Convention of 1864  related to the wounded in armies in 
the field, and was revised and replaced in 1906,  in 1929  and finally in 
1949, after the Second World War had had exposed the inadequacies of 
the existing law.  The Geneva law now consists of the four 1949 Ge-
neva Conventions and two 1977 Additional Protocols. 

1. The 1949 Geneva Conventions 

The four Conventions are: the 1949 Geneva Convention I,  dealing 
with amelioration of the condition of the wounded and sick in armed 
forces in the field, which replaced the Conventions of 1864, 1906 and 
1929; the 1949 Geneva Convention II,  dealing with the wounded, 

                                                           
 Hilaire McCoubrey, International Humanitarian Law: Modern Develop-

ments in the Limitation of Warfare, 2nd ed., Aldershot 1998, p. 2. 

 Convention for the Amelioration of the Condition of the Wounded in 
Armies in the Field, adopted at Geneva, Switzerland, on August 22, 1864, entry 
into force on June 22, 1865, reprinted in: Schindler/ Toman (eds.), Collection, 
pp. 280-281. 

 Convention for the Amelioration of the Condition of the Wounded and 
Sick in Armies in the Field, adopted at Geneva, Switzerland, on July 6, 1906, 
entry into force on August 9, 1907, reprinted in: Schindler/ Toman (eds.), Col-
lection, pp. 301-310. 

 Convention for the Amelioration of the Condition of the Wounded and 
Sick in Armies in the Field, adopted at Geneva, Switzerland, on July 27, 1929, 
entry into force on September 24, 1931, reprinted in: Schindler/ Toman (eds.), 
Collection, pp. 326-334. The latter Convention was replaced by the 1949 Ge-
neva Convention I and is no longer in operation following the universal accep-
tance of the 1949 Geneva Conventions. 

 C.f. UK Ministry of Defence, Manual, para. 1.28 (p. 12). 

 Geneva Convention (I) for the Amelioration of the Condition of the 
Wounded and Sick in Armed Forces in the Field of 12 August 1949, adopted at 
Geneva, Switzerland, on August 12, 1949, entry into force on October 21, 1950, 
Final Record of the Diplomatic Conference of Geneva of 1949, Berne 1949, Vol. 
I, pp. 205-218, reprinted in: 75 UNTS (1950), No. 970, pp. 31-83. 

 Geneva Convention (II) for the Amelioration of the Condition of 
Wounded, Sick and Shipwrecked Members of Armed Forces at Sea of 12 Au-
gust 1949, adopted at Geneva, Switzerland, on August 12, 1949, entry into force 
on October 21, 1950, Final Record of the Diplomatic Conference of Geneva of 
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sick, and shipwrecked at sea, replaced the 1907 Hague Convention X;  
the 1949 Geneva Convention III,  dealing with the treatment of pris-
oners of war, replaced the Convention of 1929  and the 1949 Geneva 
Convention IV,  dealing with the protection of civilian persons in 
times of war. 
The four 1949 Geneva Conventions have gained virtually universal ac-
ceptance. With currently 194 State parties, almost every State in the 
world is a contracting party to them.  While the Conventions’ binding 
nature is generally based on their status as treaties, they are generally 
considered to embody customary international law.  This is especially 
true for those provisions that can be traced back to earlier Geneva Con-
ventions and the 1907 Hague Regulations.  Thus, inter alia, the 1949 
Geneva Convention IV is widely regarded as a codification of custom-
ary international law.  The ICJ pointed out in its Nicaragua decision 
                                                           
1949, Berne 1949, Vol. I, pp. 225-236, reprinted in: 75 UNTS (1950), No. 971, 
pp. 85-133. 

 Convention (X) for the Adaptation to Maritime Warfare of the Principles 
of the Geneva Convention, adopted at The Hague, Netherlands, on October 
18, 1907, entry into force on October 26, 1910, reprinted in: Schindler/ Toman 
(eds.), Collection, pp. 314-318. 

 Geneva Convention (III) relative to the Treatment of Prisoners of War of 
12 August 1949, adopted at Geneva, Switzerland, on August 12, 1949, entry 
into force on October 21, 1950, Final Record of the Diplomatic Conference of 
Geneva of 1949, Berne 1949, Vol. I, pp. 242-276, reprinted in: 75 UNTS (1950), 
No. 972, pp. 135-285. 

 Convention relative to the Treatment of Prisoners of War, adopted at Ge-
neva, Switzerland, on July 27, 1929, entry into force on December 19, 1930, re-
printed in: Schindler/ Toman (eds.), Collection, pp. 341-364. 

 Geneva Convention (IV) relative to the Protection of Civilian Persons in 
Time of War of 12 August 1949, adopted at Geneva, Switzerland, on August 12, 
1949, entry into force on October 21, 1950, Final Record of the Diplomatic 
Conference of Geneva of 1949, Berne 1949, Vol. I, pp. 297-330, reprinted in: 75 
UNTS (1950), No. 973, pp. 287-417. 

 Including the Republic of Montenegro (since August 2, 2006), Nauru 
(June 27, 2006), compare International Committee of the Red Cross, State Par-
ties to the 1949 Geneva Conventions. 

 UK Ministry of Defence, Manual, para. 1.30.3 (p. 14). 

 Meron, Internal Strife, p. 6. 

 Imseis, 44 Harv. Int’l L.J. (2003), pp. 65-138, at 66. 
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that “the Geneva conventions are in some respects a development, and 
in other respects no more than the expression” of fundamental princi-
ples of humanitarian law.  
Due to their universal acceptance, an inquiry into the customary char-
acter of the 1949 Geneva Conventions might appear academic.  How-
ever, their customary character is still of great importance. The ICJ’s 
Nicaragua decision has shown that an international tribunal may some-
times be able to apply customary international law even though it lacks 
the competence to apply certain treaty provisions: 

Article 3 which is common to all four Geneva Conventions of 12 
August 1949 defines certain rules to be applied in the armed con-
flicts of a non-international character. There is no doubt that, in the 
event of international armed conflicts, these rules also constitute a 
minimum yardstick, in addition to the more elaborate rules which 
are also to apply to international conflicts; and they are rules which, 
in the Court’s opinion, reflect what the Court in 1949 called ‘ele-
mentary considerations of humanity’ … The Court may therefore 
find them applicable to the present dispute, and is thus not required 
to decide what role the United States multilateral treaty Reservation 
might otherwise play in regard to the treaties in Question.  

Furthermore, in some States in which treaties do not form part of the 
national law, national courts can not apply them, but can and do apply 
rules of customary international law.  Furthermore, due to the wide 
acceptance of customary rules, the si omnes or general participation 
clause laid down in Article 2 of the 1949 Hague Convention IV looses 
much of its relevance.  The binding character of the single rules exam-

                                                           

 ICJ, Military and Paramilitary Activities in and against Nicaragua, Nica-
ragua v. United States of America, Judgment (Merits) of June 27, 1986, I.C.J. 
Reports 1986, pp. 14-150, at 113 (para. 218). 

 Compare Meron, Customary Law, pp. 3-4. 

 ICJ, Military and Paramilitary Activities in and against Nicaragua, Nica-
ragua v. United States of America, Judgment (Merits) of June 27, 1986, I.C.J. 
Reports 1986, pp. 14-150, at 114 (para. 218). 

 C.f. Greenwood, in: Fleck (ed.), Handbook, at 24 (para. 125.2). 

 See e.g. UN Secretary-General, Respect for Human Rights in Armed 
Conflicts, Report of November 20, 1969, 24th Sess., Agenda Item 61, UN Doc. 
A/7720 (November 20, 1969), p. 22; compare also International Military Tribu-
nal for the Far East (Tokyo), In re Hirota and others, Judgement of November 
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ined for the purpose of this treatise will be dealt with in connection 
with their content.  

2. The 1977 Additional Protocols 

In 1977, the 1949 Geneva Conventions were complemented by two ad-
ditional protocols relating to the protection of victims of international 
(I)  and non-international (II)  armed conflicts. These Protocols do 
not supersede the 1949 Geneva Conventions; as it is stressed in the last 
paragraph of the 1977 Additional Protocol I’s preamble, both apply and 
their texts merely complement the original texts of the 1949 Geneva 
Conventions.  If the rules of one instrument are stricter than the other, 
the stricter rule applies.  
A major difference between the 1949 Geneva conventions and the 1977 
Additional Protocol I is that the latter expands the definition of inter-
national armed conflicts to certain conflicts fought by peoples “in exer-
                                                           
12, 1948, reprinted in: 15 Annual Digest (1948), Case No. 118, pp. 356-376, at 
365-366; U.S. Military Tribunal (Nuremberg), U.S. v. von Leeb et al. (German 
High Command Trial), Judgment of October 28, 1948, reprinted in: 15 Annual 
Digest (1948), Case No. 119, pp. 376-398, at 384. 

 See infra, Part Two, Chapters B) and C). 

 Protocol Additional to the Geneva Conventions of 12 August 1949, and 
relating to the Protection of Victims of International Armed Conflicts (Proto-
col I), adopted at Geneva, Switzerland, on June 8, 1977, entry into force De-
cember 7, 1978, International Committee of the Red Cross, Protocols Addi-
tional to the Geneva Conventions of 12 August 1949, Geneva 1977, pp. 3-87; 
reprinted in: 1125 UNTS (1979), No. 17512, pp. 3-608. 

 Protocol Additional to the Geneva Conventions of 12 August 1949, and 
relating to the Protection of Victims of Non-International Armed Conflicts 
(Protocol II), adopted at Geneva, Switzerland, on June 8, 1977, entry into force 
on December 7, 1978, International Committee of the Red Cross, Protocols 
Additional to the Geneva Conventions of 12 August 1949, Geneva 1977, pp. 
89-101; reprinted in: 1125 UNTS (1979), No. 17513, pp. 609-699. 

 Dinstein, Conduct of Hostilities, p. 11. 

 Compare e.g. Michael Bothe/ Karl Josef Partsch/ Waldemar A. Solf, New 
Rules for Victims of Armed Conflicts: Commentary on the two 1977 Protocols 
additional to the Geneva Conventions of 1949, The Hague 1982, Protocol I, Ar-
ticle 1, para. 2.12 (p. 45), Article 37, para. 2.4.1 (p. 204) and Article 96, para. 2.2 
(p. 554). 
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cise of their right to self-determination”. Unlike the 1949 Geneva Con-
ventions, the 1977 Additional Protocols I and II are not accepted uni-
versally.  They are ratified by 167 and 163 States respectively, but – for 
example – not by the United States or Israel.  Thus, while much of the 
1977 Additional Protocols are regarded as representing customary in-
ternational law  or at least a consensus,  some provisions, including 
the broad definition of an international armed conflict, are much con-
tested.  These provisions will later be criticised in their context as far as 
they are relevant to the present topic.  
The relation of treaty law to customary law is explicitly stressed by the 
Protocol itself. Article 1 para. 2 of the 1977 Additional Protocol I reads: 

                                                           
 C.f. Christopher Greenwood, ‘Customary Law Status of the 1977 Geneva 

Protocols’, in: Astrid J.M. Delissen; Gerard J. Tanja (eds.), Humanitarian Law 
of Armed Conflict: Challenges ahead – Essays in Honour of Frits Kalshoven, 
Dordrecht 1991, pp. 93-114. 

 On the background from the perspective of the then chairman of the US 
delegation to the negotiations of the Protocols see George H. Aldrich, ‘Why the 
United States of America should ratify Additional Protocol I’, in: Astrid J.M. 
Delissen/ Gerard J. Tanja (eds.), Humanitarian Law of Armed Conflict: Chal-
lenges ahead – Essays in Honour of Frits Kalshoven, Dordrecht 1991, pp. 127-
144, at 127-130; c.f. Bernard Dougherty/ Noëlle Quénivet, ‘Has the Armed 
Conflict in Iraq Shown once more the Growing Dismission Regarding the Def-
inition of a Legitimate Target? What and Who Can be Lawfully Targeted?’, in: 
16 HuV-I (2003), pp. 188-196, at 189. Interestingly, one of the first states to rat-
ify both Protocols was Yugoslavia, the state with the then fourth largest army 
in Europe, see Detter, Law of War, p. 143. 

 See e.g. European Commission for Democracy through Law (Venice 
Commission), Opinion on the possible Need for further Development of the 
Geneva Conventions, Opinion No. 245/2003, adopted by the Venice Commis-
sion on December 12-13, 2003, Doc. No. CDL-AD (2003) 18, para. 7; Green-
wood, in: Fleck (ed.), Handbook, at 25-26 (para. 127.2); Meron, Customary 
Law, p. 62; Dieter Fleck, ‘The Protocols Additional to the Geneva Conventions 
and Customary International Law’, in: 29 Rev. dr. mil. (1990), pp. 497-517. 

 A consensus also the United States played a major role in creating, see 
Aldrich, in: Delissen/ Tanja (eds.), at 127-130 and 144. 

 Dinstein, Conduct of Hostilities, p. 11; Ruth Wedgwood, ‘Al Qaeda, Ter-
rorism, and Military Commissions’, in: 96 Am. J. Int’l L. (2002), pp. 328-337, at 
336. 

 See infra, Part Four, Chapter C) III. 
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In cases not covered by this Protocol or by other international 
agreements, civilians and combatants remain under the protection 
and authority of the principles of international law derived from es-
tablished custom, from the principles of humanity and from the dic-
tates of public conscience. 

The 1977 Additional Protocol II develops and supplements the hu-
manitarian protection provided by common Article 3 of the 1949 Ge-
neva Conventions in internal armed conflicts, i.e. the protection of 
those who take “no active part in the hostilities, including members of 
armed forces who have laid down their arms and those placed ‘hors de 
combat’ by sickness, wounds, detention, or any other cause.” It was 
applied for the first time in the conflict in El Salvador in the 1980s.  

III. Other International Humanitarian Instruments 

Most other international humanitarian instruments, such as the 1954 
Convention for the protection of cultural property  and the 1980 Con-
vention on excessively injurious weapons,  are of minor importance 
for the question at hand. Their provisions could – if at all – come into 
play when it comes to the question of collateral damage.  

                                                           

 Christopher Greenwood, ‘Scope of Application of Humanitarian Law’, 
in: Dieter Fleck (ed.), The Handbook of Humanitarian Law in Armed Con-
flicts, Oxford 1999, pp. 39-63, at 48 (para. 211.3); Greenwood, in: Delissen/ 
Tanja (eds.), at 113. 

 Convention for the Protection of Cultural Property in the Event of Arm-
ed Conflict, adopted at The Hague, Netherlands on May 14, 1954, entry into 
force on August 7, 1956, reprinted in: Schindler/ Toman (eds.), Collection, 
pp. 747-768. 

 Convention on Prohibitions or Restrictions on the Use of Certain Con-
ventional Weapons Which May be Deemed to be Excessively Injurious or to 
Have Indiscriminate Effects, adopted at Geneva, Switzerland on October 10, 
1980, entry into force on December 2, 1983, reprinted in: Schindler/ Toman 
(eds.), Collection, pp. 179-184. 

 See infra, Part Two, Chapter D) II. 2. 
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IV. Customary International Humanitarian Law 

As no single treaty – and no cluster of treaties – covers the whole span 
of international humanitarian law, customary international law remains 
of immense significance.  Even though many of the above mentioned 
instruments represent – in whole or in part – customary international 
law, they are still supplemented by further rules of customary interna-
tional law.  These rules are partially restated by certain groups of ex-
perts, for example in the Turku Declaration on Minimum Humanitarian 
Standards  or the San Remo Manual on the Protection of Victims of 
Non-International Armed Conflicts  or the International Committee 
of the Red Cross itself, that in 1978 condensed the principles of the 
1949 Geneva Conventions into seven Fundamental Rules of Humani-
tarian Law Applicable in Armed Conflicts.  

Some of the customary rules are regarded to amount to jus cogens.  
The notion of customary international humanitarian law continues to 
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Cross (1991), No. 282, pp. 328-336; compare also Asbjørn Eide/ Allen Rosas/ 
Theodor Meron, ‘Combating Lawlessness in Gray Zone Conflicts Through 
Minimum Humanitarian Standards’, in: 89 Am. J. Int’l L. (1995), pp. 215-223, 
at 219. 

 International Institute of Humanitarian Law, The Manual on the Law of 
Non-International Armed Conflict (San Remo Manual), Sanremo 2006. 

 International Committee of the Red Cross, ‘Fundamental Rules of Hu-
manitarian Law Applicable in Armed Conflicts’, in: 18 Int’l Rev. Red Cross 
(1978), No. 206, pp. 247-249. 

 See e.g. Mitchell, 15 Duke J. Comp. & Int’l L. (2005), pp. 219-257; Rafael 
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Humanitarian Law’, in: Lal Chand Vohrah et al. (eds.), Man’s Inhumanity to 
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2003, pp. 595-641. 
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be important,  inter alia due to the much discussed International 
Committee of the Red Cross’ study on customary international huma-
nitarian law.  The customary character of the rules relevant to the pre-
sent examination will be addressed jointly with their content infra. 

B. The Basic Principles Underlying International 
Humanitarian Law 

Despite the detailed codification of much customary international law 
into the above mentioned treaties, four fundamental principles underlie 
the whole law of armed conflict. In 1966, in continuation of his ground-
breaking article of 1937 , Verdross came to the conclusion that the “hu-
manitarian principles underlying these conventions are basic principles 
of general international law with the character of jus cogens.”  These 
principles are military necessity, humanity, distinction, and proportion-
ality.  The law is intended to minimize the suffering caused by an 
armed conflict rather than to impede military efficiency.  It thus is a 
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 Verdross, 31 Am. J. Int’l L. (1937), pp. 571-577. 

 Verdross, 60 Am. J. Int’l L. (1966), at 55. 

 UK Ministry of Defence, Manual, para. 2.1 (p. 21). 

 Id. 
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compromise between the diametrically opposed impulses of military 
necessity and humanitarian requirements.  

I. Military Necessity 

According to the long established principle of military necessity,  a 
belligerent shall only use that degree and kind of force, not otherwise 
prohibited by the law of armed conflict, that is required in order to 
achieve the legitimate purpose of the conflict, namely the complete or 
partial submission of the enemy at the earliest possible moment with 
the minimum expenditure of life and resources.  First, this general 
principle is the basis of numerous specific rules of international hu-
manitarian law, e.g. the prohibition of the use of weapons causing un-
necessary suffering, the prohibition of unnecessary destruction of prop-
erty  and the prohibition of causing excessive collateral damage.  Sec-
ond, the principle of necessity operates as an extra restraint by prohibit-
ing acts which are not otherwise illegal, as long as they are not neces-
sary for the achievement of a legitimate goal.  On the other hand, mili-

                                                           
 Greenwood, in: Fleck (ed.), Handbook, at 32 (para. 131); Dinstein, Con-

duct of Hostilities, p. 16. 

 Already laid down in Articles 14-16 of the Lieber Code. For comprehen-
sive overviews see Elmar Rauch, ‘Le concept de nécessité militaire dans le droit 
de la guerre’, in: 19 Rev. dr. pén. mil. (1980), pp. 205-237 and William V. 
O’Brian, ‘The Meaning of “Military Necessity” in International Law’, in: 1 
World Polity (1957), pp. 109-176. 

 UK Ministry of Defence, Manual, para. 2.2 (pp. 21-22); Greenwood, in: 
Fleck (ed.), Handbook, at 30 (para. 130). 

 C.f. Dinstein, Conduct of Hostilities, p. 18. 
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 Greenwood, in: Fleck (ed.), Handbook, at 33 (para. 132.2); Marco Sassòli, 
‘Targeting: The Scope and Utility of the Concept of “Military Objectives” for 
the Protection of Civilians in Contemporary Armed Conflicts’, in: David 
Wippman/ Matthew Evangelista (eds.), New Wars, New Laws? Applying the 
Laws of War in 21st Century Conflicts, Ardsley, N.Y. 2005, pp. 181-210, at 183-
184; Compare also Dworkin, in: Wippman/ Evangelista (eds.), at 69-73. 
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tary requirements are incorporated in all rules of humanitarian law, as 
well as humanitarian requirements:  

II. Humanity 

The principle of humanity prohibits the infliction of suffering, injury, 
or destruction not actually necessary for the accomplishment of a legiti-
mate military purpose.  It is connected to the principle of necessity in-
sofar, as once a legitimate military purpose is achieved, the infliction of 
suffering is unnecessary. On the other hand, the principle of humanity 
confirms the basic immunity of civilians from attack, as they generally 
make no contribution to the hostilities.  Insofar, it is also linked to the 
principle of distinction. 

III. Proportionality 

The principle of proportionality links necessity and humanity. Civilian 
immunity from attack does not make unlawful all unavoidable civilian 
casualties which result from legitimate attacks upon military objectives. 
As long as the casualties are not excessive in relation to the concrete and 
direct military advantage anticipated, they are legal.  

IV. Distinction ratione personae 

King William of Prussia stated in 1870: “I conduct war with the French 
soldiers, not with the French citizens.”  This statement refers to the 
fundamental distinction concerning persons taking part in or affected 
                                                           

 Dinstein, Conduct of Hostilities, p. 17. 

 UK Ministry of Defence, Manual, para. 2.4 (p. 23). 

 Id., para. 2.4.1 (p. 23). 

 Id., para. 2.4.2 (p. 23); Delbrück, EPIL, Vol. 7, pp. 396-400; compare also 
Cohen/ Shany, 5 J. Int’l Crim. Just. (2007), pp. 310-321. 

 King William of Prussia on August 11, 1870, cited in Benvenisti, Law of 
Occupation, p. 27. 
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by a conflict which is made by international humanitarian law; it distin-
guishes civilians and combatants. The principle of distinction between 
combatants and civilians is “the root of the law of war”  applicable in 
both international and non-international armed conflicts.  This pri-
mary legal status of a person as a civilian or a combatant has decisive 
consequences. The primary status is decisive for the protection afforded 
to a person. A civilian may, in general, not be attacked. A combatant 
may not be punished for the mere participation in the conflict. This dis-
tinction is fundamental in order to reduce as much as possible the ad-
verse consequences of the war for the civilian population. Thus, parties 
of a conflict must at all times distinguish between the civilian popula-
tion and combatants in order to spare civilian population and property. 
Attacks shall be directed solely against military objectives. Neither the 
civilian population as such nor civilian persons shall be the object of at-
tack.  
Additionally, the primary status of a person is also decisive for the legal 
consequences of a persons’ conduct, e.g. if a combatant violates interna-
tional humanitarian law.  Furthermore, the acquisition of a new, sec-
ondary status, e.g. as a prisoner of war, is also linked to the primary 
status of being a combatant (who falls into the power of the enemy 
forces). 
The principle of distinction is also referred to as the principle of dis-
crimination of non-combatant immunity.  To enable its realisation, it is 
on the other hand necessary that combatants distinguish themselves 
from civilians. Combatants “may try to become invisible in the land-
scape, but not in the crowd.”  These rules are recognised in numerous 

                                                           

 Detter, Law of War, p. 141. 
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military manuals and form one of the basic principles of international 
humanitarian law. But although it is an inherent part of both customary 
and conventional law governing the conduct of war,  it did not receive 
precise articulation in a treaty document before the adoption of the 
1977 Additional Protocol I. 
However, distinction is practically impossible without a definition of at 
least one of the categories. The drafters of the Geneva Conventions and 
the Additional Protocols opted for the definition of a combatant.  This 
definition and the protection of combatants will be dealt with first. The 
definition of civilians seems straight forward; civilians are all persons 
other than combatants.  In consequence of the negative definition of 
civilians, the specifics of that concept and their protection will be dealt 
with second.  This concise system has been challenged by those who 
claim that a third category of so called “unlawful combatants” exists. 
This claim will be dealt with third.  

C. Combatants 

The primary status as a combatant has various consequences. It entails 
immunity from criminal prosecution for those warlike acts which do 
not violate the laws and customs of war and the right to be treated as a 
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 See infra, Part Two, Chapter D). 
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prisoner of war, if captured by the adversary.  On the other hand, a 
combatant is, by status, a legitimate target, even when he does not en-
danger the lives or interests of the other party to the conflict.  These 
consequences can certainly only apply if the status of the combatants is 
well defined. And this definition varies in the sphere of an international 
or a non-international armed conflict. The expression “combatant”  
can be used in two senses. Originally, it referred to persons factually 
engaged in combat, whether they had a right to do so or not. Later, the 
term was used legally – and is used throughout this treatise – to de-
scribe persons who have a right to take direct part in hostilities.  
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I. Combatant Status in International Armed Conflicts 

For the sphere of an international armed conflict, the term “combatant” 
was codified for the first time in Article 43 para. 2 of the 1977 Addi-
tional Protocol I: 

Members of the armed forces of a Party to a conflict (other than 
medical personnel and chaplains covered by Article 33 of the Third 
Convention) are combatants, that is to say, they have the right to 
participate directly in hostilities. 

This rule is accepted to represent customary international law  and 
comes – at least if read in context – to the same definition of combatants 
that is presupposed in earlier documents.  It was drafted to solve the 
problems of defining “armed forces” and “combatants” in the 1949 Ge-
neva Conventions:  
These instruments only define prisoners of war and thus allow an infer-
ence on combatant status. Article 4 A para. 2 of the 1949 Geneva Con-
vention III lays down criteria which can be traced back to Article 1 of 
the 1907 Hague Regulations. Beside members of regular armed forces, 
the 1949 Geneva Convention III also covers members “of other militias 
and members of other volunteer corps …” who fulfil the following 
conditions: (a) that of being commanded by a person responsible for his 
subordinates; (b) that of having a fixed distinctive sign recognizable at a 
distance; (c) that of carrying arms openly; (d) that of conducting their 
operations in accordance with the laws and customs of war.  It is not a 
precondition of combatant status to be armed.  
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1. Members of the Armed Forces 

The term “members of the armed forces” refers to all military person-
nel, whether they belong to the land, sea or air forces and form the core 
of the category of combatants.  The 1949 Geneva Convention III 
does not entail a definition of armed forces. This is only codified in Ar-
ticle 43 para. 1 of the 1977 Additional Protocol I: 

The armed forces of a Party to a conflict consist of all organized 
armed forces, groups and units which are under a command respon-
sible to that Party for the conduct of its subordinates, even if that 
Party is represented by a government or an authority not recog-
nized by an adverse Party. Such armed forces shall be subject to an 
internal disciplinary system which, inter alia, shall enforce compli-
ance with the rules of international law applicable in armed conflict. 

This definition resembles those developed earlier by legal scholars, in-
cluding the same elements, namely an organization legitimated by the 
State which permanently serves defence and combat purposes and is 
under a command responsible to that State and wearing an emblem rec-
ognizable at a distance.  The last element is included in Article 44 pa-
ra. 3 of the 1977 Additional Protocol I. However, the definition of 
“armed forces” under the 1977 Additional Protocol I is wider than the 
traditional understanding referred to in the 1907 Hague Regulations 
and the 1949 Geneva Conventions. The latter instruments distinguish 
regular armed forces and irregular armed forces, both being able to ac-
quire prisoner-of-war status.  The 1977 Additional Protocol I does 
not distinguish in that manner any more. It can be understood either as 
widening the concept of armed forces and including “irregulars”,  or 
as eliminating the distinction altogether.  
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A recent example for the problems attached to the definition of mem-
bers of armed forces are the Taliban fighters in the 2001 conflict be-
tween Afghanistan and the United States.  The argument by the 
United States that members of the Taliban were not “members of armed 
forces” in the above mentioned sense was partly based on the assump-
tion that the Taliban was not the de facto government of Afghanistan 
and therefore its armed forces were unprotected.  
Article 4 para. 3 of the 1949 Geneva Convention III and Article 43 pa-
ra. 1 of the 1977 Additional Protocol I explicitly state that the status of 
combatant is not excluded if the one belligerent does not recognise the 
government of the other belligerent to which a member of regular arm-
ed forces professes allegiance. In consequence of this rule the Taliban 
fighters did not lose their status as members of the regular armed forces 
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due to the fact that the United States did not recognise the Taliban gov-
ernment of Afghanistan.  
Another line of argument is based on the finding that the Taliban was 
the de facto government of Afghanistan, but its forces did not meet the 
requirements of Article 4 A para. 2 of the 1949 Geneva Convention 
III.  It is disputed whether the four criteria for evaluating combatants 
status laid down in Article 4 A para. 2 of the 1949 Geneva Convention 
III only apply to “[m]embers of other militias and members of other 
volunteer corps” or also to regular armed forces according to para. 1 of 
the article. The textual meaning and structural framework suggests the 
former; the conditions are included in para. 2 and according to the 
wording, exclusively apply to those persons referred to in that para-
graph.  Thus, members of regular armed forces or militias and volun-
teer groups in the sense of Article 4 para. 1 of the 1949 Geneva Con-
vention III are considered by some authors to be combatants without 
any consideration whether their overall conduct satisfies the criteria 
laid down in para. 2.  
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On the other hand, when the 1907 Hague Regulations – the source of 
the four conditions included in para. 2 of Article 4 A – were drafted, 
these conditions were taken for granted concerning traditional armed 
forces.  For example, the drafters of the 1949 Convention, like those 
of the Hague Convention, discussed whether it was necessary to spec-
ify the sign which members of armed forces should have for purposes 
of recognition,  and not whether they should wear such a sign. It is 
understood that customary international law required regular armed 
forces to adhere to the criteria prior to 1949  and that their application 
to them is implied in Article 4 A of the 1949 Geneva Convention III.  
While the stringency of the criteria may vary, it is broadly accepted that 
the armed forces of a State must generally fulfil these conditions.  
These four conditions represent the codification of customary interna-
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tional law,  and will be addressed in detail infra.  Concerning the 
example of the Taliban fighters, who have distinguished themselves by 
using black turbans  and have coordinatedly made efforts to defend 
their territory, the conditions are regarded as at least generally met.  
Even though for the members of the armed forces, combatant status is 
the rule,  there are some exceptions. Members of armed forces who 
may not engage in combat, i.e. non-combatants; according to Article 3 
of the 1907 Hague Regulations “[t]he armed forces of the belligerent 
parties may consist of combatants and non-combatants.” The latter are 
e.g. medical and religious personnel.  
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2. Members of Militias and Volunteer Corps 

Additionally, combatant status is assigned to members of militias and 
volunteer corps who are not forming part of the armed forces as de-
fined above, but belong to a party to the conflict, if they cumulative-
ly  fulfil the four conditions laid down in Article 4 A para. 2 of the 
1949 Geneva Convention III and referred to above. These “irregulars” 
are understood to be included in the definition of armed forces of the 
1977 Additional Protocol I, which is wider as the traditional armed 
forces concept of the 1907 Hague Regulations and the 1949 Geneva 
Conventions.  The requirements that have to be met by these persons 
to qualify as combatants are divided in to varying numbers of groups. 
For example, Kalshoven separates the preconditions into five catego-
ries,  Mallison/ Mallison refer to six criteria,  whereas Dinstein ad-
dresses seven conditions.  These requirements are the following: 

a) Being Organized 

The first condition is not expressly referred to in Article 4 A para. 2 of 
the 1949 Geneva Convention III. The term militia is partly understood 
to include all non-State actors who resort to violence in order to 
achieve their objectives, covering partisans,  guerrillas, revolutionary 
armies, insurgents, State agents fighting an behalf (but not at the behest) 
of the State, ethnic armed formations, and warlord movements.  The 
Nuremberg Tribunal observed: 

Many of the defendants seem to assume that by merely characteriz-
ing a person a partisan, he may be shot out of hand. But it is not so 
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simple as that. If the partisans are organized and are engaged in what 
international law regards as legitimate warfare ..., they are entitled to 
be protected as combatants.  

It is thus required that a person is member in an “organized” group. 
This is necessary in order to facilitate the compliance with the other 
conditions of Article 4 para. 2 of the Convention. Combatants must act 
in a hierarchic framework subject to supervision.  The requirement is 
met by rudimentary elements of military organization. Thus, a corpo-
ral’s squad on detached duty meets the requirement as well as irregulars 
who were part of a military unit which has become broken due to the 
exigencies of combat. It also applies to a single individual who has been 
separated from his unit.  

b) Belonging to a Party to the Conflict 

The second condition of belonging to a party to the conflict can be in-
terpreted in two ways. First, it could refer to the facts that persons, to 
enjoy combatant status, must act on behalf of a State, i.e. have a certain 
relationship with a belligerent government.  Second, it could also cov-
er those persons who are part of a movement that is not a State but 
party to the conflict itself. The latter interpretation is supported by the 
use of “party to the conflict” in Common Article 3, referring to all par-
ties in a non-international armed conflict. On the other hand, in Arti-
cle 4 A para. 1, the term seems to refer to States, as they have regular 
armed forces. Nevertheless, the rule was invented inter alia to cover 
movements such as Marshal Tito’s partisan forces in the Second World 
War, who were not associated to a State party and took part in alle-
giance to their own resistance movement which was party to the con-
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flict.  It must now at least be possible to subsume subjects of interna-
tional law within the limits drawn by Article 1 para. 4 of the 1977 Ad-
ditional Protocol I under this precondition.  

c) Being Commanded by a Person Responsible for His Subordinates 

Similar to the requirement of being organized, the requirement of a re-
sponsible military command entails a hierarchical authority which as-
sumes responsibility for the actions of the members.  It shall exclude 
the possibility of activities of individuals on their own, known as franc-
tireurs. There is not legitimate private war of one person against the en-
emy.  The persons responsible for their subordinates do not have to 
be regular officers of the armed forces.  They may be either civilian or 
military, but they have to be responsible for the actions taken on their 
orders as well as for actions which they were unable to prevent. Their 
competence must be considered in the same way as that of a military 
commander. The core element of the this condition is to provide for an 
organisational structure that enforces discipline and ensures that the 
three other conditions will be met.  

d) Having a Fixed Distinctive Sign Recognizable at a Distance 

The need to wear a fixed distinctive emblem recognizable at a distance, 
replaces the uniform normally worn by regular troops. The require-
ment has two aspects, distinction, i.e. the sign must identify and charac-
terize the forces using it, and fixity.  The term “fixed” expresses that it 
must be worn constantly, in all circumstances. To ensure that the sign is 
distinctive, all members of any militia or volunteer corps must exclu-
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sively use this sign, but may add additional emblems indicating rank or 
special functions. To ensure that persons on board a vehicle, aeroplane 
or boat, are still distinctive, the sign must – similar to a flag flown by a 
ship – also be shown on the vehicle concerned.  
Size and nature of the signs possible and the way they have to be worn 
are not specified in the 1949 Geneva Convention III. Thus, the term 
“recognizable at a distance” is open to interpretation. This requirement 
has been interpreted narrowly in the sense that “the silhouette of an ir-
regular combatant standing against the skyline should be at once distin-
guishable from that of a peaceful inhabitant by naked eye of ordinary 
individuals, at a distance at which the form of an individual can be de-
termined.”  It may be fulfilled by a dress differing from that worn by 
civilians,  by wearing caps, armbands, coats, shirts,  or an emblem 
or coloured sign worn on the chest  but e.g. the Soviet star in a cap 
might not be sufficient.  

e) Carrying Arms Openly 

The condition to carry arms openly does not require to carry arms visi-
ble at all times. The rationale behind this rule is that opposing forces 
shall be able to recognise members of militias or volunteer groups as 
combatants in the same way as members of regular armed forces, what-
ever their weapons may be.  It is thus closely interrelated with the re-
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quirement to wear a distinctive sign. It shall e.g. hinder a civilian to en-
ter a military post on a false pretext and then open fire,  but does not 
mean that a hand-grenade or revolver cannot be placed in a pocket or 
under a coat.  The duty to carry arms openly seems to be somewhat 
weakened according to Article 44 of the 1977 Additional Protocol I. 
Here, the requirement is reduced to carrying arms openly 

(a) during each military engagement, and (b) during such time as he 
is visible to the adversary while he is engaged in a military deploy-
ment preceding the launching of an attack in which he is to partici-
pate. 

This only applies to “exceptional situations”.  Hence, the core of the 
rule is the same; in short, it states that a person, when visible to the ad-
versary, in order to keep combatant status, has to distinguish himself 
from unarmed civilians by carrying his arms openly.  

f) Conducting Operations in Accordance with the Laws and Customs 
of War 

This condition is essential as it embraces those conditions listed above. 
It is undisputed that the forces, in order to be covered by the definition 
of “combatant”, must ensure that their members comply with the laws 
and customs of war. While it is not required that combatants strictly 
observe all details of humanitarian law to keep their status, this condi-
tion requires them to respect the Geneva Conventions to the fullest ex-
tent possible.  Those who want to rely on international humanitarian 
law must be willing to respect it themselves.  
It is not entirely clear whether the requirement is a group requirement 
or an individual one. If the great majority of members of an organisa-
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tion observes the criterion, little reason exists to deny combatant status 
to single members that are in breach with the laws and customs of 
war.  Their behaviour is rather a question of individual criminal re-
sponsibility than of status. If, on the contrary, a large majority of mem-
bers of an organisation does not fulfil the fourth condition, it is difficult 
to distinguish single members of that organisation and grant them the 
combatant status,  even though this assessment is supported by some 
authors.  Thus, the condition of conducting operations in accordance 
with the laws and customs of war at least has a strong collective as-
pect.  

g) Non-Allegiance to the Detaining Power 

Concerning prisoner-of-war status, the non-allegiance to the detaining 
power is partly required as an additional – unwritten – condition. It es-
pecially refers to the fact that a national detained by his own State shall 
not enjoy prisoner-of-war status.  If these conditions are applied to 
the example of the 2001 conflict in Afghanistan, al-Qaeda members 
cannot be regarded to be entitled to the status of combatants. They are 
neither members or “form part” of or “belong”  to the regular armed 
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forces of a State, nor do they fulfil the abovementioned criteria, espe-
cially at least general adherence to the laws of war.  Additionally to 
members of militias, some authors are of the opinion that the definition 
of combatant should also include civilians taking part in hostilities, to 
avoid the possibility of moving from civilian to combatant status back 
and forth according to activities conducted.  This question will be ad-
dressed in the chapter dealing with civilians taking direct part in hostili-
ties infra.  

3. “Levée en masse” 

But there are also undisputed cases in which persons can, by participat-
ing in the hostilities, acquire combatant status even without cumula-
tively fulfilling the conditions laid out above. This is the case if the in-
habitants of a territory which has not been occupied, on the approach 
of the enemy, spontaneously take up arms to resist the invading troops 
without having had time to organize themselves into armed units. Per-
sons taking part in this so-called levée en masse are regarded as combat-
ants if they carry their arms openly and if they respect the laws and cus-
toms of war.  This rule is laid down in Article 2 of the 1907 Hague 
Regulations, in Article 4 A para. 6 of the 1949 Geneva Convention III 
and represents customary international law.  
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4. Conclusion: Combatant Status 

Those persons who meet the criteria provided in Article 4 A of the 1949 
Geneva Convention III and Article 44 of the 1977 Additional Proto-
col I and laid out above – including a levée en masse – qualify as com-
batants. This means – inter alia – that they may take part in hostilities 
and may not be punished for this participation alone, but will acquire 
prisoner-of-war status if they are captured by the adversary. It includes 
further that they may generally be made the object of attack. Persons 
who do not fulfil the conditions discussed above do not qualify as com-
batants. Whether they are thus civilians by primary status or can ac-
quire a third primary status such as “unlawful combatant”, has no con-
sequences whatsoever for the protection of combatants and will thus 
will be examined infra.  

II. Fighters in Non-International Armed Conflicts 

Until the adoption of the 1977 Additional Protocol II, common Arti-
cle 3 of the 1949 Geneva Conventions stood alone in the sphere of non-
international armed conflicts. Article 3 does not address the issue of 
combatants. It provides basic protection to persons not taking part in 
the hostilities, or who have laid down their arms, or who are hors de 
combat. It does not provide for any protective rule specifically applica-
ble to either combatants or prisoners. There is no immunity from pun-
ishment – even capital punishment – for the mere participation in the 
conflict.  This lack of protection can be closed by means of recogniz-
ing fighters as belligerents or by means of a special agreement between 
the parties to the conflict proposed in Article 3 with the aim of apply-
ing “all or part of the other provisions” of the 1949 Geneva Conven-
tions. Both means have very rarely been used, as the insurgents would 
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then be immune from criminal liability for fighting and would acquire 
prisoner-of-war status when captured.  However, it is understood 

that the conflicts referred to in Article 3 are armed conflicts, with 
‘armed forces’ on either side engaged in ‘hostilities’ – conflicts, in 
short, which are in many respects similar to an international war, 
but take place within the confines of a single country.  

This shows that the insurgents or rebels are understood to at least re-
semble regular armed forces. Thus, it is not an oxymoron to describe a 
“combatant engaged in a non-international armed conflict”.  Gasser is 
of the opinion that “[i]n internal armed conflicts also, it is generally 
evident who is in fact involved in acts of violence and who is not.”   
The missing definition of “combatant” was not made up for in the 1977 
Additional Protocol II. Situations of internal conflict thus still lack a 
definition of “combatant” or “armed forces”  due to States being un-
willing to grant the status of combatants – and most of all prisoner-of-
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war status – to non-State actors.  However, the 1977 Additional Pro-
tocol II refers to civilians, e.g. in Article 13 para. 3. It is furthermore ac-
cepted that the principle of distinction also applies to non-international 
armed conflicts.  Thus, there must be a category of “non-civilians” to 
be distinguished from civilians. The existence of such a group was also 
presupposed when the 1977 Additional Protocol II was drafted. Then, 
civilians were defined as “anyone who is not a member of the armed 
forces or of an organized armed group.”  The “non-civilian” category 
will be referred to here as “fighters”.  The Protocol adopted some cri-
teria concerning their status – albeit fewer than the 1977 Additional 
Protocol I. Thus, some argue in favour of applying either the basic con-
ditions of the 1949 Geneva Conventions or, by analogy, the provisions 
of 1977 Additional Protocol I.  But the criteria given by the 1977 Ad-
ditional Protocol II suffice at least to define fighters: 

1. Defining Criteria 

According to Article 1 para. 1, the parties to a non-international armed 
conflict are a State’s armed forces 
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and dissident armed forces or other organized armed groups which, 
under responsible command, exercise such control over a part of its 
territory as to enable them to carry out sustained and concerted mil-
itary operations and to implement this Protocol. 

Thus, there have to be dissident armed forces or at least an organized 
armed group party to the conflict,  the latter implying a level of orga-
nisation similar to that of regular armed forces.  A responsible com-
mand must exist, which means that a more collective character than 
sporadic acts of individuals is needed.  It is not necessary for the re-
sponsible command to reach the level of a rigid military hierarchy. 
Some de facto authority is sufficient, if it covers the ability to plan and 
carry out concerted and sustained military operations as well as the 
ability to impose discipline required to implement the protocol.  But it 
is unclear whether the dissident forces must manifest the ability to ap-
ply the 1977 Additional Protocol II by doing so or whether it is suffi-
cient that they have the ability to do so.  
The requirement of territorial control by the rebels it is not based on 
the proportion of the territory or the duration and degree of control. It 
rather refers to the quality of control which enables the insurgents to 
exercise their authority and conduct military operations.  In view of 
guerrilla warfare and the highly mobilised warfare of today, territorial 
control may continuously change. A too strict interpretation of this 
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precondition would thus confine the personal application of the 1977 
Additional Protocol II to insurgents in classical civil wars.  
In the sphere of a non-international armed conflict, the members of the 
armed forces of a State as well as the members of an organized armed 
group fulfilling the conditions discussed above are fighters that resem-
ble combatants in the international sphere and may thus be targeted.  

2. Problems Concerning Distinction 

This leaves a problem concerning distinction, as no rule comparable to 
Article 4 A para. 2 1949 Geneva Convention III exists according to 
which fighters are required to wear a fixed distinctive sign recognizable 
at a distance. The emphasis in 1977 Additional Protocol II is rather on 
the protection of all persons affected by the hostilities. According to 
Article 2 para. 1 the “Protocol shall be applied … to all persons affected 
by an armed conflict”. It furthermore does not permit an inference 
from prisoner-of-war status on combatant status as the protection of 
those persons “whose liberty has been restricted” also does not distin-
guish between fighters and civilians.  However, also fighters in non-
international armed conflicts have the duty to distinguish themselves 
from civilians.  

a) Active Participation as the Criterion 

To avoid the difficulties of distinction, some authors try to tie the defi-
nition of fighters in non-international armed conflicts to parts of Com-
mon Article 3 of the 1949 Geneva Conventions: “Persons taking no ac-
tive part in the hostilities” receive a special protection. Some authors in-
terpret this provision in a way that defines fighters as only those per-
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sons who take active part in hostilities:  “In internal armed conflicts 
also, it is generally evident who is in fact involved in acts of violence 
and who is not.”  
This assessment is attractive as it creates no special difficulty in distin-
guishing fighters from civilians. On the other hand, it would restrict the 
opposing party – in most cases the government – to fighting against 
these fighters only when they are actually fighting and create an imbal-
ance between the parties to the conflict.  If this were true, there would 
be no difference between these fighters and civilians, who may – as will 
be examined thoroughly infra  – also be opposed while taking direct 
part in hostilities. This similar – if not same – treatment is understood 
to be fudging the differences of civilians and fighters and thus to weak-
en the principles regarding the protection of civilians.  

b) Group Membership as the Criterion 

This critique can be circumvented to a certain degree by including a – at 
least more – permanent aspect. Other authors are of the opinion that 
active participation may be the starting point, but persons should not 
only be regarded as fighters for such time as they take direct part in 
hostilities. The participation rather shows that they belong to a group 
that takes part in the hostilities. Now, as long as an armed conflict con-
tinues, members of this group – subject to the conditions developed 
above – are regarded as fighters and thus may be targeted, even while 
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not directly engaged in hostilities. Other persons are civilians. They 
may only be targeted while they take direct part in the hostilities.  
The UN Human Rights Inquiry Commission seems to support this ap-
proach. It found that the combatant status of certain targeted persons 
was only shown “unconvincing for two related reasons; they were not 
participating in the hostilities at the time they were killed; and no evi-
dence was provided … to back up [the] contentions of a combat role 
despite their civilian appearance.”  Nevertheless, difficulties may arise 
in this approach concerning the evidence required to establish that the 
person in question was in fact a combatant. In many cases this evidence 
will have to be based on intelligence information.  However, it is not 
necessarily required to provide such evidence in advance. The same 
problem of evidence arises in the context of self-defence taken by a 
State; this right is not subordinated to a prior demonstration i.e. to the 
United Nations Security Council that it is legal under international 
law.  Parallel to the requirement developed by the European Court of 
Human Rights in McCann,  the State may react with force, but must 
be able to prove later, that the force used was justified. 
This mode of distinction still runs the risk of not being consistent as it 
does not include the requirement of a distinctive emblem or sign as re-
quired by the 1949 Geneva Convention III. Thus, using this approach, 
a certain degree of evidence would be needed to support the appraisal 
that the person in question is a fighter involved in a respective group.  
Evidence that will in many cases be based on intelligence information 
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and, according to Kretzmer, should not be laid open necessarily in ad-
vance.  Another proposal to substitute the requirement of military in-
signia is to replace it by the open carrying of weapons.  

c) Discussion 

As a consequence of the second assessment, i.e. if States are allowed to 
attack fighters while they are not taking active part in hostilities, this 
could amount to a license to kill members of a rebel or insurgent group. 
States could choose the best of both worlds; in non-international armed 
conflict, they do not have to grant prisoner-of-war status to captured 
fighters, but can attack them whenever and wherever they wish to.  
On the other hand, the consequence of the first assessment would be 
that there is no difference between civilians and fighters. This does not 
automatically mean that the protection of civilians is in danger; the 
principle of distinction shall serve the protection of civilians from at-
tack. This aim does not suffer if the protection of fighters is increased. 
If both are protected in the same manner and may only be opposed 
while directly taking part in hostilities, the protection of civilians does 
not suffer necessarily. Especially in situations in which it is likely that 
fighters and civilians are confused due to the absence of a distinctive 
sign, an identical – high – level of protection may be the only possibility 
to achieve the protection necessary for civilians. It may even serve the 
principle of distinction if fighters who look like civilians may not be at-
tacked. Additionally, as fighters in a non-international armed conflicts 
do not enjoy combatant immunity and prisoner-of-war status if cap-
tured by the adversary, distinction may be of minor importance. How-
ever, as the opposing party to the conflict according to this approach 
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would be very restricted in confronting fighters, the general level of 
protection would very likely suffer. As Dinstein phrased it: 

Should nothing be theoretically permissible to a belligerent engaged 
in war, ultimately everything will be permissible in practice – be-
cause the rules will be ignored.  

This must not necessarily hold true in an absolute manner, but the dan-
ger of a tendency towards a reduced overall level of protection does ex-
ist. It is difficult to imagine that government armed forces should not 
be allowed to attack rebel or insurgent forces if they are organised like 
regular armed forces, e.g. living in barracks or camps and have a mili-
tary infrastructure, etc. Active and direct participation cannot be the 
only criterion in that regard.  
The first approach furthermore is contradictory to the fact that com-
mon Article 3 of the 1949 Geneva Conventions applies to persons who 
“have laid down their arms and those placed hors de combat” and thus 
refers to a definite or at least a longer period of non-participation in 
hostilities. The general understanding behind this resembles that of the 
defining criteria in 1977 Additional Protocol II; there is indeed a dis-
tinction between civilians and fighters. Such a distinction is usually 
based on a permanent status, such as the membership to a group, and 
not on temporary behaviour. It also rather refers to group characteris-
tics than to exclusively individual characteristics.  

3. Conclusion 

The degree of involvement into an organisation which takes part in the 
hostilities seems to be an at least practicable criterion in distinguishing 
civilians and fighters in non-international armed conflicts. To establish 
this involvement, intelligence information, military insignia or at least 
the fact that a person carries certain arms may be sufficient. However, if 
it is possible to attack fighters while not taking direct part in hostilities, 
the distinguishing criteria must be applied strictly, i.e. in a way to re-
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duce the group of fighters to clear cases.  This culminates in the max-
im in dubio pro civilian status. Such an assessment does not restrain the 
opposing belligerent in a dangerous manner. In cases of doubt, the per-
son in question may still be opposed if it takes direct part in hostilities 
and thus poses a direct threat.  Thus, persons who cannot be identi-
fied evidently as members of a belligerent organisation should be treat-
ed as civilians.  However, as will be developed infra, the protection 
that applies to fighters in internal armed conflicts is not identical with 
that applicable to combatants in international armed conflicts. 

III. Protection of Combatants and Fighters 

Even though combatants and fighters may generally be made the object 
of attack both in international and non-international armed conflicts,  
they may not be targeted in an unrestricted manner by any means. It is 
– inter alia – prohibited to resort to perfidy, to attack persons who are 
hors de combat and to carry out executions without previous judgment. 

1. Prohibition of Perfidy 

Killing – as well as injuring or capturing – an adversary by resort to 
perfidy is prohibited in international as well as in non-international 
armed conflicts.  Immanuel Kant expressed the necessity to refrain 
from acts that make it impossible for the parties to a conflict to trust 
each other in a future peace. He referred to – inter alia – the use of 

                                                           
 See also Doswald-Beck, 88 Int’l Rev. Red Cross (2006), No. 864, at 891. 

 See infra, Part Two, Chapter D) II. 1. c). 

 Compare ICRC, Interpretive Guidance, Geneva 2009, pp. 74-76. 

 This general rule is disputed by some authors who regard the direct par-
ticipation of a person in a non-international armed conflict as decisive, and not 
group membership, compare Doswald-Beck, 88 Int’l Rev. Red Cross (2006), 
No. 864, at 889-890. 

 Henckaerts/ Doswald-Beck (eds.), Humanitarian Law, Vol. 1, pp. 221-
223 (Rule 65); Melzer, in: Gill/ Fleck (eds.), at 295-296 (paras. 17.04.16-17.04. 
18). 



Part Two 244 

“Meuchelmörder” (assassins) and “Brechen der Kapitulation” (infringe-
ment of surrender).  
Perfidy can affect the legality of a killing in different manners. First, the 
killing may be perfidious per se due to the fact that an individual person 
is targeted at all. Second, it can be perfidious due to the status of the 
targeted person. And third, even in cases in which it is justified to kill a 
certain person, the means employed may be illegal due to perfidy. 

a) General Definition of Perfidy 

Hugo Grotius, one of the first authors to address ruses of war and per-
fidy,  identified the intention to betray the adversary’s confidence as 
the core element of perfidy.  Such considerations then rather concern-
ed Staatsraison and reputable conduct by States as the reason for the 
prohibition of perfidy as Kant understood it.  It follows from the 
generally acknowledged legal maxim that the requirements of bona fide 
must be observed in international practice.  Today, perfidy is charac-
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terized by the abuse of the opponents confidence in the protection pro-
vided by international law.  The element of betrayal is still the central 
part of the definition as given in Article 37 para. 1 of the 1977 Addi-
tional Protocol I: 

It is prohibited to kill, injure or capture an adversary by resort to 
perfidy. Acts inviting the confidence of an adversary to lead him to 
believe that he is entitled to, or is obliged to accord, protection un-
der the rules of international law applicable in armed conflict, with 
intent to betray that confidence, shall constitute perfidy.  

But the background has changed due to the humanitarian character of 
the 1949 Geneva Conventions and the 1977 Additional Protocols. It 
now rather refers to the application of the rules.  It protects the trust 
in the protection by international humanitarian law and the readiness to 
respect it.  A main danger of a betrayal of this trust is that it will re-
duce the adversary’s willingness to honour the humanitarian rules. Ar-
ticle 37 para. 1, 2nd sentence of the 1977 Additional Protocol I gives a 
complete definition of perfidy.  Cases that do not fall within this defi-
nition do not fall within Article 37 para. 1 1st sentence 1977 Additional 
Protocol I.  The second sentence covers two constellations: 
First, it covers acts inviting the confidence of an adversary to lead him 
to believe that “he is entitled to … protection”. Examples for this con-
stellation are difficult to find.  It does not refer to a person that actu-
                                                           

 Friedhelm Krüger-Sprengel, ‘Kriegslist und Perfidieverbot – Völkerrecht-
liche Regeln für das Verhalten zwischen Kombattanten’, in: 13 NZWehrR 
(1971), pp. 161-170, at 169. 

 For earlier definitions compare e.g. Krüger-Sprengel, 13 NZWehrR (1971), 
at 169; Dieter Fleck, ‘Kriegslisten und Perfidieverbot’, in: Dieter Fleck/ Michael 
Bothe (eds.), Beiträge zur Weiterentwicklung des humanitären Völkerrechts für 
bewaffnete Konflikte, Hamburg 1973, pp. 105-148; Oppenheim/ Lauterpacht, 
International Law, p. 430; compare also Henry Wager Halleck, International 
Law or Rules Regulating the Intercourse of States in Peace and War, San Fran-
cisco 1861, reprint: Amsterdam 1970, p. 400. 

 Compare Sandoz et al. (eds.), Additional Protocols, para. 1483 (p. 430). 

 Voit, 22 NZWehrR (1980), at 25. 

 On the drafting history of the articles concerning perfidy see Fleck, 13 
Rev. dr. pén. mil. (1974), at 285-292. 

 Voit, 22 NZWehrR (1980), at 25. 

 Id., at 24. 



Part Two 246 

ally enjoys a certain protection but to a person that wrongly believes 
that he is protected in such a manner, while not being so objectively. 
Second, it refers to acts inviting the confidence of an adversary to lead 
him to believe that his opponent is entitled to protection, whereas this 
is not true objectively, and the opponent betrays this belief. The exam-
ples given in the last part of Article 37 para. 1 of the 1977 Additional 
Protocol I refer exclusively to this second constellation, such as the 
feigning of truce or surrender, the feigning of incapacitation due to 
wounds, the use of the adversaries national flag, military uniforms or 
military badges . Those examples that are relevant for the present ex-
amination will be addressed in detail infra.  
In both cases, in order to be perfidious, the act must be committed with 
the intent kill, injure or capture by means of the betrayal of confidence, 
intentions that are obviously given in the cases of targeted or preventive 
killings. Acts which are intended merely to save one’s life, such as feign-
ing death, are not perfidious, whereas the same act would be perfidious 
if performed with the intention to kill an enemy once he turned his 
back.  
The prohibition of perfidy can be classified as customary international 
law applicable in international and non-international armed conflicts.  
It is contained in numerous military manuals and supported by official 
statements,  dating back to the Lieber Code, the Brussels Declara-
tion  and the Oxford Manual.  Violations of this prohibition consti-
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tute offences under the national legislation of numerous countries.  
Article 37 of 1977 Additional Protocol I was designed to incorporate 
the prohibitions contained in Article 23 lit. b of the 1907 Hague Regu-
lations.  And as Article 37 para. 2 of the Protocol, Article 24 of the 
Regulations consider ruses of war or stratagems as permitted. 

b) Distinction of Perfidy and Ruses of War 

To fully comprehend the prohibition of perfidy it is necessary to distin-
guish perfidious acts from ruses of war or stratagems. Neither of these 
acts were defined in the 1907 Hague Regulations. Whereas the former 
acts, as shown above, are traditionally prohibited, the latter acts are tra-
ditionally permitted, as was already declared in Article 14 of the Brus-
sels Declaration.  This general admissibility of ruses in principle does 
not render any ruse of war permissible; ruses of war cease to be permis-
sible if they infringe a recognised rule of international law.  
Ruses are acts intended to confuse the enemy.  The aim of a ruse of 
war is “luring the enemy to a wrong assessment”.  Perfidy is a delib-
erate betrayal of another person’s trust, especially in the protection 
provided by international law, whereas a ruse or deceit involves the en-
snaring of another by guile or trickery.  As Carl von Clausewitz 
phrased it: “Der listige läßt denjenigen, welchen er betrügen will, die 
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Irrtümer des Verstandes selber begehen.”  This principle has not been 
changed by the humanitarian character of the 1949 Geneva Conven-
tions and the 1977 Additional Protocols. Still, Article 37 para. 2 of the 
1977 Additional Protocol I accepts: 

Ruses of war are not prohibited. Such ruses are acts which are in-
tended to mislead an adversary or to induce him to act recklessly 
but which infringe no rule of international law applicable in armed 
conflict and which are not perfidious because they do not invite the 
confidence of an adversary with respect to protection under that 
law. The following are examples of such ruses: the use of camou-
flage, decoys, mock operations and misinformation. 

The prohibition of perfidy serves the protection of trust into standards 
and guarantees provided by international humanitarian law.  States 
were willing to accept such restrictions of their military possibilities 
that are absolutely necessary to achieve humanitarian aims – and thus 
mainly the protection of civilians. But, as the permission of ruses of war 
shows, States do not regard it as necessary to protect combatants from 
their own foolishness or carelessness.  

c) Prohibitions of Individual Perfidious Acts 

The 1907 Hague Regulations do not contain a general prohibition of 
perfidy, but lay down an enumeration of prohibitions of singular per-
fidious acts in Article 23: 

it is especially forbidden … (b) To kill or wound treacherously indi-
viduals belonging to the hostile nation or army; … (f) To make im-
proper use of a flag of truce, of the national flag or of the military 
insignia and uniform of the enemy, as well as the distinctive badges 
of the Geneva Convention; 

The 1977 Additional Protocol I was drafted to fill this gap and provide 
for a definition in greater detail. However, it does not explicitly cover 
all aspects that are part of the Regulations’ prohibition. Article 37 pa-
ra. 1 of the 1977 Additional Protocol I gives the following examples: 
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… The following acts are examples of perfidy: (a) the feigning of an 
intent to negotiate under a flag of truce or of a surrender; (b) the 
feigning of an incapacitation by wounds or sickness; (c) the feigning 
of civilian, non-combatant status; and (d) the feigning of protected 
status by the use of signs, emblems or uniforms of the United Na-
tions or of neutral or other States not Parties to the conflict.  

This prohibition is undisputedly accepted as one of those norms on the 
conduct of hostilities which is a codification of customary international 
law.  The only innovation in relation to the 1907 Hague Regulations 
is the introduction of a prohibition of improper use of emblems and 
uniforms of the UN.  

(1) Targeted Killings Under a “Perfidious Cover” 

A first group of perfidious acts is not perfidious per se, but is character-
ized as such by the means the acting person uses to get into the position 
of performing the act. This includes the feigning of civilian status, of 
wounds or sickness or the feigning of intent to negotiate or surrender 
under a flag of truce. The consequence of such conduct is that targeted 
killings, performed in the context or enabled by such conduct, violate 
international humanitarian law. Such action is of minor importance 
concerning the present examination, as the same standards as to any 
other act committed under such a “perfidious cover” apply. No special 
questions concerning targeted killings arise in that context: 
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(i) The Feigning of Civilian Status 

In an international armed conflict, the feigning of civilian status is rela-
tively unproblematic to identify; combatants and civilians are well de-
fined and distinguishable.  If a combatant feigns civilian status and 
thus its foe must not expect a hostile act, targeted killings by this com-
batant are perfidious. The prohibition of feigning non-combatant status 
gives rise to special problems in the sphere of non international armed 
conflicts, as the distinction between fighters and civilians is blurred due 
to the character of the conflict.  1977 Additional Protocol I tries to 
compensate this problem with regard to fighters in conflicts against co-
lonial domination and alien occupation and against racist regimes in the 
exercise of their right of self-determination.  According to Article 44 
para. 3 of that Protocol, weaker standards of distinction apply to such 
fighters in an internationalised armed conflict: 

Recognizing, however, that there are situations in armed conflicts 
where, owing to the nature of the hostilities an armed combatant 
cannot so distinguish himself, he shall retain his status as a combat-
ant, provided that, in such situations, he carries his arms openly: (a) 
during each military engagement, and (b) during such time as he is 
visible to the adversary while he is engaged in a military deployment 
preceding the launching of an attack in which he is to participate. 

The last sentence of this paragraph stipulates that such behaviour is not 
regarded as perfidious. The same holds true for internal conflicts; as 
shown above, a certain involvement in a belligerent group – be it asses-
sed on the basis of intelligence information, military insignia or at least 
the fact that the person carries his arms openly – is necessary. If such 
distinguishing criterion is not visible while the person is engaged in an 
attack, the person does not distinguish itself from civilians and thus acts 
perfidious in the same manner. 

(ii) The Improper Use of Flags and Symbols 

The improper use of certain flags and symbols is prohibited by Article 
23 lit. f of the 1907 Hague Regulations. This rule corresponds custom-
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ary international law.  According to Article 23 lit. f of the 1907 Hague 
Regulations and Article 37 lit. a of the 1977 Additional Protocol I it is 
prohibited to make improper use of the flag of truce, i.e. to feign an in-
tent to negotiate or of a surrender under a flag of truce. Using the flag 
of truce  or signs that show the intent to surrender  in order to kill 
the adversary is perfidious in an internal as well as in an international 
armed conflict. This standard also applies to targeted killings. The same 
applies – according to Article 23 lit. f of the 1907 Hague Regulations – 
to the red cross and red crescent symbols. These emblems are by now 
covered in detail in Articles 38 and 39 of the 1949 Geneva Conven-
tion I. 
The improper use of the national flag or of military insignia and uni-
forms of the enemy is prohibited by Article 23 lit. f of the 1907 Hague 
Regulations. However, the phrasing “to make improper use” shows 
that it does not prohibit any use, but only improper use.  Thus, the 
true scope of the prohibition depends on the question under which cir-
cumstances the use of the said objects is permissible. This is less clear 
regarding the national flag of the enemy, as it argued that its use it nor 
prohibited in an absolute manner. It is undisputed that the use in com-
bat of national flag or of military insignia and uniforms of the enemy is 
– and always was – perfidious.  However, based on the terminology 
“improper use”, some argue that there is a “proper use” outside direct 
combat, e.g. to improve its position in the field.  But the question 
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whether such a distinction exists or not does not affect the legality of 
the hostile act itself. If performed under the national flag or of military 
insignia and uniforms of the enemy, such hostile acts are perfidious in 
an international as well as in an internal context. This includes targeted 
killings. 
The same applies to the use of booby traps – in an international and 
non-international context  – as a means to kill a combatant. The Unit-
ed Nations Conference on Prohibitions or Restrictions of Use of Cer-
tain Conventional Weapons passed the Protocol on Prohibitions or Re-
strictions on the Use of Mines, Booby Traps and Other Devices.  This 
protocol in Article 2 para. 4 defines as a booby trap 

any device or material which is designed, constructed or adapted to 
kill or injure, and which functions unexpectedly when a person dis-
turbs or approaches an apparently harmless object or performs an 
apparently safe act. 

An “apparently safe act” would for example be opening a door – which 
is booby trapped.  The use of booby traps in a prohibited manner is 
perfidious.  This principle is further specified in Article 7 of the Pro-
tocol on Prohibitions or Restrictions on the Use of Mines, Booby Traps 
and Other Devices. Its para. 1 prohibits the perfidious use of booby 
traps, especially to attaché or associate them with internationally recog-
nised protective emblems, signs or signals, sick, wounded or dead per-
sons, burial or cremation sites or graves or medical facilities, medical 
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equipment, medical supplies or medical transportation et cetera. How-
ever, the use of booby traps against combatants is not prohibited in an 
absolute manner and are in certain circumstances regarded as legitimate 
means of warfare.  Obviously, the same prohibitions apply to booby 
traps as to all weapons; they may not be designed to cause superfluous 
injury or unnecessary suffering  and may not be used in an indiscrim-
inate manner.  

(2) Killings Rendered Perfidious Due to the Status of the Targeted 
Person 

The status of the targeted person can also render targeted killings per-
fidious. This generally applies to civilians,  as the prohibition of per-
fidy is strongly interrelated with the prohibition to kill civilians due to 
their protected status.  It also applies to civilian leaders of the adver-
sary. Traditionally, killing civil representatives of the adversary was re-
garded as perfidious and thus prohibited – even before perfidy was cod-
ified in the 1907 Hague Regulations.  Even though this kind of kill-
ings are not uncommon,  they are also covered by the prohibition to 
kill civilians.  An exception must be made if members of the govern-
ment are concerned that have combatant status, or if the person in 
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question is not targeted personally, but stays in a military objective.  
While the latter case does not qualify as a targeted killing, no special 
rules apply to the former cases. However, the targeted killing of mili-
tary leaders of the adversary is not perfidious. They are combatants and 
do not possess special protection due to their military rank. They are 
thus legitimate targets in any armed conflict.  Nevertheless, it is per-
fidious to kill such leaders if they are under special protection, e.g. dur-
ing truce and peace negotiations.  

(3) Killings by Perfidious Means 

It is perfidious to instigate enemy combatants to kill their own superi-
ors, to recruit hired killers, to place a price on the head of an adver-
sary,  or to offer a reward for his capture “dead or alive”.  Already 
according to Article 148 of the Lieber Code “[c]ivilized nations look 
with horror upon offers of rewards for the assassination of enemies as 
relapses into barbarism.” This prohibition is covered by Article 23 lit. b 
of the 1907 Hague Regulations,  but has not explicitly been included 
into Article 37 of the 1977 Additional Protocol I.  However, as the 
rules on perfidy were not aimed to replace the 1907 Hague Regulations, 
but were concerned with developing them, it is clear that the prohibi-
tion as formulated in Article 23 lit. b of the 1907 Hague Regulations has 
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survived in its entirety.  Thus, if a person that can be targeted legally 
is killed by such means, the killing is perfidious. This does not include 
the use of snipers; their use is not prohibited as such, but they may only 
target military objectives.  some authors are of the opinion that a kill-
ing based on intelligence information which is gathered through col-
laborators by use of threat, extortion and or fraudulence would render 
a killing treacherous.  However, the possible illegality of the gathering 
of information does not render the action later based on that informa-
tion illegal.  There is no “Fruit of the Poisoned Tree” doctrine in rela-
tion to perfidy. However, it is prohibited to offer rewards for the killing 
of all enemies or of a class of enemy persons, such as officers. However, 
the background of such a prohibition is the danger of leading to a “no 
quarter” policy and not perfidy.  

(4) Other Perfidious or Treacherous Killings 

The prohibition to kill or wound treacherously as laid down in Article 
23 lit. b of the 1907 Hague Regulations is an example of a prohibited 
perfidious act. The term treacherously was debated in the drafting pro-
cess of the 1907 Hague Regulations. It was discussed, whether this term 
should be replaced by “perfidiously”, but treacherously was kept be-
cause it is part of the English equivalent to the German “Meuchel-
mord”, the phrase “murder by treachery”.  
Even though treachery, as construed by early scholars, may be broader 
than the concept of perfidy, the same basic criteria that are used to dis-
tinguish lawful ruses from unlawful perfidies can be applied to determi-
nations of treachery.  A treacherous as well as a perfidious murder is 
based on the unsuspiciousness and defencelessness of the adversary. 
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Such behaviour takes advantage of the good faith, i.e. of the trust and 
confidence of individuals belonging to the hostile army or nation.  
This would e.g. apply to civilians not engaged in the hostilities who are 
generally protected by humanitarian law. Regarding combatants outside 
a direct confrontation, “the lack of suspicion would be tantamount to 
impardonable recklessness.”  A combatant can only rely on good 
faith in those exceptional cases in which hostile acts are prohibited due 
to a special relation between him and his adversary.  Examples are 
those shown above, e.g. hostile acts against wounded soldiers or pris-
oners of war, which are obviously also covered by special rules, and in 
the other direction, the prohibition on prisoners of war to engage in 
belligerent acts.  
From the seventeenth century onwards, legal scholars tended to regard 
assassinations as treacherous and forbidden acts, involving a breach of 
trust or violations of the basic “rules of the game” incumbent on bellig-
erent parties to times of war. This should enable representatives of 
States to conduct negotiations without being assassinated and reflects 
considerations of chivalry.  It also reflects the understanding as ex-
pressed by Rousseau: “La guerre n’est donc point une relation d’hom-
me à homme, mais une relation d’État à État”.  
It is thus a mere coincidence that single persons are enemies – not as 
human beings or citizens – but as combatants. War is a-personal since it 
takes place between anonymous soldiers who harbour no personal ani-
mosity towards another. They kill and are killed as the representatives 
of the belligerent States.  According to this understanding, a targeted 
killing of a specific person qua person would be per se a treacherous.  
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However, the assessment of the prohibition of treacherous killings has 
changed; it still prohibits putting a price upon an enemy’s head, as well 
as offering a reward for an enemy “dead or alive”.  But it does not 
prohibit attacks on individual soldiers or officers of the enemy whether 
in the zone of hostilities, occupied territory, or elsewhere, as long as 
they are not hors de combat.  Thus, the targeting of an individual 
combatant is not per se illegal  and does not constitute what some re-
fer to as a “wartime assassination”. Such an “assassination” would con-
sist of an additional element, i.e. the targeting of an individual and the 
use of treacherous means,  or any other aspect concerning the target-
ed person or the person executing the assassination to make it illegal.  

2. Prohibition to kill Persons hors de combat 

[O]ne might argue that the whole secret of the law of war lies in the 
respect for a disarmed man.  

This respect is reflected – as indicated above – in the fact that the possi-
bility to target a combatant lawfully ends as soon as he is hors de com-
bat. This rule is codified in Article 41 para. 1 of the 1977 Additional 
Protocol I and represents customary international law applicable both 
in international and non-international armed conflicts.  It has already 
been laid down in Article 23 lit. c of the 1907 Hague Regulations and is 
one of the most important rules of international humanitarian law.  It 
is also implied in Article 4 of the 1949 Geneva Convention III, which 
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refers to combatants who “have fallen into the power of the enemy.” 
However, it was necessary to define more exactly the moment in which 
a combatant who may be attacked becomes hors de combat and may 
not be attacked any more. Article 41 prohibits the attack on an enemy 
from the moment that he is rendered hors de combat and with no time-
limit. Thus, the provision even protects prisoners of war,  whose se-
curity is mainly dealt with in the 1949 Geneva Convention III. But a 
person who is hors de combat is protected even before having fallen 
into the power of his adversary.  
The protection applies – without exceptions – to combatants and those 
combatants who are considered to be irregular.  The same holds true 
for fighters in non-international armed conflicts according to the mini-
mum standards as laid down in common Article 3 of the 1949 Geneva 
Conventions.  It also applies to persons who do not have the right to 
participate directly in hostilities, such as civilians, medical and religious 
personnel of the armed forces, persons who accompany the armed 
forces without actually being members thereof, and military personnel 
assigned to civil defence. In its para. 2, Article 41 of the 1977 Additional 
Protocol I gives a definition of hors de combat: 

A person is hors de combat if: (a) he is in the power of an adverse 
Party; (b) he clearly expresses an intention to surrender; or (c) he 
has been rendered unconscious or is otherwise incapacitated by 
wounds or sickness, and therefore is incapable of defending himself; 
provided that in any of these cases he abstains from any hostile act 
and does not attempt to escape. 

Thus, first persons are considered to be hors de combat if they are in the 
power of an adverse party. This does not only cover persons having 
been apprehended, but also – as a formal surrender is not always realis-
tically possible or even prohibited by the national rules of some armies 
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– persons who have exhausted all means of defence. A defenceless ad-
versary is thus hors de combat.  This also includes  

any unarmed soldier, whether he is surprised in his sleep by the ad-
versary, on leave or in any other similar situation. Obviously the 
safeguard only applies as long as the person concerned abstains from 
any hostile act and does not attempt to escape.  

This group of persons is especially relevant in the field of targeted kill-
ings, as it does not only include persons who surrender, but also per-
sons who do not pose any immediate threat to their adversaries either 
any more – due to exhaustion of their means of defence – or at the mo-
ment they are targeted – due to being guileless and defenceless at such a 
time. While the immediacy of a threat posed by a combatant usually is 
not a criterion in deciding whether this person may be targeted under 
international humanitarian law, it rises at least in situations in which the 
threat is so marginal or even non-existing that the person has to be re-
garded hors de combat. 
Second, combatants who surrender are hors de combat if the surrender 
is unconditional, which means that the only claim those who are sur-
rendering can make is to be treated as prisoners of war. If the intention 
to surrender is indicated in an absolutely clear manner, the adversary 
must cease fire immediately. He may not refuse unconditional surren-
der.  Such a situation is rather unlikely to occur in relation to a tar-
geted killing, as such a killing will in most cases will rely on surprise 
and does not leave the targeted person with the possibility to surrender. 
On the other hand, if the targeted person perceives that his situation is 
desperate and thus surrenders, the attack upon him has to be stopped 
due to him then being hors de combat. 
Third, incapacitated persons are hors de combat. The mere fact that a 
combatant is wounded does not per se mean that he is incapacitated. He 
might continue to fight, but is hors de combat if he surrenders or if he 
becomes incapable of fighting due to his wounds.  In that regard, a 
person who is targeted individually does not differ from any other 
combatant who is wounded. 
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Once a person is hors de combat, it is specifically prohibited to deliber-
ately make that person a target. However, this does not necessarily 
mean that these persons could not be victims of attacks that are not di-
rected at them, but affect them as collateral damage.  Such cases do 
not constitute targeted killings in relation to that person, but if they are 
a side-effect to the targeted killing of another person, they can render 
the latter killing illegal.  

3. Prohibition to Carry Out Executions without Previous Judgement 

According to Article 3 para. 1 lit. d common to the 1949 Geneva Con-
ventions “the carrying out of executions without previous judgment 
pronounced by a regularly constituted court, affording all the judicial 
guarantees which are recognized as indispensable by civilized peoples” 
is prohibited. The imposition of a death sentence has further limits con-
cerning the age of the convicted person, pregnant women and mothers 
of young children and fair trial guarantees. However, these conditions 
are not of great relevance as targeted killings already lack a conviction 
under a fair trial. If these criteria are not met, similar to the situation 
under human rights law, penal aspects cannot justify targeted kill-
ings.  

4. Further Limits that Apply to Any Attack 

Acts against combatants or fighters that are not prohibited due to the 
rules laid out above can nevertheless be illegal if they violate other prin-
ciples of international humanitarian law, i.e. the basic principles men-
tioned at the beginning of that part.  In that regard, the principles of 
military necessity and proportionality are of special interest: 
According to the former principle, a belligerent shall only use that de-
gree and kind of force that is required in order to achieve the legitimate 
purpose of the conflict, namely the complete or partial submission of 
the enemy at the earliest possible moment with the minimum expendi-
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ture of life and resources.  This principle means that a targeted killing 
of a specific combatant or fighter must be required to subdue the adver-
sary. If it is not necessary, the principle of humanity prohibits such su-
perfluous action.  This principle is part of several prohibitions that 
have been discussed supra. It is e.g. not necessary to kill a person hors 
de combat as this person does not constitute a hindrance to the submis-
sion of the enemy any more. This can be transferred to the whole con-
flict; it is not necessary to kill any further enemy combatant if the op-
ponent party capitulates or has no further means to defend itself. In 
such an situation, any further attack on adversaries would run the risk 
of developing into a “no quarter” policy. Whenever the goal of the con-
flict is reached, the principle of military necessity demands that the hos-
tilities are halted. The prohibition of weapons that cause unnecessary 
suffering is also aimed at minimising the loss of life during military op-
erations.  
According to the principle of proportionality, the losses resulting from 
a military action should not be excessive in relation to the expected mil-
itary advantage.  This principle entails parts of what is also covered 
by the principle of military necessity, namely the contribution of an at-
tack to reaching the goal of subduing the adversary.  In the context of 
armed conflicts, this does not amount to a strict positive duty to choose 
the mildest still effective means, as in the human rights sphere.  But 
there are tendencies to introduce a further reaching principle of propor-
tionality to the question of targeting. This could amount to a duty of 
using non-lethal weapons where they are of equal effectiveness.  This 
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assessment is certainly consistent and an eligible position de lege feren-
da. However, de lege lata, the emphasis of proportionality is still on 
collateral damage and the prohibition of indiscriminate attacks, which 
will be discussed thoroughly infra.  Additionally, an attack on a legiti-
mate target can be prohibited due to the means or methods employed in 
this attack. In that regard, the same restriction that apply in any armed 
conflict also apply to targeted killings, such as the prohibition to use 
weapons that cause unnecessary suffering such as dum-dum bullets.  

IV. Conclusion: Targeted Killings of Combatants 

The targeted killing of combatants or fighters in an armed conflict is 
generally permissible, but subject to important restrictions. A combat-
ant or fighter constitutes a legitimate military objective in an armed 
conflict, and it is not illegal to target an individual person just because 
this person is singled out and not only an anonymous part of the oppo-
nent troops.  
First, a resort to perfidious means in targeting the person is prohibited. 
This includes certain covers such as false symbols, emblems or uni-
forms as well as the feigning of civilian status by the targeting person. It 
also includes instigating enemy combatants to kill their own superiors, 
recruiting hired killers, placing a price on the head of a person, and of-
fering a reward for his capture “dead or alive”. 
Second, the possibility of targeting a combatant lawfully ends as soon 
as he is hors de combat, as long as the person concerned abstains from 
any hostile act and does not attempt to escape. This not only includes 
cases of surrender and prisoners of war, but also the factual inability to 
continue to fight of the person targeted. Examples are obviously per-
sons incapacitated due to wounds, but also persons who have exhausted 
all means of defence or are unarmed, e.g. due to being surprised in their 
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sleep or on leave or in any other similar situation. The latter group in-
troduces the principle that is decisive in the human rights sphere to pre-
ventively kill a person into international humanitarian law. Persons 
who do not pose any immediate threat to their adversaries are regarded 
hors de combat and may not be targeted. 
In all cases of targeted killings of combatants the general principles of 
international humanitarian law must additionally be adhered to. This 
especially includes the questions of whether the killing is militarily nec-
essary, i.e. serves the purpose to overpower the adversary, whether it is 
proportionate in relation to possible collateral damage, and whether the 
means employed are legal under other provisions of international hu-
manitarian law. 

D. Civilians 

Beside the rules aiming at the protection of combatants, international 
humanitarian law also and foremost lays down standards that aim to 
spare those who do not participate in hostilities, i.e. civilians and/or 
non-combatants. 

I. Civilian Status 

According to the negative definition developed above  and as laid 
down in Article 50 para. 1 of the 1977 Additional Protocol I, a civilian 
is – in short – a person who is not a member of the armed forces.  Ar-
ticle 50 of the Protocol excludes those who are covered by the defini-
tion of “prisoners of war” as laid down in Article 4 A of the 1949 Ge-
neva Convention III and those who are members of armed forces as de-
fined in Article 43 of the Protocol itself.  
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Thus, those persons who are not – or no longer – members of the bel-
ligerent armed forces  or of associated militias, who are not members 
of incorporated paramilitary police or volunteer corps, including or-
ganised resistance units  or take part in a levée en masse  are civil-
ians by their primary status. In consequence of this negative definition, 
there is no duty of civilians to identify themselves as such. This corre-
sponds the duty of combatants to distinguish themselves actively from 
the civilian population.  Thus, in case of doubt, a person shall be 
treated as a civilian.  
Such doubts may occur more often as armed forces increasingly rely on 
the technical and administrative support of civilians. Persons who ac-
company the armed forces, e.g. war correspondents, members of labour 
units or services responsible for the soldiers’ welfare, are by primary 
status civilians.  They are attached to the armed forces without being 
members and they are not authorized to fight.  Persons, who are 
members of the armed forces but are not authorized to participate di-
rectly in hostilities are also referred to as non-combatants.  These per-
sons are covered by Article 4 A paras. 4 and 5 of the 1949 Geneva Con-
vention III and are not excluded from the definition of civilians laid 
down in Article 50 of the 1977 Additional Protocol I: 

(4) Persons who accompany the armed forces without actually being 
members thereof, such as civilian members of military aircraft 
crews, war correspondents, supply contractors, members of labour 
units or of services responsible for the welfare of the armed forces, 
provided that they have received authorization from the armed 
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forces which they accompany, who shall provide them for that pur-
pose with an identity card similar to the annexed model. 
(5) Members of crews, including masters, pilots and apprentices, of 
the merchant marine and the crews of civil aircraft of the Parties to 
the conflict, who do not benefit by more favourable treatment under 
any other provisions of international law. 

According to the 1949 Geneva Convention III, these persons have a 
special status: If they are captured, they become prisoners of war by 
their secondary status. At the same time, they are entitled to the protec-
tion of civilians under the 1977 Additional Protocol I. In the context of 
an non-international armed conflict, the same system applies: Those 
who are not combatants or fighters have the status of civilians.  This 
might be more complicated than in relation to international armed con-
flicts. However, this is an effect of the more complicated definition of 
combatant or fighter in that context.  

II. Protection of Civilians 

The protection of civilians has different aspects. Concerning targeted 
killings, the most important part is civilian or non-combatant immunity 
which generally – but not absolutely – prohibits targeting individual ci-
vilians (and the civilian populations as such). This question will be ad-
dressed first. A second important aspect is that of the effects attacks on 
legitimate targets may have on civilians nearby, i.e. collateral damage 
and its proportion to the gained military advantage. 

1. Individually Targeted Civilians 

Civilian or non-combatant immunity is one of the cornerstones of in-
ternational humanitarian law. It is also referred to as the principle of 
distinction or of discrimination  and can be traced back to the 1863 
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Lieber Code  and the 1868 St. Petersburg Declaration.  It was nei-
ther explicitly addressed in 1899 and 1907 Hague Conventions and 
Regulations  nor in the Geneva Conventions, albeit the 1949 Geneva 
Convention IV refers to the protection of a strictly defined category of 
civilians.  Any provision designed to protect the civilian population 
from the dangers of military operations was removed from the draft 
conventions.  Only parts of the principle can be found in Common 
Article 3. Nevertheless, the norm of non-combatant immunity is a fun-
damental component of international humanitarian law and despite the 
practices of the Second World War, it represents a customary norm of 
international law.  This customary rule is codified for the first time in 
the 1977 Additional Protocol I. Article 48 of the Protocol reads: 

In order to ensure respect for and protection of the civilian popula-
tion and civilian objects, the Parties to the conflict shall at all times 
distinguish between the civilian population and combatants and be-
tween civilian objects and military objectives and accordingly shall 
direct their operations only against military objectives. 
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As this rule is very basic and e.g. does not cover collateral damage, it is 
supplemented by more specific rules in Article 51 of the 1977 Addition-
al Protocol I. 

a) Prohibition to Attack Civilians 

Article 51 para. 2 of the 1977 Additional Protocol I and Article 13 para. 
2 of the 1977 Additional Protocol II with the identical wording reaffirm 
the general prohibition to attack civilians and are a codification of a 
well accepted pre-existing rule of customary international law:  

The civilian population as such, as well as individual civilians, shall 
not be the object of attack. Acts or threats of violence the primary 
purpose of which is to spread terror among the civilian population 
are prohibited. 

This rule sets out a general prohibition of targeted killings directed 
against individual civilians. However, as laid down in para. 3 of the arti-
cle, the prohibition is not absolute.  It can rather be reduced to the 
formula that “[a]ttacks against persons not taking part in acts of vio-
lence shall be prohibited in all circumstances.”  The effect of this rule 
is that the targeted killing of a civilian – whether in an international or 
in an internal armed conflict – is generally prohibited. 

b) Prohibition to Target Non-Military Objectives 

This prohibition to target individual civilians corresponds the duty to 
direct attacks only against military objectives: The principle of distinc-
tion and civilian immunity is specified in Article 48 of the 1977 Addi-
tional Protocol I which states that attacks may only be directed against 
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military objectives. The prohibition was also included in the draft of the 
1977 Additional Protocol II but was dropped at the last moment as part 
of a package aimed at the adoption of a simplified text.  This rule is 
widely regarded as customary international law applicable in interna-
tional and non-international armed conflicts  and is further defined in 
Article 52 para. 2: 

Attacks shall be limited strictly to military objectives. In so far as 
objects are concerned, military objectives are limited to those ob-
jects which by their nature, location, purpose or use make an effec-
tive contribution to military action and whose total or partial de-
struction, capture or neutralization, in the circumstances ruling at 
the time, offers a definite military advantage. 

Military objectives have to be defined positively, as any object may be-
come an military objective by virtue of its use by the enemy or poten-
tial use by the attacker rather than by virtue of its intrinsic Character. 
For the same reason, it is not possible to form an exhaustive list of mili-
tary objectives.  
The definition given in the 1977 Additional Protocol I is very similar to 
that given in Paragraph 40 (c) of the U.S. Army Field Manual of 1956 
and of 1976.  As these Manuals predate the Protocol, this supports the 
view, that the definition given in the Protocol is declarative of custom-
ary international law rather than constitutive.  The U.S. itself expres-
sed the view that the definition in that manual corresponds with cus-
tomary international law. Switzerland also did not change its military 
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manual when it became party to the Protocol and thus can be under-
stood as accepting the customary law predating the Protocol now being 
codified therein.  Thus, the definition of a “military objective” can be 
accepted as representing customary international law,  albeit this view 
is not undisputed: The definition may not include targets previously 
considered legitimate military objectives,  and thus it is argued e.g. by 
the U.S. that a different definition exists in customary international 
law.  The Commander’s Handbook on the Law of Naval Operations 
states e.g. that “[e]conomic targets of the enemy that indirectly but ef-
fectively support and sustain the enemy’s war-fighting capability may 
also be attacked.”  Other States, e.g. the Netherlands, the United 
Kingdom and Italy, made reservations regarding the definition of a 
“military objective”,  but these reservations only partly clarify which 
specific areas of land may be military objectives in the understanding of 
the State and can be subsumed under the definition.  “Attack” is de-
fined as any act of violence against the adversary.  This includes tar-
geted killings. As targeted killings are initially aimed at a single person, 
the question of military objective can be relevant in two situations: 
First, the person directly targeted has to be a military objective. This is 
true for combatant members of armed forces and those who take direct 

                                                           
 Sassòli, in: Wippman/ Evangelista (eds.), at 189-190 with further refer-

ences. 

 Compare Henckaerts/ Doswald-Beck (eds.), Humanitarian Law, Vol. 1, 
p. 29 (Rule 8). 

 Jeanne M. Meyer, ‘Tearing down the Façade: A critical Look at the cur-
rent Law on targeting the Will of the Enemy and Air Force Doctrine’, in: 
51 A.F. L. Rev. (2001), pp. 143-182, at 144. 

 C.f. Dougherty/ Quénivet, 16 HuV-I (2003), at 189; Meyer, 51 A.F. L. 
Rev. (2001), at 144. 

 U.S. Department of Navy, Commander’s Handbook, para. 8.1.1 (p. 8-1); 
Michael N. Schmitt, ‘Bellum Americanum: The U.S. View of twenty-first Cen-
tury War and its possible Implications for the Law of Armed Conflict’, in: 
19 Mich. J. Int’l L. (1998), pp. 1051-1090, at 1076 (footnotes omitted). 

 Dougherty/ Quénivet, 16 HuV-I (2003), at 189 (footnote 9). 

 Sassòli, in: Wippman/ Evangelista (eds.), at 186. 

 See e.g. Article 49 of the 1977 Additional Protocol I; Sassòli, in: Wippman 
/ Evangelista (eds.), at 184. 



Part Two 270 

part in hostilities without being members of armed forces.  The ques-
tions arising in relation to the former group are thus the same as dis-
cussed above concerning combatant status of the targeted person.  
The latter group will be discussed infra.  If it is legal to target that 
person, possible side effects are dealt with according to the rules of col-
lateral damage:  The attack becomes illegal if excessive incidental 
damage affecting civilians or civilian objects must be expected. Fur-
thermore, precautionary measures must be taken to spare civilians.  
The same applies to the targeting of larger objects for the reason that 
the person in question finds itself inside these objects. 
Second, even if the person itself is not a legitimate target, the whole tar-
geted object could be a military objective. Then again, the overall legal-
ity of the action depends on the question of collateral damage, but with 
switched roles: The person could be qualified as proportionate collat-
eral damage if it is not excessive in relation to the military advantage 
gained by the attack on the military objective. Examples for such a 
situation is the civilian worker in an armament factory or the civilian 
scientist developing weapons: It is not militarily necessary to target 
them individually, e.g. by aerial bombardment of their residential 
area.  However, they may be hit as part of an attack on the military 
objective they are working in. 
In the latter situation, if the individual person who is also hit is the mo-
tivation for the attack on the whole object, it might be argued that such 
cases serve to circumvent the prohibition of attacking civilians: The ad-
versary who may not target a certain person directly could just wait un-
til this person enters a legitimate target. However, if the military objec-
tive can be targeted legally and the collateral damage is not excessive, 
this situation is not changed by the mere motivation that is behind the 
decision to attack a certain legitimate target at a certain time. If consid-
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ered before the background of the prohibition to use civilians as human 
shields,  it cannot make a difference whether any person or a certain 
person is inside a military objective: The considerations concerning col-
lateral damage must be the same. The fact that the adversary is satisfied 
having hit a person he wanted to target anyway may be a reason for an 
extra careful consideration of the collateral damage issues. However, it 
has no influence on the standards that have to be applied in such a thor-
ough examination. 
The examples given above show that the question of military objectives 
is of importance, but that the question of collateral damage and propor-
tionality is the more important issue concerning the protection of civil-
ians.  

c) Exception: Civilians Taking Direct Part in Hostilities 

As shortly addressed above, it is generally but not absolutely prohib-
ited to target individual civilians. The exception is based on the follow-
ing considerations: Only if belligerents have no reason to fear attacks 
from the civilian population, they will be prepared to spare civilians 
from attack. Thus, one of the fundamental rules of international hu-
manitarian law is that civilians generally may not take part in hostili-
ties.  Civilians are thus only immune from attack “because, and so 
long as, civilians do not take up arms.”  This rule is laid down in Arti-
cle 3 common to the 1949 Geneva Conventions, Article 51 of the 1977 
Additional Protocol I, and in Article 31 of the 1977 Additional Proto-
col II. It is also part of Article 8 para. 2 lit. b (i) of the 1998 Rome Stat-
ute of the International Criminal Court and confirmed in Article 5 
para. 1 of the Turku Declaration on Minimum Humanitarian Stan-
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dards.  Article 51 para. 3 of the 1977 Additional Protocol I and – al-
most identically – Article 13 para. 3 of the 1977 Additional Protocol II 
read: 

Civilians shall enjoy the protection afforded by this section, unless 
and for such time as they take a direct part in hostilities.  

This provision is widely regarded as part of customary international 
law applicable in international and non-international armed conflicts:  
The corresponding rule is refereed to and applied by courts and tribu-
nals both national and international,  it is included either verbatim or 
by adopting its essence in numerous military manuals, including Eng-
land, France, Holland, Australia, Italy, Canada, Germany, the United 
States (Air Force), and New Zealand,  and it is accepted to represent 
customary international law in legal literature.  
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The participation of persons not having a claim to lawful combatancy is 
not a new phenomenon,  however, the contemporary “war on terror” 
and other asymmetrical conflicts have focused attention on the target-
ing of non-State actors.  Before addressing the elements of this excep-
tion, it is important to bring to mind the general rule again: The status 
of “combatant” and “civilian” is connected to a person independently 
of his or her activities in a period of time: Even civilians taking part in 
hostilities do not become combatants but remain civilians with less pro-
tection.  This protection is reduced if the following three elements of 
“unless and for such time as they take a direct part in hostilities” are 
fulfilled, namely the terms “hostilities”, “taking direct part” and “for 
such time”. 

(1) “Hostilities” 

The first element of “taking part in hostilities” is the concept of “hos-
tilities” itself. The codified international humanitarian law makes exten-
sive use of the notion of “hostilities” without giving a definition there-
of. The word’s ordinary meaning can be described as “hostile acts” or 
“acts of warfare”,  consisting of “battles, sieges” or “raids”.  The 
overall use of the term suggests that it is narrower than the notion of 
“armed conflict”, but wider than the concept of “attack” as used in the 
1977 Additional Protocol I.  The latter term covers – according to Ar-
ticle 49 para. 1 of the Protocol – “acts of violence against the adversary, 
whether in offence or in defence”. The term “hostilities” is not syn-
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onymous with other concepts that are sometimes used in a similar 
sense, such as “military operations”, “hostile action” or “hostile/ harm-
ful act”.  
There is a certain hierarchy among the terms referred to above which all 
can be found in Article 44 para. 3 of the 1977 Additional Protocol I: An 
“armed conflict” as the broadest term comprises ongoing “hostili-
ties”  which consist of “military operations”, the latter inter alia con-
sisting of single “attacks”. This is also supported by the word’s ordi-
nary meaning as consisting of several “acts”.  
However, a second possibility would be to restrict the term “hostilities” 
to actual engagement in fighting and to understand “military opera-
tions” as a wider concept than that. According to the latter assessment, 
participation in hostilities would then mean taking part in the actual 
fighting. This narrow understanding would lead to a maximum of pro-
tection of civilians and would probably be a criterion that is relatively 
easy to handle.  Such a narrow interpretation finds support in the of-
ficial commentary to the 1977 Additional Protocols: According to this, 
hostilities shall be understood to be acts which by their nature and pur-
pose are intended to cause “actual harm” to the personnel and equip-
ment of the adversary.  

Such a definition is criticised inter alia on the basis that in the drafting 
process of the 1977 Additional Protocol I, a number of delegations had 
expressed the view that the term included preparations for combat and 
return from combat.  On the one hand, this statement for the record 
would have been meaningless if “hostilities” were not understood in a 
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narrow manner anyway.  It is thus accepted that the term “hostilities” 
at least is not restricted to actual fighting by using a weapon, but also 
covers operations preparatory to actual fighting, e.g. a person is carry-
ing the weapon on his way to or from an attack and other conduct pos-
ing an immediate threat to the adversary even without using a weap-
on.  This definition would correspond the prevailing intention at the 
1974-1977 diplomatic conference to interpret the notion of hostilities 
very narrowly in order to spare civilians as far as possible. It would – 
on the other hand – pay regard to the fact that the term “hostilities” 
was chosen in the drafting process, instead of the notion of direct par-
ticipation in “military operations” or even “attack”. Thus, “hostilities” 
cannot be restricted exclusively to the actual act of fighting.  
The prohibition of directly participating in hostilities is additionally 
based on another aspect, namely the goal to distinguish civilians from 
combatants by keeping the civilians away from the traditional battle-
field. This purpose could also be reached by means of deterrence, if a 
broader concept of hostilities is applied and thus civilians must be on 
guard not to lose their protection.  
The content of Articles 48-51 shows that civilians shall be protected 
from the effects of military operations aimed against specific objects. 
This implicitly conveys a narrow understanding of the term “hostili-
ties”. Hostilities also have to be distinguished from “activities hostile to 
the security of the State” as referred to in Article 5 of the 1949 Geneva 
Convention IV.  The fact that this article refers to “activities hostile to 
the security of the State” as a different concept to “hostilities” shows, 
that there have to be acts that fall under the former concept, but not 
under the latter. This again supports a narrow interpretation of the con-
cept of “hostilities”. 
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Finally, the whole discussion on a narrow or wide concept of hostilities 
runs the risk of being moot as the overall level of protection addition-
ally depends on the definition of “taking direct part”. A narrower defi-
nition of “hostilities” could be combined with a broader notion of “di-
rect participation”, or a broader concept of “hostilities” could be used 
in conjunction with “direct participation” being defined more narrow-
ly.  Thus, there is not – yet – a definite answer concerning the scope 
of the term “hostilities”. 

(2) Taking “Direct” or “Active” Part in Hostilities 

“The notion of direct participation in hostilities is complex, emotive, 
and still inadequately resolved.”  In opposition to the view of Gar-
dam, the issue of direct participation is not “straightforward” : It is 
rather a “gray area”  and thus open to various interpretations. 
The first element that has to be examined is the activity of “taking … 
part”, meaning “to participate”, “to take share in some action”, “to 
have a portion or lot in common with others”  as well as to “engage 
in”, “play a part in” or “be a party”.  These terms do not include ac-
tions that are merely of support from an external position. They rather 
refer to a certain involvement in the hostilities, i.e. to be part of them or 
be somehow “inside”. The commentary to 1977 Additional Protocol I 
considers the two legal formulations “taking … active part in the hos-
tilities” and “take a direct part in hostilities” synonymous.  This was 
confirmed by the International Criminal Tribunal for Rwanda.  

                                                           
 Compare ICRC/T.M.C. Asser Institute, Direct Participation, Summary 

Report, October 23-25, 2005, p. 20. 

 Fenrick, 5 J. Int’l Crim. Just. (2007), at 337. 

 Compare Gardam, Non-Combatant Immunity, pp. 115-116. 

 Schmitt, in: Fischer et al. (eds.), at 509. 

 Simpson et al., Oxford Dictionary, p. 263. 

 Urdang (ed.), Synonym Dictionary, p. 845. 

 See e.g. ICRC/T.M.C. Asser Institute, Direct Participation, Summary Re-
port, June 2, 2003, at 28. 

 ICTR, Prosecutor v. Jean-Paul Akayesu, Case No. ICTR-96-4-T, Deci-
sion of September 2, 1998, para. 629. 



International Humanitarian Law 277 

But in connection with the recruitment of children the Preparatory 
Committee for the Establishment of an International Criminal Court 
considered these two notions as distinct: The ICC Statute lists among 
the war crimes “Conscripting or enlisting children under the age of fif-
teen years (…) or using them to participate actively in hostilities”.  
The delegations eventually adopted the wording “using” and “partici-
pate actively”  

in order to cover both direct participation in combat and also active 
participation in military activities linked to combat such as scouting, 
spying, sabotage and the use of children as decoys, couriers or at 
military checkpoints. It would not cover activities clearly unrelated 
to the hostilities such as food deliveries to an airbase or the use of 
domestic staff in an officer’s married accommodation. However, use 
of children in a direct support function such as acting as bearers to 
take supplies to the front line, or activities at the front line itself, 
would be included within the terminology.  

However, such an interpretation finds no support in both words’ ordi-
nary meaning: “Active” comprises “effectual, effective, causative, po-
tent, influential”  and “having practical results”.  “Direct” refers to 
“straight, undeviated” or “immediate”  or “proceeding from cause to 
effect”.  Thus, both describe that an action has immediate effects. 
Furthermore, a distinct understanding of the terms “active” and “di-
rect” is not reflected by their use in Article 3 of the 1949 Geneva Con-
ventions and Article 51 para. 3 of the 1977 Additional Protocol I:  Di-
rect participation is covering acts of war which by their nature or pur-
pose are likely to cause actual harm to the personnel and equipment of 
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the enemy armed forces.  As shown above, it does not only cover the 
actual use of a weapon but also certain acts performed without weap-
ons, and thus it is not necessary to define different categories such as 
proposed by the Preparatory Committee for the Establishment of an 
International Criminal Court.  
Direct participation in hostilities implies a direct or sufficient causal re-
lationship between the activity engaged in and the harm done to the en-
emy as its immediate consequences at the time and the place where the 
activity takes place.  One element of such a causal relationship is that 
it is a conditio sine qua non or “but for” causation,  i.e. the conse-
quences would not have occurred but for the act. This would still hold 
true for the worker in the armament industry who produces ammuni-
tion that is later used in hostilities. Thus, there has to be at least one ad-
ditional element of proximity that describes a certain immediacy of the 
consequences caused by the person in question: 
Traditionally, it was possible to rely on the geographical proximity of a 
person to the front line: The closer a person was to the battle zone, the 
more likely was that person to be involved in the hostilities. Those not 
engaged in combat often fled the immediate area of hostilities and thus 
close presence could at least serve as an indication of participation.  
However, the battlefield in the traditional sense has largely disappeared 
as the result of new methods of warfare. This fact renders inoperative 
definitions of participation in hostilities based on a person’s geographic 
proximity to a combat zone.  But geographical proximity is not with-
out importance in assessing whether a person is directly participating: 
The geographical proximity to belligerent’s acts can still serve as an in-
dication. As will be shown infra, a certain behaviour may be participa-
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tion if performed geographically close to hostilities, but it may not 
amount to direct participation if performed at a distance.  
The ordinary meaning of “direct” comprises “straight, undeviating in 
course, not circuitous or croaked” or “straightforward, uninterrupted, 
immediate” and “effected or existing without intermediation or inter-
vening agency”. A “direct action” is an action which takes effect with-
out intermediate instrumentality.  Thus, another approach to describe 
the necessary proximity of a person taking direct part to the conse-
quences of his acts can be described as a “causal proximity”.  There 
has to be a “sufficient causal relationship between the act of participants 
and its immediate consequences.”  In other words: The consequences 
– actual harm to the adversary – must be the immediate effect of the act 
committed by the person in question, without any intermediate instru-
mentality. The decisive element is thus the immediacy of the impact on 
the enemy.  
Direct participation therefore has to be distinguished from participation 
in a war effort: The fact that parts of even the whole population con-
tributes to the conduct of hostilities e.g. by working in the armament 
industry, does not mean that this is participation in hostilities.  Thus, 
such a concept as “quasi-combatants” does not exist. The argument that 
civilians who contribute to the war effort may be targeted may be based 
on an misunderstanding concerning military objectives and persons 
who may be targeted: If a person finds itself inside a military objective, 
the objective can be targeted irrespective of the status of that person, as 
long as a civilian casualty would not be excessive in relation to the mili-
tary advantage gained.  This does not make the person a legitimate 
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target and does not alter his status as a civilian.  The effects of their 
contributions to the hostilities is not immediate in such a manner. The 
International Criminal Tribunal for the Former Yugoslavia stated in 
Tadi  concerning crimes against persons not taking direct part in hos-
tilities: 

It is unnecessary to define exactly the line dividing those taking an 
active part in hostilities and those who are not so involved. It is suf-
ficient to examine the relevant facts of each victim and to ascertain 
whether, in each individual’s circumstances, that person was actively 
involved in hostilities at the relevant time.  

Such a case-by-case analysis has certain similarities to the notorious 
formula “I know it when I see it” : It may be hard to define what di-
rect participation is, but at least many cases can be recognised by intui-
tion. 

(i) Clear Cases of Direct Participation 

It is clear that civilians are taking part in hostilities when using weapons 
in an armed conflict, such as civilians manning an anti-aircraft gun or 
operating other weapons systems.  This also covers civilians “trying 
to capture members of the enemy’s armed forces or their weapons, 
equipment or positions, or laying mines or sabotaging lines of military 
communication”.  What applies to laying mines also applies to civil-
ians who carry a bomb to the site of a planned attack. 
It is furthermore generally accepted that it is not necessary to carry 
weapons: Engaging in sabotage of military installations is as well cover-
ed  as the gathering of intelligence for military purposes.  This con-
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cept is widened to include civilians who supervise or merely service a 
weapons system  and civilians preparing for a military operation and 
intending to participate therein, if these actions are directly related to 
hostilities and thus “represent a direct threat to the enemy”.  
If a civilian is permanently involved in such activities and an organisa-
tional structure up to the degree that he qualifies as a fighter in an non-
international armed conflict or a combatant in an international one, 
participation can ultimately result in a change of status. The person will 
then, subject to the conditions described above,  loose his immunity 
from attack. This threshold is considerably higher than the one de-
scribed by some authors who argue for a permanent loss of immunity 
once a civilian has taken part in hostilities.  

(ii) Clear Cases of Non-Direct Participation 

On the other hand, “general strategic analysis,” or giving “logistical, 
general support, including monetary aid” is not regarded as direct par-
ticipation.  This holds also true for “civilians working in depots and 
canteens providing food and clothing for the armed forces or in facto-
ries producing weapons platforms” and for civilians who are involved 
in design or manufacture of weapons and are thus in principle not di-
rectly or actively participating in hostilities,  even though they per-
form certain activities normally performed by members of the armed 
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forces.  And – a fortiori – a civilian economist who is far away from 
military operations, involved in the financial planning of the war, can-
not be regarded as directly participating.  The same holds true in con-
nection with political authorities, as they are generally civilians (unless 
members of the armed forces) but perform actions that could contrib-
ute to the hostilities.  Even individual civilians who use proportionate 
force in individual self-defence, i.e. in response to an unlawful and im-
minent attack against themselves or their property are not “directly 
participating” in hostilities, even if they use weapons in such an ac-
tion.  

(iii) Grey Areas 

In between these rather clear cases, there is a considerable grey area. 
What is the common basis of the clear cases? As Gasser phrases it, di-
rect participation demands that the actions in question are directly re-
lated to hostilities and thus “represent a direct threat to the enemy.”  
Similarly, Schmitt regards the “criticality” of the act to the direct appli-
cation of violence against the enemy as the decisive criterion.  Both 
interpretations correspond to the ordinary meaning of “direct” as de-
veloped above.  
Such a direct threat is not represented by the worker in the munitions 
factory, who is distant from the application of force against the enemy. 
An ammunition factory or a military vehicle maintenance depot itself is 
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a legitimate target, but that the workers, when not in the factory, are 
not. They are not seen as taking direct part in the hostilities.  
A person who transports combatants or drives an ammunition truck to 
the place where the hostilities are taking place is somewhat closer to the 
hostilities – geographically as well as concerning the threat his acts pose 
to the adversary. Beside being inside a military objective, this person is 
regarded as directly participating in hostilities by many.  Admittedly, 
the threat that such an action poses is more immediate than the mere 
production of weapons. One could thus argue that the driver has for-
feited his protection and can be targeted as long as he is participating in 
hostilities. One might even go as far as declaring the driver a lawful tar-
get even at home. 
However, the person driving the truck is still far away from “directing a 
weapon” against the adversary. He is merely supporting combatants 
who will in a short period of time most likely do so. Is it then really the 
behaviour of the person driving the truck that is a threat to the enemy? 
A truck driven by a civilian and transporting combatants can be stop-
ped by either shooting the driver by a sniper, or by destroying the 
whole truck. The former possibility will prove inefficient as any of the 
combatants could go on and drive the truck to its destination. It thus 
becomes clear that not the driver but the truck and the combatants pose 
a threat to the enemy: The threat the driver poses to the adversary is 
not immediate. It is not a “direct action” which effects actual harm to 
the adversary without intermediate instrumentality. The hostile acts still 
have to be performed by the combatants once they reach their destina-
tion. 
Nevertheless, the civilian driver is under the risk of being hit by an at-
tack on the military objective he finds himself in, subject to the princi-
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ple of proportionality. But the fact that he drives that vehicle is not 
enough to make him an exclusive legitimate target himself.  
Admittedly, this interpretation is stricter than accepted by many au-
thors. However, it corresponds with the system that is used by the 1977 
Additional Protocol I: It sets out the general rule that civilians may not 
be attacked. Then it allows for an exception in cases where these civil-
ians take direct part in hostilities. One can argue that this exception, as 
all “[g]ray areas should be interpreted liberally, i.e., in favour of finding 
direct participation.”  Schmitt supports this argument in the specific 
case by referring to aspects of deterrence: 

A liberal approach creates an incentive for civilians to remain as dis-
tant from the conflict as possible – in doing so they can better avoid 
being charged with participation in the conflict and are less liable to 
being directly targeted.  

Schmitt himself admits that it might seem counter-intuitive to broadly 
interpret the activities that subject civilians to attack, but regards it as 
likely to enhance the protection of the civil population as a whole by 
such an interpretation.  The deterrence argument cannot be dismissed 
easily, but it is questionable whether it really corresponds to the system 
of the 1977 Additional Protocol I: 
First, the Protocol Article 51 para. 2 establishes the protection of single 
civilians and of the population: “The civilian population as such, as well 
as individual civilians, shall not be the object of attack.”  It may sug-
gest itself that the protection of many is more important than the pro-
tection of a single individual. However, the deterrence argument tries to 
increase the former one on the cost of the latter, whereas the Protocol 
demands for both protections. 
Second, the Protocol does not impose a prohibition of taking part in 
hostilities upon civilians. It just states that such civilians will loose their 
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special protection. In Article 45, the 1977 Additional Protocol I even 
establishes specific rules for persons who have taken part in hostilities, 
but who are not entitled to prisoner-of-war status, i.e. civilians who 
have taken part in hostilities. From the individual civilian’s point of 
view there is thus a choice between taking part and loosing protection 
or maintaining the full protection afforded due to the status as civilian. 
On the other hand, it is true that a too narrow interpretation of direct 
participation could be counterproductive when it comes to the accep-
tance of the prohibition of targeting civilians: 

Should nothing be theoretically permissible to a belligerent engaged 
in war, ultimately everything will be permissible in practice – be-
cause the rules will be ignored.  

Third, a further possible critique of Schmitt’s approach is based on the 
assumption that “[g]ray areas should be interpreted liberally.”  As 
shown above, it is the interpretation of an exception to a rule in the fo-
cus here. One could counter Schmitt’s argument by simply relying on 
the maxim: “Exceptions should be interpreted narrowly.” 

Exceptions to rules are, morally speaking, dangerous. We all know 
that. Once you start opening up for exceptions, you often have no 
way of stopping since the signal has already been sent that the origi-
nal rule is not absolute.  

It is undisputed that the rule concerned here is not an absolute one. 
Thus, the exception-argument cannot stand on its own. This argument 
can furthermore be criticised to represent a topos.  But the fact that it 
is an exception we are dealing with should make us cautious not to es-
tablish a “slippery slope” and be extra tentative in allowing cases to fall 
under this exception. 
Fourth, it is in the responsibility of the armed forces to distinguish 
themselves from the civilians. Civilians are not obliged to distinguish 
themselves from combatants. Respectively, this system requires com-
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batants to bear the responsibility not to attack civilians and have thus to 
take certain precautions in attack. To shift parts of this responsibility to 
the civilians is contrary to this system. 
Fifth, another argument for reducing the meaning of “direct participa-
tion” to a narrow definition and thus creating more clear cases is the 
degree of proof that is necessary to convince the adversary that it is le-
gal to attack a certain person: 

When a person is actually taking part in hostilities, the evidence is 
before us, and we do not face difficult evidentiary issues, such as 
identification and credibility of intelligence sources.  

Which consequences do these considerations have for other “grey 
cases”? The outsourcing of military activities to private companies, e.g. 
the maintenance and functioning of weapons systems by employees of 
the seller, raises similar questions as to the status of such employees.  
Persons who provide service to weapons systems which combatants use 
– be the distance from the battlefield as it may – are partly also regarded 
as taking direct part in hostilities.  However, these persons are in the 
same position as those working in an ammunition factory: They do not 
pose an immediate threat without any intermediate instrumentality to 
the adversary, the harm to the adversary is only caused by the combat-
ants using the weapon system later. Nevertheless, the facility the weap-
on system is serviced in is a military objective and can thus be attacked. 
This includes the civilian workers, subject to the principle of propor-
tionality. 
Furthermore, persons who serve as human shields of their free will are 
regarded as directly participating in hostilities.  The first impulse may 
be to support this assessment as such an action abuses the opponent’s 
adherence to the prohibition of attacking civilians. On the other hand it 
will be practically almost impossible to distinguish voluntary human 
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shields form those who are forced to act as shields.  If analysed thor-
oughly, it becomes clear that also theoretically such voluntary human 
shields do not take direct part in hostilities: They do not pose any direct 
harm to the adversary. They seriously endanger the principle of distinc-
tion and the prohibition of attacking civilians, but they do not have an 
immediate impact on the enemy. This does not mean that such an be-
haviour should be tolerated. It is dangerous for the protection of all ci-
vilians and should have harsh – but penal – consequences. This does not 
include deterrence by attack on the human shields. Additionally, the 
situation of voluntary human shields is not identical to that of “conven-
tional” forced human shields: The adversary is not in the dilemma in 
which he has to decide between attacking his equals or refraining from 
an attack. A human shield normally comes from the side of the adver-
sary and shall thus hinder him from attacking. Voluntary human shields 
are part of the side under such attack. The decision is thus the same as 
in any attack on a military objective which will affect civilians: It is legal 
if the civilian casualties are proportionate. Thus, the argument that vol-
untary human shields take direct part in hostilities would circumvent 
this question of proportionality. While voluntary human shields violate 
international humanitarian law, this does not justify a direct attack on 
the shields, but the military objective which they are protecting remains 
a legitimate target.  
Finally, it is argued that direct participation also includes the planning 
or ordering of attacks.  Again, an impulse exists to support such a 
view: 

It would seem odd to say that it is legitimate to attack a group of 
terrorists-in-training in a camp in Afghanistan, say, but not legiti-
mate to go after the man who is planning the operation for which 
the others are training. That can’t be right.  
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But such situations have to be examined more differentiated: In the 
context of an armed conflict, the members of a military group in a 
training camp would most likely qualify as combatants or fighters and 
may thus be targeted due to their primary status. If they qualify as 
fighters or combatants, the same holds true for the head of the group 
and other members of the chain of command. They may be targeted as 
well due to their combatant status. 
If the group and its members do not qualify as fighters or combatants, 
the decisive question is whether or not they take direct part in hostili-
ties. This question has to be examined for every person individually 
subject to the conditions developed above: If a person inflicts actual 
harm on the adversary and the impact on the enemy is immediate, with-
out any intermediate instrumentality, then this person takes direct part 
in hostilities. This may be true for persons directly preparing an attack, 
but it is questionable for persons involved in general training. In the lat-
ter case, there is still a considerable margin of time and space between 
these persons and actual harm. They do thus not – yet – take direct 
part. 
If the same standards are applied to a person planning or ordering an 
attack, the result also is the same: Such a person inevitably poses a 
threat to the adversary, but this threat is not direct, as it is still discon-
nected by the person who will actually perform the attack. Thus, the 
latter person is most likely taking direct part in the hostilities once in-
volved in the actual attack, whereas the former person is still too re-
mote to be regarded as directly participating. 
This result might seem very dissatisfying as thus the “privates” may be 
hit and the “generals” in the background seem to be spared. In some 
cases this may be true at least regarding the targeting of these persons – 
but not in relation to their criminal responsibility. In most cases, how-
ever, the importance of the person in the background will correlate with 
a function in a militant organisation. The more influence the person has 
on inferiors, the more likely is it that he and the other members of the 
organisation qualify as fighters or combatants and may thus be targeted 
anyway. 
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(3) The Duration of Direct Participation 

In contrast to combatants, who can be valid targets without a time lim-
it, i.e. even when they are in retreat or not posing an immediate threat 
to the attacking armed force,  the targeting of civilians taking direct 
part in hostilities is limited time-wise: They may only be targeted “for 
such time as they take a direct part in hostilities”. 
While Article 51 para. 3 of the 1977 Additional Protocol I is widely re-
garded as part of customary international law,  it is argued that the 
part reading “for such time” as they participate is reaching further than 
the wording used in Common Article 3 of the 1949 Geneva Conven-
tions. Article 3 para. 1 only refers to persons “taking no active part in 
the hostilities” without a description of time. The element “for such 
time” is thus regarded by some authors as not representing customary 
international law.  This argument may find support in Article 8 para. 
2 lit. b (i) of the 1998 Rome Statute of the International Criminal 
Court. This article reads in its relevant part: 

(b) Other serious violations of the laws and customs applicable in 
international armed conflict, within the established framework of 
international law, namely, any of the following acts: … (i) Intention-
ally directing attacks against the civilian population as such or 
against individual civilians not taking direct part in hostilities; 

This definition also omits reference to the words “for such time”. 
However, by others, the full wording of Article 51 para. 3, including 
“for such time” is held to represent customary international law.  This 
understanding corresponds with the ordinary meaning of “unless”: It 
can refer to “except if” as well as “except when”,  the latter including 
an aspect of time. It can be understood as “civilians are protected except 
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while they ‘take direct part’ in hostilities” especially if it is taken into 
account that “take direct part” is in present tense. This also corresponds 
to the meaning of “active” or “direct”, which refer to an immediate 
threat posed by a person which may be opposed. Once the threat is 
over, opposition is rendered unnecessary. If understood in this manner, 
the term “for such time” could give clarification rather than adding new 
aspects to the pre-existing exception while codifying it. 
Thus, according to Article 51 para. 3 of the 1977 Additional Protocol I 
and customary international law, civilians may only be opposed “for 
such time” as they are taking direct part in hostilities and if “such time” 
has passed the protection granted to the civilian returns.  
The term “for such time” according to the majority of authors has to be 
given a narrow meaning.  Thus, according to this view, civilians can 
reclaim the benefit of immunity from attack as soon as they have drop-
ped their arms. They “cannot be killed at any time other than while 
they are posing an imminent threat to lives.”  This narrow interpreta-
tion has been criticised as reflecting a human rights based approach to 
the use of force that does not address adequately the group nature of 
participation in hostilities and the greater level of violence associated 
with 
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with armed conflict.  It further has been criticised as opening a “re-
volving door” of protection for “unlawful combatants”.  

(i) The “Revolving Door” Theory 

“Can an individual be a guerrilla by night and a farmer by day?”  
Again, it is necessary to draw a more differentiated picture. If a person 
is a “guerrilla” he is most likely not a civilian by status, but is a fighter 
or combatant.  He keeps this status permanently and may thus be at-
tacked unless he is hors de combat. The question has thus to be under-
stood as “Can a person take direct part in hostilities by night and be 
safe from attack by day?” 
If the narrow interpretation especially regarding the duration of direct 
participation is accepted, the answer is in the affirmative. The conse-
quence is what has been termed as the “revolving door” theory  “spe-
cific acts approach”:  A person can remain civilian most of the time 
and only endanger his protection while actually in the process of carry-
ing out specific acts amounting to direct participation in hostilities.  
Does the terrorist thus enjoy “the best of both worlds”, as some au-
thors have termed it?  Or does his staying with his family while not 
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directly taking part in hostilities amount to “human shielding”, as oth-
ers interpret such a behaviour?  

Arguably, a person who leads a double life as a civilian and a mili-
tant should not be allowed to benefit from the protections afforded 
to civilians under the Convention as long as he or she remains in this 
‘schizophrenic’ status.  

Thus, it is necessary to take alternatives to this “revolving door” into 
account. 

(ii) The “One Way” Approach 

According to a different approach, a civilian who has committed com-
batant like acts has crossed a line and cannot revert to being a protected 
civilian: 

A person is not allowed to wear simultaneously two caps: the hat of 
a civilian and the helmet of a soldier. He who engages in combat at 
night, while purporting to be a quiet civilian by day is neither a ci-
vilian nor a combatant.  

A person who took direct part in hostilities thus remains a legitimate 
target.  Such persons should remain at risk of being targeted as long as 
they act as “combatants”, albeit without combatant status. Their status 
as “unprivileged belligerents” would, according to this approach, be de-
termined by participation in the hostilities by the person until he disen-
gages from such activities in a manner objectively recognizable to the 
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adversary.  This approach is thus also referred to as the “affirmative 
disengagement approach”.  
The question of direct participation could furthermore be determined 
by the person’s membership and function in a group which takes part in 
the conflict,  i.e. by the so called “membership approach”.  While 
mere financial donors or those providing moral support would not be 
regarded as direct participants to the conflict, those being part of a mili-
tary like structure would be regarded as “taking direct part”. This 
would include persons belonging to the group, supplying weapons or 
carrying out intelligence activities.  The only possibility for those 
quasi combatants would then be to become hors de combat, i.e. the 
same possibilities lawful combatants have.  
This assessment is very similar to the argument that a contemporary 
definition of civilians should refer to their “inoffensive character”. Ac-
cording to this approach, civilians “can lose their civilian status when-
ever they become ‘offensive’ – that is, whenever they take action against 
military forces or their fellow citizens”.  Even a statement by the In-
ter-American Commission on Human Rights has been interpreted in 
support of such an “one way” approach:  
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It is possible in this connection, however, that once a person quali-
fies as a combatant, whether regular or irregular, privileged or un-
privileged, he or she cannot on demand revert back to civilian status 
or otherwise alternate between combatant and civilian status.  

However the Inter-American Commission is referring to a change of 
status from a civilian to a combatant. Such a change , i.e. in the case of a 
“a civilian who is incorporated in an armed organization …, becomes a 
member of the military and a combatant throughout the duration of the 
hostilities”,  has to be distinguished from the case at hand: A civilian 
who directly takes part in hostilities remains a civilian. He only looses 
his immunity from attack. As shown above, this is not a general change 
of status, but a mere reduction of the standard of protection for the 
time of participation. The further context of the Inter-American Com-
mission’s statement shows that the commission was well aware of that 
fact. They continue: 

If he is wounded, sick or shipwrecked, he is entitled to the protec-
tion of the First and Second Conventions (Article 44, paragraph 8), 
and, if he is captured, he is entitled to the protection of the Third 
Convention (Article 44, paragraph 1).   

Thus, the “one way” approach would not go as far as accepting a 
change of status from civilian to combatant. What it would do is re-
garding a person who took part in the hostilities from that time on-
wards as a legitimate target unless this person is hors de combat. 

(iii) Critique 

Both approaches may lead to inadequate results in extreme cases. A ci-
vilian taking direct part in hostilities one single time – according to the 
“one way” approach – is regarded as a legitimate target from that time 
onward, even though he might never again be a threat to the adversary. 
On the other hand, a civilian who has joined a militant group but does 
not fulfil the conditions of combatant or fighter status could – accord-
ing to the “revolving door” theory – engage in attacks against the ad-
versary every day and afterwards return home and enjoy protected ci-
vilian status with his family. 
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Especially with the latter case in mind, there are some arguments in 
support of the “one way” approach: “a civilian who has joined a terror-
ist organization which has become his ‘home’, and in the framework of 
his role in that organization he commits a chain of hostilities, with 
short periods of rest between them”  resembles a combatant and it 
seems arbitrary to confine possibilities to target such a person. Thus, 
some authors even argue that the definition of combatant should be ex-
panded to cover any person who takes active part in hostilities.  Such 
a broad definition indeed has the advantage that it avoids the possibility 
of moving from civilian to “combatant-like” status back and forth ac-
cording to the activities conducted. 
In a larger context, it is argued that due to a limit of targeting civilians 
to cases where they actually are taking part in hostilities, “the right of 
self-defence under Article 51 UN charter following an armed attack by 
a group may become meaningless.”  This argument is difficult in two 
regards: First, it runs the risk of mixing jus ad bellum and jus in bello 
questions. The overall legality of the participation in an armed conflict 
by one party to the conflict has no effect on questions of legality of the 
single persons on either side of the conflict. Even in an war of aggres-
sion, the single combatants cannot be punished for the mere fact of 
fighting. Thus, the question of whether and for which period of time a 
person is taking direct part in hostilities has to be answered independ-
ently of any consideration concerning jus ad bellum. In that regard, the 
same standards apply to self-defence and aggression. Second, the argu-
ment is based on the assumption that self-defence is possible by a State 
against non-State actors. This assumption is highly disputed.  Finally, 
it has to be admitted that even those supporting the “one way” ap-
proach accept that a civilian may detach himself from hostilities “en-
tirely, or for a long period” and can thus enjoy protection from attack 
again.  
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There are various arguments against the “one way” approach and it is 
thus considered as being not consistent with international law:  Main-
ly, this approach would contradict the principle of distinction that is 
based on clear-cut status of all persons. As a combatant does not lose 
his combatant status because he infringes a rule of international hu-
manitarian law,  a civilian does not lose his status if he takes direct 
part in hostilities, but loses part of his protection: In armed conflicts, a 
person has a “status” as civilian or combatant and keeps this “status” 
even if he performs actions assigned to the other status. This status may 
be less clear cut in non-international armed conflicts, but the principle 
that underlies both legal regimes is the same. 
Furthermore, if the “one way” approach would be applied consistently, 
the logical effect of such a step away from civilian status would be that 
these persons acquire prisoner-of-war status if captured by the adver-
sary in the context of an international armed conflict. It is unlikely that 
the authors supporting the “one way” approach would regard such a 
consequence tenable. 
The required “detachment” from hostilities to re-establish civilian im-
munity resembles very much the concept of being hors de combat. 
However, the principle that combatants may be attacked until they are 
hors de combat cannot be transferred to civilians: Unlike combatants, 
who must generally distinguish themselves from other civilians even 
while not actually fighting, it is rather difficult to distinguish civilians 
who took direct part in hostilities form other civilians who did not. If 
the former group may be attacked, the latter group and in consequence 
the whole civilian population will be put in jeopardy.  This holds true 
in international as well as in non-international armed conflicts. The 
protection for the civil population depends on the clear and obvious 
criteria according to which persons can be targeted legally. The actual 
involvement in hostile deeds is a very practicable criterion in that re-
gard. 
One of the strongest arguments for the “one way” approach is that 
concerning a person who is a member of a group which takes direct 
part in hostilities on a regular basis. Such a “combatant-like” approach 
is proposed by Watkin, who argues that the membership in the military 
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wing of a group involved in a conflict should be more decisive than in-
dividual actions by that person. This argument gains special relevance 
in the context of non-international armed conflicts, where the status of 
“combatants” or fighters in not as clear cut from that of civilians. But 
even this argument cannot convince entirely: The mere fact that a per-
son belongs to a group which promotes or carries out violent and hos-
tile actions does not imply that the person is taking direct part in hos-
tilities. Persons associated with such a group may be killers, superiors 
who order the acts, colleagues who facilitate them, trainers, colleagues 
offering general encouragement without actual knowledge of a specific 
act, persons who disapprove of violent means but who participate in 
other activities of said organisation and, outside the organisation do-
nors and supporters of different kinds.  Different persons may shift 
from one of those positions to another. Clearly not all of these persons 
are part of the fighting organisation and therefore not all of them can be 
targeted.  Therefore, any “membership approach” would have to be 
limited to the fighting members of a group. Then, however, the whole 
approach is moot: The fighting members are taking direct part in hos-
tilities and may be targeted due to this activity, but subject to individual 
assessment.  
Additionally, the very idea of distinguishing between civilians and com-
batants is based on the assumption that civilians cannot be attacked due 
to their status – but exclusively based on their conduct. If an attribute 
like “membership” to a certain group is equated with direct participa-
tion, the difference between status and conduct is blurred. Direct at-
tacks against civilians must thus be based exclusively on the individuals 
conduct and not on some kind of “status”. Thus, it still remains the in-
dividual who – under certain circumstances – can be targeted, but not 
the members of a group. If the drafters of the regulations concerning 
direct participation had intended to solve this problem based on “mem-
bership” or any other similar “status” they would have done so in the 
Additional Protocols. However, the protocols exclusively refer to indi-
vidual conduct. 
These aspects show that the “revolving door” theory is – at least in 
principle – the right approach: The very text of Article 51 para. 3 of the 
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1977 Additional Protocol I and of Article 13 para. 3 of the 1977 Addi-
tional Protocol II – “for such time” – can be interpreted as intending 
the “revolving door” phenomenon in the drafting process of the Proto-
cols.  It pays regard to the important rationale behind the rule that ci-
vilians may only be targeted for such time as they participate in hostili-
ties, namely to avoid mistakes in identification.  The consequence of 
direct participation is not a change of status but a decrease of the level 
of protection due to the threat the person in question poses to the ad-
versary.  If this threat disappears, the level of protection increases 
again. Thus, if a person stops taking direct part in hostilities and returns 
to his family, he may not be attacked due to the fact that he is no longer 
a legitimate target. Such an behaviour does not amount to “human 
shielding”, as others interpret it.  Only if the direct participation is so 
closely interrelated to the civil life and family of the person in question, 
i.e. if he commits hostile acts from his home, he is a legitimate target at 
home. Then, the question is not that of human shielding but of propor-
tionality in relation to collateral damage.  

d) No Exception: Protected Persons Suspected or Engaged in Activities 
Hostile to the Security of the State 

At a first glance, the 1949 Geneva Convention IV might be understood 
as containing a further exception from the general rule that civilians 
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may not be attacked: Article 5 paras. 1 and 2 of the 1949 Geneva Con-
vention IV read: 

Where, in the territory of a Party to the conflict, the latter is satis-
fied that an individual protected person is definitely suspected of or 
engaged in activities hostile to the security of the State, such indi-
vidual person shall not be entitled to claim such rights and privileges 
under the present Convention as would, if exercised in the favour of 
such individual person, be prejudicial to the security of such State. 
Where in occupied territory an individual protected person is de-
tained as a spy or saboteur, or as a person under definite suspicion of 
activity hostile to the security of the Occupying Power, such person 
shall, in those cases where absolute military security so requires, be 
regarded as having forfeited rights of communication under the pre-
sent Convention. 

This rule only applies to protected persons. According to Article 4 of 
the Convention, this covers those persons who “find themselves, in case 
of a conflict or occupation, in the hands of a Party to the conflict or 
Occupying Power of which they are not nationals.” There are thus two 
main cases of protected persons: First, “enemy nationals” within the 
national territory of each of the parties to the conflict. Second, “the 
whole population” of occupied territories – excluding nationals of the 
occupying power.  

The “rights and privileges under the present Convention” include inter 
alia the prohibition to “cause the physical suffering or extermination of 
protected persons” as laid down in Article 32 of the Convention.  
This article is part of Part III Section I of the Convention and thus ap-
plies to all protected persons. Further rights and privileges only apply 
to certain groups of protected persons. In that regard, the emphasis of 
the Convention is on the protected persons in occupied territories, laid 
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down in the 32 paragraphs of Part III Section III of the Convention. In 
Articles 64-77 it includes inter alia rules on penal law and in its last Ar-
ticle 78 para. 1 states: 

If the Occupying Power considers it necessary, for imperative rea-
sons of security, to take safety measures concerning protected per-
sons, it may, at the most, subject them to assigned residence or to in-
ternment.  

By using this system the 1949 Geneva Convention IV restricts the 
choices of measures an occupying power may employ in order to main-
tain order in an occupied territory: Threats to the security may only be 
opposed by way of preventive detention or assigned residence under 
Article 78. These measures are “the most severe and serious measures 
that an occupying power may adopt against protected residents”.  
The only other possibility according to the Convention is to initiate pe-
nal proceedings which have to satisfy the usual procedural standards. 
Thus, “[t]he Convention does not permit the killing of protected per-
sons under any circumstances.”  
Nevertheless, it would still be possible to argue that Article 5 para. 1 es-
tablishes an exception to this general prohibition of using deadly force 
against protected persons in order to oppose activities hostile to the oc-
cupying State. However, the second paragraph of the Article contra-
dicts such an interpretation: It covers the worst cases of acts hostile to 
the security of the occupying State and presupposes that even in those 
cases, persons may only be detained, albeit without the rights of com-
munication under the Convention. By establishing these two categories 
of threat to the security of the occupying State, the Convention shows 
that further measures of reaction are not provided for. They are reserv-
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ed to penal law, including the death penalty subject to due process of 
law.  

A saboteur, … is on the one hand, punished in accordance with the 
Civilians Convention. Granted that he is a “protected person” (Ar-
ticle 4) and that in this capacity he shall be unconditionally ‘treated 
with humanity’ (third paragraph of Article 5). A protected person 
can, however, if ‘imperative reasons of security’ make this necessary, 
be subjected to assigned residence or to internment (Article 78). 
Furthermore, the Occupying Power can under certain circum-
stances retain a saboteur without judgement (second paragraph of 
Article 5) and, in the case of prosecution, sentence him to death 
(second paragraph of Article 68).  

Additionally, 
[t]he fundamental guarantees of international humanitarian law may 
never be questioned. To respect these rights is in no circumstances 
‘prejudicial to the security of such State’.  

Furthermore, it has to be taken into account that the 1949 Geneva 
Conventions represent the original humanitarian law, i.e. that law refer-
ring to the protection of those persons affected by armed conflicts. Op-
posed to this, the principle of distinction and the prohibition to attack 
civilians has its source in the “law of war proper”,  i.e. in the Hague 
law dealing with means and methods of warfare. It is true that both ar-
eas are strongly interrelated. However, the exception laid down in Arti-
cle 5 para. 1 of the 1949 Geneva Convention IV only refers to “rights 
and privileges under the present Convention”. Thus, this Article cannot 
refer to rules that exist outside the Convention, namely the prohibition 
to attack civilians. Article 5 para. 1 of the Convention does not chal-
lenge the status of a person as a civilian.  It does not even deprive a 
person of the status of being a protected person. The Article’s effect is 

                                                           
 Dinstein, in: Meron (ed.), at 349. 

 Esbjörn Rosenblad, ‘Guerrilla Warfare and International Law’, in: 12 
Rev. dr. pén. mil. (1973), pp. 91-134, at 111. 

 Gasser, in: Fleck (ed.), Handbook, at 233 (para. 518.7); see also Judith 
Wieczorek, Unrechtmäßige Kombattanten und humanitäres Völkerrecht, Berlin 
2005, p. 151. 

 Chadwick, Self-Determination, p. 5. 

 Wieczorek, Unrechtmäßige Kombattanten, p. 110. 



Part Two 302 

only a “somewhat reduced protection for such persons”  and relates 
to the additional privileges which are established by the Convention.  
Thus, the prohibition to attack or deliberately kill civilians also applies 
to protected persons who are suspected of or engaged in activities hos-
tile to the security of the State. As long as the conduct of such persons 
does not amount to direct participation in the hostilities of an armed 
conflict, they may only be detained or assigned a new residence – which 
does not preclude their penal responsibility for their acts. 

e) Further Restrictions  

In addition to the rules discussed above, which concern the question of 
whether a person may be targeted as such, an attack on an legitimate 
target can be illegal due to the means employed. Here, in principle, the 
same standards apply as in connection with combatants. However, con-
cerning some methods that are arguably legal if directed against com-
batants, there are further restrictions if the legitimately targeted person 
is a civilian. This is namely the case if booby traps are used: According 
to Article 3 para. 7 of the Protocol on Prohibitions or Restrictions on 
the Use of Mines, Booby Traps and Other Devices 

[i]t is prohibited in all circumstances to direct weapons to which this 
Article applies, either in offence, defence or by way of reprisals, 
against the civilian population as such or against individual civilians 
or civilian objects. 

The said article applies according to its first paragraph to mines, booby 
traps and other devices as defined in Article 2, paras. 1-5 of the Proto-
col. A booby trap is a 

device or material which is designed, constructed or adapted to kill 
or injure, and which functions unexpectedly when a person disturbs 
or approaches an apparently harmless object or performs an appar-
ently safe act. 

An example is a hand-grenade if attached to a door and rigged to ex-
plode when the door opens.  The prohibition of booby traps is of 
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special importance regarding targeted killings as such devices have fre-
quently been used to hit individuals, e.g. by booby trapping a cellular 
phone which then exploded or by booby trapping a phone booth a per-
son regularly uses.  Beside the risk of being indiscriminate in their 
application,  booby traps are regarded as illegal if employed against 
civilians. 
Whereas some authors regard this special prohibition as not strictly re-
quired, inasmuch as it merely reiterates the general rule of international 
humanitarian law,  it is argued here that this prohibition is abso-
lute.  The wording “in all circumstances” clarifies that the prohibition 
not only restates the general – but not absolute – prohibition to attack 
civilians, but that it excludes the use of booby traps even against those 
civilians who may be attacked under the exceptions developed above. 
According to this system, in relation to civilians, booby traps are pro-
hibited weapons. 

f) Conclusion: Targeted Killings of Civilians 

As shown above, the exception to the provision of targeting civilians 
has to be interpreted restrictively. According to conventional and cus-
tomary international law, civilians may not be targeted, unless and for 
such time as they take a direct part in hostilities. In that regard, “taking 
direct part in hostilities” is not restricted to the actual act of firing a 
weapon, but includes certain preparations thereof. The decisive factor is 
the threat a civilian poses to the adversary, and this threat may be op-
posed. This implies that the duration of direct participation also has to 
be interpreted restrictively: Once the actual threat is over, participation 
is over and the civilian thus is protected from attack again. 
Admittedly, this interpretation is rather restrictive concerning the pos-
sibility of targeting such persons. Especially from the adversary’s armed 
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forces’ the point of view – who are the possible object of attacks by ci-
vilians – it is understandable emotionally that they wish to have the ex-
tensive possibilities to forcefully react to participating civilians. But in 
that regard, it is important to exclude aspects of retaliation and ensure 
that civilians are treated with careful adherence to the rules. Finally, it 
should not be forgotten that the person, while being a civilian, is still 
criminally liable for the deeds committed. As they are not authorized to 
undertake armed acts against the adversary, they can be prosecuted and 
sentenced as criminals for their direct participation, subject to the rules 
of Article 45 1977 Additional Protocol I.  Albeit direct participation 
in hostilities by civilians is not a war crime.  
Additionally, a relatively high standard concerning the attack on civil-
ians not only serves the protection of the single person who is respon-
sible for hostile acts against the adversary. A high threshold protects 
foremost those who are not responsible for hostile acts: The lower the 
preconditions for such attacks are, the more likely is it that the latter 
persons will be confused with the former. Thus, a higher standard of 
protection for the non-responsible inevitably entails a higher standard 
of protection for those responsible. If those responsible are no longer 
protected, ultimately all non-responsible persons will remain unpro-
tected as well.  
These standards apply to international and non-international armed 
conflicts in the same manner. As shown above, it is more difficult to 
distinguish civilians and fighters in that context.  Thus, direct partici-
pation is the safest sign that a person can be subject to attack. 

2. Protection of Civilians not Specifically Targeted 

Attacks against civilians are generally – but with the shown exceptions 
– banned when they are deliberate. An attack that is legal in relation to 
the targeted person – and this includes combatants – can nevertheless be 
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illegal due to its effects on other civilians. This is the case when an at-
tack is either indiscriminate or if the collateral damage is disproportion-
ate. 

a) Prohibition of Indiscriminate Attacks 

The prohibition of indiscriminate attacks is part of the principle of pro-
portionality  and can be traced back to the 1923 Hague Rules of Air 
Warfare.  It is expressly laid down in paras. 4 and 5 of Article 51 of 
the 1977 Additional Protocol I. The former paragraph reads: 

Indiscriminate attacks are prohibited. Indiscriminate attacks are: (a) 
those which are not directed at a specific military objective; (b) 
those which employ a method or means of combat which cannot be 
directed at a specific military objective; or (c) those which employ a 
method or means of combat the effects of which cannot be limited 
as required by this Protocol; and consequently, in each such case, are 
of a nature to strike military objectives and civilians or civilian ob-
jects without distinction. 

Whereas the fact that indiscriminate attacks are prohibited in interna-
tional and non-international armed conflicts is undisputed,  their defi-
nition is less clear. It was argued in the drafting process that the term 
did not refer to certain means and methods of combat that are indis-
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criminate in all circumstances, but rather to the use of legitimate means 
in situations where they affect civilians in an indiscriminate way.  The 
definition of indiscriminate attacks also has implications of intent: The 
attacker is not trying to harm the civilian population, i.e. does not act 
with direct intention, but the injury of civilians is a of no concern to 
him, i.e. he is acting recklessly or at most with dolus eventualis.  The 
indiscriminate character of an attack does not merely depend on the 
number of civilian casualties, but mainly on the state of mind of the at-
tacker. Thus, the question of whether an attack was indiscriminate de-
pends on the information that was available to the attacker at the time 
of the attack.  

The cases referred to in para. 4 lit. a and lit. b are straightforward. They 
are an application of the prohibition on directing attacks against civilian 
objects and thus depend on the definition of military objectives. This 
term has been discussed supra.  Examples of the former case are to 
fire blindly, i.e. without a clear idea of the nature of the target, into an 
area controlled by the enemy, to release at random bombs from an air-
craft unless it has been established that no civilians of civilian objects 
are in that area, or to conduct bombings in the absence of adequate 
equipment or visibility for target identification.  The same applies to 
mines if it is not ensured that the civilian population will not be injured 
by the mining operation.  
The latter problem is especially relevant in regard of targeted killings 
performed by booby traps: As shown above, it is absolutely prohibited 
to direct them against individual civilians. Additionally, it is obvious 
that their indiscriminate use is prohibited, even if they are directed 
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against combatants. This principle is further specified in Article 7 paras. 
2 and 3 of the Protocol on Prohibitions or Restrictions on the Use of 
Mines, Booby Traps and Other Devices: 

(2) It is prohibited to use booby-traps or other devices in the form 
of apparently harmless portable objects which are specifically de-
signed and constructed to contain explosive material. (3) Without 
prejudice to the provisions of Article 3, it is prohibited to use weap-
ons to which this Article applies in any city, town, village or other 
area containing a similar concentration of civilians in which combat 
between ground forces is not taking place or does not appear to be 
imminent, unless either: (a) they are placed on or in the close vicin-
ity of a military objective; or (b) measures are taken to protect civil-
ians from their effects, for example, the posting of warning sentries, 
the issuing of warnings or the provision of fences. 

As a mere embodiment of the general prohibition to use indiscriminate 
means, these rules concerning booby traps can be regarded as part of 
that prohibition and thus to represent customary international law. In 
further relation to indiscriminate means, article 51 para. 4 lit. b of the 
1977 Additional Protocol I refers to the technical inadequacy of the 
weapons used: Examples are indiscriminate missile attacks due to the 
construction of the missile which relies only on a rudimentary guiding 
system. It also includes bombing raids from extremely high altitudes 
where the target accuracy becomes unacceptably low.  

The cases covered by para. 4 lit. c are less clear as it refers to a whole se-
ries of limitations on attack: The requirements of the Protocol include 
inter alia rules on the protection of the environment,  the prohibition 
of attacks on works containing dangerous forces  and most promi-
nently the principle of proportionality as laid down in Article 51 para. 5 
lit. b and Article 57 para. 2 lit. a (iii) of the 1977 Additional Protocol I. 
The latter article specifies the precautions which have to be taken in at-
tack in order to comply with the rule of non-combatant immunity.  
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In view of the fact that the principle of proportionality serves to strike a 
balance between the achievement of military goals and collateral civilian 
casualties, Article 51 para. 4 lit. c can be read as prohibiting attacks 
which may be expected to cause excessive civilian casualties.  This 
provision reflects customary international law and applies in all armed 
conflicts.  As it is difficult to determine which attacks will fall into 
this category, it has been criticized as being too vague.  The rule al-
lows a considerable degree of latitude for interpretation before an at-
tack will be considered indiscriminate and has thus been criticised as 
leaving too much room for the military.  
After the rather complex and still abstract definition of indiscriminate 
attacks given in Article 51 para. 4, para. 5 supplements this by two ex-
amples.  Para. 5 reads: 

Among others, the following types of attacks are to be considered as 
indiscriminate: (a) an attack by bombardment by any methods or 
means which treats as a single military objective a number of clearly 
separated and distinct military objectives located in a city, town, vil-
lage or other area containing a similar concentration of civilians or 
civilian objects; and (b) an attack which may be expected to cause 
incidental loss of civilian life, injury to civilians, damage to civilian 
objects, or a combination thereof, which would be excessive in rela-
tion to the concrete and direct military advantage anticipated. 

Para. 5 lit. a further specifies indiscriminate attacks and prohibits as ex-
amples an area bombing or carpet bombing,  which are of no special 
relevance regarding targeted killings. Para. 5 lit. b explicitly clarifies 
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what had been accepted as customary international law before:  If col-
lateral damage is likely to affect the civilian population, the anticipated 
damage must not be excessive in relation to the intended military ad-
vantage. As the Protocol refers to excessive attacks as a category of in-
discriminate attacks, a proportionate attack cannot be regarded as indis-
criminate.  

b) Proportionality, Collateral Damage and Precautions in Attack 

The principle of proportionality is a rule of customary international law 
derived from the general principle of law.  It is – in part – already re-
flected in Article 15 of the Lieber Code  and is codified in Article 51 
para. 5 lit. b of the 1977 Additional Protocol I,  prohibiting attacks 
which may be expected to cause civilian casualties which would be ex-
cessive in relation to the concrete and direct military advantage antici-
pated. This principle is the inevitable link between the principles of 
military necessity and humanity, where they lead to contradictory re-
sults.  
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In the past, any unavoidable injury or damage caused to civilians or ci-
vilian objects was accepted as “collateral damage”.  Under contempo-
rary international humanitarian law, the principle of proportionality ap-
plies to that question. It is part of treaty law and it is part of customary 
international law applicable in international and non-international arm-
ed conflicts:  

The principle of proportionality, even if finding no specific mention, 
is reflected in many provisions of Additional Protocol I to the Ge-
neva Conventions of 1949. Thus even a legitimate target may not be 
attacked if the collateral civilian casualties would be disproportion-
ate to the specific military gain from the attack.  

The principle is reiterated in Article 57 para. 2 lit. a (iii) of the 1977 Ad-
ditional Protocol I and attacks which violate the principle of propor-
tionality are war crimes according to Article 8 para. 2 lit. b (iv) of the 
1998 Rome Statute of the International Criminal Court. 
A military objective does not cease to be a military objective as such if 
an attack would lead to disproportionate collateral civilian casualties. 
The principle of proportionality only restricts the possibility of attack-
ing that object under the given circumstances. If an attack at another 
time or by different means would not cause excessive civilian damage, 
the latter attack on the objective is legal.  Furthermore, in determining 
an objective of an attack among several objectives carrying a similar 
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military advantage, the one causing least danger to the civilian popula-
tion must be chosen if possible.   
Civilian casualties can be the result of civilians working in military ob-
jectives  or living in the vicinity of such legitimate targets. Addition-
ally, human error or malfunction of weapons systems can also lead to 
civilian losses.  Generally, a certain percentage of any weapon will 
malfunction and hit the wrong object.  If the latter case happens more 
frequently with the same certain weapons system, the use of this system 
could eventually amount to indiscriminate attacks.  Similarly, single 
intelligence errors do not raise questions of proportionality. However, 
if such failures causing erroneous bombing appear in a pattern, propor-
tionality would be an issue and responsibility for excess during the 
whole operation could be imputed to higher level decision-makers.  

Article 51 para. 5 lit. b of the 1977 Additional Protocol I refers to the 
relation of two matters. First, the “concrete and direct military advan-
tage anticipated” by an attack has to be considered as second, the ex-
pected civilian casualties may not be excessive in relation to this advan-
tage. 

(1) Direct Military Advantage Anticipated by an Attack 

The “military advantage anticipated” by a certain attack very much de-
pends on the understanding of the term “attack”. According to Arti-
cle 49 of the Protocol, this means “acts of violence against the adver-
sary, whether in offence or defence”. Earlier, it was in part only under-
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stood as covering combat in offence, rather than in defence.  The 
scope of the term attack has a strong influence on the issue of propor-
tionality. If “attack” is interpreted very broadly, the principle of pro-
portionality will have less effect: 

A specific attack on a specific building may cause massive unintend-
ed civilian casualties that are clearly excessive in relation to the bene-
fit caused by the destruction of that specific military target. How-
ever, if those casualties are the only civilian losses for the entire day’s 
bombing, or even the entire campaign, the collateral losses are much 
more likely to be seen as proportional to the military advantage 
gained.  

For example, in the context of the Second World War in which well 
over 30 million people died – including more than 20 million civilians – 
the atomic bombings of Hiroshima und Nagasaki killed approximately 
100,000 people. This number hardly stands out purely in terms of casu-
alties caused. Even in the context of examples of other operations where 
widespread civilian casualties were caused, they still cannot be describ-
ed as causing unheard of destruction if compared with the bombings of 
Dresden, Hamburg and Tokyo. However, it is too broad to determine 
whether or not a military activity complied with the principle of pro-
portionality at the end of a war or when a lengthy campaign is over.  
If the term “attack” is understood narrowly, i.e. the single bomb that 
caused the casualties is regarded as an individual attack, it is more likely 
that the military advantage of that one bomb is disproportionate to the 
civilian casualties. On the other hand, one cannot always assess propor-
tionality “on a bullet by bullet basis”.  

It is submitted here that a targeted killing is per se an individual attack: 
It aims at a specific individual person due to a specific reason lying in 
that person. The strike is thus not part of a larger military operation. It 
might be part of a general policy to target certain persons. However, the 
persons targeted are singled out and are not only targeted because they 
belong to the category of combatants of the adversary. It is thus the in-
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dividual strike against one person which has to stand the test of propor-
tionality.  Therefore, the general question concerning the interpreta-
tion of “attack” can remain open for the purpose of this treatise.  
Nevertheless, the military advantage of such an attack is difficult to as-
sess. Generally, the main factor is the target’s importance for achieving a 
particular military objective. The more integral the target’s role is to the 
military strategy, the higher the level is of likely civilian casualties that 
will still be acceptable.  In that regard, it is important that it is a “con-
crete and direct military advantage” that is required. This formulation 
was chosen to show 

that the advantage concerned should be substantial and relatively 
close, and that advantages which are hardly perceptible and those 
which would only appear in the long term should be disregarded.   

These considerations can be applied to the targeting of individual per-
sons to a certain degree: If a person acts as a sniper – be he a combatant 
or a civilian thus taking direct part in hostilities – the targeting of that 
person has a direct effect for the adversary: The threat posed by the 
sniper to the adversary’s belligerents is deleted. This clearly is a con-
crete and direct military advantage. The same holds true if a person is 
targeted on his way to an attack, again irrespective of the question 
whether he is a combatant or a civilian thus taking direct part in hostili-
ties. Cases in which the targeted person does not pose such an immedi-
ate threat to the adversary are less clear. As shown above, such cases can 
only exist in relation to combatants, as civilians may only be targeted at 
all due to such an immediate threat.   
Concerning combatants or fighters, different scenarios are possible: If a 
military leader is targeted during an ongoing military operation, the re-
sult may be a direct military advantage as the operation of the adversary 
will most likely weakened or even be given up without the person in 
charge. If a military leader is targeted, who is rather pulling the stings in 
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the background, the effects may be less direct. Still, it obviously is a 
military advantage to weaken or even destroy the leadership circles. 
This will not be the case if a military leader who is not actively involved 
in the ongoing conflict is targeted, e.g. the leader of a unit which does 
not take part in the hostilities: The effect that a possible backup is 
weakened may still be a military advantage, but it is too remote to be 
concrete and direct. 
It can thus be concluded that the targeting of civilians taking direct part 
in hostilities – based on the narrow interpretation of taking direct part – 
always causes a direct military advantage for the adversary. Concerning 
combatants, at least a certain present relation to the ongoing hostilities 
is necessary to render the military advantage direct. 

(2) Excessive Civilian Damages 

Article 51 para. 5 lit. b of the 1977 Additional Protocol I refers to “ex-
cessive” civilian damage whereas other prefer “disproportionate”.  
The level of protection thus very much depends on the meaning of one 
word. The rule will provide very little protection if it is interpreted as 
referring to cases in which the “disproportion is unbearably large”.  It 
will provide vast protection if “excessive” is indeed interpreted as “ex-
tensive”.  
As often, the truth seems to be somewhere between the extremes: To 
confuse “excessive” with “extensive” would mean overstretching the 
wording of Article 51 para. 5.  The ordinary meaning of “excessive” 
comprises “greater than what is necessary”.  It thus exclusively de-
scribes a relation of one thing to another. “Extensive” means “large in 
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amount or scale”  and rather describes the amount of something in 
absolute terms. Thus, even extensive civilian casualties can be acceptable 
if they coincide with an adequate military advantage of the attack con-
cerned. This could for example be the case if large numbers of civilian 
workers are killed during an attack on an ammunition factory.  This 
interpretation is also supported by the phrasing of Article 8 para. 2 lit. b 
(iv) of the 1998 Rome Statute, which refers to damages “which would 
be clearly excessive” to the advantage anticipated and thus sets the 
threshold even higher. 
On the other hand, an “unbearably large” disproportion seems to de-
fine the scope of protection too narrowly.  The term “excessive” is re-
lated to “exceeding”, i.e. being greater in quantity than something.  
Thus, where more damage is done than advantage is achieved, the dam-
age is excessive. This corresponds to rather a 51/49 relation than a 90/10 
relation, which might be describing an “unbearably large” dispropor-
tion. But still there is no objective possibility “of quantifying the fac-
tors of the equation”.  The military may tend to overstate the impor-
tance of the military advantage while others may tend to overstate the 
casualties. Again, it is the desire to provide for the broadest protection 
possible that might run counter the fact that wars are fought to be won. 
Additionally, the whole assessment of proportionality is based on the 
assumption that the attacker acts in good faith.  If a belligerent fully 
realises in advance that the destruction of a particular military objective 
can be accomplished only by injuring civilians, he can balance pros and 
cons. Only then does the question of proportionality come into play. If 
a belligerent does not know that civilians will be injured while hitting a 
military objective, but it happens none the less, the damage may as such 
be excessive to the advantage. However, at the moment of the targeting 
decision, according to the information available, such damage was not 
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foreseeable. The attack thus is not in violation of Article 51 para. 5 of 
the 1977 Additional Protocol I. 
A possible approach to solve at least the problem of “good faith” could 
be ex post monitoring of targeting decisions.  Such examinations are 
well known from the human rights sphere  and have recently been in-
troduced to the field of international humanitarian law.  It is perhaps 
unrealistic to expect transparency concerning targeting decisions during 
the conflict. However, if the parties know that questionable cases could 
be investigated retrospectively, some preventive effect could be achiev-
ed with the result that targeting decisions would be made even more 
carefully. At the same time, investigations could be based on records 
that would have to be kept by the belligerents. This would not only fa-
cilitate prosecution in case of grave breaches of international humani-
tarian law, but also be a source of defence in case of war crimes trials. 
Disclosure would additionally avoid the impression that international 
humanitarian law is not respected in war and thus strengthen the im-
portance of international humanitarian law.  Additionally, such re-
cords could enable military experts to compare practical examples and 
further develop the best practice together with international humanitar-
ian law experts.  
Another factor that is considered in relation to proportionality is the 
risk for the attacking belligerents. Some methods of attack might mini-
mize the risk for civilians but may involve increased risk to the attack-
ing forces. International humanitarian law is not clear as to the degree 
of risk that the attacker must accept. The principle of proportionality 
does not per se require armed forces to accept increased risks,  where-
as other rules – such as the prohibition to use human shields – clearly 
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prohibit the use of civilians in order to reduce the risk for the forces.  
Nevertheless, if alternative practically possible methods of attack are 
available that would reduce collateral risks, the attacker may have to ac-
cept the increased risk as being the only way of pursuing an attack pro-
portionately.  

Military casualties incurred by the attacking side are not part of the 
equation. A willingness to accept some own-side casualties in order 
to limit civilian casualties may indicate a greater desire to ensure 
compliance with the principle of proportionality. Military com-
manders do, however, also have a duty to their own forces to limit 
casualties.  

Thus, if a target is sufficiently important, on the one hand more civilian 
casualties will still be regarded as proportionate. On the other hand, a 
commander may also be prepared to accept a greater degree of risk for 
his own forces in order to ensure that the target is accurately attacked 
and civilian casualties are diminished.  
This still leaves unresolved the problem of defining what exactly is still 
proportionate and what is disproportionate. It is easier to give answers 
to this question in extreme cases than in those which are at the border 
of one category to the other. The common characteristics of targeted 
killings are first, that it is also a single person or a small group of per-
sons which are targeted. Second, on the other side of the equation are 
mainly also human beings, if civilian casualties are concerned. Collat-
eral damage to civilian objects are of less relevance as the targeted 
strikes – at least in the vast majority of cases – have impact in a rather 
limited sphere. It is thus not necessary to compare an ammunition fac-
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tory with a certain number of civilians. What has to be balanced here is 
life versus life. 
Some other authors give extreme and very similar examples in that re-
gard: The destruction of a village with hundreds of civilian casualties in 
order to eliminate a single enemy sniper is regarded as disproportion-
ate.  A fighter-jet attack upon an apartment building known to be 
populated by civilians, which was aimed at killing a single individual, is 
also regarded as disproportionate to the objectives of stopping that sin-
gle individual from committing further terrorist attacks.  
If an exclusively quantitative approach would be applied, one could ar-
gue that the military advantage of killing one person can at the most be 
of the same weight as one civilian casualty. On the other hand, if a snip-
er is causing huge casualties, one will agree that larger civilian collateral 
damage could be proportionate in stopping him, up to the level where it 
exceeds the number of “saved lives”. In such a situation, the immediacy 
of a threat that is posed by the targeted person has a strong influence on 
what is still perceived as proportionate: A military decision-maker 
could expect little understanding if he did not target a sniper while he is 
active and causing casualties. 
These considerations may not be confused with the question of imme-
diacy and proportionality in relation to the targeted person, as discus-
sed in the human rights context.  It is not the life of the person who is 
targeted that is balanced against his possible victims. The fact that the 
targeted person is a legitimate objective is the basis for assessing the le-
gality of collateral damage at all.  These possible victims are on one 
side of the equation whereas the military advantage gained by the attack 
is on the other side. 
Another factor discussed – albeit one that may not be taken into ac-
count – is the overall legality of the conflict: Bothe proposes that in the 
case of an humanitarian intervention, the “good cause” has an influence 

                                                           
 Dinstein, Conduct of Hostilities, pp. 122-123. 

 Casey, 32 Syracuse J. Int’l L. & Com. (2005), at 339; Shany, in: Schmitt/ 
Beruto (eds.), at 106-107. 

 Compare supra, Part One, Chapters B) II. 2 b) (3)-(6). 

 This question has to be decided according to the standards developed 
above, see Part Two, Chapter C) and Chapter D) II 1. c). 



International Humanitarian Law 319 

on the application of proportionality.  However, these considerations 
belong to the sphere of jus ad bellum. The question whether a State will 
resort to force at all is also connected to proportionality questions. 
These questions do not influence the principle of proportionality in jus 
in bellum, namely international humanitarian law.  
The factors developed above enable it to deduce at least some rules for 
assessing the question of proportionality: If the targeted person does 
not pose a direct threat, but his targeting would still amount to a direct 
military advantage, civilian casualties must be kept on a very low level: 
The effect of targeting the person is not instantly, the result is rather 
something like disturbing the chain of command of the adversary or 
disturbing supplies of others et cetera. To achieve such an effect, it is 
reasonable to wait for a situation in which only minimum or no civilian 
casualties will be caused. It is not possible to exactly calculate such ca-
sualties in numbers, but the general idea is in the field of the one-to-one 
relation introduced above.  This number rises as soon as the person 
poses a direct and immediate threat to other persons: In such cases, a 
collateral damage in the dimension of the number of persons who can 
be saved directly by the attack on the targeted person will most likely 
still be proportionate. However, this does not justify to assess the pro-
portionality according to possible harm the targeted person may do in 
the future. It only relates to immediate threats that are opposed by tar-
geting the person. If such threats do not exist, it is still legal to target 
the person, but not to cause more than minimal civilian casualties. 
Thus, if the attacking forces or other persons are not in immediate dan-
ger if the attack is not carried out, “[q]uite simply, the attack should not 
be carried out.”  
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(3) Consequence: Precautions in Attack 

The principles of proportionality and distinction demand certain pre-
cautions to be taken in attack, which are inter alia laid down in Article 
57 para. 2 lit. a of the 1977 Additional Protocol I and consists of three 
parts. First, the persons who plan or decide upon an attack have to do 
everything feasible, i.e. practicable or practicably possible in the light of 
all the circumstances,  to correctly identify their objectives as military 
objectives in order to distinguish them from civilian objects. Second, 
they have to choose their means and methods in a way that avoids or at 
least minimizes injury to civilians. Third, they must refrain from 
launching attacks that are expected to be in breach of the principle of 
proportionality. 
Whereas it is undisputed that the principle of proportionality is part of 
customary international law,  it is less clear whether the exact shape 
the principle has in the 1977 Additional Protocol I does also represent 
customary international law. The whole targeting policy laid down in 
Articles 48-57 of the 1977 Additional Protocol I is widely regarded as 
declaratory of customary international law or as representing develop-
ments of customary law which are generally acceptable to the interna-
tional community.  These rules were respected – albeit they were not 
legally binding as treaty law – by the protagonists of the 1990-1991 
Kuwait conflict: The coalition’s announcement that it would attack 
only military objectives was phrased very similarly to Article 52 of the 
1977 Additional Protocol I. The announcement that excessive collateral 
damage civilian casualties would be avoided as far as possible was 
phrased similarly to Article 51 para. 5 lit. b of the Protocol.  The em-
phasis on the protection of the civilian population was even more pro-
nounced in the Kosovo campaign by those NATO members, who are – 
in part – not bound by the Protocol as a treaty.  The practice in the 
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Persian Gulf and Kosovo conflicts confirm, that proportionality oper-
ates in the broad sense as laid down in the 1977 Additional Proto-
col I.  Thus it can be concluded that the duty to take all feasible pre-
cautions to avoid incidental loss of civilian life, i.e. by carefully verify-
ing military targets and by choosing means and methods of warfare 
with view to avoid loss or civilian life does represent customary inter-
national law.  

(4) Proportionality and Non-International Armed Conflicts 

In its first three paragraphs, Article 13 of the 1977 Additional Proto-
col II restates the rules of Article 51 paras. 1-3 of the 1977 Additional 
Protocol I.  Unlike this, Article 13 does not contain the specific limi-
tations on the means and methods of combat of Article 51. The former 
Article does not contain an explicit prohibition of indiscriminate at-
tacks and also no rule on proportionality. The 1977 Additional Proto-
col II is thus only of limited assistance in inhibiting disproportionate 
civilian casualties.  However, according to Common Article 3 of the 
1949 Geneva Conventions, the general rules of international humanitar-
ian law are also applicable in non-international armed conflicts. Among 
those rules is the prohibition of indiscriminate attacks  and thus also 
the principle of proportionality.  Thus, parties to a non-international 
conflict are also – at minimum – obliged by customary international 
law to respect the principle of proportionality  and take the respective 
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precautions in attack.  In that regard, the standards are at least compa-
rable to those developed above. 

c) Conclusion 

It is submitted here that a targeted killing is an attack in the meaning of 
Article 51 of the 1977 Additional Protocol I as well as Article 13 of the 
1977 Additional Protocol II and the corresponding prohibitions of in-
discriminate attacks under customary international law. Thus, each tar-
geted killing must be evaluated separately regarding its proportionality 
in regard to collateral damage. Concerning civilian casualties, one crite-
rion is the direct threat the targeted person poses to possible victims. 
Collateral casualties in the dimension of the number of persons who 
can be saved directly by the attack on the targeted person will most 
likely still be proportionate. The standard is considerably higher in 
cases in which the targeted person does not pose such a direct threat: 
Civilian casualties must be kept minimal; otherwise it is reasonable to 
wait for a situation in which only minimum or no civilian casualties will 
be caused. 

3. Prohibition to Direct Reprisals Against the Civil Population 

According to Article 51 para. 6 of the 1977 Additional Protocol I, “[a]t-
tacks against the civilian population or civilians by way of reprisals are 
prohibited.” A more specific prohibition of reprisals against protected 
persons – i.e. civilians in occupied territory – and their property is laid 
down in Article 33 para. 3 of the 1949 Geneva Convention IV. A repri-
sal is an unlawful act which is claimed to be justified in response to 
equally unlawful acts of the adversary.  Thus, the prohibition of repri-
sals strictly speaking only clarifies that a certain justification is not 
available if prohibited acts are committed against civilians, while the 
same prohibited acts may be justified if committed against combatants. 
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Independently from the question of the overall legality of a reprisal, the 
Protocol makes it clear that civilians may never be the object of such 
sanctions. 
This prohibition is not only laid down in the 1977 Additional Proto-
col I: The UN General Assembly already in 1970 stressed that “[c]ivil-
ian populations, or individual members thereof, could not be the object 
of reprisals”.  This principle is regarded as representing customary in-
ternational law concerning international armed conflicts.  However, 
as a prohibition such as laid down in the 1977 Additional Protocol I 
was not included in the 1977 Additional Protocol II due to a lack of 
consensus, it is not absolutely clear whether such a prohibition can be 
regarded as a rule of customary law concerning internal armed con-
flicts.  It is prohibited to direct reprisals against civilians and thus an 
otherwise illegal targeted killing of a civilian cannot be justified as a re-
prisal. 
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III. Conclusion: Targeted Killings of Civilians 

The protection of civilians under international humanitarian law has 
two important aspects concerning targeted killings: First, if the targeted 
person has civilian status, it may generally not be targeted, unless and 
for such time as they take a direct part in hostilities. This direct partici-
pation has to be interpreted narrowly, with a strong emphasis on the 
threat a civilian poses to the adversary. This standard applies in interna-
tional and non-international armed conflicts in the same manner. 
The second important aspect – concerning the targeting of civilians and 
combatants alike – is the protection of non-targeted persons who might 
nevertheless suffer from the strike. In that regard, a targeted killing rep-
resents an attack in the meaning of Article 51 of the 1977 Additional 
Protocol I and the corresponding customary international law prohibi-
tion of indiscriminate attacks. Thus, each targeted killing must stand the 
test of proportionality concerning collateral damage. Again, the direct 
threat posed by the targeted person has a strong influence on possible 
civilian casualties which could still be acceptable. If it is truly imminent, 
collateral damages in the dimension of those who can directly be saved 
by the attack might be acceptable. In less imminent cases, this number 
strongly decreases until proportionality will finally require the attack to 
be suspended until no civilian casualties will be caused. 

E. Is there a Third Category such as “Unlawful 
Combatants”? 

The Discussion on “unlawful combatants” is not new. However, it has 
recently become the subject of an intensive debate, mainly due to the 
U.S. practice in Afghanistan and following the 2001 military cam-
paign.  The reactions to the September 11, 2001 events reopened a dis-
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cussion on the division between persons and incidents subject to the 
law of war and those persons and incidents subject to criminal law.  
While the discussion on “unlawful combatants” centres on the status of 
persons who are detained and who are thus unlikely to become the sub-
ject of a targeted killing, the discussion on an additional status can also 
have consequences for the topic at hand: If there is such an additional 
category, it has to be examined whether the rules regarding combatants 
or the rules regarding civilians as developed above apply to this cate-
gory of persons,  or whether a different set of rules – or even no rules 
at all – apply to them. 
The basic principles for this discussion is the distinction between com-
batants and civilians: As shown above, in international armed conflicts 
the primary status of being a combatant entails the right to directly take 
part in hostilities. Combatants are thus also referred to as “legitimate”, 
“lawful”, or “privileged” combatants.  They cannot be punished for 
the mere participation in the hostilities, but only for violations of inter-
national humanitarian law. If captured by the adversary, combatants ac-
quire prisoner-of-war status as their secondary status and benefit from 
the Protection of the 1949 Geneva Convention III. On the other hand, 
these advantages are faced by the fact that combatants are legitimate 
military targets.  
Opposed to this, a civilian is a person who does not fulfil the precondi-
tions of combatant status as laid out supra.  Civilians are generally en-
titled to protection from direct attack and from the side-effects of at-
tacks on military targets. In return to this protection, they may not take 
direct part in hostilities – except for the relatively rare cases of a levée 
en masse. Civilians who nevertheless participate directly in the hostili-
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ties become – for the time they do so – legitimate targets, but keep their 
primary status as civilians.  
Beside these notions of combatant, civilian and prisoner of war, an ad-
ditional term is used, namely that of the “unlawful combatant”: Com-
batants are granted prisoner-of-war status in order to prevent them 
from rejoining the opposite side and re-enforce the enemy. Civilians 
may generally only detained if there is a specific charge against them. 
The fact that civilians shall be released unless specific proof is brought 
against them may be the reason that led the U.S. government to coin 
the concept of “unlawful combatants”: The U.S., unlike Israel or the 
U.K., does not have emergency laws allowing for the preventive deten-
tion of terrorist suspects.  

I. Terminology and Its Historical Basis 

The treaties of international humanitarian law do not contain the term 
“unlawful combatant”. Nevertheless, the notion of this term is not a 
new development: Phrases like “unlawful combatant”, “illegal combat-
ant” or “unprivileged belligerent”  or combinations thereof are and 
have been used in court decisions  as well as treatise on the law of war 
and military manuals.  
The term “unlawful combatant” dates back to a case before the U.S. Su-
preme Court against German soldiers in World War II: The soldiers had 
landed on the U.S. Coast and proceeded in civilian dress to New York. 
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In Ex Parte Quirin et al., the Supreme Court held that they could be 
tried before a military commission for attempting to commit hostile 
acts against the United States. By passing the U.S. boundaries in order 
to destroy military targets 

without uniform or other emblem signifying their belligerent status, 
or by discarding that means of identification after entry, such ene-
mies become unlawful belligerents subject to trial and punish-
ment.  

Examples given by the Court for such persons are the following: 
The spy who secretly and without uniform passes the military lines 
of a belligerent in time of war, seeking to gather military informa-
tion and communicate it to the enemy, or an enemy combatant who 
without uniform comes secretly through the lines for the purpose of 
waging war by destruction of life or property, are familiar examples 
of belligerents who are generally deemed not to be entitled to the 
status of prisoners of war, … .  

The Court thus ties the term “unlawful combatant” to deeds by a per-
son which are regarded as unlawful and thus subject to prosecution. 
The decisive aspect is that the persons did not wear uniforms and thus 
were not recognisable as combatants. They thus had no right to take 
part in hostilities. In consequence, these persons cannot, according to 
the Supreme Court, acquire the secondary status of prisoner of war. 
However, the Court did not entertain the question of which status the 
persons should have instead, but only states that “in addition they are 
subject to trial and punishment by military tribunals for acts which 
render their belligerency unlawful.”  The definition developed by the 
Supreme Court thus refers to persons who do not fulfil the precondi-
tions of combatant status as now laid down in the 1949 Geneva Con-
vention III and 1977 Additional Protocol I.  It is contended that 
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“[u]nlawful combatants are combatants who fail to qualify as prisoners 
of war.”   

II. New Notions 

The question whether or not there is in fact a category of “unlawful 
combatants”, whether it amounts to a primary status like that of civilian 
and (lawful) combatant and if so, what it implies, is highly disputed.  
The concept consists of two aspects: “Combatant” expresses that the 
person in question takes direct part in hostilities, whereas “unlawful”, 
“illegal” or “unprivileged” expresses that the person violates the law – 
either by taking part in hostilities without being privileged to do so, or 
by committing other illegal acts. The latter case is referred to by the Su-
preme Court in Ex Parte Quirin, while the former is commonly used 
today: Mostly the term “unlawful combatant” is understood as describ-
ing all persons who take direct part in hostilities without being entitled 
to do so. According to the 2002 Israeli Incarceration of Unlawful Com-
batants Law, 

‘unlawful combatant’ means a person who has participated either di-
rectly or indirectly in hostile acts against the State of Israel or is a 
member of a force perpetrating hostile acts against the State of Is-
rael, where the conditions prescribed in Article 4 of the Third Gene-
va Convention of 12th August 1949 with respect to prisoners-of-war 
and granting prisoner-of-war status in international humanitarian 
law, do not apply to him;  

Unlike “lawful combatants”, “unlawful combatants” have no right to 
engage in hostilities and do not enjoy immunity from prosecution for 
their taking part in hostilities.  The term would thus include civilians 
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Va. J. Int’l L. (2004), pp. 1025-1072, at 1030. 

 See e.g. Kretzmer, 16 Eur. J. Int’l L. (2005), at 190; Dörmann, 85 Int’l 
Rev. Red Cross (2003), No 849, at 46. 
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389-392, at 389. 

 Aldrich, 96 Am. J. Int’l L. (2002), at 892; Richard R. Baxter, ‘So called 
“Unprivileged Belligerency”: Spies, Guerrillas, Saboteurs’, in: 28 Brit. Yb. Int’l 
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taking direct part in hostilities,  members of militias and of other vol-
unteer corps – including those of organized resistance movements – 
who are not integrated in the regular armed forces but belong to a party 
of the conflict,  if they do not fulfil the preconditions of combatant 
status as laid out above.  “Unlawful combatants” thus do not qualify 
as combatants in the ordinary meaning.  The term “unprivileged bel-
ligerents” is thus regarded as being more technically correct in describ-
ing 

civilians who forfeit their protection from attack by conducting hos-
tile activities without the privileges accruing to ‘combatants’ under 
the established laws of war.  
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229; Michael H. Hoffman, ‘Quelling Unlawful Belligerency: The Judicial Status 
and Treatment of Terrorists under the Laws of War’, in: 31 Isr. Yb. Hum. Rts. 
(2001), pp. 161-181, at 166; Kretzmer, 16 Eur. J. Int’l L. (2005), at 190; Newton, 
in: Wippman/ Evangelista (eds.), at 84; Robert A. Peal, ‘Combatant Status Re-
view Tribunals and the Unique Nature of the War on Terror’, in: 58 Vand. L. 
Rev. (2005), pp. 1629-1670, at 1638; Rosenblad, 12 Rev. dr. pén. mil. (1973), at 
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pp. 359-375, at 369; Solf/ Cummings, 9 Case W. Res. J. Int’l L. (1977), at 215-
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rin et al., Judgment of July 31, 1942, 317 U.S. (1942), pp. 1-48, at 31; Pictet (ed.), 
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 See Dörmann, 85 Int’l Rev. Red Cross (2003), No 849, at 46-47. 
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Similar terms are that of “enemy combatants” and “unlawful belliger-
ents” and “quasi-combatants” and “battlefield unlawful combatants”: 
First, the terms “enemy combatant” or “unlawful enemy combatant” 
are also used with regard to those persons detained by the United States 
in Guantánamo. This term seems to imply that these persons are not 
treated as prisoners of war, but that international humanitarian law is 
applied to them nevertheless.  The United States government appar-
ently grouped both “lawful” and “unlawful combatants” into this 
broader category of “enemy combatants”.  
Second, the term “unlawful belligerents” is partly distinguished from 
“unlawful combatants”: While the latter are understood to operate dur-
ing armed conflicts and usually against legitimate military objectives, 
the former – according to Hoffman – more often act in times of peace 
and quite often against legally protected sites or persons. Thus, Hoff-
man refers to “terrorists” as being “unlawful belligerents” in a similar 
way as pirates were in the 18th and 19th centuries: The mere fact that 
military means are used to address the threat they pose does not mean 
that the law of war applies to them.  
Third, the term “quasi-combatant” is proposed to describe civilians 
who contribute so fundamentally to the military effort or the war effort 
– e.g. by working in an ammunition factory – that they should lose 
their civilian status although the do not directly participate in hostili-
ties.  
Fourth, the term “battlefields unlawful combatants” is used to describe 
“unlawful combatants who are involved directly in the fight on the bat-
tlefields, as opposed to those “unlawful combatants” who operate be-
hind the enemy lines, i.e. in the home territory of an enemy country or 
in occupied territory, as spies or saboteurs.  

                                                           
 Wieczorek, Unrechtmäßige Kombattanten, p. 35. 

 Watkin, 15 Duke J. Comp. & Int’l L. (2005), at 383. 
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III. The Status of “Unlawful Combatants” 

The decisive question is whether the term “unlawful combatant” is only 
describing a group of persons that falls into one of the traditional cate-
gories of international humanitarian law – i.e. combatant, civilian and 
prisoner-of-war status – or whether it constitutes a particular status. 

1. “Unlawful Combatants” in International Armed Conflicts 

Concerning international armed conflicts, the term “unlawful combat-
ant” can be used in the common manner: It can refer to persons who 
took direct part in hostilities without the right to do so. As described 
above, traditionally a person can either have the primary status of a 
combatant or of a civilian. If either of those persons has taken direct 
part in hostilities and is captured on the battlefield, it may not be obvi-
ous to which category that person belongs. In these situations Article 5 
of the 1949 Geneva Convention III and Article 45 of the 1977 Addi-
tional Protocol I provide for a procedure to determine the captive’s 
status by a “competent tribunal”.  
In consequence, if a person who took direct part in hostilities does not 
meet the conditions to qualify as a prisoner of war, he will not benefit 
from the protection laid down in the 1949 Geneva Convention III. 
These persons could then “enjoy no protection under international 
law”  or fall into the personal scope of application of the 1949 Geneva 
Convention IV: 

a) “Unlawful Combatants” as “Unprotected Persons” 

According to one opinion, “unlawful combatants” constitute their own 
status in international humanitarian law.  They are object to direct at-
                                                           

 Dörmann, 85 Int’l Rev. Red Cross (2003), No 849, at 47. 

 Detter, Law of War, p. 148. 

 Richard R. Baxter, ‘The Duties of Combatants and the Conduct of Hos-
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tack and may be targeted in hostilities.  According to some authors, 
they fall outside the protection that is granted to prisoners of war under 
the 1949 Geneva Convention III on the one hand, and also outside the 
protection that is granted to protected persons under the 1949 Geneva 
Convention IV on the other hand.  They thus “cannot claim the 
privileges appertaining to lawful combatancy. Nor … enjoy the benefits 
of civilian status”.  Therefore they have been referred to as “extra-
conventional persons”.  However, a minimum standard of protection 
is granted to them by most authors,  i.e. the fundamental guarantees 
such as due process of law  or the minimal guarantees of Common 
Article 3 of the 1949 Geneva Conventions.  
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Some furthermore distinguish the group of “battlefield unlawful com-
batants” from others: Normal “unlawful combatants” are those who 
operate behind the enemy lines, i.e. in the home territory of an enemy 
country or in occupied territory, as spies or saboteurs. “Battlefields 
unlawful combatants” are “unlawful combatants” who are directly in-
volved in the fight on the battlefields. It is argued that the latter group – 
if captured – is neither entitled to protection under the Third nor the 
Fourth Geneva Convention and “remain outside the Geneva Conven-
tion framework.”  The supporters of this assessment inter alia argue 
that unlawful combatants pose unique risks to civilians, as distinction is 
made difficult and will lead to civilian casualties. Thus, the Geneva 
Conventions are understood to create incentives for combatants on the 
battlefield to distinguish themselves from civilians by denying protec-
tion to “battlefield unlawful combatants.”  
The opinion that “unlawful combatants” – whether only those who 
were in the battlefield or all – are not protected persons under the 1949 
Geneva Convention IV is based on the following arguments, the first of 
them being rather rhetorical than legal: First, the term “unlawful com-
batant” seems to create the impression that only “combatants” are con-
cerned and that thus no other convention than the 1949 Geneva Con-
vention III could apply to them anyway.  Second, it is regarded as to-
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tally inappropriate to use the term civilian in connection with persons 
who are “armed with automatic weapons and bombs” as this “contra-
dicts common sense.”  Third, it is argued that the status of “unlawful 
combatants” pays regard to the double nature of such a person: It is re-
garded as not acceptable that a person can be a civilian and a fighter si-
multaneously.  Fourth, the 1949 Geneva Convention IV does not ex-
plicitly address civilians who take up arms on the battlefield. This fact is 
understood as suggesting that unlawful combatants captured on the 
battlefield are not covered by the Convention.  The limitations of Ar-
ticle 5 of the 1949 Geneva Convention IV are interpreted as only relat-
ing to occupied territory. Thus, the battlefield is regarded as not being 
covered by the Convention,  with the effect, that “unlawful combat-
ants”, who by definition take part in the hostilities, would not be cov-
ered. Fifth, it is argued that the drafting process supports such an inter-
pretation, as delegations stressed that the concept of the convention was 
to protect civilian victims and not illegitimate bearers of arms.  
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b) “Unlawful Combatants” as “Protected Persons” 

According to another opinion, “unlawful combatants” may exist as a 
group of persons who share common characteristics, but does not qual-
ify as a status distinct from civilians and combatants. As it is commonly 
accepted that “unlawful combatants” do not qualify as combatants 
proper, they are thus regarded as civilians by primary status.  The ca-
tegories of civilian and combatant are mutually exclusive and comple-
ment one another.  
“Unlawful Combatants” are furthermore understood to qualify as fal-
ling within the scope of the 1949 Geneva Convention IV:  Its field of 
application is defined in Article 4 para. 1 and covers “protected per-
sons”, i.e. persons who find themselves in the hands of a party to the 
conflict or of the occupying power of which they are not nationals. As 
shown above, this covers “enemy nationals” within the national terri-
tory of each of the parties to the conflict and “the whole population” of 
occupied territories – excluding nationals of the occupying power.  
According to Article 4 para. 4, this excludes persons who benefit from 
the protection of the 1949 Geneva Convention I-III. Thus, prisoners of 
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war – who fall under the Third Convention – do not fall under the 
Fourth Convention. Therefore, even persons who do not qualify as 
prisoners of war because they did not respect the conditions which 
would entitle them to this status fall under the 1949 Geneva Conven-
tion IV.  “Every person in enemy hands must have some status under 
international law.”  As the ICTY phrased it: 

It is important, however, to note that this finding is predicated on 
the view that there is no gap between the Third and the Fourth Ge-
neva Conventions. If an individual is not entitled to the protections 
of the Third Convention as a prisoner of war (or of the First or Sec-
ond Conventions) he or she necessarily falls within the ambit of 
Convention IV, provided that its article 4 requirements are satis-
fied.  

Also, the fact that the person in question has taken direct part in hostili-
ties without being privileged to do so does not exclude his protection 
under the Fourth Convention: According to Article 5 of the 1949 Ge-
neva Convention IV, limited derogations concerning the rights of “pro-
tected persons” are possible. These derogations apply to those “pro-
tected persons” who are detained as spies or saboteurs of who are en-
gaged in activities hostile to the security of the State.  Some of these 
activities certainly qualify as direct participation in hostilities, but do 
not deprive the person of its status as a “protected person”.  These 
derogations would not have been necessary if such persons did not fall 
under the Fourth Conventions.  Furthermore, Article 45 para. 3 of 
the 1977 Additional Protocol I contains an implicit confirmation of the 
above mentioned interpretation of Article 5 of the 1949 Geneva Con-
vention IV. It reads: 
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Any person who has taken part in hostilities, who is not entitled to 
prisoner-of-war status and who does not benefit from more favour-
able treatment in accordance with the Fourth Convention shall have 
the right at all times to the protection of Article 75 of this Protocol. 
In occupied territory, any such person, unless he is held as a spy, 
shall also be entitled, notwithstanding Article 5 of the Fourth Con-
vention, to his rights of communication under that Convention. 

First, the paragraph presupposes that the 1949 Geneva Convention IV 
is applicable to some “unlawful combatants” as it refers to persons who 
do not benefit “from more favourable treatment in accordance with the 
Fourth Convention”.  Second, the referral to the protection afforded 
by Article 5 of the Fourth Convention – and its restriction concerning 
spies – shows that “unlawful combatants” are generally covered by the 
Fourth Convention.  This interpretation is also laid down in the U.S. 
military Manual: 

If a person is determined by a competent tribunal, acting in confor-
mity with Article 5 [of the 1949 Geneva Convention III] not to fall 
within any of the categories listed in Article 4 [of the 1949 Geneva 
Convention III], he is not entitled to be treated as a prisoner of war. 
He is, however, a ‘protected person’ within the meaning of Article 4 
[1949 Geneva Convention IV].  
Subject to qualifications set forth in paragraph 248 [of this manual], 
those protected by [the 1949 Geneva Convention IV] also include 
all persons who have engaged in hostile or belligerent conduct but 
who are not entitled to treatment as prisoners of war.  

Furthermore, the travaux préparatoires of the 1949 Geneva Conven-
tions are interpreted to support such an interpretation: Whereas the 
term “unlawful combatant” was not used in the drafting process, refer-
ence can be found to persons violating the laws of war, saboteurs and 
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spies. In the view of the drafters of the Third Convention, these persons 
should neither be entitled to prisoners of war status, nor to protection 
identical with that of “peaceful” civilians, but they should be entitled to 
humane treatment and not summarily executed. The final version was 
based on the understanding that persons who are not entitled to protec-
tion under the Third Convention should be protected under the Fourth 
Convention with the effect that all persons who took direct part in hos-
tilities are protected, whether they conformed to the laws of war or 
not.  
The interpretation that “battlefield unlawful combatants” are not cov-
ered by Articles 4 and 5 of the 1949 Geneva Convention IV  may find 
its source in the fact that the Convention provides for different specific 
protections to aliens in the territory of an enemy party to the conflict 
and persons in occupied territory. This interpretation cannot convince 
if the concept of “occupied territory” is understood in a broader man-
ner than in Article 42 of the 1907 Hague Regulations: According to the 
ICRC Commentary, 

[s]o far as individuals are concerned, the application of the Fourth 
Geneva Convention does not depend upon the existence of a state of 
occupation within the meaning of the Article 42 referred to above. 
The relations between the civilian population of a territory and 
troops advancing into that territory, whether fighting or not, are 
governed by the present Convention. There is no intermediate pe-
riod between what might be termed the invasion phase and the inau-
guration of a stable regime of occupation. Even a patrol which pene-
trates into enemy territory without any intention of staying there 
must respect the Conventions in its dealings with the civilians it 
meets. … The Convention is quite definite on this point: all persons 
who find themselves in the hands of a Party to the conflict or an 
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Occupying Power of which they are not nationals are protected per-
sons.  

Thus, “[n]o loophole is left”  between the scope of the Third and the 
Fourth Geneva Convention.  Even Callen must therefore admit that 
“[t]his broad interpretation of what constitutes occupied territory 
makes some sense.”  It is difficult to delineate battlefield areas, as the 
hostilities often occur in territory that later is occupied by an opposing 
power. Therefore, the drafters of the Convention may have believed 
that the definition of occupied territory was broad enough to cover all 
categories of “unlawful combatants”.  
The further argument that combatants need incentives to distinguish 
themselves from civilians and should thus be deterred by depriving any 
protection from “unlawful combatants” is also not convincing: Such an 
incentive is already fully realised by the fact that such “unlawful com-
batants“ will not acquire prisoner-of-war status and may be tried for 
their participation in the hostilities. “[T]he only effective sanction 
against perfidious attacks in civilian dress is deprivation of prisoner-of-
war status.”  Deterrence can thus not be an argument for the denial of 
the remaining protection.  
Finally, the ultimate aim of international humanitarian law is to uphold 
the basic humanitarian principles in situations of armed conflict.  This 
would not be the case if a person would fall outside any category under 
international humanitarian law and thus enjoy no protection at all. It is 
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important to stress once again that the application of the Fourth Ge-
neva Convention to “unlawful combatants” would not prevent the trial 
of them even though they qualify as protected persons:  The Conven-
tion – according to Articles 72 and 73 – only requires that protected 
persons have free choice of counsel, the right to present evidence and 
call witnesses and rights of appeal “provided for by the laws applied by 
the court”. 

2. “Unlawful Combatants” in Non-International Armed Conflicts 

In the context of non-international armed conflicts, the term “unlawful 
combatant” is difficult to apply: International humanitarian law does 
not foresee a combatant’s privilege for such conflicts. Thus, all persons 
captured in this context come under the identical protection as laid 
down in Common Article 3 of the 1949 Geneva Conventions and in 
Articles 4-6 of the 1977 Additional Protocol II, as well as customary in-
ternational law. These rules apply to all persons who have taken direct 
part in the hostilities, irrespective of whether a person is a member of 
the armed forces of a State, of an armed rebel group, or is a civilian who 
only temporarily took part in the hostilities.  It is thus unclear which 
group is exactly referred to when Jinks relates that protection especially 
to “unlawful combatants”.  These guarantees apply to all persons in 
the context of an non-international armed conflict. 

IV. Conclusion: No such Third Status Exists 

The term “unlawful combatants” describes persons who took direct 
part in the hostilities without fulfilling the preconditions of combatant 
status. These persons are thus, by primary status, civilians. This is re-
flected in the system of the Third and Fourth Geneva Conventions, 
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més, pp. 397-398; McCoubrey, Humanitarian Law, p. 137; Rosenblad, 12 Rev. 
dr. pén. mil. (1973), at 98; Dörmann, 85 Int’l Rev. Red Cross (2003), No 849, at 
58-59 with further references; Sassòli, 97 ASIL Proc. (2003), at 198. 

 Dörmann, 85 Int’l Rev. Red Cross (2003), No 849, at 47-48. 

 Jinks, 45 Harv. Int’l L.J. (2004), at 414. 



International Humanitarian Law 341 

which suffice to deal with “unlawful combatants” and do not have to be 
adapted to “new challenges”. “Indeed, the main problem today is not a 
lack of rules, but the proper implementation of existing rules.”  This 
solution complies with the fundamental principle in international hu-
manitarian law that a person is either a civilian, subject to domestic and 
international criminal proceedings in case of unlawful participation in 
warfare, or a combatant to which the prisoner of war regulations apply 
and who is subject to the war crimes provisions of international huma-
nitarian law. 
For the reasons shown above “unlawful combatants” are, in principle, 
protected by the 1949 Geneva Convention IV as other “protected per-
sons”. It is thus a matter of taste whether they are referred to as “un-
lawful combatants”, “unprivileged belligerents” or simply “civilians”. 
However, the latter two terms describe their situation best: By their 
primary status, these persons are civilians and due to their direct partic-
ipation in hostilities they can also be called “belligerents”, albeit with-
out the privileges of combatant immunity. 
The question whether a person is such an “unlawful combatant” must 
be answered on an individual basis, and not according to group mem-
bership: A combatant does not become an “unlawful combatant” mere-
ly because other members of the armed forces or unit to which he be-
longs commit war crimes.  This only happens if the group or unit sys-
tematically violates the laws of war in course of its operations in such a 
manner that it can be regarded as not being subject to an effective disci-
plinary system and therefore not being an armed force under interna-
tional law any more. Then, members of such groups could loose their 
combatant status insofar as the group they belong to no longer repre-
sent armed forces under international humanitarian law. Their further 
participation in the hostilities would then be that of non-combatants.  
The whole concept of “unlawful combatants” thus only refers to a sub-
category of civilians. Article 5 of the 1949 Geneva Convention IV gives 
the detaining power of such persons certain competences to restrict 

                                                           

 Lavoyer, in: Lijnzaad et al. (eds.), at 268.; compare also Sassòli, 97 ASIL 
Proc. (2003), at 199-200 and already Rosenblad, 12 Rev. dr. pén. mil. (1973), at 
122. 

 Jordan J. Paust, ‘War and Enemy Status after 9/11: Attacks on the Laws 
of War’, in: 28 Yale J. Int’l L. (2003), pp. 325-336, at 332. 

 Compare UK Ministry of Defence, Manual, para. 4.3.4 (pp. 39-40). 



Part Two 342 

their rights in comparison to “peaceful civilians”. However, these re-
striction do not entail any exception of the general immunity from at-
tack. Thus, the fact that a person took direct part in hostilities and is 
thus referred to as “unlawful combatant” does not deprive him from 
the protection from attack as shown above: He remains a civilian and is 
immune from attack unless – and for such time – as he takes direct part 
in hostilities.  

V. Consequence: No Special Status of “Terrorists” Under 
International Humanitarian Law 

This system of the status of combatant or civilian applies to all persons, 
including those who are referred to as “terrorists”: Prior to 2001, the 
question as to the status of “terrorists” under international humanitar-
ian law would not have arisen. Traditionally, governments vehemently 
denied that their opponents were anything but criminals. The former 
feared that the latter gained a psychological and legal advantage if called 
“combatants” and their struggle “war”. Terrorists were thus regarded as 
civilian criminals and were considered exclusively within the national 
criminal system of each country affected. Concerning activities that 
spread out in many countries and included persons of different nation-
alities, the jurisdiction and competence to prosecute, try and punish 
was examined according to the principles of territoriality, nationality, 
universality or the protective principle. The countries which prosecuted 
“terrorists” applied their national criminal law, but also “terrorists” 
benefited from the fundamental judicial and procedural guarantees pro-
vided by human rights law. Obviously, those countries which tolerated 
or even supported the activity of “terrorists” would neither extradite 
nor prosecute those persons.  
In the light of this lack of effective prosecution of terrorists, and most 
of all, under the impression of the devastating September 11 attacks, 
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acts of terrorists were popularly and demonstratively referred to as 
“war” in order to emphasize the magnitude of the shock that they rep-
resent.  In consequence, the paradigms started to shift at least accord-
ing to some authors: It was tried to capture “terrorists” by the termi-
nology of war, and also by the concepts that are provided for by inter-
national humanitarian law. In that regard “terrorists” operating on an 
international level could – for example – be regarded as members of an 
organisation “belonging to a Party to the conflict”.  The link of al-
Qaeda with the Taliban regime and thus with the State Afghanistan has 
served as precedent to consider this question.  Whereas it might seem 
attractive to allow combatant status to terrorists, as they would then be 
legitimate targets under international humanitarian law,  this status 
entails prisoner-of-war status once a person is captured and is thus re-
garded as less desirable. Others are of the opinion that terrorists who 
attack civilians are “illegal combatants” not entitled to prisoner-of-war 
status but legitimate targets.  The answer cannot be given in a general 
manner: 

Terrorism is not a legal notion. This very fact indicates the difficulty, 
if not the impossibility, of determining how terrorism and responses 
to it may be identified historically or defined within a legal re-
gime.  

“Terrorist” is thus not a term that describes a well defined type of per-
son but is itself a largely disputed concept.  It is not a status compara-
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ble to civilian or combatant.  Thus, in the context of an international 
armed conflict, a person – who may by some be referred to as a “terror-
ist” – could qualify as a combatant if he fulfils the preconditions of that 
status as laid down supra.  It is rather unlikely that a person who 
comes under any accepted definition of “terrorist” would be part of the 
armed forces of a given State,  or that “terrorists” would form a group 
“belonging to a Party to the conflict”. It is regarded as one main distin-
guishing criterion that “terrorists” are – as a rule – not fighting in the 
name of an existing State.  However, the label “terrorist” is applied to 
a range of acts that would not be contrary to international law if they 
were carried out by the armed forces of a State in an armed conflict, e.g. 
attacks on military targets with weapons that are not prohibited by in-
ternational humanitarian law.  On the other hand, even acts by armed 
forces can constitute “terrorist acts”.  Thus, the test has to be made 
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independently from any status for every individual person and a general 
answer cannot be given. The topic is even more controversial when it 
comes to the 1977 Additional Protocol I: As the Protocol in its Arti-
cle 1 para. 4 refers to “armed conflicts which peoples are fighting 
against colonial domination and alien occupation and against racist re-
gimes in the exercise of their right of self-determination”, it is more dis-
puted whether persons fall under the scope of the protocol. The Proto-
col has even been criticised as an “encouragement to terrorists” by U.S. 
President Ronald Reagan.  Again, while it seems clear that 1977 Addi-
tional Protocol I does not afford any protection to “terrorists”,  an 
individual that is protected by the convention can at the same time be 
regarded as a “terrorist” by some observers. 
The topic is even less clear when it comes to non-international armed 
conflicts: As the distinction between civilians and fighters is very much 
disputed in that regard,  it is difficult when it comes to categorizing 
such a controversial concept as “terrorism”. Some try to give general 
answers: Kretzmer, for example, qualifies persons involved in the “ter-
rorist” activities of an international “terrorist” group as combatants in a 
non-international armed conflict. This approach allows states to enjoy 
the best of both worlds: These persons would be legitimate targets, but 
they would not gain prisoner-of-war status if captured, neither would 
they be immune from prosecution for fighting. It would furthermore 
invite states to change from the law-enforcement to the non-interna-
tional armed conflict model as soon as possible, because they could 
then circumvent due process guarantees and enjoy almost unrestricted 
discretion in targeting their suspected enemies. Thus, in Kretzmer’s 
view, this approach has to be mitigated.  Even other authors who sup-
port the approach that terrorists are combatants that “die on the ‘battle-
field’” limit targeted killings to cases “when arrest is not an option”.  
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But again, a general answer is not possible: As there is not the “proto-
type of a terrorist” who either qualifies as a civilian or combatant or 
fighter in any context, every person has to be regarded individually: 
Someone who meets the definition of fighter in a non-international 
armed conflict may well be regarded as a “terrorist” by some, and as 
not a “terrorist” by others. Insofar, one cannot but agree with Higgins’ 
conclusion: 

‘Terrorism’ is a term without legal significance. It is merely a con-
venient way of alluding to activities, whether of States or individu-
als, widely disapproved of and in which either the methods used are 
unlawful, or the targets protected, or both. … The term is at once a 
shorthand to allude to a variety of problems with some common 
elements, and a method of indicating community condemnation for 
the conduct concerned.  

In consequence, “terrorists” do not per se meet the conditions to be re-
garded as combatants or civilians. It is, however, more likely that they 
do not fulfil the preconditions of combatants status or the status of 
fighters respectively. Thus, most persons who may be referred to as 
“terrorists” are most likely civilians.  In that case, they are immune 

                                                           
 Rosalyn Higgins, ‘The General International Law of Terrorism’, in: Rosa-

lyn Higgins; Maurice Flory (eds.), Terrorism and International Law, London 
1996, pp. 13-29, at 28. It is true that the International Convention for the Sup-
pression of the Financing of Terrorism, adopted by the General Assembly of 
the United Nations on December 9, 1999, GA Res. 54/109, UN Doc. A/RES/ 
54/109 (February 25, 2000), entry into force on April 10, 2002, reprinted in: 39 
ILM (2000), pp. 270-280, ties legal consequences to what may be called “terror-
ism”. However, the Convention according to Article 2, para. 1 lit. b refers to 
any “act intended to cause death or serious bodily injury to a civilian, or to any 
other person not taking an active part in the hostilities in a situation of armed 
conflict, when the purpose of such act, by its nature or context, is to intimidate 
a population, or to compel a Government or an international organization to do 
or to abstain from doing any act.” It does not expressly define such acts a “ter-
rorist” acts, nor – and most importantly – does it define any person as being a 
“terrorist”. 

 Arnold, in: Arnold/ Hildbrand (eds.), at 22; Davis Brown, ‘Use of Force 
against Terrorism after September 11: State Responsibility, Self Defense, and 
other Responses’, in: 11 Cardozo J. Int’l & Comp. L. ( 2003), pp. 1-53, at 24-25; 
Joan Fitzpatrick, ‘Jurisdiction of Military Commissions and the Ambiguous 
War on Terrorism’, in: 96 Am. J. Int’l L. (2002), pp. 345-354, at pp. 353-354; 
 



International Humanitarian Law 347 

from attack unless – and for such time – as they take direct part in hos-
tilities.  

F. Conclusion: Targeted Killings and International 
Humanitarian Law 

The legality of targeted killings in the context of armed conflicts – in-
ternational as well as non-international ones – depends first and fore-
most on the primary status of the targeted person. As Frowein put it: 

Die bewaffnete Aktion darf sich nur gegen Personen richten, die den 
Kombattanten-Status haben oder ihn haben könnten, wenn sie sich 
völkerrechtsmäßig verhalten würden. Der Waffeneinsatz ist aber 
grundsätzlich nicht möglich gegen Personen, die nicht selbst an ei-
ner bewaffneten Aktion teilnehmen oder dabei sind, sie konkret 
vorzubereiten.  

The targeted killing of combatants (in international armed conflicts) or 
fighters (in non-international a armed conflicts) is generally permissi-
ble, but subject to certain restrictions. The targeted killing of civilians 
(in both contexts) is generally prohibited, but may be legal by way of a 
strictly limited exception. This is only the case while a civilian takes di-
rect part in the hostilities.  This direct participation has to be inter-
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preted narrowly, with a strong emphasis on the threat a civilian poses to 
the adversary. This threat may be opposed by the use of force, again, 
subject to the same restrictions as concerning the targeting of combat-
ants. 
Independently of what is understood by the terms “unlawful combat-
ant” or “terrorist”, those concepts do not represent any status under in-
ternational humanitarian law. Thus, the standards that apply to either 
combatants or civilians apply to any person, including those who are 
referred to by different authors using different definitions as “unlawful 
combatants” or terrorists”. Most likely – but not as a rule – these per-
sons are civilians by their primary status. Many of those persons – but 
again not all of them – may be taking direct part in hostilities. In this 
case, they may be targeted independently of how they are referred to. 
However, every person’s status and the question of participation have 
to be evaluated individually. Thus, to “terrorists”, the same rules apply 
as to other civilians and combatants. 
Second, in all cases of targeting a person who has been identified as a 
legitimate objective, the general principles of international humanitarian 
law have to be observed. Thus, the killing must be militarily necessary, 
i.e. serve the purpose to overpower the adversary, and it may not be ex-
ecuted by illegal means and methods. It is prohibited to resort to per-
fidious means, i.e. using certain covers such as false symbols, emblems 
or uniforms, feigning civilian status as well as instigating enemy com-
batants to kill their own superiors, recruiting hired killers, placing a 
price on the head of a person, and offering a reward for his capture 
“dead or alive”. Furthermore, once a person is hors de combat, it may 
no longer be targeted. This includes persons who have exhausted all 
means of defence or are unarmed. Thus, a person who does not pose 
any immediate threat to their adversaries any more is regarded hors de 
combat and may not be targeted. 
Third, the overall legality of a targeted killing – once it is established 
that the objective is legitimate and the means are not prohibited – de-
pends on the impact of the attack on other persons and objects. The 
collateral damage expected must be proportionate in relation to the 
military advantage which will be achieved. In that regard, a targeted kil-
ling has to be evaluated as one attack with the effect, that it alone – and 
not a larger military operation – must stand the test of proportionality 
concerning collateral damage. Once again, the threat which is posed by 
the targeted person is decisive: An imminent threat may be opposed by 
means and methods that cause collateral damages in the dimension of 
those who can directly be saved, as long as the mildest possible means 
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are used. This number strongly decreases in less immediate cases and 
will frequently require that the attack is suspended until no civilian 
casualties will be caused. 
Thus, human rights law and international humanitarian law constitute a 
complex and interweaved system of standards, according to which cer-
tain killings are permissible in different situations. It is to be assumed 
that this complex system is self-contained. However, as some authors 
argue with additional justifications or excuses for targeted killings, such 
as self-defence in the meaning of the UN Charter in response to an in-
ternational armed attack by non-State actors.  It has to be examined 
whether such an argument can be made at all, if the specifics of human 
rights law and international humanitarian law are taken into account. 
This question will be dealt with in part three, infra, whereas the ques-
tion of the applicability of the relevant international law will be addres-
sed in part four. 
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Part Three – No Additional Justifications or 
Excuses 
 
 
A conduct by a state which would otherwise be considered a breach of 
a primary rule of international law may not be wrongful under certain 
circumstances. The consequences of a breach of a primary rule are laid 
down in the secondary rules of international law, i.e. the law of state re-
sponsibility.  It has to be examined whether this set of rules can provide 
for justifications or excuses for the infringement of the prohibitions or 
limitations on targeted killings as developed above. 
Generally, “[e]very internationally wrongful act of a state entails the in-
ternational responsibility of that state.”  This principle has often been 
applied or referred to by the Permanent Court of International Justice,  
by the International Court of Justice  and by numerous Arbitral Tribu-
nals.  
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An internationally wrongful act consists of an action or omission which 
is attributable to the State and constitutes a breach of an international 
obligation of that state.  This applies irrespective of whether the obliga-
tion breached results from a treaty  or is “any obligation, of whatever 
origin”.  As States “are legal entities and therefore can only act through 
agents”,  the actual behaviour by a natural person has to be attributable 
to a state to trigger its responsibility.  This is generally the case as far as 
conduct by state organs is concerned,  irrespective of whether that 
conduct exceeds the authority of the organ or contravenes instruc-
tionstions 
 
 
 

                                                           
(para. 292); ICJ, Gab íkovo-Nagymaros Project, Hungary v. Slovakia, Judg-
ment of September 25, 1997, I.C.J. Reports 1997, pp. 7-84, at p. 38 (para. 47). 

 See e.g. Claims of Italian Subjects Resident in Peru, Awards of September 
30, 1901, in: 15 RIAA, pp. 395-453, at 399 (claim of Don Luis Chiessa); p. 401 
(claim of Don Jeronimo Sessarego); p. 404 (claim of Don Juan B. Sanguinetti); 
p. 407 (claim of Don Pablo Vercelli); p. 408 (claim of the Queirolo brothers); 
p. 409 (claim of Don Lorenzo Roggero); p. 411 (claim of Don José Miglia); 
Claim of the “Salvador Commercial Company”, El Salvador v. United States of 
America, Award of May 8, 1902, in: 15 RIAA, pp. 465-479, at 477. 

 See Article 2 of the ILC Articles on State Responsibility. 

 Compare ICJ, Interpretation of Peace Treaties with Bulgaria, Hungary 
and Romania (Second Phase), Advisory Opinion of July 18, 1950, I.C.J. Re-
ports 1950, pp. 221-254, at 228. 

 Rainbow Warrior, New Zealand v. France, Award of April 30, 1990, in: 20 
Reports of International Arbitral Awards (1990), pp. 217-284, at 251; see also 
Article 12 of the ILC Articles on State Responsibility. 

 Ian Brownlie, ‘State Responsibility and the International Court of Jus-
tice’, in: Malgosia Fitzmaurice; Dan Sarooshi (eds.), Issues of State Responsibil-
ity before International Judicial Institutions, Oxford 2004, pp. 11-18, at p. 12 
(emphasis in the original). 

 Crawford, State Responsibility, p. 91 (para. 1). 

 See Article 4 of the ILC Articles on State Responsibility; see also Ian 
Brownlie, System of the Law of Nations – State Responsibility, Part I, Oxford 
1983, pp. 132-144; Clyde Eagleton, The Responsibility of States in International 
Law, New York 1928, pp. 44-45 (para. 13). 
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tions.  The aspect of attribution thus demands no closer examination 
in connection with targeted killings by state officials.  
Some rules on state responsibility lay out circumstances precluding the 
wrongfulness of conduct that would otherwise be a breach an interna-
tional obligation.  For a long time, there was no substantial agreement 
on the true meaning of theses concepts,  a condition that has improved 
since the adoption of the ILC Articles on State Responsibility in 2001. 
These articles – to a large extent – reflect existing law, but have in some 
respect progressively developed the law as well.  
The effect of the circumstances precluding wrongfulness is, generally 
speaking, the elimination of an objective element of the wrongful act.  
They operate like defences or excuses in internal law.  While certain 
special rules possibly capable of precluding the wrongfulness of an act 
have been examined earlier,  the following part shall cover the general 
rules that apply in absence of such leges speciales. In doing so, it must 

                                                           
 Compare Article 7 of the ILC Articles on State Responsibility; see also 

Brownlie, State Responsibility, pp. 145-150; Eagleton, Responsibility of States, 
pp. 54-58 (para. 18). 

 Some aspects concerning the attributability of non-State actors’ behaviour 
to States play though an important role in the discussion on the international or 
non-international character of an armed conflict, compare supra, Part Four, 
Chapter F) I. 2. b) (2). 

 Compare Articles 20-27 of the ILC Articles on State Responsibility; see 
also Crawford, State Responsibility, p. 160 (para. 1). 

 Peter Malanczuk, ‘Countermeasures and Self-Defence as Circumstances 
Precluding Wrongfulness in the ILC’s Draft Articles on State Responsibility’, 
in: Marina Spinedi; Bruno Simma (eds.), United Nations Codification of State 
Responsibility, New York 1987, pp. 197-286, at 198. 

 Cassese, International Law, p. 244. 

 Denis Alland, ‘International Responsibility and Sanctions: Self-Defence 
and Countermeasures in the ILC Codification of Rules governing International 
Responsibility’, in: Marina Spinedi; Bruno Simma (eds.), United Nations Codi-
fication of State Responsibility, New York 1987, pp. 143-195, at 144. 

 Crawford, State Responsibility, p. 162 (para. 7). 

 Examples are individual self-defence concerning the human right to life, 
see supra, Part One, Chapter B) II. 2. or the prohibition on reprisals against the 
civilian population, see supra, Part Two, Chapter D) II. 3. 



Part Three 354 

be kept in mind that individual criminal responsibility, as opposed to 
state responsibility, is not the subject of this treatise. 

A. Concepts Generally Capable of Precluding Wrongfulness 

The ILC Articles on State Responsibility provide for six principal cir-
cumstances precluding wrongfulness, which are recognised under inter-
national law.  These general grounds are consent (Article 20), self-de-
fence (Article 21), countermeasures (Article 22), force majeure (Arti-
cle 23), distress (Article 24) and necessity (Article 25). 
The circumstances precluding wrongfulness can be divided into two 
groups. Roughly speaking, these groups depend on the behaviour of 
that subject of international law which is potentially injured by the 
conduct of a State. In the first three cases, the injured subject’s conduct 
– in most cases the conduct of another State – is irrelevant, namely force 
majeure, distress and necessity. In the second three cases, the subject’s 
conduct – i.e. the conduct of the other State – gives rise to a reaction by 
the State in question. This reaction can then consist of a violation of an 
international obligation, but its wrongfulness can be precluded due to 
the other State’s behaviour, namely in cases of consent, self-defence and 
concerning countermeasures.  
The concepts mentioned above have to be distinguished from similar 
concepts which are not capable of precluding the wrongfulness of a 
breach of an international obligation. 
First, retorsion, in contrast to “wrongful acts”, is a lawful act which is 
designed to injure the wrongdoing State.  It embraces any unfriendly 
act not amounting to a violation of international law, either in reaction 
to an unfriendly act or in reaction to a breach of international law by 
another State.  Examples are the cutting of economic aid as far as there 
is no legal obligation to provide economic aid under special treaty pro-
visions,  or the breaking off of diplomatic relations.  Retorsion thus 
                                                           

 Crawford, State Responsibility, p. 162 (para. 8). 

 Compare Alland, in: Spinedi/ Simma (eds.), at 148-149. 

 Malanczuk, Akehurst’s Introduction, p. 4. 

 Cassese, International Law, p. 310. 

 Malanczuk, Akehurst’s Introduction, p. 4. 
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does not necessarily imply any breach of an international obligation by 
either side.  Conduct which is characterized as wrongful under inter-
national law thus cannot be excused as retorsion. 
Second, the characterization of an act of a State as internationally 
wrongful according to international law is not affected by internal 
law.  This principle has been referred to and applied in numerous cases 
by the Permanent Court of International Justice,  the International 
Court of Justice  and by many arbitral tribunals.  It is also reflected in 

                                                           
 Cassese, International Law, p. 310; for further examples see also Charles 

Rousseau, Le droit des conflits armés, Paris 1983, pp. 15-16. 

 Alland, in: Spinedi/ Simma (eds.), at 150; Malanczuk, Akehurst’s Intro-
duction, p. 4. 

 Article 2 of the ILC Articles on State Responsibility. 

 Compare e.g. PCIJ, S.S. “Wimbledon”, Judgment of August 17, 1923, Se-
ries A, No. 1 (1923), pp. 15-34, at 29-30; PCIJ, Exchange of Greek and Turkish 
Populations, Advisory Opinion of February 21, 1925, Series B No. 10 (1925), 
pp. 6-26, at 20; PCIJ, Jurisdiction of the Courts of Danzig, Advisory Opinion of 
March 3, 1928, Series B No. 15 (1928), pp. 4-27, at 26-27; PCIJ, Greco-
Bulgarian “Communities”, Advisory Opinion of, July 31, 1930, Series B No. 17 
(1930), pp. 4-36, at 32; PCIJ, Treatment of Polish Nationals and Other Persons 
of Polish Origin or Speech in the Danzig Territory, Advisory Opinion of, Feb-
ruary 4, 1932, Series A/B No. 44 (1932), pp. 4-44, at. 24-25; PCIJ, Free Zones of 
Upper Savoy and the District of Gex, Judgment of June 7, 1932, Series A/B No. 
46 (1932), pp. 95-185, at 167. 

 Compare e.g. ICJ, Reparation for Injuries Suffered in the Service of the 
United Nations, Advisory Opinion of April 11, 1949, I.C.J. Reports 1949, pp. 
174-220, at 180; ICJ, Fisheries, United Kingdom v. Norway, Judgment of De-
cember 18, 1951, I.C.J. Reports 1951, pp. 116-144, at 132; ICJ, Nottebohm, Pre-
liminary Objections, Liechtenstein v. Guatemala, Judgment of November 18, 
1953, I.C.J. Reports 1953, pp. 111-125, at 123; ICJ, Application of the Conven-
tion of 1902 Governing the Guardianship of Infants, Netherlands v. Sweden, 
Judgment of November 28, 1958, I.C.J. Reports 1953, pp. 55-156, at 67; ICJ, 
Applicability of the Obligation to Arbitrate under Section 21 of the United Na-
tions Headquarters Agreement of 26 June 1947, Advisory Opinion of April 26, 
1988, I.C.J. Reports 1988, pp. 12-64, at 34-35 (para. 57); ICJ, Elettronica Sicula 
S.p.A. (ELSI), United States of America v. Italy, Judgment of July 20, 1989, 
I.C.J. Reports 1989, pp. 15-82, at p. 51 (para. 73) and p. 74 (para. 124). 

 Compare e.g. Norwegian Shipowners’ Claims, Norway v. United States of 
America, Award of October 13, 1922, in: 1 RIAA, pp. 307-346, at 331; Tinoco, 
United Kingdom v. Costa Rica, Award of October 18, 1923, in: 1 RIAA, pp. 
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Article 27 of the Vienna Convention on the Law of Treaties: “A party 
may not invoke the provision of its internal laws as justification for its 
failure to perform a treaty.” The same holds true for any other source of 
an international obligation. Thus, neither can a State rely on its own 
legislation to limit its international obligations,  nor can it rely upon 
internal law as justification for the breach of an international obliga-
tion.  Conduct which is characterized as wrongful under international 
law thus cannot be excused by reference to the legality of that conduct 
under internal law.  

B. Limits to Circumstances Precluding Wrongfulness 

However, the circumstances precluding wrongfulness described above 
have certain common limitations, which could be decisive here. The 
core of this problem has already become apparent supra, concerning 
those circumstances precluding wrongfulness which depend on the pre-
vious behaviour of that subject of international law which is potentially 
injured by the conduct of a State. As indicated above, this object will in 
most cases be a State itself. If a State attacks another State and in doing 
so violates a set of obligations under international law, the victim State, 
within certain restrictions, obviously is allowed to violate the same set 
of rules due to self-defence – as a circumstance precluding the wrong-
fulness of what would violate the prohibition on the use of force in 
other circumstances. 

                                                           
371-399, at 386; Italian-United States Conciliation Commission, Wollemborg, 
Decision of September 24, 1956, in: 14 RIAA, pp. 283-291, at 289; Italian-
United States Conciliation Commission, Flegenheimer, Decision of September 
20, 1958, in: United Nations, Reports of International Arbitral Awards, Vol. 
XIV, pp. 327-390, at 360 (para. 47). 

 See already PCIJ, Free Zones of Upper Savoy and the District of Gex, 
Judgment of June 7, 1932, Series A/B No. 46 (1932), pp. 95-185, at p. 167. 

 See already PCIJ, Jurisdiction of the Courts of Danzig, Advisory Opinion 
of March 3, 1928, Series B No. 15 (1928), pp. 4-27, at pp. 26-27. 

 Crawford, State Responsibility, Article 3, para. 8 (p. 89). 
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First, concerning the present topic of targeted killings, the object of the 
State’s behaviour is not another Sate but a human individual.  Second, 
the circumstances precluding the wrongfulness of a certain State behav-
iour do not apply to the breach of any obligation under international 
law, as absolute obligations are excluded from this possibility. 

I. Peremptory Norms of General International Law (Jus Cogens) 

In accordance with Article 26 of the ILC Articles on State Responsibil-
ity,  circumstances precluding wrongfulness do not operate when they 
involve the breach of obligations deriving from a peremptory norm of 
international law.  In an (apparent) conflict between primary obliga-
tions, one of which arises for a State directly under a peremptory norm 
of international law, such an obligation must prevail.  Circumstances 
precluding wrongfulness are thus not applicable to jus cogens,  which 
forms an exception to the general maxims of lex posterior derogat legi 
priori (a later law repeals an earlier law) and lex specialis derogat legi 
generali (a special law prevails over a general law).  It establishes a hi-
                                                           

 On consequences and difficulties regarding such constellations compare 
Bernd Grzeszick, ‘Rechte des Einzelnen im Völkerrecht’, 43 AVR (2005), pp. 
312-344. 

 Article 26 reads: “Nothing in this Chapter precludes the wrongfulness of 
any act of a State which is not in conformity with an obligation arising under a 
peremptory norm of general international law”, referring to Chapter V of the 
Articles: “Circumstances Precluding Wrongfulness”. 

 See also Hannikainen, Peremptory Norms, p. 9 and pp. 248-265. For an 
extensive account of the history of the concept see ibid., pp. 23-156. 

 Crawford, State Responsibility, Article 26, para. 3 (p. 187). 

 On the terminology compare the statement by Humphrey Waldock, in: 
UN General Assembly, ILC, Summary Records of the 683rd Meeting, reprinted 
in: UN Yb. ILC (1963), Vol. I, pp. 60-67, at 62 (para. 25). On the nature of the 
concept of jus cogens see Paulus, 25 Nord. J. Int’l L. (2005), at 300-304 with fur-
ther references and Michael Byers, ‘Conceptualising the Relationship between 
Jus Cogens and Erga Omnes Rules’, in: 66 Nord. J. Int’l L. (1997), pp. 211-239, 
at 220-229. 

 See Kolb, 105 R.G.D.I.P. (2005), at 323; Anthony Aust, Modern Treaty 
Law and Practice, Cambridge 2000, p. 201; on the legal status and content of 
the maxims mentioned compare Erich Vranes, ‘Lex superior, lex specialis, lex 
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erarchy of international obligations to the effect that the law of higher 
rank prevails over that of a lower rank (lex superior derogat legi inferi-
ori), jus cogens being the lex superior  or “l’antimatière de la déroga-
tion”.  According to Article 53 of the Vienna Convention on the Law 
of Treaties,  a rule of jus cogens is  

a peremptory norm accepted and recognized by the international 
community of States as a whole as a norm from which no deroga-
tion is permitted and which can be modified only by a subsequent 
norm of general international law having the same character. 

In connection with the Genocide Convention this means for instance 
that “in no case could one breach of the Convention serve as an excuse 
for another”.  Most obligations accepted to represent jus cogens and 
most of those additional candidates for jus cogens status do not protect 
State interests, but rather human or collective interests, from basic hu-
man rights to the protection of the environment.  Therefore, the ques-
tion of the legality of targeted killings – touching obligations of States 
in relation to individuals rather than States – is strongly related to the 
question of jus cogens status of the respective rights. 
The prohibitions of aggression, genocide, slavery, racial discrimination, 
crimes against humanity and torture, and the right to self determination 
are clearly accepted and recognised peremptory norms of international 
law. The same holds true, in principle, for war crimes as well as other 
basic principles of international humanitarian law and probably also the 
basic rights of the human person in general.  Additionally, basic prin-
                                                           
posterior: Zur Rechtsnatur der “Konfliktlösungsregeln”’, in: 65 ZaöRV (2005), 
pp. 391-405. 

 Vranes, 65 ZaöRV (2005), at p. 402. 

 Kolb, 105 R.G.D.I.P. (2005), at 323. 

 For a short overview of the earlier development see Byers, 66 Nord. J. 
Int’l L. (1997), at 213-214. 

 ICJ, Application of the Convention on the Prevention and Punishment of 
the Crime of Genocide, Counter Claims, Bosnia-Herzegovina v. Yugoslavia, 
Order of December 17, 1997, I.C.J. Reports 1997, pp. 243-261, at 258 (para. 35). 

 Paulus, 25 Nord. J. Int’l L. (2005), at 305-306. 

 See e.g. ICJ, East Timor, Portugal v. Australia, Judgment of June 30, 1995, 
I.C.J. Reports 1995, pp. 90-106, at 102 (para. 29); ICJ, Military and Paramili-
tary Activities in and against Nicaragua, Nicaragua v. United States of America, 
Judgment (Merits) of June 27, 1986, I.C.J. Reports 1986, pp. 14-150, at 100 (pa-
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ciples of environmental law are sometimes regarded as candidates of jus 
cogens, too.  As shown above, the human right to life also falls into 
this category.  Again, this does not mean that the right to life in itself is 
absolute. However, the exceptions are part of the right itself. There are 
no additional – external – circumstances precluding wrongfulness in 
connection to the right to life. Due to the jus cogens character of the 
right to life, the exceptions developed above are exclusive. 
These exceptions, again, include those under international humanitarian 
law. Thus, beside the basic principles of international humanitarian law 

                                                           
ra. 190); ICJ, Legal Consequences for States of the Continued Presence of South 
Africa in Namibia (South-West Africa) Notwithstanding Security Council Reso-
lution 276 (1970), Advisory Opinion of June 21, 1971, I.C.J. Reports 1971, pp. 
12-345, at 31-32 (paras. 52-53); ICJ, Western Sahara, Advisory Opinion of Oc-
tober 16, 1975, I.C.J. Reports 1975, pp. 12-82; at pp. 31-33 (paras. 54-59); Inter-
Am. Comm’n H.R., Victims of the Tugboat, Annual Report (1996), at para. 79; 
ILC, Report of the International Law Commission on the Work of its thirty-first 
Session (14 May-3 August 1979), UN Doc. A/34/10, reprinted in: UN Yb. ILC 
(1979), Vol. II, Part Two, pp. 1-192, at p. 115 (Commentary on Draft Article 
29). C.f. Roberto Ago, ‘Droit des traités à la lumière de la Convention Vienne’, 
in: 134 RdC (1979-III), pp. 297-331, at p. 324 (footnote 37); Ian Brownlie, Prin-
ciples of International Law, 6th ed., Oxford 2003, pp. 489-490; Byers, 66 Nord. J. 
Int’l L. (1997), at 219; Crawford, State Responsibility, Article 26, para. 5 (p. 
188); Hannikainen, Peremptory Norms, pp. 317-713; Kadelbach, Zwingendes 
Völkerrecht, pp. 210-323; Fritz Münch, ‘Bemerkungen zum ius cogens’, in: Ru-
dolph Bernhardt; Wilhelm Karl Geck; Günther Jaenicke; Helmut Steinberger 
(eds.), Völkerrecht als Rechtsordnung – Internationale Gerichtsbarkeit – Men-
schenrechte: Festschrift für Hermann Mosler, Berlin 1983, pp. 617-628, p. 627; 
Georg Nolte, Eingreifen auf Einladung: Zur völkerrechtlichen Zulässigkeit des 
Einsatzes fremder Truppen im internen Konflikt auf Einladung der Regierung, 
Berlin 1999, pp. 137-140 (on aggression and the problem of consent); Alexander 
Orakhelashvili, Peremptory Norms in International Law, Oxford 2006, pp. 54-
55; Paulus, 25 Nord. J. Int’l L. (2005), at 306; A. Gómez Robledo, ‘Le ius co-
gens international: sa genèse, sa nature, ses fonctions’, in: 172 RdC (1981 III), 
pp. 9-218, at 167-187; Andrés Rigo Sureda, The Evolution of the Right of Self-
Determination: A Study of United Nations Practice, Leiden 1973, p. 353; Ver-
dross/ Simma, Völkerrecht, p. 332 (para. 527); Verdross, 60 Am. J. Int’l L. 
(1966), at 59. 

 Compare e.g. ICJ, Legality of the Threat or Use of Nuclear Weapons, Ad-
visory Opinion of July 8, 1996, Dissenting Opinion of Judge Weeramantry, 
I.C.J. Reports 1996, pp. 226-593, at 517. 

 Compare supra, Part One, Chapter G) IV. 
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– which qualify as jus cogens anyway – those rules of international hu-
manitarian law which treat the legality or illegality of a killing at the 
same time amount to jus cogens as they form part of the scheme of pro-
tection of the right to life. This fact is consistent with the system of in-
ternational humanitarian law as a non-reciprocal set of norms. It applies 
irrespectively of the opponent party’s acceptance of the set of rules. 

II. Human Rights 

Independently of whether one accepts that a certain right is of jus co-
gens character, the system of human rights per se excludes the possibil-
ity of applying general circumstances precluding wrongfulness to hu-
man rights violations. Generally, the failure by a State party to a human 
rights treaty to comply with the legal standards established thereby 
leads to international responsibility of that State.  But unlike other in-
ternational treaties, human rights conventions comprise more than 
mere reciprocal engagements between the contracting States. They cre-
ate objective obligations that are assumed by each contracting State to 
persons under its jurisdiction, and not to other contracting States.  
This fact has consequences concerning the possibility of precluding the 
wrongfulness of such an obligation’s violation. 

Human rights can thus in general be compared with jus cogens  or be 
regarded as protecting the interests of mankind as such. The effect, 
however, is the same, though: The protected interests are not at the dis-
posal of States, individually or in concert, nor can they be damaged by 
reprisals or reciprocal non-compliance.  It is thus not a State but the 
protected individual who can – if at all – preclude the wrongfulness of a 
deed in violation of a treaty right e.g. by consenting to the deed. Exter-

                                                           
 See already PCIJ, Factory at Chorzów, Merits, Judgment of September 13, 

1928 Series A, No. 17 (1928), pp. 4-74, at 29. 

 Compare e.g. Eur. Ct. H.R., Ireland v. UK, Series A, No. 25, p. 90 (para. 
239); Inter-Am. Ct. H.R., Restrictions to the Death Penalty, Series A, No. 3 
(1983), para. 50; Matscher, in: Macdonald et al. (eds.), at p. 66; Dijk/ Hoof, Eu-
ropean Convention, pp. 33-34 and pp. 40-41; Orakhelashvili, 14 Eur. J. Int’l L. 
(2003), at 531-532; Meron, Customary Law, pp. 99-100. 

 Byers, 66 Nord. J. Int’l L. (1997), at 235. 

 See e.g. Orakhelashvili, Peremptory Norms, p. 53 with further references. 
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nal circumstances do not have this ability. As an example, reciprocal 
countermeasures concerning the protection of human rights are incon-
ceivable because the obligations in question are non-reciprocal and are 
not only due to other States but to the individuals themselves.  In 
short: 

Human rights abuses by opposition groups or individuals can never 
justify abandonment of human rights principles by a government.  

In consequence, the circumstances precluding wrongfulness cannot be 
applied in relation to human rights. Concerning the case at hand, the 
right to life – including the exceptions developed above  – must thus 
serve as the only standard in assessing the legality of a targeted killing 
under human rights law. A violation of this – or any other – human 
right cannot be justified according to standards of general “external” in-
ternational law. Only the “internal” standards of that human right and 
its system apply. 

III. International Humanitarian Law 

Like human rights law, international humanitarian law is not intended 
to protect State interests, but it is primarily designed to protect human 
individuals as such.  The obligation to respect and ensure respect for 
international humanitarian law thus does not depend on reciprocity – 
whether in international or in non-international armed conflicts.  
While the 1907 Hague Regulations in Article 2 still limited the applica-
tion of the provisions on the relations between the contracting parties,  
                                                           

 See Eur. Ct. H.R., Ireland v. UK, Series A, No. 25, p. 90 (para. 239); 
Crawford, State Responsibility, previous to Article 49, para. 5 (p. 282). 

 Amnesty International, AI Doc. MDE 15/005/2001 (February 21, 2001), 
p. 1. 

 Compare supra, Part One, Chapters B) II., C) II., D) II. and E) II. 

 See e.g. ICTY, Prosecutor v. Zoran Kupreški  et al., Case No. IT-95-16-T, 
Judgment of January 14, 2000, para. 518; Orakhelashvili, Peremptory Norms, 
p. 61. 

 Henckaerts/ Doswald-Beck (eds.), Humanitarian Law, Vol. 1, pp. 498-
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according Article 1 common to the 1949 Geneva Conventions these 
Conventions shall be respected “in all circumstances”  even if the op-
ponent in an armed conflict is not party to the conventions.  Thus, to-
day international humanitarian law claims absolute validity.  
This system can be clarified if the most prominent circumstance pre-
cluding wrongfulness in connection with war is taken into account, 
namely self-defence. Self-defence can preclude the wrongfulness of us-
ing force against another State. But once this force is used – i.e. an arm-
ed conflict is established – international humanitarian law applies and 
obviously cannot be derogated from or restricted due to self-defence.  
This is a necessary consequence of the absolute separation between jus 
ad bellum and jus in bello.  Even authors who accept self-defence as a 

                                                           
 Article 2 1907 Hague Regulations reads: “The provisions contained in the 
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Light and Power Company, Limited, Second Phase, Judgment of February 5, 
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118-124, at 121. 
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pare also ICTY, Prosecutor v. Dario Kordi  and Mario erkez, Case IT-95-14/2 
(“Lasva Valley”), Judgment of February 26, 2001, para. 452. 

 See also Marco Sassòli, ‘State responsibility for violations of international 
humanitarian law’, in: 84 Int’l Rev. Red Cross (2002), No. 846, pp. 401-434, at 
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“legal basis for fighting terrorism” also acknowledge that “[s]elf-
defense action against terrorism is not exempt from the humanitarian 
rules applicable to armed conflict.”  The same applies to other circum-
stances precluding wrongfulness: As international humanitarian law 
was made for armed conflicts, which are by definition emergency situa-
tions,  the defence claim of necessity is implicitly excluded except 
where it is explicitly stated otherwise.   
Thus, under international humanitarian law, derogations and limitations 
of the obligations are exclusively possible in those narrow cases which 
are laid down in the legal regime itself. This is the case in the context of 
Article 5 of the 1949 Geneva Convention IV and Article 45 para. 3 of 
the 1977 Additional Protocol I, which are similar to the derogation 
clauses of human rights treaties. Beside these “internal” cases, there are 
no “external” circumstances precluding wrongfulness. 
Additionally to this system, most norms of international humanitarian 
law, in particular those prohibiting war crimes, crimes against humanity 
and genocide, are also accepted as being jus cogens.  It is even suggest-
ed that all rules of international humanitarian law are peremptory. This 
view is supported by the fact that according to Article 6 para. 1 com-
mon to the 1949 Geneva Conventions I, II and III and according to Ar-
ticle 7 of the 1949 Geneva Convention IV, no special agreements shall 
adversely affect the situation of protected persons. 

                                                           
414-415; but see ICJ, Legality of the Threat or Use of Nuclear Weapons, Advi-
sory Opinion of July 8, 1996, I.C.J. Reports 1996, pp. 226-593, at 226 (para. 97), 
implying that the use of nuclear weapons normally violates international hu-
manitarian law, but then stating that it could not “reach a definitive conclusion 
as to the legality or illegality of the use of nuclear weapons by a State in an ex-
treme circumstance of self-defence, in which its very survival would be at 
stake”. 

 Gross, 15 Fla. J. Int’l L. (2003), at 426. 

 Compare supra, Part Four, Chapters B) and C). 

 Sassòli, 84 Int’l Rev. Red Cross (2002), No. 846, at 415. Examples are Ar-
ticle 33para. 2 of the 1949 Geneva Convention I, Articles 49 para. 2 and 5, 53, 
55 para. 3 and 108 para. 2 of the 1949 Geneva Convention IV, and Article 54 pa-
ra. 5 of the 1977 Additional Protocol I. 

 See e.g. ICTY, Prosecutor v. Zoran Kupreški  et al., Case No. IT-95-16-T, 
Judgment of January 14, 2000, para. 520; Orakhelashvili, Peremptory Norms, 
p. 61; each with further references. 
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It would be difficult to find rules of international humanitarian law 
that do not directly or indirectly protect rights of protected persons 
in international armed conflicts. In both international and non-
international armed conflicts, those rules furthermore protect ‘basic 
rights of the human person’ which are classic examples for jus co-
gens.  

Similarly, Article 47 of the 1949 Geneva Convention IV stipulates that 
the convention prevails over any conflicting agreement. Like jus cogens, 
these provisions bring about the nullity of conflicting agreements, even 
though they are – unlike jus cogens – part of the conventions them-
selves.  However, the fact that the conventions do not allow conflict-
ing agreements makes them non-derogable in their entirety.  It thus 
becomes clear that the 1949 Geneva Conventions were drafted with the 
intent to distinguish them from jus dispositivum – i.e. to give them a 
non-bilateral character and at least effects similar to jus cogens.  

C. Conclusion: No Additional Justifications or Excuses 

The relevant and decisive rules concerning the legality of a targeted kill-
ing are human rights rules and international humanitarian law rules.  
As such, they are not based on reciprocal relations between States but 
directly protect individuals – civilians as well as combatants. Insofar, 
the general circumstances precluding wrongfulness – as summed up in 
the ILC Articles on State Responsibility – do not apply to them. This is 
due to the special non-reciprocal character of the decisive rules and may 
additionally be due to the fact that some of them are of jus cogens char-

                                                           
 Sassòli, 84 Int’l Rev. Red Cross (2002), No. 846, at 414. Compare also 

Jacob Werksman; Ruth Khalastchi, ‘Nuclear Weapons and the concept of jus 
cogens: peremptory norms and justice pre-empted?’, in: Laurence Boisson de 
Chazournes; Philippe Sands (eds.), International Law, the International Court 
of Justice, and Nuclear Weapons, Cambridge 1999, pp. 181-198, at 194-195. 

 Meron, 94 Am. J. Int’l L. (2000), at 252. 

 Orakhelashvili, Peremptory Norms, p. 62; compare also Nieto-Navia, in: 
Lal Chand Vohrah et al. (eds.), at 635-636. 

 Compare Münch, in: Bernhardt et al. (eds.), at 623. 

 See supra, Part One and Part Two. 
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acter. The latter question, however, can remain open here. Independent-
ly of the characterisation of the relevant rights as jus cogens or not, the 
non-bilateral system of these rights renders them non-derogable in an 
at least similar manner. 
All this does not mean that these rights provide absolute protection. 
This system entails its own “internal” possibilities of derogations, ex-
ceptions and limitations. These standards are inherent to the system and 
exclusively provide for the decisive criteria. Furthermore, as only “in-
ternal” exceptions and derogations are possible within the system of 
law which is applicable, the question of whether this is human rights 
law or international humanitarian law gains importance. This question 
will be addressed next. 



Part Four – The Applicability of the Relevant 
International Law 

 
 
In our view, international humanitarian law and human rights law 
must both be respected in the fight against terrorism: IHL when the 
violence has reached armed conflict level, in addition to human 
rights law, and human rights law when it has not. IHL and human 
rights law are distinct, but complementary bodies of law whose ap-
plication, along with refugee law where appropriate, provides a 
framework for the comprehensive protection of persons in situa-
tions of violence. It is of some concern, therefore, that IHL and hu-
man rights are sometimes claimed to be mutually exclusive.  

The first line of defence against international humanitarian law is to de-
ny that it applies at all. The situation is similar regarding human rights 
law. The discussion on the status and rights of the detainees in Guantá-
namo are only one recent example in which a State tried to circumvent 
norms of both branches of law. Certain humanitarian law norms were 
declared inapplicable due to the status of the persons concerned as “un-
lawful combatants”,  while human rights obligations were declared as 
not being applicable due to the location of the detainees.  

                                                           

 International Committee of the Red Cross, ‘The relevance of internation-
al humanitarian law in contemporary armed conflicts’, Official Statement by 
ICRC President Jakob Kellenberger, September 14, 2004. 

 See e.g. U.S. President George W. Bush, White House Fact Sheet of Feb-
ruary 7, 2002. On the topic of “unlawful combatants” see supra, Part Two, 
Chapter E). 

 Compare H.R. Committee, Third Periodic Report of United States to Hu-
man Rights Committee, U.N. Doc. CCPR/C/USA/3 (November 28, 2005), 
Annex I (‘Territorial Application of the International Covenant on Civil and 
Political Rights’). 
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Another example is the by now inopportune  argument by Israel that 
the West Bank has a status sui generis, i.e. beyond the law, as it neither 
is regarded as being part of Israeli territory, nor as being formally occu-
pied territory.  According to the Israeli “Missing Reversioner Theory”, 
in 1967 the West Bank was not the “territory of a High Contracting 
Party” in the meaning of Article 2 para. 2 of the 1949 Geneva Conven-
tion IV and thus the Convention is regarded as not de lege applicable 
by Israel.   
Traditionally, humanitarian law conventions are applicable in armed 
conflicts and address first and foremost nationals of enemy States. It is 
true that the classic distinction between international and non-interna-
tional armed conflicts has become less relevant. This is due to the de-
velopment of a core of substantive international humanitarian law that 
is applicable in both situations.  However, there are still substantive dif-

                                                           
 See ICJ, Legal Consequences of the Construction of a Wall in the Occu-

pied Palestine Territory, Advisory Opinion of July 9, 2004, I.C.J. Reports 2004, 
pp. 133-271, at 167 (para. 78) and 173-177 (paras. 90-101); see also Supreme 
Court of Israel, Physicians for Human Rights v. Commander of the IDF Forces 
in the Gaza Strip, H.C.J. 4764/04, Judgment of May 30, 2004, para. 10, English 
translation reprinted in: Israel Supreme Court, Judgments of the Israel Supreme 
Court: Fighting Terrorism within the Law, Jerusalem 2005, pp. 182-207, at 187. 

 C.f. David Kretzmer, The Occupation of Justice: The Supreme Court of 
Israel and the Occupied Territories, State University of New York Press, New 
York, 2002, pp. 32-34; Richard A. Falk; Burns H. Weston, ‘The Relevance of 
International Law to Israeli and Palestinian Rights in the West Bank and Gaza’, 
in: Emma Playfair (ed.), International Law and the Administration of Occupied 
Territories: Two Decades of Israeli Occupation of the West Bank and Gaza 
Strip, Oxford 1992, pp. 125-149, at 131; Adam Roberts, ‘What is a Military Oc-
cupation?’, in: 55 Brit. Yb. Int’l L. (1984), pp. 249-305, at 281-283; Adam Rob-
erts, ‘Prolonged Military Occupation: The Israeli-Occupied Territories 1967-
1988’, in: Emma Playfair (ed.), International Law and the Administration of 
Occupied Territories: Two Decades of Israeli Occupation of the West Bank and 
Gaza Strip, Oxford 1992, pp. 25-85, at 43-53. 

 Yehuda Zvi Blum, ‘The Missing Reversioner: Reflections on the Status of 
Judea and Samaria’, in: 3 Isr. L. Rev. (1968), pp. 279-301; Meir Shamgar, ‘The 
Observance of International Law in the Administered Territories’, in: 1 Isr. Yb. 
Hum. Rts. (1971), pp. 262-277, at 265-266. 

 Compare e.g. the substantive rules collected in Henckaerts/ Doswald-
Beck (eds.), Humanitarian Law, Vol. 1. The vast majority of these rules apply 
in both kinds of conflict; see also Bahia Tahzib-Lie; Olivia Swaak-Goldman, 
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ferences, e.g. concerning the status of a combatant in an international 
conflict or of a fighter in a non-international conflict and its conse-
quence for prisoner-of-war status. As shown above, there are thus also 
at least some discrepancies concerning the rules applying to targeted 
killings.  
In contrast to international humanitarian law, human rights conven-
tions – which also apply in armed conflicts – foremost apply during 
peacetime and thus to the State’s own nationals. They protect all per-
sons within the jurisdiction of a State party to them. They include pos-
sibilities of derogation for certain exceptional situations such as public 
emergencies or war,  but are “intended to apply always and every-
where.”  

A. The Territorial and Extraterritorial Applicability of 
Human Rights Provisions 

The least one may expect from states who intervene abroad in the 
name of the great ideals of freedom, democracy and the rule of law, 

                                                           
‘Determining the Threshold for the Application of International Humanitarian 
Law’, in: Liesbeth Lijnzaad; Johanna von Sambeck; Bahia Tahzib-Lie (eds.), 
Making the Voice of Humanity Heard: Essays on Humanitarian Assistance and 
International Humanitarian Law in Honour of HRH Princess Margriet of the 
Netherlands, Leiden 2004, pp. 239-25, at 240 with further references. 

 Dietrich Schindler, ‘Kriegsrecht und Menschenrechte’, in: Ulrich Häfelin; 
Walter Haller; Dietrich Schindler (eds.), Menschenrechte, Föderalismus, Demo-
kratie – Festschrift zum 70. Geburtstag von Werner Kägi, Zürich 1979, pp. 327-
349, at 327; Dietrich Schindler, ‘Human Rights and Humanitarian Law: Interre-
lationship of the Laws’, in: 31 Am. U. L. Rev. (1982), pp. 935-943, at 938. 

 UN Secretary-General, Respect for Human Rights in Armed Conflicts, 
Report of September 18, 1970, 25th Sess., Agenda Item 47, UN Doc. A/8052 
(September 18, 1970), p. 13 (para. 25); see also Hans-Peter Gasser, ‘International 
Humanitarian Law and Human Rights Law in non-international Armed Con-
flict: Joint Venture or Mutual Exclusion?’, in: 45 German Yb. Int’l L. (2002), 
pp. 149-162, at 150. 
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is that they continue to abide by the same universal human rights 
standards – whether they act at home or abroad.  

It remains to be seen whether this moral appeal really corresponds the 
legal situation. Traditionally, human rights treaties aimed at protecting 
individuals from the arbitrary exercise of power by the authorities of 
their home State. They were thus declared applicable in the territory or 
under the jurisdiction of the States party to them. However, an exclu-
sively territorial interpretation of the scope of application is no longer 
tenable. The notion of “jurisdiction” and with it the scope of applica-
tion – though regulated in the treaties themselves – has been and still is 
subject to a vast development by the treaty organs. 
Applicability in that regard means that the State party to the treaty is 
bound by it in relation to a certain situation. This question must not be 
confused with the question of state responsibility, albeit terminology 
may be similar. The applicability of a treaty is the precondition for state 
responsibility, as state responsibility entails an international wrongful 
act. Such an act could be the violation of a human rights treaty, but only 
if that treaty is applicable, i.e. if the act took place within the “jurisdic-
tion” of the State party as laid down in the treaty. The question of ap-
plicability of a human rights treaty is also not the same as the question 
of jurisdiction of a given treaty organ. The possibility of bringing a case 
before such an organ is important when it comes to enforcing human 
rights obligations. However, a State can be bound by a treaty but not be 
subject to the jurisdiction of the treaty organs. Otherwise, jurispru-
dence under a treaty may not cover all persons who have rights under 
that treaty.  
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ance, Oxford 2002, pp. 281-298, at 297. 
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I. The International Covenant on Civil and Political Rights 

The scope of application of the International Covenant on Civil and 
Political Rights refers to both, “territory” and “jurisdiction” of the 
States party to it. The Article 2 para. 1 Covenant reads: 

Each State Party to the present Covenant undertakes to respect and 
to ensure to all individuals within its territory and subject to its juris-
diction the rights recognized in the present Covenant, without dis-
tinction of any kind, such as race, colour, sex, language, religion, po-
litical or other opinion, national or social origin, property, birth or 
other status.  

The Covenant thus combines the two terms to the phrase “within its 
territory and subject to its jurisdiction”. The two conditions could thus 
be applied cumulatively or alternatively. The use of “within its territo-
ry” additional to the term “subject to its jurisdiction” gave rise to a nar-
row interpretation of the Covenant’s scope of application. The wording 
could be interpreted as to require a person to be subject to the jurisdic-
tion of a contracting state and within the territory in order to be pro-
tected by the convention. Thus, the applicability of the Covenant to ac-
tions taken by State agents outside the territory of a State party has 
been denied.  However, such a narrow interpretation would run 
counter to the object and purpose of the Covenant, as it contains some 
rights that presumes that the individual can be outside the territory.  
An example is the right to enter one’s own country laid down in Arti-
cle 12 para. 4 of the Covenant.  This fact supports the alternative appli-
cations of the two terms. 

                                                           
 My emphasis. 

 See e.g. Schindler, in: Häfelin et al. (eds.), at 334; Schindler, 31 Am. U. L. 
Rev. (1982), at 939; see also Michael Dennis, ‘Application of Human Rights 
Treaties Extraterritorially During Times of Armed Conflict and Military Occu-
pation’, in: 100 ASIL Proc. (2006), pp. 86-90, at 87-89. 

 Dominic McGoldrick, ‘Extraterritorial Application of the International 
Covenant on Civil and Political Rights’, in: Fons Coomans; Menno T. Kam-
minga (eds.), Extraterritorial Application of Human Rights Treaties, Antwerp 
2004, pp. 41-72, at 47-48. 

 Article 12 para. 4 reads: “No one shall be arbitrarily deprived of the right 
to enter his own country.” 



Part Four 372 

The phrase “within its territory and subject to its jurisdiction” can also 
be read as referring to persons within the territory of a State as well as 
to persons subject to the State’s jurisdiction, either in the territory or 
outside.  The latter interpretation is supported by the fact that it 
avoids redundancy  and by the legislative history of the Covenant. The 
words “within its jurisdiction” which were proposed by the United 
States, were added because “a State should not be relieved of its obliga-
tions under the covenant to persons who remained within its jurisdic-
tion merely because they were not within its territory.”  
This widely accepted interpretation  is strongly supported by the sub-
sequent practice of the Human Rights Committee’s jurisprudence,  
concluding observations  and general comments, referring to “all indi-
viduals under their jurisdiction”, “within the territory or under the ju-
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CCPR/CO/78/ISR (August 21, 2003), para. 11; H.R. Committee, Concluding 
Observations on Israel, UN Doc. CCPR/C/79/Add.93 (August 18, 1998), pa-
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 H.R. Committee, CCPR General Comment No. 3, Implementation at 
the National Level (Article 2), 13th Sess., July 29, 1981, reprinted in: Compila-
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risdiction of the State”  and “all those under a State party’s jurisdic-
tion.”  This is further supported by the fact that Article 1 of the 1966 
Optional Protocol to the International Covenant, which was drafted af-
ter the draft of the Covenant had been completed, only refers to “juris-
diction” without any reference to the “territory”.  
This cumulative approach – on the other hand – entails the possibility 
that a person is on the territory but not under the jurisdiction of a State, 
e.g. if the territory is under foreign occupation or under control of an 
internal opposition force.  It is thus decisive how far the “jurisdiction” 
in the meaning of the Covenant reaches. It at least includes situations 
where a state exercises “effective control” over areas abroad, e.g. by oc-
cupying them.  In its General Comment No. 31 the Committee stated 
that “subject to the jurisdiction of the State party” also includes “to 
those within the power or effective control of the forces of a State party 
acting outside its territory”.  It may thus be doubted whether the “ef-
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 H.R. Committee, Concluding Observations on Israel, UN Doc. CCPR/ 
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 H.R. Committee, CCPR General Comment No. 31, The Nature of the 
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Part Four 374 

fective control” that was described earlier really relates to a territory, or 
rather to a person. 
Several reasons exist to conclude that an exercise of jurisdiction for the 
purpose of applying the Covenant does not require territorial control 
to the extent exercised by Israel in the Occupied Palestinian Territory.  
The Human Rights Committee stated that Article 2 para 1 of the Cove-
nant does not imply that a states party cannot be held responsible for 
violations of rights committed by its agents on the territory of another 
state, whether with the acquiescence of that state or in opposition to it: 

In line with this, it would be unconscionable to so interpret the re-
sponsibility under article 2 of the Covenant as to permit a State 
party to perpetrate violations of the Covenant on the territory of 
another State, which violations it could not perpetrate on its own 
territory.  

Thus, not only armed forces engaged in an occupation abroad are re-
strained by the Covenant, but also civilian agents and officials exercis-
ing power and authority, especially in law enforcement.  This interpre-
tation of the term “jurisdiction” does not necessarily mean that a State 
party to the Covenant must guarantee all aspects of all Covenant rights 
outside its territory. Especially positive obligations – such as the proce-
dural rights and an effective investigation of the taking of life – may be 
difficult to enforce. As Tomuschat phrased it in his individual opinion 
to López Burgos: 

[A] State party is normally unable to ensure the effective enjoyment 
of the rights under the Covenant to its citizens abroad, having at its 
disposal only the tools of diplomatic protection with their limited 
potential. … Never was it envisaged, however, to grant States parties 
unfettered discretionary power to carry out wilful and deliberate at-

                                                           
2004, UN Doc. CCPR/C/21/Rev.1/Add.13, reprinted in: Compilation of Gen-
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Treaty Bodies, U.N. Doc. HRI/GEN/1/Rev.7 (May 12, 2004), pp. 192-197, at 
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tacks against the freedom and personal integrity of their citizens liv-
ing abroad.  

In that regard, Scheinin proposes “a contextual assessment of the state’s 
factual control in respect of facts and events that allegedly constitute a 
violation of a human right.”  It thus becomes clear that there is no rea-
son not to apply at least the negative obligations of the protected rights, 
i.e. its defensive function, the obligation to refrain from any active vio-
lation of the rights by state agents. The State can fully control whether 
it actively engages in conduct that infringes an individual’s right, even 
abroad. Thus, States are obliged to observe the rights and obligations of 
the Covenant when acting within their territory but having effect 
abroad  and when acting abroad.  
It is worth noting that the Human Rights Committee, in its 2003 con-
cluding observations on Israel and thus after the European Court of 
Human Rights had argued for a narrow interpretation of “jurisdiction” 

                                                           

 H.R. Committee, Delia Saldías de López, Individual Opinion by Tomu-
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on the basis of “effective control” over territory in its much discussed 
Bankovi  decision,  did not refer any more to “effective control”.  

The Committee … reiterates that, in the current circumstances, the 
provisions of the Covenant apply to the benefit of the population of 
the Occupied Territories, for all conduct by the State party’s author-
ities or agents in those territories that affect the enjoyment of rights 
enshrined in the Covenant and fall within the ambit of State respon-
sibility of Israel under the principles of public international law.  

The referral to “State responsibility” has to be understood in an un-
technical sense.  However, it makes clear that the Committee accepts 
that the attribution of an act to the State is a sufficient basis to apply the 
Covenant in relation to this act. 
This position was endorsed by the International Court of Justice in its 
Advisory Opinion on the Legal Consequences of the Construction of a 
Wall in the Occupied Palestinian Territory in 2004. Here, the ICJ 
opined that the Covenant as well other human rights conventions Israel 
is party to applied to Israel’s conduct in the Occupied Territories. Par-
ticularly, the Court found that the Covenant “is applicable in respect of 
acts done by a State in the exercise of its jurisdiction outside its own 
territory.”  In doing so, the Court cited the Human Rights Commit-
tee.  Most importantly, assessing the applicability of the Covenant, the 
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pp. 133-271, at 180 (para. 111). 
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Court quoted exactly that paragraph that is also quoted here, including 
“state responsibility” as a sufficient criterion for such jurisdiction.  
Therefore, it must be concluded that anybody who is directly affected 
by a State’s action can be regarded, for the purpose of the Covenant, as 
being subject to that State’s jurisdiction.  This is especially true for a 
person whose right to life is at stake due to an active behaviour of a 
State. For example, in the context of Iran’s report under the Covenant, 
the Human Rights Committee addressed the fatwa pronounced on 
Salman Rushdie. This was done even though it concerned a possible as-
sassination in the United Kingdom or wherever Mr. Rushdie might ap-
pear. The Committee thus presumed that performing an assassination 
or inciting non-State actors to perform it would entail “jurisdiction” 
over the deprivation of Mr. Rushdie’s life.  It can therefore be conclud-
ed that 

the assassination of a targeted individual with a cruise missile, an an-
thrax letter sent form the neighboring country, a sniper’s bullet in 
the head from the distance of 300 meters, or a poisoned umbrella tip 
on a crowded street all constitute ‘effective control’ in respect of the 
targeted individual and his or her enjoyment of human rights when 
undertaken by agents of a foreign state.  

To return to the concept of “exercising effective control”, which first 
was referred to by the Human Rights Committee as proof of “jurisdic-
tion” under the Covenant, one can phrase this phenomenon also as “ad 
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hoc control over a person” which establishes “jurisdiction” in relation 
to that person. Thus, every targeted killing by a state agent falls within 
the jurisdiction of the targeting State under the International Covenant 
on Civil and Political Rights and is thus subject to the standards laid 
down therein. 

II. The American Convention on Human Rights 

The threshold concerning the application of the Inter-American human 
rights instruments is very similar to that of the International Covenant, 
if not identical. According to Article 1 para. 1 of the Convention, the 

States Parties to this Convention undertake to respect the rights and 
freedoms recognized herein and to ensure to all persons subject to 
their jurisdiction the free and full exercise of those rights and free-
doms, without any discrimination for reasons of race, color, sex, 
language, religion, political or other opinion, national or social ori-
gin, economic status, birth, or any other social condition.  

Again, the term jurisdiction is decisive, and again it is widely accepted 
that this can include extraterritorial application of the Convention.  
The Inter-American Court has not yet had the opportunity to judge on 
the interpretation of that term regarding extraterritoriality. The only 
case in which it touched the issue is Fairén-Garbi. Here, the Court left 
the question open, as it regarded it not as proven that Honduras was in-
volved in the alleged violations of rights.  However, the Inter-Ameri-
can Commission on Human Rights has taken the same wide view as 
Human Rights Committee.  The Commission made clear that control 
over an individual – and nothing more – is the decisive criterion in or-
                                                           

 My emphasis. 

 See e.g. Inter-Am. Comm’n H.R., Victor Saldaño v. Argentina, Report 
No. 38/99 (March 11, 1999), in: Annual Report (1998), OEA/Ser.L/V/II.102, 
Doc. 6 rev. (April 16, 1999), Chapter III, at paras. 17-20; Schindler, in: Häfelin 
et al. (eds.), at 334. 

 Inter-Am. Ct. H.R., Fairén-Garbi, Series C, No. 6, para. 161; compare 
also Douglass Cassel, ‘Extraterritorial Application of Inter-American Human 
Rights Instruments’, in: Fons Coomans; Menno T. Kamminga (eds.), Extraterri-
torial Application of Human Rights Treaties, Antwerp 2004, pp. 175-181, at 175. 

 See also Kretzmer, 16 Eur. J. Int’l L. (2005), at 184. 
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der to apply the instruments. Hints in that direction can already be 
found in its 1985 Report on the Situation of Human Rights in Chile. 
Here, the Commission addressed the deaths of two former members of 
the Chilean Government under the heading “Murders committed out-
side Chile” without any reference to the question of applicability. It ad-
dressed the case of Orlando Letelier del Solar, who had been killed in 
Washington, D.C. by agents of the Chilean Government  and that of 
Carlos Prats González, who had been killed by such agents in Buenos 
Aires.  
Concerning the U.S. invasion in Grenada, the Commission declared a 
case admissible concerning the bombing by U.S. aircraft of a mental 
health hospital in Grenada before ground troops arrived.  Similarly, in 
ruling that a case involving the U.S. invasion in Panama was admissible, 
the Commission made no effort to examine whether the alleged viola-
tions took place before or after the U.S. gained effective control of the 
territory. Neither did the Commission examine whether the violations 
took place inside or outside the territory controlled by the U.S.  Iden-
tically, concerning the U.S. intervention in Grenada, the Commission 
did not examine in Coard  whether the alleged violations took place 
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 Inter-Am. Comm’n H.R., Salas et al. v. United States (US military inter-
vention in Panama), Case 10.573, Report No. 31/93 (October 14, 1993), in: An-
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before or after the territory was secured by the U.S. military. The Com-
mission found that the phrase “subject to its jurisdiction” 

may, under given circumstances, refer to conduct with an extraterri-
torial locus where the person concerned is present in the territory of 
one state, but subject to the control of another state – usually 
through the acts of the latter’s agents abroad.  

It made clear that neither the victim’s nationality nor geographic loca-
tion was decisive, but only the authority or control that was exercised 
over the victim. The decisive element is thus not control over territory, 
but over the individual. Such authority existed if a person was taken in 
custody by State agents abroad.   
The clearest case regarding the threshold of authority and control that 
is required in order to make the Convention applicable can be found in 
Alejandre v. Cuba, also know as the Brothers to the Rescue case.  
Here, two civilian airplanes belonging to the organization “Brothers to 
the Rescue” were downed by a military aircraft of the Cuban Air Force 
in international airspace. Reiterating the principle stated in the Coard 
case the Commission again cited the standard of “control.” In this case, 
the victims were clearly neither on Cuban territory nor on any territory 
over which Cuba had any control, nor were they brought within Cu-
ban territory. It is thus control over the persons killed and not over any 
territory that is relevant for the Commission, which concluded, 

when agents of a state, whether military or civilian, exercise power 
and authority over persons outside national territory, the state’s ob-
ligation to respect human rights continues. ... The Commission finds 
conclusive evidence that agents of the Cuban State, although outside 

                                                           
Annual Report (1999), OEA/Ser.L/V/II.106, Doc. 6 rev. (April 13, 1999), Chap-
ter III. 

 Id., para. 37. 

 Here, the Commission refers to Meron, 89 Am. J. Int’l L. (1995), at 81 
and quotes “Where agents of the state, whether military or civilian, exercise 
power and authority (jurisdiction or de facto jurisdiction) over persons outside 
national territory, the presumption should be that the state’s obligation to re-
spect the pertinent human rights continues.” 

 Inter-Am. Comm’n H.R., Armando Alejandre (“Brothers to the Rescue”), 
Annual Report (1999). 
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their territory, placed the civilian pilots of the ‘Brothers to the Res-
cue’ organization under their authority.  

If this standard is applied, it is hard to imagine a situation where an ac-
tive human rights violation by a state agent would fail to meet this 
test.  The Brothers to the Rescue case of the Inter-American Commis-
sion is of special importance in two regards: First, the situation exam-
ined by the Commission resembles very much that of a targeted killing 
by a State agent. The Commission has thus made clear, that every and 
all cases of targeted killing by State agents of member States – irrespec-
tive of both the perpetrator’s and victim’s location – are subject to the 
American Convention on Human Rights. Second, the situation in 
Brothers to the Rescue also resembles that of the leading case of the Eu-
ropean Court of Human Rights in that regard, namely Bankovi .  
Here, the Inter-American Commission has set an important and clear 
precedent that should be taken into account by the other treaty based 
human rights organs.  

III. The European Convention on Human Rights 

The European Convention on Human Rights also refers to the term 
“jurisdiction” of the member states. Article 1 of the Convention reads: 

The High Contracting Parties shall secure to everyone within their 
jurisdiction the rights and freedoms defined in Section I of this Con-
vention. 

Section I starts with the protection of the right to life in Article 2 and 
encompasses all substantial rights protected under the Convention. 
Again, it is clear and undisputed that the Convention applies to the ter-
ritory of the States party to it. It is also accepted, that the Convention 
applies to certain extraterritorial situations. However, it is disputed, as 
to how far this extraterritorial application reaches. The question of the 
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 Cerone, ASIL Insight (2005), No. 10 (October 25, 2005). 
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 Interestingly, the Convention refers to the jurisprudence of the European 
Court in its decision, see Inter-Am. Comm’n H.R., Armando Alejandre 
(“Brothers to the Rescue”), Annual Report (1999), at para. 24. 
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Convention’s extraterritorial applicability thus gave rise to several cases 
before the European Commission and Court of Human Rights. 

1. Effective Control Over Territory 

The first important case raising this question was Cyprus against Tur-
key on the issue of the 1974 Turkish intervention in northern Cyprus.  
Whereas Turkey submitted that the Convention was not applicable 
since Cyprus did not constitute Turkish territory, the Commission of 
Human Rights rejected the idea of limiting the obligations under the 
Convention to the mere territory of a specific state. The Commission 
argued, 

that authorised agents of a state, including diplomatic or consular 
agents and armed forces, not only remain under its jurisdiction 
when abroad but bring any person or property ‘within the jurisdic-
tion’ of that state, to the extent that they exercise authority over 
such persons or property. Insofar as, by their acts or omissions, they 
affect such persons or property, the responsibility of the State is en-
gaged.  

Describing the degree of control the Turkish armed forces exercised, 
the Commission continued: 

In this respect it is not contested by the responsible Government 
that Turkish armed forces have entered the island of Cyprus, operat-
ing solely under the direction of the Turkish government, and under 
established rules governing the structure and command of these 
armed forces including the establishment of military courts. It fol-
lows that these armed forces are authorised agents of Turkey and 
that they bring any other persons or property in Cyprus ‘within the 
jurisdiction’ of Turkey, in the sense of Article 1 of the Convention, 
to the extent that they exercise control over such persons or prop-
erty.  

                                                           

 Eur. Comm’n H.R., Cyprus v. Turkey, Appl. Nos. 6780/74 and 6950/75, 
Decision of May 26, 1975, 2 D.R. (1975), pp. 125-151. 

 Id., at 136. 

 Id., at 137. 
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This Interpretation of Article 1 of the Convention has been upheld in 
several cases concerning Cyprus.  The Commission’s interpretation 
has also been confirmed in the Loizidou case by the European Court of 
Human Rights.  Here, the Court stated concerning the term “jurisdic-
tion” in the meaning of Article 1 of the Convention: 

In addition, the responsibility of Contracting Parties can be involv-
ed because of acts of their authorities, whether performed within or 
outside national boundaries, which produce effects outside their 
own territory.  

The Court then relativised its statement by referring to “effective con-
trol” of a State over foreign territory: 

[T]he responsibility of a Contracting Party may also arise when as a 
consequence of military action – whether lawful or unlawful – it ex-
ercises effective control of an area outside its national territory. The 
obligation to secure, in such an area, the rights and freedoms set out 
in the Convention derives from the fact of such control whether it 
be exercised directly, through its armed forces, or through a subor-
dinate local administration.  

It is important to acknowledge that the Court only referred to the “ob-
ligation to secure the rights and freedoms set out in the Convention” in 
such an area due to the control. This refers to the positive obligation 
under the Convention, an obligation that clearly can only be fulfilled if 
a minimum degree of control is established, and corresponds the con-
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cept of “jurisdiction to enforce”.  The first part of the Court’s state-
ment, concerning extraterritorial acts which can cause responsibility of 
a State party rather refers to the Conventions negative obligations, i.e. 
the defensive function or the duty to refrain from any activity violating 
a Convention right. Such activities by State agents do not depend on 
“effective control” but only on the factual possibility to execute such an 
act. The duty to refrain from such activities does not require the State 
to have effective control of any territory, but only of its own behaviour 
through its agents. 

This interpretation finds support in the Cyprus v. Turkey judgment  
which followed Loizidou. Here, the Court made clear that since Turkey 
had “effective overall control”, its responsibility could not only be con-
fined to the acts of its own agents therein – i.e. the negative obligations 
– but was engaged by the acts of the local administration which sur-
vived by virtue of Turkish support. Turkey’s “jurisdiction” under Arti-
cle 1 was therefore considered to extend to securing the entire range of 
substantive Convention rights in northern Cyprus, including positive 
obligations.  This does though not necessarily mean that “effective 
overall control” is required for a state to be held responsible under the 
Convention. It rather shows that such a high degree of control entails 
the duty to secure the entire range of substantive rights. Arguably, if the 
control of Turkey would have been more limited, its responsibility 
would have been “confined to the acts of its own soldiers or officials in 
northern Cyprus”,  i.e. the negative obligation.  Similar to Cyprus v. 
Turkey, de facto control was accepted by the Court in Ila cu,  due to 
the “effective authority, or at the very least under the decisive influence, 
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of the Russian Federation” in Transdniestria  as being enough to estab-
lish jurisdiction. 
The leading case of the European Court on “jurisdiction” in the mean-
ing of Article 1 is Bankovi .  The case concerned deaths resulting from 
the bombing by the North Atlantic Treaty Organisation (NATO) 
members of the Radio Televizije Srbije (Radio-Television Serbia) head-
quarters in Belgrade as part of NATO’s campaign of air strikes against 
the Federal Republic of Yugoslavia during the Kosovo conflict. Here, 
the Court dealt with the question of the degree of control required to 
include actions “within the jurisdiction” of a State Party in the meaning 
of Article 1 of the Convention. Due to the positive attitude of the States 
party to the European Convention towards human rights protection, it 
was expected that the Court would attribute actions of armed forces 
outside the territory of the member states to them and make these ac-
tions subject to the Convention.  The Court stated: 

In sum, the case-law of the Court demonstrates that its recognition 
of the exercise of extra-territorial jurisdiction by a Contracting State 
is exceptional: it has done so when the respondent State, through the 
effective control of the relevant territory and its inhabitants abroad 
as a consequence of military occupation or through the consent, in-
vitation or acquiescence of the Government of that territory, exer-
cises all or some of the public powers normally to be exercised by 
that Government.  

In consequence, the Court denied that the victims of the bombardment 
were within the jurisdiction of the NATO States. According to the 
Court, such a bombardment – in contrast to a situation of occupation – 
does not establish sufficient control to establish such jurisdiction.  The 
judgment in Bankovi  was accepted by some authors,  but also caused 
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extensive criticism. The Courts assessment of jurisdiction was called 
“unduly restrictive”  and “flawed”  and many authors are of the 
opinion that the Court should have accepted that jurisdiction was given 
in the case.  Now, is this restrictive interpretation really “flawed”, or 
as others out it: Did the Court really get it all wrong?  There are sev-
eral points that do indeed justify critique of the Court’s judgment in 
Bankovi . 
First, the Court strongly relies on the drafting history of the European 
Convention, whereas it has stressed elsewhere that the Convention has 
to be seen “in the light of present day conditions”  and thus has to be 
interpreted dynamically and evolutively.  The mainly historical assess-
ment of the question by the Court contradicts the object and purpose 
of the Convention and the principle of effective protection.  The 
Court itself has stressed elsewhere that the aim of an interpretation is to 
achieve effective protection.  A teleological emphasis on the object and 
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purpose of a human rights treaty allows a dynamic or evolving inter-
pretation that can move a treaty away from the original intent of its 
drafters.  Additionally, “[i]t is not unlikely that the drafters of the 
Convention did not give much thought at all to any extraterritorial im-
pact of the Convention.”  
Second, in assessing the ordinary meaning of the term “jurisdiction”, 
the Court states that jurisdiction is “as a general rule, defined and lim-
ited by the sovereign territorial rights of the other relevant States.”  
Thus, “a State’s competence to exercise jurisdiction over its own nation-
als abroad is subordinate to that State’s and other States’ territorial 
competence”  and hence has an “essentially territorial notion …, other 
bases of jurisdiction being exceptional and requiring special justification 
in the particular circumstances of each case”.  All this is beyond doubt, 
but does not necessarily lead to the conclusion the Court draws from it. 
This conclusion is “that Article 1 of the Convention must be consid-
ered to reflect this ordinary and essentially territorial notion of jurisdic-
tion”.  What the Court is discussing when it refers to the concept of 
“jurisdiction” under general international law is rather substantive ju-
risdiction, i.e. the question of whether it is permissible for a State to act 
and exercise its jurisdiction abroad. Obviously, such an exercise of ju-
risdiction finds its limits in the jurisdiction of other States. The fact that 
a state may not be authorized to exercise such jurisdiction does not 
mean that a state does not factually do so nevertheless. A State may, for 
example, legally stop a foreign vessel within its territorial sea and there-
by act within its territorial jurisdiction. The same state could also stop 
the same vessel in the high seas – with the effect that the action would 
most likely be illegal because it was performed outside the State’s terri-
torial jurisdiction. Nevertheless, when the State acted, it exercised 
power or authority and thus jurisdiction of the vessel – be it legal in the 
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first case and illegal in the second case.  The question of whether juris-
diction is limited by other States is thus totally independent from the 
question which was relevant in Bankovi , namely whether the affected 
persons de facto made subject to the NATO State’s control – and thus 
subject to its remedial jurisdiction  – in that situation.  The latter 
question rather resembles the question of whether the extraterritorial 
behaviour of a State organ is attributable to the “sending” state. Ac-
cording to a well-established principle of public international law, it 
is.  

In that regard, it is interesting to note that in Loizidou, the Turkish 
Government had argued that the question of jurisdiction in Article 1 of 
the Convention was not identical with the question of State responsibil-
ity under international law and that Article 1 “was not couched in 
terms of State responsibility”.  Then, the Court did not follow the 
Turkish arguments and held Turkey responsible under the Convention, 
whereas in Bankovi  it did not accept that the concept of “jurisdiction” 
under the Convention is similar to the concept of “attribution” under 
the law of state responsibility. 
Third, although the Court has acknowledged that cross-reference to 
other international instruments is a legitimate means of interpreta-
tion,  it has not taken due regard of the developments of the Inter-
American System and the International Covenant concerning the appli-
cability of human rights and their relation to humanitarian law in simi-
lar situations. It only referred to the Coard case  and did not mention 
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the Brothers to the Rescue case.  The latter is of special importance, as 
it is very similar to the situation of Bankovi  and the Inter-American 
Commission accepted that it fell under the jurisdiction of the American 
Convention.  

Fourth, whereas in Loizidou, the Court tried to close a gap in the Con-
vention system, it can be criticized for opening one in Bankovi : “Who, 
if not the State executing the action in question, should be accountable 
for that action?”  Even though the European Convention System is a 
regional system for the protection of human rights, it has to be ac-
knowledged that its establishment was strongly motivated by the desire 
to promote the universal protection of human rights. And as Orakhe-
lashvili phrased it: 

The European Convention on Human Rights was adopted as an in-
strument to protect the rights and interests of individual human be-
ings rather than of state parties.  

On the other hand, Bankovi  is not completely unreasonable. Klein e.g. 
concludes that Bankovi  is legally problematic but politically under-
standable.  In that regard, it has to be noticed that Bankovi  was ar-
gued and decided within weeks after and under the strong impressions 
of the events of September 11, 2001.  In his speech on the occasion of 
the opening of the judicial year 2002 of the European Court, its Presi-
dent Wildhaber stated: 

Our perception of last year is coloured by the tragic events of 11 
September and their aftermath. Terrorism raises two fundamental is-
sues which human rights law must address. Firstly, it strikes directly 
at democracy and the rule of law, the two central pillars of the Euro-
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pean Convention on Human Rights. It must be therefore be possi-
ble for democratic States governed by the rule of law to protect 
themselves effectively against terrorism; human rights law must be 
able to accommodate this need. The European Convention should 
not be applied in such a way as to prevent States from taking reason-
able and proportionate action to defend democracy and the rule of 
law.  

Under the impression of September 11, 2001, the Court was thus very 
reluctant to examine the legality of the NATO strikes since the tradi-
tional international law on the use of force was – at least – challenged at 
that time. However, it has to be kept in mind that – concerning the 
question of arbitrary deprivation – it is not the overall legality of the 
NATO intervention – i.e. the jus ad bellum – that is relevant but exclu-
sively the jus in bello.  And furthermore, the Court is one of the few 
organs which can, in fact, examine whether States are indeed “governed 
by the rule of law” while protecting themselves against terrorism. 
It is likely that the Court feared “opening the flood gates”  in case it 
accepted jurisdiction over every extraterritorial conduct of a member 
State’s armed force. This fear is unfounded for two reasons: First, it was 
considered desirable by the drafters of the Convention “to widen as far 
as possible the categories of persons who are to benefit by the guaran-
tees of the Convention”.  “As far as possible” entails that no impossi-
ble burden should be placed on the member States, but it also includes 
the obligation not to disregard human rights obligations where it is in-
deed possible – even abroad.  Second, the effect of the derogation 
clause of Article 15 of the Convention is that – if States use the clause – 
only the non-derogable rights can be brought before the Court at all.  
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Thus, the “flood gates” will most likely not be opened regarding the 
number of cases brought before the Court. It will, however, face the 
Court with a new challenge it has avoided by declaring Bankovi  inad-
missible. Many cases concerning the extraterritorial application of the 
Convention will include questions of international humanitarian law. In 
contrast to the Inter-American Court, the European Court is very re-
luctant in applying this branch of law.  
Additionally, the Court could even be interpreted as having tried to es-
tablish a preventive argument for future cases e.g. concerning the con-
duct of U.K. troops in Iraq.  It stressed the regional character of the 
European Convention and already argued in Bankovi  that the Federal 
Republic of Yugoslavia was not a State party and thus “clearly does not 
fall within this legal space.”  

2. “De facto Control” Over Persons 

Strasbourg locuta, causa finita? Beside the cases referring to the control 
over a certain territory – be it occupation or for other factual reasons – 
at least the European Commission had earlier accepted that single acts 
can fall into the jurisdiction of a State without such control over the 
territory in question. Already 1975, the Commission stated in relation 
to Rudolf Hess who was detained by the four allied powers of the Sec-
ond World War in Berlin: 

There is in principle, from a legal point of view, no reason why the 
acts of the British authorities in Berlin should not entail the liability 
of the United Kingdom under the Convention.  

The application was declared inadmissible due the fact that the four 
powers were jointly responsible for Mr. Hess. The Commission may 
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have been swayed by the danger that a finding that the United King-
dom violated the Convention would put it the position where it could 
not change this situation due to the other allied powers.  

In Stocké, concerning an alleged unlawful detention of a German citi-
zen lured to Germany from France by a police informer, the Commis-
sion stated that  

authorized agents of a State not only remain under its jurisdiction 
when abroad, but bring any other person ‘within the jurisdiction’ of 
that State to the extent that they exercise authority over such per-
sons. Insofar as the State’s acts or omissions affect such persons, the 
responsibility of the State is engaged.  

Regrettably, the Court did not find it necessary to address the issue of 
jurisdiction in that case, but directly turned to the question of whether 
the conduct abroad did amount to a violation of Article 5 para. 1 of the 
Convention.  Similar to the Commission’s assessment, in 2000, the 
Court declared the case of Issa and others admissible without seeing the 
necessity to address the question of jurisdiction. The case concerned 
cross-border military operations by Turkish troops “aimed at pursuing 
and eliminating terrorists who were seeking shelter in northern Iraq.” 
In that operation, the troops allegedly shot several Kurdish persons, i.e. 
outside Turkish territory and not in a territory which was controlled in 
a way northern Cyprus was in earlier cases.  However, in the merits 
judgement in 2004 – after Bankovi  – the Court declared that the vic-
tims did not come under the jurisdiction of Turkey in the meaning of 
the European Convention.  But by now, even the Court admits that 
also single acts can establish jurisdiction in the meaning of the Euro-
pean Convention and distinguishes such cases from Bankovi . The 
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Court accepted in Öcalan that the applicant was under Turkish jurisdic-
tion in Kenya: 

In the instant case, the applicant was arrested by members of the 
Turkish security forces inside an aircraft in the international zone of 
Nairobi Airport. Directly after he had been handed over by the 
Kenyan officials to the Turkish officials the applicant was under ef-
fective Turkish authority and was therefore brought within the “ju-
risdiction” of that State for the purposes of Article 1 of the Conven-
tion, even though in this instance Turkey exercised its authority out-
side its territory.  

It has to be stressed that this mode of arrest and the transport to Turkey 
were inter alia subject of Öcalan’s application which was accepted by 
the Court. The Court thus – at least in that case – accepted that control 
over a person is sufficient in a foreign territory that is far form being 
“within the legal space” of the European Convention. Regrettably, the 
Court did not develop this assessment further in Issa. Similarly to the 
Court’s approach in Öcalan, it is acknowledged by authors who accept 
Bankovi  that the “capturing of combatants” establishes jurisdiction 
due to the capturing State’s responsibility for the treatment of the cap-
tured person – irrespective of the question of whether they actually 
qualify as prisoners of war.  Such cases would not be covered if one 
exclusively relied on the standards developed in of Bankovi .  
It is difficult to understand that in the same situation, a person who is 
not captured, but targeted, should not be subject to the State’s jurisdic-
tion, while that very State has the power to decide whether the person 
shall be captured or killed and while the European Convention contains 
the rules that apply to such a decision.  In the worst case, this could 
lead to a “no quarter” policy in order to avoid the inconveniences of 
human rights protection. It must thus be concluded that also in the 
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framework of the European Convention, “control entails responsibil-
ity”,  or better: “contrôle oblige”.  The latter phrase is more precise 
as it is control which obliges a State to respect the European Conven-
tion. Only if a State fails to do so, is it responsible for a violation under 
the Convention. Jurisdiction in the meaning of Article 1 of the Conven-
tion is thus rather a relationship between the State and the individual, 
and not exclusively between the State and a territory. 

It is the nexus between the person affected, whatever his nationality, 
and the perpetrator of the alleged violation which engages the possi-
ble responsibility of the State and not the place where the action 
takes place.  
This reading gives expression to the object and purpose of the HR 
Conventions which is to protect individuals from the improper ex-
ercise of power, whereas a narrower, territorially-based meaning, 
would exclude certain individuals from protection, but not from 
power.  

Therefore, it can be concluded that the European Convention on Hu-
man Rights also applies to the extraterritorial exercise of State authority 
by State agents.  In the context of the present examination, this means 
that any targeted killing by agents of a State, even if performed extrater-
ritorially, falls within the jurisdiction in the meaning of Article 1 of that 
State and is thus subject to the European Convention. This is true as 
any act of targeted killing entails ad hoc control over the person. This 
may not be obvious in a situation such as Bankovi , as the persons that 
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died were not specifically targeted. But the very possibility of singling 
out and targeting an individual person is proof of a high standard of 
control the targeting State has. This control may not encompass the 
whole area and may not meet the standard of Bankovi . However, it 
suffices to have ultimate control over the question of life and death of 
the targeted person. How could a state exercise its jurisdiction over a 
person more directly than in deciding on life and death and ultimately 
executing that decision? 

IV. The African Charter on Human and Peoples’ Rights 

The African Charter differs from the other instruments in as much as it 
does not refer to “jurisdiction” in delimiting the scope of application. 
Article 1 of the African Charter on Human And Peoples’ Rights reads: 

The Member States of the Organisation of African Unity, parties to 
the present Charter shall recognise the rights, duties and freedoms 
enshrined in the Charter and shall undertake to adopt legislative or 
other measures to give effect to them. 

Article 2 of the Charter reads: 
Every individual shall be entitled to the enjoyment of the rights and 
freedoms recognised and guaranteed in the present Charter without 
distinction of any kind such as race, ethnic group, colour, sex, lan-
guage, religion, political or any other opinion, national and social 
origin, fortune, birth or any status. 

The primary obligations laid down in these two articles include positive 
and negative duties.  Even though Article 2 was not originally drafted 
to define the application ratione personae, but as a pure non-discrimina-
tion clause, it has been interpreted as a clause describing jurisdiction. 
The African Commission stated in Rencontre Africaine pour la Defence 
des Droits de l’Homme v. Zambia in relation to Article 2: 
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This imposes an obligation on the contracting state to secure the 
rights protected in the Charter to all persons within their jurisdic-
tion, nationals or non-nationals.  

Article 62 of the Charter obliges the member States to give a report “on 
the legislative measures taken with a view to give effect to the rights and 
freedoms recognised and guaranteed by the present Charter.”  This 
reporting mechanism shows that – similar to the other human rights 
systems – the emphasis of the Charter protection is on the territory of 
the member states, at least when it comes to positive obligations. This 
was also underlined by the Commission which stated in Amnesty Inter-
national et al. v. Sudan: 

In addition to the individuals named in the communications, there 
are thousands of other executions in Sudan. Even if these are not all 
the work of forces of the government, the government has a respon-
sibility to protect all people residing under its jurisdiction.  

On the other hand, the reporting guidelines include as one topic which 
is expected to be part of the State reports the following question: “How 
is the State, as an interested party, using the Charter in its international 
relations, particularly in ensuring respect for it?”  Thus, it is at least 
expected that states promote the Charter rights internationally and use 
their political influence to ensure that other states respect them. Fur-
thermore, according to Article 1, the rights must be guaranteed by the 
member States in an unlimited manner. This principle is also not limited 
in Article 56 of the Charter, which provides admissibility conditions for 
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communications to the Commission, but does not address the issue of 
jurisdiction as an admissibility criterion.  Additionally, the Protocol 
establishing the African Court of Human and Peoples’ Rights  does 
not contain any further limitation of jurisdiction. Article 3 para. 1 of 
this Protocol reads: 

The jurisdiction of the Court shall extend to all cases and disputes 
submitted to it concerning the interpretation and application of the 
Charter, this Protocol and any other relevant Human Rights instru-
ment ratified by the States concerned. 

Thus, concerning any extraterritorial effect of active state behaviour, the 
Charter does not exclude or even regulate its applicability. This corre-
sponds to the intent of the drafter to give the Court the widest possible 
jurisdiction.  It can therefore be concluded that the scope of applica-
tion is at least congruent with that of the International Covenant and 
the American Conventions and that of European Convention beyond 
Bankovi . The States are under a negative obligation not to interfere ac-
tively with the rights protected under the Charter, i.e. not to kill in a 
violation of the right to life under the Charter. This obligation applies 
to all persons who are affected, whether in or outside the territory of 
the acting member State. 
The impact of such a broad interpretation is of course relativised by the 
fact that not just any case which falls into the scope of the Charter can 
be brought before the newly established African Court of Human 
Rights and Peoples’ Rights. Due to the insistence of some States, a com-
promise was reached concerning that question. According to Article 5 
para. 3 of the Protocol establishing the Court, individuals can only ac-
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cess the Court if it has granted them permission to do so. This is done 
pursuant to Article 34 para. 6 by a declaration “at the time of the ratifi-
cation or thereafter”. Most importantly, the “Court shall not receive 
any petition under article 5 (3) involving a State Party which has not 
made such a declaration.”  

V. Customary International Law 

A conclusion of the chapters above is that in connection with the treaty 
regimes protecting human rights, the question of cases being within the 
“jurisdiction” of the States party is of greatest importance when it 
comes to the question of whether those cases are admissible before the 
treaty organs. The question of “jurisdiction” is thus mainly a question 
of human rights enforcement. Under customary international law, no 
such enforcement mechanisms exist. Additionally, customary interna-
tional law – per se – applies to the entire community of States except 
those who are persistent objectors to a specific rule of customary inter-
national law. Thus, an obligation under customary law does not have a 
scope that is restricted to certain territorial boundaries. 
As shown above, at least the defensive function of the right to life – i.e. 
the negative obligation of States not to violate the right actively – not 
only represents customary international law, but also amounts to a per-
emptory norm or jus cogens. Thus, all States are obliged to respect the 
right to life of every human being, irrespective of where that person is 
located. Again, this only applies to the defensive function. The far 
reaching positive obligations that exist under the treaty systems cannot 
be regarded as representing general international law. But concerning 
the right to life – including its exceptions – every State is obliged not to 
kill arbitrarily any person in or outside its territory. 
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VI. Conclusion 

The extraterritorial application of human rights treaties is a highly de-
bated issue.  One of the reasons for States being rather unwilling to 
accept the application of these treaties to cases outside their territory is 
the relatively effective system of enforcement these treaties contain. 
This system including individual applications to commissions or courts 
entails the risk that a possible violation of a human right will not only 
be asserted but investigated and judged upon. 

Following the Bankovi  decision of the European Court, it has been 
doubted whether international human rights norms apply to actions of 
states against transnational terrorists outside their borders.  This 
doubt has been challenged and thus the Bankovi  decision has been 
criticized as being “disappointing in many respects.”  The examina-
tion above has shown that this critique is well founded. One must agree 
with Scheinin when he proposes that any act of killing entails ad hoc 
control over the person. Thus, he is of the opinion that the Human 
Rights Committee would not have declared a case such as Bankovi  in-
admissible.  
The examination has shown that this assessment is also accepted by the 
Inter-American System and that it is in line with the African System. 
The Inter-American Commission “has pushed the jurisdictional enve-
lope” regarding the exercise of extraterritorial jurisdiction of the OAS 
member states, and has gone further than the European Court.  The 
Inter-American Commission generally accepted that such effective con-
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trol over a person was sufficient to regard a person as being subject to 
the jurisdiction of a State.  The African Commission has explicitly 
stated that jurisdiction is not congruent with territory under the Afri-
can Charter and a wide interpretation of the Charter is not only possi-
ble, but also demanded by the fact that it does not contain any restrict-
ing clause as to jurisdiction. 
It has also been shown that the notion of “jurisdiction” as control in re-
lation to a person rather then with a territory is in line with the Euro-
pean Convention, albeit the European Court disagreed in Bankovi . 
The Court put the emphasis on the effective control of territory or the 
consent by the territorial state, but relativised this assessment when it 
accepted that effective control over a person can also be sufficient as a 
basis for the application of the Convention.  
A State cannot perpetrate human rights violations on the territory of 
another State, which it cannot perpetrate on its own territory. It may 
not be responsible for the positive guarantees of the human rights in the 
same manner,  but concerning the infringements of rights by active 
deeds of state agents – i.e. the negative, defensive function of the human 
rights – States have the same responsibility abroad as on their own ter-
ritory. Jurisdiction in the meaning of the human rights treaties can be 
established due to “exercising effective control” over a territory. In 
those cases, the State must fully observe the negative as well as the posi-
tive obligations of the rights protected. However, also “ad hoc control 
over a person” establishes “jurisdiction” over that person with the ef-
fect, that as an absolute minimum, the State must observe the negative 
obligations of the human rights treaties and refrain from actively violat-
ing these rights. 
The example of targeted killings can illustrate this. If a state agent 
shoots at a targeted person and both are within the territory of one 
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State, the action clearly falls within that State’s jurisdiction under the 
human rights treaties. If the agent shoots from inside the territory at a 
person outside the territory, the same principles are applied almost 
unanimously, as the action takes place inside the territory and only the 
effect takes place outside. Lastly, if the State agent himself leaves the 
territory of his national State and shoots the targeted person who is 
outside the territory also from outside the territory, he still exercises 
power and authority over that person – in the same manner as in the 
two other cases. He thus still exercises jurisdiction over that person, 
even though this exercise can collide with the territorial jurisdiction of 
the State in the territory in which the action takes place. This collision 
of substantive jurisdiction, however, does not exclude the sending state 
from being responsible for the conduct. The conduct remains within 
what Orakhelashvili refers to as remedial jurisdiction,  i.e. the juris-
diction in the meaning of the human rights treaties. This notion of ju-
risdiction “signifies the ability to rule, to exercise the powers of govern-
ment vis-à-vis individuals who are affected by these powers.”  
In consequence, this means that any targeted killing by state agents falls 
within the jurisdiction under the treaties of the acting State and thus is 
subject to the standards of the right to life as developed above.  It 
does not mean that all rights apply fully in all situations, as derogations 
are possible. However, the right to life is non-derogable, and “[s]uch 
fundamental principles as the prohibition of the arbitrary taking of life 
... must always be protected.”  Thus, any targeted killing by a state 
agents is subject to the human rights regime the nation state of that state 
agent is member to. Hence, one can conclude with Kretzmer: “A state’s 
duty to respect the right to life (as opposed to its duty to ensure that 
right) follows its agents, wherever they operate.”  Any narrower 
reading of the term jurisdiction in the human rights treaties would ex-
clude certain individuals from protection, but not from power.  
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B. The Law Applicable in Times of a Public Emergency 
Falling Short of Being an Armed Conflict 

The general principle that human rights apply “always and every-
where” is relativised in situations of public emergency. In such situa-
tions, a certain derogation from some human rights is possible. Thus, 
human rights generally apply even in times of public emergency, but 
not to their full extent. On the other hand, as long as such public emer-
gencies fall short of being an armed conflict – a non-international arm-
ed conflict being the more likely but not exclusive possibility – interna-
tional humanitarian law is not applicable at all.  

I. Human Rights and Public Emergencies 

Apart form the African Charter on Human and Peoples’ Rights, all hu-
man rights treaties shown above contain explicit emergency clauses. 
These clauses enable States in situations of public emergency the dero-
gate from some – but not from all rights laid down in theses conven-
tions. The International Covenant on Civil and Political Rights con-
tains a derogation clause in its Article 4. Its paras. 1 and 2 read: 

(1) In time of public emergency which threatens the life of the na-
tion and the existence of which is officially proclaimed, the State 
Parties to the present Covenant may take measures derogating from 
their obligations under the present Covenant to the extent strictly 
required by the exigencies of the situation, provided that such meas-
ures are not inconsistent with their other obligations under interna-
tional law and do not involve discrimination solely on the ground of 
race, colour, sex, language, religion or social origin. (2) No deroga-
tion from articles 6, 7, 8 (paragraphs 1 and 2), 11, 15, 16 and 18 may 
be made under this provision. 

The derogation clause does not – unlike those of the European and 
American Conventions – refer to “war”. This is not due to an oversight, 
but the consequence of the UN General Assembly adopting the Cove-
nant. The General Assembly wanted to avoid the expression in order to 
avoid any – although indirect – reason for considering war as legitimate 
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under international law.  Nevertheless, it is clear that an armed con-
flict is a situation that falls within the expression “public emergency 
that threatens the life of the nation”.  The fact that “war” is included 
in “public emergency which threatens the life of the nation” was also 
reaffirmed by the International Court of Justice in its Wall advisory 
opinion.  
The definition of the term “public emergency”,  although difficult, 
can remain open concerning the present examination. According to pa-
ra. 2 of the Covenant, no derogation from Article 6 – protecting the 
right to life – is permissible. This corresponds to the fact that the right 
to life is first regarded as being jus cogens and thus a peremptory norm 
that cannot be derogated from.  Second, that the right to life, as laid 
down in the Covenant, also includes itself possible exceptions. These 
exceptions have been discussed thoroughly supra. They apply identical-
ly, in times of “peace” and in times of “public emergency”. 
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The same principle applies to the European Convention on Human 
Rights. Article 15 paras. 1 and 2 of the Convention read: 

(1) In time of war or other public emergency threatening the life of 
the nation any High Contracting Party may take measures derogat-
ing from its obligations under this Convention to the extent strictly 
required by the exigencies of the situation, provided that such meas-
ures are not inconsistent with its other obligations under interna-
tional law. (2) No derogation from Article 2, except in respect of 
deaths resulting from lawful acts of war, or from Articles 3, 4 (para-
graph 1) and 7 shall be made under this provision.  

The Convention thus refers explicitly to war, but identically to the In-
ternational Covenant excepts the right to life (Article 2) from the dero-
gation clause. In opposition to the Covenant, the European Convention 
expressly refers to “lawful acts of war” as an exception from the prohi-
bition to deprive life. 
The system of the American Convention on Human Rights is again the 
same. Article 27 paras. 1 and 2 of the American Convention read: 

(1) In time of war, public danger, or other emergency that threatens 
the independence or security of a State Party, it may take measures 
derogating from its obligations under the present Convention to the 
extent and for the period of time strictly required by the exigencies 
of the situation, provided that such measures are not inconsistent 
with its other obligations under international law and do not involve 
discrimination on the ground of race, color, sex, language, religion, 
or social origin. (2) The foregoing provision does not authorize any 
suspension of the following Articles: Article 3 (Right to Judicial 
Personality, Article 4 (Right to Life), Article 5 (Right to Humane 
Treatment), Article 6 (Freedom from Slavery), Article 9 (Freedom 
from Ex Post Facto Laws), Article 12 (Freedom of Conscience and 
Religion), Article 17 (Rights of the Family), Article 18 (Right to a 
Name), Article 19 (Rights of the Child), Article 20 (right to Nation-
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ality), and Article 23 (Right to Participate in Government) or of the 
judicial guarantees essential for the protection of such rights.  

The African Charter on Human and Peoples’ Rights – as the only re-
gional human rights treaty – does not regulate states of emergency nor 
does it contain an explicit derogation clause.  The absence of a dero-
gation clause is most likely due to different opinions on such a clause 
during the drafting process. It was certainly part of the thinking during 
the drafting conferences, but ultimately not included into the Char-
ter.  Nevertheless, Zimbabwe for example declared a state of emer-
gency in 1987 and took measures derogating from Article 7, i.e. the 
right to be tried without undue delay.  The topic of derogation was 
also addressed by the African Commission on Human and Peoples’ 
Rights, but it came to a different conclusion: 

The African Charter, unlike other human rights instruments, does 
not allow for states parties to derogate from their treaty obligations 
during emergency situations. Thus, even a civil war in Chad cannot 
be used as an excuse by the State violating or permitting violations 
of rights in the African Charter.  

This position has been criticised as “too rigid” and impossible to accept 
for States in practice.  It has further been criticised on the basis that 
“derogation from human rights is a regular occurrence” in Africa,  
and that African States are at least as likely as any other State to face se-
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rious crises situations.  Albeit the protection regime of the African 
Charter thus seems to be absolute, many of the substantial rights of the 
Charter contain “clawback” clauses, which restrict the rights in a very 
broad sense.  Concerning the right to life, however, the system of the 
African Charter has the same effect as the other treaties referred to 
above. It has been observed – referring to the right to life – that “there 
is no mention of this as a non-derogable right”.  This is true, but such 
an explicit acknowledgment the non-derogability is not necessary in 
connection with the African Charter. The Charter, like the other trea-
ties, 

contains a relativist limitation on the right to life while affirming 
that ‘no one may be arbitrarily deprived of this right.’ Using these 
standards, nonderogability means that even in times of war or other 
public emergency, persons cannot be arbitrarily killed.  

The African Commission has acknowledged this fact in connection 
with the right to life when it found that Chad – albeit relying on a state 
of civil war – had violated that right.  

The conclusion is thus – as indicated supra – in relation to all human 
rights treaties, the right to life is not derogable in times of public emer-
gency and the same standards apply as in times of “peace”. The only 
difference to times of peace is the following: According to all the trea-
ties, killings which are lawful under international humanitarian law are 
accepted exceptions from the right to life. Thus, in situations in which 
international humanitarian law is applicable, the standards that have 
been developed above apply additionally to the human rights stan-
dards.  This does not only hold true for the treaty protection of the 
right to life, but also for the customary international law protection of 
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that right. Because of the character of the right to life as a jus cogens, 
“when the right to life is applicable, no derogation is permitted merely 
on the basis of a general claim that a public emergency creates a need to 
violate the right to life.”  

II. International Humanitarian Law and Public Emergency 

The internal use of force against criminal and terrorist activity is not re-
gulated by the law of armed conflict, unless the activity is of such a na-
ture that it amounts to an armed conflict.  As shown above, human 
rights law applies to “peacetime”. This does not necessarily mean peace 
and tranquillity, but at least an absence of serious violence which sever-
ely disrupts normal law and order within a State.  Internal distur-
bances and tensions, disorganized and short-lived internal hostilities 
such as ‘isolated and sporadic acts of violence’, although conflicts of a 
kind, are regarded by Article 1 para. 2 of the 1977 Additional Proto-
col II as being “not armed conflicts” and thus beyond the ambit of the 
Protocol and common Article 3 of the 1949 Geneva Conventions. Such 
disturbances are clearly not governed by international humanitarian 
law.  
Thus, even though the term “public emergency” as used in the human 
rights treaties includes situations of “war”, not every public emergency 
reaches the level of violence which is the precondition for international 
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humanitarian law being applicable. The only – albeit indirect – applica-
tion of international humanitarian law in such a situation is the follow-
ing: Common Article 3 of the 1949 Geneva Conventions, it is argued, 
serves as a minimum protection standard in a situation of public emer-
gency. The derogation of human rights in such a situation should not go 
as far as providing a lower protection than that laid down as a mini-
mum for non-international armed conflicts. Since the crucial human 
right for the question of targeted killings is the non-derogable right to 
life, this possible influence of Common Article 3 is of no relevance for 
the present question. 

As will be seen infra, it is not easy to find the exact boundary between 
situations of emergency and armed conflict. It has thus been argued that 
especially “permanent emergencies … are the place where both currents 
of law meet”, i.e. human rights and international humanitarian law.  
However, it is submitted here that this is a question which exclusively 
depends on the definition of non-international armed conflict. 

C. The Law Applicable in Non-International Armed 
Conflicts 

It is now generally recognized, even by the most sceptical, that in-
ternational human rights law continues to apply during all armed 
conflicts alongside international humanitarian law (IHL).  

This has not always been the case. In earlier decades – until the 1970s – 
human rights law was considered as being not applicable in situations 
of armed conflict.  It was regarded as being mutually exclusive from 
international humanitarian law, as both concepts are based on com-
pletely different historical roots. International humanitarian law be-
stows rights not only on human beings as such, but chiefly on states. It 
was designed to apply in armed conflicts, i.e. in an extraordinary situa-
tion – and for the protection of the respective interests of the (State) 
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parties. The adjective ‘humanitarian’ rather describes the contents of the 
norms and not the subject bound by them. Human rights law deals 
with limitations on regular governmental activities vis-à-vis the individ-
ual in “normal” situations. It confers rights directly on individuals un-
der international law.  Today, beside human rights law, international 
humanitarian law is applicable whenever a situation of violence reaches 
the level of an armed conflict.  This is the case when there is a resort 
to armed force between states, protracted armed violence between gov-
ernmental authorities and organized armed groups, or such violence be-
tween armed groups within the state.  
The situation that is most similar to a “public emergency” is that of an 
non-international armed conflict. Since 1945, the vast majority of 
armed conflicts have been internal rather than international in charac-
ter.  There are different situations in which force is used in an internal 
conflict. Not all of them amount to an armed conflict, and not all of 
them are regarded as an internal armed conflict. These different situa-
tions are internal disturbances, “normal” internal armed conflicts and 
“special” internal armed conflicts referred to in Article 1 para. 4 of the 
1977 Additional Protocol I, which are treated as international armed 
conflicts.  
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I. Internal Disturbances 

Internal disturbances and tensions, such as riots, isolated and sporadic 
acts of violence or other acts of a similar nature do not amount to non-
international armed conflicts. They belong to the situations described 
above as “public emergencies”. In consequence, human rights law ap-
plies to them – possibly including derogations thereof – and interna-
tional humanitarian law does not apply at all to these situations.  The 
decision to exclude these situations from the scope of international hu-
manitarian law was based on the assumption that they were covered by 
human rights.  
In most human rights treaties, the question concerning the threshold 
between a “peaceful situation” with full human rights protection and a 
“public emergency” entailing the possibility of derogating from certain 
rights is one to be answered according to the standards laid down in the 
individual treaties themselves. However, concerning the right to life, 
this threshold is not relevant, as this right is non-derogable. Typically, 
internal disturbances and tensions are  

situations in which there is no non-international armed conflict as 
such, but there exists a confrontation within a country, which is 
characterized by a certain seriousness or duration and which in-
volves acts of violence. … In these situations, which do not neces-
sarily degenerate into open struggle, the authorities in power call 
upon extensive police forces, or even armed forces, to restore inter-
nal order.  

Internal disturbances thus may include any, or all, of the following 
characteristics: mass arrests; a large number of persons detained for se-
curity reasons; administrative detention, especially for long periods; 
probable ill-treatment, torture or material or psychological conditions 
of detention likely to be seriously prejudicial to the physical, mental or 
moral integrity of detainees; maintaining detainees incommunicado for 
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long periods; repressive measures taken against family members of per-
sons having a close relationship with those deprived of their liberty 
mentioned above; the suspension of fundamental judicial guarantees, ei-
ther by the proclamation of a state of emergency or by a de facto situa-
tion; large-scale measures restricting personal freedom such as relega-
tion, exile, assigned residence, displacements; allegations of forced dis-
appearances; increase in the number of acts of violence (such as seques-
tration and hostage-taking) which endanger defenceless persons or 
spread terror among the civilian population.  
The opposite delimitation of internal disturbances is that towards a 
situation of armed conflict. This threshold is not part of the concept of 
public emergency, as this notion also refers to “war” at least concerning 
the International Covenant on Civil and Political Rights.  This deli-
mitation is dependent on the definition of an armed conflict. As soon as 
this definition is met, the application of human rights is not exclusive 
any more, as the threshold for the additional application of internation-
al humanitarian law is reached.  However,  

[t]he line separating an especially violent situation of internal distur-
bances from the ‘lowest’ level … armed conflict may sometimes be 
blurred and, thus, not easily determined. When faced with making 
such a determination, what is required in the final analysis is a good 
faith and objective analysis of the facts in each particular case.  

II. Non-International Armed Conflicts 

Non-international armed conflicts are armed confrontations between a 
State authority and an armed group or between two or more organized 
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armed groups, within the territory of a state. They involve significant, 
intense or sustained use of armed force beyond the level of internal dis-
turbances.  The relation of human rights and international humanitar-
ian law is more complex when it comes to non-international armed 
conflicts as opposed to international armed conflicts.  While the rules 
of international humanitarian law always apply to situations in which 
force is used between states, violence involving non-State actors is pri-
marily regarded as a matter governed by domestic law, subject to the 
standards of international human rights. 

1. Human Rights in Non-International Armed Conflicts 

The internal use of force against criminal and terrorist activity is not 
regulated by the law of armed conflict, unless the activity is of such a 
nature that it amounts to an armed conflict. Nevertheless, human rights 
law applies.  The fact that the human rights conventions contain dero-
gation clauses for cases of war or public emergency threatening the life 
of the nation makes it clear that they generally apply to such situa-
tions.  Some authors have argued that only the non-derogable rights 
of the human rights conventions applied in case of an armed conflict.  
However, derogations must be declared and are not an automatic effect 
of a certain level of violence. Furthermore, limited military activities do 
not necessarily fulfil the preconditions of derogations. Thus, for exam-
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ple, the military activities of Turkey on Cyprus in 1974 are not regarded 
to represent a “public emergency threatening the life of the nation” in 
the meaning of Article 15 of the Convention.  
In consequence, the human rights rules concerning targeted killings, 
namely the right to life and its possible exceptions, also apply in non-
international armed conflicts. However, these exceptions include – as 
shown above – killings which are legal under international humanitar-
ian law. Thus, the question concerning the application of the latter set 
of rules is decisive for the scope of possible exceptions. 

2. International Humanitarian Law in Non-International Armed 
Conflicts 

Cerna has argued that the level of violence which justifies a derogation 
under the human rights treaty regimes is equivalent to the threshold re-
quired to trigger the applicability of international humanitarian law.  
This may – if at all – exclusively be true concerning the level of vio-
lence, but the application of international humanitarian law does not 
exclusively depend on that level. It has further preconditions. 
The two decisive rules concerning the scope of the additional applica-
tion of the humanitarian law rules in such situations are Common Arti-
cle 3 of the 1949 Geneva Conventions and Article 1 of the 1977 Addi-
tional Protocol II. Article 3, however, the “mini-convention”  for 
non-international armed conflicts, does not address the definition of 
such a conflict. It reads in part: 

In the case of armed conflict not of an international character occur-
ring in the territory of one of the High Contracting Parties, each 
Party to the conflict shall be bound to apply, as a minimum, the fol-
lowing provisions: (1) Persons taking no active part in the hostilities, 
… shall in all circumstances be treated humanely, … To this end, the 
following acts are and shall remain prohibited … (a) violence to life 
and person … (d) the passing of sentences and the carrying out of 
executions without previous judgment … . 
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The Article thus contains in part the rules concerning the protection of 
life which has already been shown above and makes clear that these 
minimum standards as well as the international humanitarian law rules 
shown above apply.  However, the Article only vaguely defines non-
international armed conflicts.  The lower threshold seems to be the 
mutual use of armed force, but no indication is given as to the intensity 
of this force which is necessary to make the provision applicable.  
The second important rule – containing more information for the ques-
tion at hand – is Article 1 of the 1977 Additional Protocol II. It de-
scribes the scope of application of the Protocol with the following 
words: 

This Protocol, which develops and supplements Article 3 common 
to the Geneva Conventions of 12 August 1949 without modifying 
its existing conditions of application, shall apply to all armed con-
flicts which are not covered by Article 1 of the Protocol Additional 
to the Geneva Conventions of 12 August 1949, and relating to the 
Protection of Victims of International Armed Conflicts (Protocol I) 
and which take place in the territory of a High Contracting Party 
between its armed forces and dissident armed forces or other organ-
ized armed groups which, under responsible command, exercise 
such control over a part of its territory as to enable them to carry 
out sustained and concerted military operations and to implement 
this Protocol. This Protocol shall not apply to situations of internal 
disturbances and tensions, such as riots, isolated and sporadic acts of 
violence and other acts of a similar nature, as not being armed con-
flicts. 

Thus, Article 1 is more precise but also considerably more restrictive in 
defining non-international armed conflicts. As Common Article 3, Ar-
ticle 1 refers to armed conflicts not of an international character (i.e. not 
covered by Article 1 of the 1977 Additional Protocol I). Insofar it is 
identical with Common Article 3. But it reduces the scope to conflicts 
between the armed forces of a State and dissident armed forces or other 
organized groups, to the effect that conflicts between two such non-
state groups are not covered by the 1977 Additional Protocol II. Fur-
thermore, those groups have to be under responsible command – a pre-
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condition of combat status, as shown above – and must exercise control 
over part of the State’s territory. The last condition is indeed very re-
strictive especially if one takes guerrilla tactics into account, which per 
se are not based on the establishment and defence of a certain territory 
but rather strikes at different places in different times. Such tactics alone 
would thus not be sufficient to open the scope of application of the 
1977 Additional Protocol II. The last words of para. 2 of Article 1 were 
even added in order to impose a restrictive interpretation of the scope 
of application of Common Article 3.  This, however, is excluded due 
to Article 1 itself, as it applies “without modifying its (Article 3) exist-
ing conditions of application”. 
It can thus be concluded that although Protocol II has expanded and 
improved the content of protection applicable in non-international 
armed conflicts, the scope of application of the 1977 Additional Proto-
col II – as laid down in its Article 1 – is too restrictive.  Beyond the 
Protocol – and the rules relevant to the topic of targeted killings are not 
exclusively based on the Protocol but at large represent customary in-
ternational law – the notion of internal armed conflict is wider. Thus, it 
is the threshold of Article 3 that has to be met to apply those rules 
which exist beside the 1977 Additional Protocol II. This concerns four 
criteria: the territorial scope of application, the temporal scope of appli-
cation, the parties to the conflict, and the intensity of hostilities.  
First, according to Common Article 3, the conflict takes place “in the 
territory” of a State party to the 1949 Geneva Conventions. According 
to the International Criminal Tribunal for the Former Yugoslavia, this 
concerns “the whole territory under the control of a party, whether or 
not actual combat takes place there”.  International humanitarian law 
thus applies “outside the narrow theatre of combat operations”.  This 
is in line with international humanitarian law as a whole, e.g. concern-
ing the protection of prisoners of war and civilians. This does at the 
same time mean that international humanitarian law also applies in non-
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 Tahzib-Lie/ Swaak-Goldman, in: Lijnzaad et al. (eds.), at 244. 

 ICTY, Prosecutor v. Duško Tadi , Case No. IT-94-1-AR72, Decision on 
the Defence Motion for Interlocutory Appeal on Jurisdiction of October 2, 
1995, reprinted in: 105 Int’l L.R. (1997), pp. 419-648, at 488-489 (para. 70). 

 Id., (para. 69). 



Part Four 416 

international armed conflicts where non-state entities operate across 
State lines.  It is not necessary that the parties to the conflict in fact 
control any part of the territory the conflict takes place on. Thus, also if 
a rebel group chooses not to attach themselves to a particular territory 
as a means of tactical advantage, the conflict can still amount to an arm-
ed conflict.  
Second, concerning the temporal scope of application, the ICTY has 
stated in Tadi  that “protracted” hostilities are necessary to establish a 
non-international armed conflict.  However, the Inter-American 
Commission on Human Rights in La Tablada regarded the situation in 
question “despite its brief duration” as triggering the application of the 
provisions of Common Article 3, as well as other rules relevant to the 
conduct of internal armed conflicts.  This view is shared by the Inter-
national Committee of the Red Cross and several scholars.  Once ap-
plicable, the international humanitarian law rules then apply until a 
peaceful settlement of the conflict is reached.  
Third, the parties to the conflict are not primarily State parties but also 
– or even exclusively – non-state entities. These non-state entities must 
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possess a certain degree of military organization.  Indications – but 
not necessary preconditions – for such an “organized armed groups” 
are: an organized military force under responsible command; posses-
sion of a part of the territory of the State and exercise of de facto au-
thority over persons within this part of the territory; the group pur-
ports to have the characteristics of a state and agrees to be bound by in-
ternational humanitarian law; recourse to regular military forces of the 
State is necessary to confront the group; the Government of the State in 
question either recognises it as belligerents or it claims itself the right of 
a belligerent.  The actions of such groups can be distinguished from 
“mere acts of banditry or unorganised … insurrections”  and resem-
ble that of “military units or, in case of war or civil strife, armed bands 
or irregulars or rebels”.  Then, the obligations under international hu-
manitarian law also bind the non-State party.  
Fourth, a certain intensity of the hostilities is required to qualify a situ-
ation as a non-international armed conflict.  This “magnitude” is re-
garded as more important than the question of “protracted violence”.  
It entails the presence of military operations on the part of both 
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sides.  Traditionally, three different levels of internal conflicts were 
characterised: rebellion, insurgency and belligerency. The lowest level, 
that of a rebellion, was understood as a modest, sporadic challenge of 
the state authority and would be an internal disturbance rather than an 
armed conflict. The second level which is referred to as insurgency re-
fers to a more substantial attack against the order of the State. The in-
surgents are sufficiently organised to mount a credible threat to the 
government. Such a situation would thus qualify as an armed conflict. 
The same is true for the third situation which equals the second, but in 
which the State party to the conflict recognises the insurgents as bellig-
erents and thus accepts explicitly that the threshold to an armed conflict 
has been crossed.  
It has been argued that those acts which would constituted “grave 
breaches of international humanitarian law” if judged by that standard 
would amount to an armed conflict.  This criterion tells little about 
intensity though, as the concept of grave breaches covers severe acts di-
rected against protected persons and can thus be met by an act against a 
single person.  Furthermore, it has been submitted that cases where an 
organized group systematically carries out planned and coordinated at-
tacks against civilians which cause serious harm amount to an armed 
conflict.  Again, beside the criterion of “serious harm” such a defini-
tion does not characterize the level of violence. It would certainly apply 
to the “troubles” in Northern Ireland as well as the violent activities of 
the Basque group Euskadi Ta Askatasuna (ETA), neither of which have 
been regarded as armed conflicts. It seems rather to refer to the general 
phenomenon of “terrorism” than to an armed conflict. 
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A possible assessment of defining the threshold between disturbance 
and armed conflict is the following: by resorting to military means in 
order to quell a rebellion, the government expressly or tacitly has to ad-
mit that it is not able to protect the right to life under peacetime stan-
dards, and that its actions must be judged according to the law of armed 
conflict.  It is a core feature of the concept of “armed conflict” that 
the government claims for itself the right to use armed force in cases 
not covered by individual self-defence or defence of vital public inter-
ests against imminent attack. The government departs from a “police 
doctrine” of apprehension of suspected criminals, minimum use of 
force, and respect for the life of the criminal and other human beings 
alike. Instead, it resorts to a “military doctrine”: Searching and attack-
ing enemy fighters as a group, using maximum force in encounters in 
order to overwhelm the adversary and accepting losses among civilians 
as collateral damage within the limits of proportionality.  If this is 
taken into account, it becomes clear that Cerna’s assessment to see a na-
tional emergency as the equivalent of an armed conflict cannot be 
right.  Derogations under human rights treaties are not only possible 
in case armed forces are engaged under a “military doctrine” but also 
under a “law enforcement doctrine”. 
Thus, as a general rule one can conclude that only hostilities that are 
similar to an international war, for example, armed forces being engaged 
on either side, can be defined as an “armed conflict” in a non-interna-
tional context.  However, in the non-international context the thresh-
old may be higher than in the international context. In the latter case, 
an isolated event can be regarded as an armed conflict. A higher stan-
dard was considered as being necessary to distinguish non-international 
armed conflicts from banditry, terrorist activities, unorganised short-
lived insurrections, all of which should be within domestic concern of 
the states.  It corresponds to the State’s desire to treat internal con-
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flicts as far as possible as a situation exclusively subject to their national 
jurisdiction and without any external control or the application of any 
external parameters. 
On the other Hand, the International Committee of the Red Cross has 
argued for a lower threshold, assuming that the classification as an arm-
ed conflict would extend the legal protection of the persons involved in 
a conflict.  Following the idea to provide the broadest possible pro-
tection, the Inter-American Commission on Human Rights also chose a 
relatively low threshold concerning the applicability international hu-
manitarian law. Regarding Common Article 3 of the 1949 Geneva Con-
ventions, the Commission did not require the existence of large-scale 
and generalized hostilities or a situation comparable to a civil war in 
which dissident armed groups exercise control over parts of national 
territory. It found that Common Article 3 shall be applied as widely as 
possible, despite the ambiguities in its threshold of application.  In La 
Tablada, the Commission stated: 

What happened there was not equivalent to large scale violent dem-
onstrations, students throwing stones at the police, bandits holding 
persons hostage for ransom, or the assassination of government offi-
cials for political reasons – all forms of domestic violence not quali-
fying as armed conflicts. 
What differentiates the events at the La Tablada base from these 
situations are the concerted nature of the hostile acts undertaken by 
the attackers, the direct involvement of governmental armed forces, 
and the nature and level of the violence attending the events in ques-
tion. More particularly, the attackers involved carefully planned, co-
ordinated and executed an armed attack, i.e., a military operation, 
against a quintessential military objective – a military base. The offi-
cer in charge of the La Tablada base sought, as was his duty, to re-
pulse the attackers, and President Alfonsín, exercising his constitu-
tional authority as Commander-in-Chief of the armed forces, order-
ed that military action be taken to recapture the base and subdue the 
attackers. 
The Commission concludes therefore that, despite its brief duration, 
the violent clash between the attackers and members of the Argen-
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tine armed forces triggered application of the provisions of Com-
mon Article 3, as well as other rules relevant to the conduct of in-
ternal hostilities.  

3. The Relationship of Human Rights and Humanitarian Law in  
Non-International Armed Conflicts 

The above quote of the Inter-American Commission on Human Rights 
is representative for large parts of the relationship between the two 
branches of law. What the Commission did, was referring to internatio-
nal humanitarian law as the lex specialis applying to the question of 
whether the killing of the persons attacking the military base was arbi-
trary, i.e. it supplemented the human rights protection by applying 
standards of international humanitarian law.  It may be doubted 
whether the characterisation of a situation as an armed conflict rather 
than a “public emergency” really raises the level of protection. It has to 
be taken into account that a situation of armed conflict means that com-
batants (international) or fighters (non-international) may be attacked 
even in situations where they do not pose an immediate threat as would 
be required under human rights law. The same holds true if the narrow 
interpretation of civilians who “take direct part in hostilities” proposed 
above is not accepted, and such civilians are made targets while not pos-
ing any immediate threat. In most situations comparable to La Tablada 
this would not make much of a difference, as the situation of an ongo-
ing attack upon an army barrack entails the possibility of the state 
agents to shoot in individual self-defence. However, there may be dif-
ferences. Thus, to achieve the highest possible level of protection, it is 
necessary to pay due regard to the first element discussed supra, namely 
the organisational requirement of the insurgents which exists parallel to 
the threshold of violence. Even a high level of violence does not per se 
amount to an non-international armed conflict, if this organisational re-
quirement is not fulfilled. 
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The African Commission on Human and Peoples’ Rights has also 
shown a similar assessment, when it stated: 

Even if Sudan is going through a civil war, civilians in areas of strife 
are especially vulnerable and the state must take all possible meas-
ures to ensure that they are treated in accordance with international 
humanitarian law.  

The European Court of Human Rights has been interpreted as having 
taken a different approach in Isayeva, concerning the bombing by Rus-
sian military planes of a civilian convoy on October 29, 1999 near 
Grozny.  Being reluctant to resort to international humanitarian law, 
the Court up to that judgment could have relied on the argument that 
the cases concerned did not amount to internal armed conflicts.  
However, in Isayeva the situation was regarded as clearly being an in-
ternal armed conflict.  Nevertheless, the Court did not refer to that 
concept in its own argument of the situation, but stressed in the very 
first sentence of its assessment that no derogation from Article 2 of the 
European Convention is possible “in peacetime”.  The Court appar-
ently directly applied human rights law rather than turning to humani-
tarian law. According to Abresch, it thus did not address possible excep-
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tions to the protection of the right to life provided for by international 
humanitarian law, but exclusively applied the exceptions which are laid 
down in the European Convention itself.  However, the Court argues 
that no fighters or combatants were present in the convoy which was 
attacked, that could have justified the use of force.  It further consid-
ers the question of proportionality regarding collateral damage – albeit 
without referring to that term – based on the assumption that there had 
been a legitimate target.  Before these considerations, the Court had 
stated in response to the Russian argument that the killings were justi-
fied under that provision that it 

is also prepared to accept that if the planes were attacked by illegal 
armed groups, that could have justified use of lethal force, thus fal-
ling within paragraph 2 of Article 2.  

This has been interpreted as stating that there is no rule per se that in-
surgents may be targeted with lethal force and the Court has been 
praised for having taken a new approach that shows great promise.  
However, it is not that clear whether the Court really took a new ap-
proach or rather – although tacitly – applied standards of international 
humanitarian law in that case.  Taking the Court’s reluctance to ex-
plicitly refer to humanitarian law standards into account, the latter in-
terpretation seems much more likely.  The interpretation by Abresch 
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ignores that there is indeed a distinction between civilians and fighters 
in non-international armed conflicts and that – at least if an admittedly 
high level of military organization is reached – it is difficult to argue 
that fighters should not at all be made the object of an attack beyond 
the mere reaction to them “taking direct part in hostilities”.  If this is 
taken into account, and if the concept of fighter is interpreted narrowly, 
the differences between the two assessment are at the vanishing point. 
The principle of proportionality is built into the rules of international 
humanitarian law, e.g. as part of prohibition of excessive death, injury 
or suffering. This question will thus also be relevant to an inquiry into 
whether particular deaths are arbitrary, if recourse is taken to interna-
tional humanitarian law.  This law should not generally be interpreted 
as remaining behind the basic standard established in the corresponding 
human rights law. On the contrary, when e.g. Protocol II in its more 
detailed provisions establishes a higher standard than the International 
Covenant, this higher standard prevails, on the basis of the fact that this 
rule is lex specialis in relation to the corresponding human rights law. 
On the other hand, human rights rules which have not been reproduced 
in humanitarian law and which provide for a higher standard of protec-
tion should be regarded as applicable. It is a general rule for the applica-
tion of concurrent instruments of human rights and humanitarian law 
that they implement and complement each other instead of forming a 
basis for limitations.  

4. Conclusion  

These considerations have the following consequences for the question 
of targeted killings in non-international armed conflicts: First, civilians 
may only be targeted according to the narrow exceptions provided for 
by the human right to life. One of those exceptions is that of interna-
tional humanitarian law concerning the direct participation in hostili-
ties. Second, fighters in non-international armed conflicts – as a very 
narrowly defined category – may also be targeted beyond their direct 
participation. However, the difficulties of distinguishing them from ci-
vilians and the need to limit targeting to clearly identifiable persons 
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demands a very restrictive interpretation of that concept. It has to be 
reduced to clear-cut cases. Thus, the possibility to attack fighters is re-
stricted to those who live and train in a situation identically to that of 
regular armed forces and those who at the moment of attack take direct 
part in hostilities. The effect of these considerations is thus that – beside 
those persons who are clearly and actively involved in military groups 
that meet the high requirements shown above – the targeting of any 
person in a non-international armed conflict is narrowly related to the 
immediacy of a threat that person poses. 
At the same time, the existence of a non-international armed conflict 
does not exclude the possibility of an international armed conflict at the 
same time. For example, in the Nicaragua case, the International Court 
of Justice held that there was a non-international armed conflict be-
tween Nicaraguan forces and the contras, while at the same time the 
conflict between Nicaragua and the United States was an international 
conflict.  The possibility of such a co-existence was confirmed by the 
International Criminal Tribunal for the Former Yugoslavia in Tadi .  
Insofar, the vague formulation of Common Article 3 of the 1949 Gene-
va Conventions concerning the scope of application, which was consid-
ered at the time as one major defect of this Article, is now considered as 
one of its main advantages.  

III. The Treatment of Certain Non-International Armed Conflicts 
as International Armed Conflicts 

In two situations, conflicts that are factually non-international are treat-
ed – at least in part – as if they were international. The first case is that 
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of an agreement pursuant to Common Article 3 of the 1949 Geneva 
Conventions. According to para. 2, the parties to the conflict 

should further endeavour to bring into force, by means of special 
agreements, all or part of the other provisions of the present Con-
vention. 

The International Criminal Tribunal for the Former Yugoslavia in Tadi  
in part relied on such agreements, albeit as proof for the parties’ percep-
tion of the conflict as non-international.  The second case is that of 
Article 1 para. 4 of the 1977 Additional Protocol I. Under traditional 
international law, wars of national liberation were regarded as civil wars 
that were essentially within the domestic jurisdiction of the State con-
cerned. However, this assessment was changed due to Article 1 para. 4 
of the 1977 Additional Protocol I: 

The situations referred to in the preceding paragraph include armed 
conflicts in which peoples are fighting against colonial domination 
and alien occupation and against racist régimes in the exercise of 
their right of self-determination, as enshrined in the Charter of the 
United Nations and the Declaration on Principles of International 
Law concerning Friendly Relations and Co-operation among States 
in accordance with the Charter of the United Nations. 

The preceding para. 3 refers to international armed conflicts as laid 
down in Common Article 2 of the 1949 Geneva Conventions and de-
clares the Protocol applicable to those armed conflicts. Thus, Article 1 
para. 4 declares that “wars of national liberation” have to be treated in 
the same manner as international armed conflicts, even though they 
may take place exclusively on the territory of one State – being opposed 
by armed groups – and thus per se meet the definition of non-interna-
tional armed conflicts as shown above. In consequence, even concern-
ing States which have not ratified the 1977 Additional Protocol I, a con-
flict between a State and a people fighting against colonial domination 
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or alien occupation might constitute an armed conflict, albeit not an in-
ternational one.  
Article 1 para. 4 applies to “wars of national liberation”. The concept of 
a “national liberation movement” has been used by any group – and 
also by States in support of such groups – of people seeking to over-
throw a government that it is difficult to define.  An important indi-
cation is the recognition by the international community  or by the 
regional arrangement in the area in which the movement is waging its 
conflict  of such an armed resistance group as being the representative 
of a people seeking self-determination. In that regard, the question of 
whether the group serves a social interest is an indication.  Examples 
have been the SWAPO in Namibia’s independence, the ANC in South 
Africa as well as the PLO in connection with the Palestine People. 
Furthermore, the aim of the “war of national liberation” must be to 
overthrow “colonial domination”, “alien occupation” or a “racist re-
gime”. These concepts may be open to considerable interpretation, but 
they were chosen with certain situations in mind. “Colonial domina-
tion” and “racist regime” were directed essentially at South Africa, Na-
mibia, Rhodesia and at the Portuguese colonies at the time of the draft-
ing,  whereas those fighting against “alien occupation” were the Pales-
tinians.  
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As a third element, Article 1 para. 4 refers to “self-determination” as 
laid down in the UN Friendly Relations Declaration.  The declaration 
in its eight paragraphs dealing with self-determination, states the fol-
lowing rights and duties: The right of all peoples to freely determine 
their political status; the duty of States to respect this right and to pro-
mote its realization; the duty of States to refrain from any forcible ac-
tion which deprives peoples of this right; the right of peoples to seek 
and receive support in accordance with the purposes and principles of 
the Charter in their actions against, and resistance to, such forcible ac-
tion by States; and the declaration that under the Charter, the territory 
of a colony or other non-self-governing territory has a status separate 
and distinct from that of the State administering it. 
Additionally, the principle of self-determination is recognised as cus-
tomary international law, is enshrined in the UN-Charter  and has 
been recognised by a number of declarative General Assembly resolu-
tions.  It was initially framed as a right of peoples under “alien subju-
gation, domination and exploitation”,  whose struggle was asserted as 
legitimate by the General Assembly.  But the terminology changed to 
“peoples under colonial rule, foreign domination and alien subjuga-
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tion”  and, even further, not only recognised the legitimacy of the 
struggle, but also its character as an international armed conflict: 

The armed conflicts involving the struggle of peoples against colo-
nial and alien domination and racist régimes are to be regarded as in-
ternational armed conflicts in the sense of the 1949 Geneva Conven-
tions, and the legal status envisaged to apply to the combatants in 
the 1949 Geneva Conventions and other international instruments is 
to apply to the persons engaged in armed struggle against colonial 
and alien domination and racist régimes.  

Thus, self-determination has been defined by the International Court of 
Justice as the “need to pay regard to the freely expressed will of peo-
ples.”  According to Article 1 para. 1 of the International Covenant 
on Civil and Political Rights it entails the right to “freely determine 
their political status and freely pursue their economic, social and cul-
tural development”. There are good reasons to interpret this concept 
narrowly. The search for self-determination is regarded as being legiti-
mate for a people under colonial rule, but not for a people forming a 
minority in national territory. A broader definition would endanger the 
present State system and promote secession with catastrophic conse-
quences e.g. in multi-ethnic regions such as Africa.  This danger is al-
ready paid regard to in the penultimate paragraph dealing with self-
determination in the Friendly Relations Declaration: 

Nothing in the foregoing paragraphs shall be construed as authoriz-
ing or encouraging any action which would dismember or impair, 
totally or in part, the territorial integrity or political unity of sover-
eign and independent States conducting themselves in compliance 

                                                           
 UN GA Res. 3246 (November 29, 1974), Importance of the Universal 

Realization of the Right of Peoples to Self-Determination and of the Speedy 
Granting of Independence to Colonial Countries and Peoples for the Effective 
Guarantee and Observance of Human Rights, UN GAOR 29th Session, Supp. 
No. 31, UN Doc. A/9631 (1975), p. 87. 

 UN GA Res. 3103 (December 12, 1973), Basic Principles of the Legal 
Status of the Combatants Struggling against Colonial and Alien Domination 
and Racist Regimes, UN GAOR 28th Session, Supp. No. 30, UN Doc. A/9030 
(1974), pp. 142-143. 

 ICJ, Western Sahara, Western Sahara, Advisory Opinion of October 16, 
1975, I.C.J. Reports 1975, pp. 12-82, at 25. 

 Kwakwa, Law of Armed Conflict, pp. 53-54. 



Part Four 430 

with the principle of equal rights and self-determination of peoples 
as described above and thus possessed of a government representing 
the whole people belonging to the territory without distinction as to 
race, creed or colour. 

On the other hand, the object and purpose of the 1977 Additional Pro-
tocol I to provide the broadest possible protection is a strong argument 
for a broader interpretation at least concerning Article 1 para. 4. Such 
rights as the prisoner-of-war status only exist in international armed 
conflicts. Finally, according to Article 96 para. 3 of the Protocol, the au-
thority representing the people must undertake to apply the 1977 Addi-
tional Protocol I and the 1949 Geneva Conventions itself and give a 
corresponding unilateral declaration to the Swiss government. 
Article 1 para. 4 has been criticised as being political and for making the 
motive behind an armed conflict a criterion for the application of hu-
manitarian law.  It has to be taken into account though that in those 
cases where the people in question obtain observer status with the 
United Nations, their fight for self-determination had already been “in-
ternationalised”.  In the drafting process, the paragraph was sup-
ported by a majority of states – mostly Eastern bloc and Third World – 
at the diplomatic conference.  Today, the 1977 Additional Protocol I – 
including Article 1 para. 4 – has been ratified by no less than 167 State 
parties – including almost all NATO members but excluding inter alia 
the United States – and thus is almost universally accepted. 
This broad level of acceptance may nevertheless not be interpreted as 
proof of recognition of the Article as customary international law. 
Whether this is the case or not is not totally clear. Article 1 para. 4 of 
the 1977 Additional Protocol I engendered so much debate and contro-
versy that in consequence it hindered several States form ratifying the 
Protocol. Among those are Israel and the United States.  The Article 
went well beyond customary law as it stood in when the Article was 
drafted and arguably has not met the criteria for being absorbed into 
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customary law since it’s inclusion in the 1977 Additional Protocol I.  
Even if the article could be regarded as representing customary interna-
tional law, these States would not be bound by it as they would be per-
sistent objectors to that rule. Thus, it can be concluded that States have 
either explicitly accepted the Protocol and are thus bound by Article 1 
para. 4, or have explicitly rejected the rule and are thus neither bound 
by the Protocol nor by any parallel rule of customary international law. 
The conclusion as to targeted killings in internationalised armed con-
flicts is the following: Once it is accepted that a conflict is covered by 
Article 1 para. 4 of the 1977 Additional Protocol I, the rules applicable 
in international armed conflicts apply.  In case the Article does not 
apply due to the characterization of the conflict as a “war of national 
liberation”, the rules applicable to non-international armed conflicts 
apply.  Finally, if the level of an armed conflict is not reached at all, 
the rules applicable to public emergencies apply.  

D. The Law Applicable in International Armed Conflicts 

There should be no doubt that human rights law applies during 
times of armed conflict, that human rights are relevant aids for inter-
pretation of the laws of war and vice versa.  

Insofar, the situation concerning international armed conflicts is very 
similar to that of non-international armed conflicts as described above: 
Generally, human rights law continues to apply, but may be restricted 
to a certain degree.  Additionally, international humanitarian law is 
applicable as soon as the threshold of an international armed conflict is 
reached.  
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Before the adoption of the UN Charter, war de jure existed as soon as it 
was declared by a sovereign state. Following the adoption of the UN 
Charter and its prohibition of the use of force the term “war” fell out of 
use and was succeeded by the term “armed conflict”,  also referred to 
as “war in the factual sense” as opposed to the earlier concept of de-
clared war.  The question of application of international humanitarian 
law now depends on Common Article 2 para. 1 of the 1949 Geneva 
Conventions. This Article not only lays down the scope of application 
of the Conventions themselves, but according to Article 1 para. 3 of the 
1977 Additional Protocol I also triggers the application of the Protocol, 
which shall apply in the same circumstances as the Conventions. Fur-
thermore, other international humanitarian law rules such as the 1907 
Hague Regulations – which still refer to times of war as their scope of 
application – are treated as applicable in international armed conflicts as 
laid down in the Geneva Conventions.  According to Common Arti-
cle 2 para. 1, the Conventions and thus all these rules shall apply  

to all cases of declared war or of any other armed conflict which 
may arise between two or more of the High Contracting Parties, 
even if the state of war is not recognized by one of them. 

The last part of this paragraph must be read as “even if the state of war 
is not recognised by one or both of them.” This reading corresponds 
the practice of applying the Geneva Conventions in most armed con-
flicts since 1945, without admitting that a state of war exists.  On the 
other hand, the conventions are also applicable where a declaration of 

                                                           
 Compare e.g. the text of the four 1949 Geneva Conventions. 

 Yoram Dinstein, War, Aggression and Self-Defence, 4th ed., Cambridge 
2005, p. 8; Greenwood, in: Fleck (ed.), Handbook, at 41 (para. 202.1). 

 Greenwood, in: Fleck (ed.), Handbook, at 41 (para. 202.2); UK Ministry 
of Defence, Manual, para. 3.2.3 (p. 29). 

 Pictet (ed.), Geneva Conventions, Vol. 4, p. 21; Oppenheim/ Lauterpacht, 
International Law, p. 369; UK Ministry of Defence, Manual, para. 3.2.3 (pp. 
28-29); but see Jean S. Pictet, Le droit humanitaire et la Protection des Victimes 
de la Guerre, Leiden 1973, pp. 49-51. Examples for those exceptional cases, in 
which State have expressed that they regarded themselves as being at war are a 
number of Arab States both in 1948 and 1967 with regard to Israel and by Iran 
and Iraq during their 1980-1988 war, as well as Pakistan in relation to India in 
1965, see Greenwood, in: Fleck (ed.), Handbook, at 43 (para. 203.1). 



The Applicability of the Relevant International Law 433 

war is not followed by actual hostilities.  Additionally, according to 
para. 2 of that Article, the Conventions shall also apply 

to all cases of partial or total occupation of the territory of a High 
Contracting Party, even if the said occupation meets with no armed 
resistance. 

This provision is not intended to affect situations of occupation follow-
ing the outbreak of actual hostilities. In these cases, Article 2 para. 1 ap-
plies.  Unfortunately, neither the 1949 Geneva Conventions nor the 
Protocol give a definition of the term “armed conflict”. War has been 
defined as “a contention between two or more states through their arm-
ed forces, for the purpose of overpowering each other and imposing 
such conditions of peace as the victor pleases.”  The ICRC Commen-
tary refers to an armed conflict as “[a]ny difference arising between two 
States and leading to the intervention of members of the armed forces” 
as an armed conflict within the meaning of Common Article 2.  Ac-
cording to the International Criminal Tribunal for the Former Yugosla-
via, “an armed conflict exists whenever there is a resort to armed force 
between States”.  The second part of this quote, i.e. the part referring 
to “protracted armed violence” as a precondition of a non-international 
armed conflict, has already been discussed above. But also in the inter-
national sphere, not every resort to armed force establishes an armed 
conflict. 
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I. The Intensity Necessary to Fulfil the Preconditions of an Armed 
Conflict 

To amount to an armed conflict, a certain threshold of intensity has to 
be met. The replacing of the border police with soldiers or an accidental 
border incursion by members of the armed forces will not suffice.  
Neither will the use of force by individual persons or groups of per-
sons. Even the accidental bombing of another country does not per se 
amount to an armed conflict. At the other extreme, a full-scale invasion 
of another country would clearly amount to an armed conflict.  
The use of armed force generally has to go beyond one ore more iso-
lated incidents.  Minimal-armed force between states is often referred 
to as an incident, as in “border incident” or “frontier incident”.  
However, according to Dinstein, the law of international armed conflict 
“is brought to bear upon the conduct of hostilities between sovereign 
states, even if these hostilities fall short of war, namely, constitute a 
mere incident.”  This corresponds the view of Gill, who asserts: 

It would be an illogical and inconsistent law of armed conflict which 
would apply to the temporary occupation of a small portion of a 
State’s territory which offered no resistance; but did not apply to a 
series of air strikes or special forces operations carried out by a State 
… on another State’s territory, simply because the target State’s 
armed forces remained outside the fighting.  
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If compared with a non-international armed conflict, it becomes clear 
that the threshold of violence is not of the same importance when it 
comes to an international armed conflict. The international character 
and the fact that regular armed forces of States are involved clearly dis-
tinguishes an armed conflict from “internal disturbances and tensions, 
such as riots, isolated and sporadic acts of violence and other acts of a 
similar nature”. Thus, one can conclude with Pictet: “It makes no dif-
ference how long the conflict lasts, or how much slaughter takes 
place.”  

II. The International Character of an Armed Conflict 

Concerning the parties to an international armed conflict, the prevailing 
view is that it is, by definition, a conflict between States.  However, 
the applicability of the law of international armed conflict is not condi-
tioned on the formal recognition of the statehood of the opposing 
side.  The parties to the conflict only have to satisfy the objective cri-
teria of statehood under international law in order to characterize an 
armed conflict as international.  It is not conditioned on the recogni-
tion of the enemy or as a government.  This is why, for example, the 
Taliban regime, which was not recognised by the international commu-
nity at large, but was in control of most of the territory of Afghanistan 
was bound – as a de facto government – by the law of international 
armed conflict.  Concerning the parties to an international armed 
conflict, the International Criminal Tribunal for the Former Yugoslavia 
stated in Tadi : 

It is indisputable that an armed conflict is international if it takes 
place between two or more States. In addition, in case of an internal 
armed conflict breaking out on the territory of a State, it may be-

                                                           

 Pictet (ed.), Geneva Conventions, Vol. 1, p. 32. 

 Derek Jinks, ‘September 11 and the Laws of War’, in: 28 The Yale J. Int’l 
L. (2003), pp. 1-50, at 20. 

 Greenwood, in: Fleck (ed.), Handbook, at 45 (para. 206). 

 Dinstein, Conduct of Hostilities, p. 16. 

 Id. 

 Greenwood, 78 Int’l Aff. (2002), at 312-313. 



Part Four 436 

come international (or, depending upon the circumstances, be inter-
national in character alongside an internal armed conflict) if (i) an-
other State intervenes in that conflict through its troops, or alterna-
tively if (ii) some of the participants in the internal armed conflict 
act on behalf of that other State.  

While the first alternative precondition, an intervention by another 
state, can easily be proven on a factual basis, the second precondition is 
more complex to analyse.  Since the International Criminal Tribunal 
for the Former Yugoslavia’s appeal on jurisdiction decision, it is clear 
that armed conflicts can be of a mixed nature and thus be in part inter-
national and in part non-international.  On the other hand, the com-
plicated decision of whether a conflict is internal or international due to 
“internationalisation” has lead to a general critique on the different def-
inition of international and non-international armed conflicts.  This 
has, however, not led yet to a single definition of armed conflict and the 
differentiations still prevail. 

1. Horizontally Mixed Armed Conflicts 

Armed conflicts may be mixed horizontally in the sense that they in-
corporate elements of inter-state hostilities, i.e. between two or more 
belligerent states, and intra-state hostilities, i.e. between two or more 
clashing groups within the territory of one of the belligerent states. 
Such dual conflicts can either take place simultaneously or commence 
consecutively. In the latter case, either conflict can precede the other. 
An important feature of such horizontally mixed conflicts is that the in-
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ternal and the international parts have disparate strands. If these strands 
are not merging, the two conflicts will co-exist and be covered by the 
respective law applicable to international and non-international armed 
conflicts respectively.  
Examples for such a situation are the (non-international) conflict be-
tween the Contras and the government of Nicaragua and the (interna-
tional) actions of the United States against Nicaragua  or the (non-
international) conflict of the Taliban Regime with the Northern Alli-
ance in Afghanistan and the (international) hostilities between the Tali-
ban and the United States. The law of international armed conflict will 
then only control the international operations.  

2. Vertically Mixed Armed Conflicts 

A different scenario is referred to as “vertically mixed”. An armed con-
flict may start as an intra-state armed conflict and evolve into an inter-
state armed conflict, and thus become vertically mixed or international-
ised. This may happen in two situations. First, a foreign State might in-
tervene on the side of one of the parties to the conflict which was – up 
to that point – a purely internal conflict.  This intervention could ei-
ther take place on behalf of the government fighting against rebels.  
Such an intervention does not necessarily render the internal conflict 
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international.  On the other hand, a foreign State could intervene in 
aid of rebels. In the latter case, the conflict is from then onwards re-
garded as an international armed conflict.  A second possibility to es-
tablish a vertically mixed armed conflict is implosion of a state which 
has fragmented into two or more states due to a civil war.  
An example for the first constellation is the participation of the Federal 
Republic of Yugoslavia (Serbia-Montenegro) in hostilities in Bosnia-
Herzegovina after the latter seceded from Yugoslavia and became an 
independent State in 1992.  The same applies to the armed conflict 
fought between the Northern Alliance and the Taliban government, 
that was “internationalised” by virtue of the close link between the 
Northern Alliance and the U.S.-lead coalition from October 2001 on-
wards.  In consequence, in different phases of an armed conflict, dif-
ferent parts of the law of armed conflict may apply.  

3. Several Conflicts or One Situation that Must Be Regarded as a 
Whole? 

There are views that tend to see a conflict as a whole rather than a com-
bination of several conflicts of different quality. Some authors thus 
came to the conclusion that the fighting in the former Yugoslavia from 
1991 onwards must be considered to be one international armed con-
flict, arguing that to divide it into isolated segments to exclude the ap-
plication of the rules of international armed conflict would be artifi-
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cial.  This is certainly true for situations where – as part of an interna-
tional armed conflict – nationals of a State fight against their nation 
State together with armed forces of the enemy State.  However, it 
cannot be the general consequence concerning any conflict situation 
which has internal and international aspects. The critique concerning 
the co-existence of several conflicts seems to be very much coined on 
situations which are vertically mixed. As shown above, in most of these 
cases – except the intervention of a foreign State on behalf of the State 
which is the theatre of the conflict – is regarded as one international 
armed conflict. The situations referred to as horizontally mixed armed 
conflicts rather resemble different armed conflicts which take place at 
the same time, but not necessarily at the same place. It is possible that 
one State is involved in an international armed conflict with another 
State and at the same time in a totally independent internal armed con-
flict with a rebel group. At least in the latter case it is difficult to argue 
that the purely internal conflict should be covered by a different set of 
rules than any other internal armed conflict, with all the consequences 
such as combatant immunity and prisoner-of-war status of the insur-
gents who would otherwise be subject to criminal prosecution. Admit-
tedly, it may factually be difficult to differentiate the internal from the 
international conflict. There are – as always – grey areas between these 
extremes and from a certain point of interrelation it will be difficult to 
distinguish the conflicts from each other. But the International Crimi-
nal Tribunal for the Former Yugoslavia has shown that it is possible to a 
certain degree and has received appraisal for not 

choosing the easy route of considering the entire situation an inter-
national armed conflict. … But that route would have deprived the 
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Tribunal of the opportunity to affirm that serious violations of in-
ternational law committed in internal wars are crimes under interna-
tional customary law and to develop and consolidate humanitarian 
law for the most frequent and the most cruel of conflicts: non-inter-
national armed conflicts.  

III. Conclusion 

The convergence of the two bodies of law with respect to international 
and internal armed conflict will eventually reach a stage where the focus 
of examination should turn to the threshold question relating to wheth-
er or not there exists an armed conflict.  However, concerning the 
rules relevant to the question of targeted killings, in both situations – 
internal or international – different standards still apply. With regard to 
the status of the targeted person as a civilian, a combatant or a fighter in 
a non-international armed conflict, the distinction is thus necessary. As 
shown above, the threshold of violence is not as important as it is with 
regard to non-international armed conflicts. Furthermore, complex sit-
uations such as vertically or horizontally mixed armed conflicts are not 
per se but in most cases treated as international armed conflicts, at least 
if the different components are strongly interrelated. In international 
armed conflicts – but also in those non-international armed conflicts 
which are treated in part or as a whole as international armed conflicts – 
the human right to life applies. However, it is to a large degree influ-
enced by the likewise applicable rules of international humanitarian 
law. Thus, concerning the killing of combatants as well as civilians, the 
latter set of rules is the more relevant one. A targeted killing taking 
place in the context of an armed conflict has to be judged by interna-
tional humanitarian law standards. If such a killing is legal under inter-
national humanitarian law, it cannot be regarded as violating the right 
to life under human rights law.  
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E. Military Occupation 

The International Court of Justice and human rights treaty bodies have 
insisted that human rights law applies alongside international humani-
tarian law to military occupations.  The question as to whether the 
law is applicable to situations of occupation is thus less disputed than 
the question of whether a certain situation amounts to an occupation. 
Examples of states that failed to recognise the applicability of the law of 
belligerent occupation to their actions in foreign countries under their 
control are the Indonesian occupation of East Timor, the Soviet occu-
pation of Afghanistan and the Iraqi occupation of Kuwait.  Similarly, 
the Israelis have argued that the West Bank has a status sui generis, and 
according to the “Missing Reversioner Theory” is not occupied in the 
sense of the 1949 Geneva Conventions.  
Article 42 of the Hague Regulations links occupation to war. Accord-
ingly, territory is considered occupied “when it is actually placed under 
the authority of the hostile army”. The 1949 Geneva Convention IV 
widens the concept in its Article 2, including cases in which it “meets 
with no armed resistance”. This pays regard to the fact that “at the 
heart of all occupations exists a potential – if not inherent – conflict of 
interest between occupant and occupied.”  
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Thus, territory is occupied whenever a hostile armed force establishes 
“effective control” over it.  Occupation relates to an international 
armed conflict, albeit with its own specific rules. The law of occupation, 
like the law of war, equally applies to lawful and unlawful armies and 
thus disregards prior acts of aggression.  These rules – the 1907 Ha-
gue Regulations and the 1949 Geneva Convention IV – do not, as 
shown above, contain specific standards concerning targeted killings. 
Thus, generally the rules of human rights law apply. However, the sit-
uation in an occupied territory can vary considerably. It can be “calm” 
in one part or at one time and in other parts or at other times, hostilities 
can break out. 

I. “Calm” Occupations 

In situations of “calm” occupation, the occupying power exercises “ef-
fective control”. Thus, human rights law – including the possibility of 
derogations – applies and the use of force against any person is gener-
ally covered by the “law enforcement model”.  The essential protec-
tion afforded to persons in occupied territories is designed to ensure re-
spect for their lives.  As Nolte put it: 

Non-derogable human rights are increasingly seen as a source for 
making more specific the general rules of the law of occupation con-
cerning the power of the occupying force to uphold public order 
and its limits. In such situations, the requirement of immediacy of 
the danger, which is a core element of human rights law, apply.  
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In consequence, the occupying power may only resort to lethal force or 
force presumably lethal in situations such as self-defence and defence of 
another person etc., i.e. in those situations which are accepted excep-
tions form the prohibition to kill under human rights law. As shown 
above, international humanitarian law can also provide for such excep-
tions.  However, it has to be stressed again that even persons “sus-
pected of or engaged in activities hostile to the security of the State” 
may not be simply targeted. They are subject to criminal legislation and 
detention. Article 5 para. 1 of the 1949 Geneva Convention IV does not 
provide for an exception to the right to life.  Thus – at least concern-
ing the right to life – a situation of “calm” occupation does not differ 
from times of “peace”. Certain rights of protected persons under the 
1949 Geneva Convention IV can be restricted under certain circum-
stances.  But this does not include the right to life. One can thus only 
support the Human Rights Committee’s statement in connection to 
targeted killings in occupied territories: 

Before resorting to the use of deadly force, all measures to arrest a 
person suspected of being in the process of committing acts of terror 
must be exhausted.  

What the Committee referred to is the principle of proportionality as 
part of the protection of the right to life under the International Cove-
nant on Civil and Political Rights. As shown above, the same applies to 
the other human rights treaties and the protection of the right to life 
under customary international law. 
On the other hand, the occupying force is also responsible for the secu-
rity inside the occupied territory. According to article 43 of the 1907 
Hague Regulations and articles 29 and 47 et seqq. of the 1949 Geneva 
Convention IV the occupying power assumes responsibility for the oc-
cupied territory and its inhabitants and is responsible for “l’ordre et la 
vie publics”.  Thus, the occupant has not only the right, but even the 
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responsibility of taking security measures.  An occupying power is 
thus not defenceless if it comes to riots or violent demonstrations in the 
occupied territory. However, as long as the level of an armed conflict is 
not reached, these threatening situations must be faced by means which 
are governed by human rights law, and not through military operations 
governed international humanitarian law on the conduct of hostili-
ties.  This includes the human right to life and thus the necessity to 
carefully plan the operations in order to limit possible damage, to 
choose those means which are least dangerous and only resort to the 
use of deadly force as an absolute last resort. In that regard, the use of 
non-lethal weapons has to be taken into account.  All these actions 
are subject to the principle of proportionality. Additionally, as long as 
riots do not amount to an armed conflict, the persons taking part there-
in may not be treated as civilians who “take direct part in hostilities”.  
In a “calm” occupation, there are no such hostilities – i.e. as part of an 
armed conflict – in which civilians could take direct part. Thus, civilians 
who oppose the occupying powers – even by resorting to armed force – 
generally have to be treated as protected persons “engaged in activities 
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hostile to the security of the State” with the consequences shown 
above. 
Finally, in the context of an overall “calm” occupation, the occupying 
power may be faced by armed forces of the occupied State who con-
tinue combat operations. If this is the case and such operations reach 
the level of an armed conflict, they must be treated according to the 
rules concerning armed conflicts. Such an situation thus amounts to an 
resumption or outbreak of hostilities in an occupied territory. The pre-
cise moment when the level of hostilities might trigger the application 
of conduct of hostilities rules in a situation of occupation is unclear. At 
least according to the spirit of the 1949 Geneva Convention IV, occupy-
ing powers are generally supposed to ensure security by means of law 
enforcement measures such as arrest, internment and trial for criminal 
offences.  

II. Special Exception to the Right to Life in Situations of “Calm” 
Occupation? 

It has been argued by authors – who generally accept the human rights 
and humanitarian law standards regarding targeted killings that were 
developed above – that targeted killings beyond those standards can be 
lawful in certain circumstances where there are no other means avail-
able.  If there has not been a resumption of hostilities, the targeted 
persons are neither combatants and nor civilians taking direct part in 
hostilities. Thus, the law enforcement model applies  and deadly force 
could only be used to oppose imminent threats.  On the other hand, 
it is possible that in such a situation the state has in fact not sufficient 
physical control over the occupied territory e.g. to enforce an arrest. 
This might be due to factual circumstances or to an agreement accord-
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ing to which the occupying State has given up its jurisdiction in whole 
or in part.  
Now, some authors are of the opinion that the duty of a State to protect 
its own citizens in such a situation entails the possibility of targeting 
persons who plan potential lethal actions under the following circum-
stances: 

(1) It is carried out in an area where the state does not exercise effec-
tive control so that it cannot reasonably effect an arrest; and (2) the 
state authorities have sought to transfer the individual from what-
ever authority is in control of the area, assuming that there is such 
an authority; and (3) the individual has engaged in serious, life-
threatening, hostile acts and the state has reliable intelligence that 
the individual will continue to commit such acts against the lives of 
persons the state is under an obligation to protect; and (4) other 
measures would be insufficient to address this threat.  

Doswald-Beck goes as far as expanding this exception to non-interna-
tional armed conflicts, concerning fighting members of rebel groups 
who are at the moment of the targeting not involved in violent acts. She 
admits that such actions are strongly dependent on the quality of intel-
ligence and procedural requirements and allow considerable potential 
for abuse. 

The doubts of Doswald-Beck are well founded, but the main argument 
against such an exception has another basis. The exception formulated 
above might be understandable and even regarded as reasonable and 
necessary from a factual point of view, but it simply does not have a le-
gal basis. It expands the concept of immediacy to a degree which is not 
compatible to the standards developed above. According to these stan-
dards, there is no room for additional exceptions that go beyond those 
which are provided for by the human rights instruments and the right 
to life under customary international law itself. And these exceptions 
are either tied to the imminence of a threat or to the standards of inter-
national humanitarian law. As shown above, non of the latter possible 
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exceptions cover a situation as described by Doswald-Beck. They are 
either tied to the status of the targeted person as a combatant or to his 
direct participation in hostilities. These standards would be moot if – 
after accepting that they apply – one would conclude that out of factual 
needs, they must be set aside in “exceptional situations”. 

III. Resumption or Outbreak of Hostilities in a Territory Under 
Occupation 

If occupying forces do not succeed in establishing or exercising author-
ity over a certain territory, humanitarian law does not consider this ter-
ritory as occupied. Thus, the general rules of armed conflict apply to 
this territory. The same applies as soon as hostilities break out (again) in 
an occupied territory and the occupying power looses “effective con-
trol”.  The decisive question in that regard is thus that concerning the 
threshold that has to be crossed to change the situation of a “calm” oc-
cupation to that of an armed conflict and trigger the application of the 
different set of rules. 
The mere fact that force is used by the occupying power cannot be de-
cisive. Otherwise, this would render meaningless the rule shown above, 
i.e. that human rights and the “law enforcement model” apply to 
“calm” occupations. Even the use of considerable force has to be treat-
ed cautious. Otherwise, the occupying power could – by the level of 
force it uses itself – decide which legal regime applies.  Thus, any re-
sumption or outbreak of hostilities must result from those challenging 
the occupation. Their activities – and not the reaction by the occupying 
power – must go beyond the level of riots or violent demonstrations as 
referred to above. An example for this would be the use of military 
force by the armed forces of the occupied state. Such an resumption of 
hostilities would allow the occupying power to oppose it by force in 
accordance with international humanitarian law. It would, however, not 
mean that the whole occupied territory would be part of an armed con-
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flict again. Those areas not affected by the new hostilities which remain 
“calm” at the same time remain occupied territory subject to the law of 
occupation and the rules concerning deadly force as shown above.  
A less clear but more common example is that of military resistance ac-
tivity in an area under occupation by groups who are not officially part 
of the armed forces of the occupied state. In case these groups come 
under the international humanitarian law definition of armed forces as 
shown above,  the same rules as to the resumption of hostilities by 
regular armed forces apply. According to Cassese, 

[a]n armed conflict which takes place between an Occupying Power 
and rebel or insurgent groups – whether or not they are terrorist in 
character – in occupied territory, amounts to an international armed 
conflict. There are three reasons for this proposition: (1) internal 
armed conflicts are those between a central government and a group 
of insurgents belonging to the same State (or between two or more 
insurrectional groups belonging to that State); (2) the object and 
purpose of international humanitarian law impose that in case of 
doubt the protection deriving from this body of law be as extensive 
as possible, and it is indisputable that the protection accorded by the 
rules on international conflicts is much broader than that relating to 
internal conflicts; (3) as belligerent occupation is governed by the 
Fourth Geneva Convention and customary international law, it 
would be contradictory to subject occupation to norms relating to 
international conflict while regulating the conduct of armed hostili-
ties between insurgents and the Occupant on the strength of norms 
governing internal conflict. It follows that the rules on international 
armed conflict also apply to the armed clashes between insurgents in 
occupied territories and the belligerent Occupant.  

This quotation of Cassese is the only source the Israeli Supreme Court 
relied on when it found that the situation in the Occupied Territory is 
not only an armed conflict, but also international in character.  
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Others argue that the test used to establish the existence of a non-
international armed conflict should be applied in such a situation. It is 
acknowledged that the application of this test is an invention, but it is 
argued that it fits the situation, which is comparable to that of an non-
international armed conflict.  The test would thus include the ele-
ments of intensity and duration of violence that requires the State to re-
sort to military measures.  This would mean that – in application of 
Article 1 para. 2 of the 1977 Additional Protocol I – isolated sporadic 
attacks by resistance movements would not meet the required thresh-
old. 
There are sound arguments in support of this latter assessment. As soon 
as a situation of occupation has been a “calm” occupation, i.e. the hos-
tilities vanish and the territory is under the effective control of the oc-
cupying power, the situation legally very much resembles that of a 
“peaceful” State. The occupying power is the only State – possibly for 
decades – to exercise exclusive effective control over the territory and 
possibly no other State is laying claim to that territory.  Therefore, as 
shown above, any disturbances, tensions or riots are treated first and 
foremost according to those rules applicable “in peace”, namely human 
rights, only accompanied by some additional possibilities of derogation 
concerning those persons “hostile to the security of the State” as laid 
down in the law of occupation. If the intensity of violence is higher, the 
next level such disturbances in a national territory could reach is that of 
a non-international armed conflict. The latter situation is almost identi-
cal to that in a “calm” occupied territory. 
Another argument for such a treatment as a non-international armed 
conflict is the following: in certain occupations, the primary interna-
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tional armed conflict finally ceased.  An uprising by a resistance 
movement in such a territory is difficult to regard as an international 
armed conflict. The insurgents themselves possibly are not purporting 
to fight on behalf of any State, nor is their struggle directly related to 
the initial international armed conflict.  Even if such a movement 
would meet the organizational requirements of being an “armed force”, 
it will thus most likely not “belong to a Party to the conflict” within 
the meaning of Article 4 of the 1949 Geneva Convention III or Arti-
cle 43 of the 1977 Additional Protocol I. 
On the other hand, to treat an uprising in an occupied territory as a 
non-international armed conflict is also not compatible with the defini-
tion of non-international armed conflicts, as this definition comprises 
conflicts “occurring in the territory of one of the High Contracting 
Parties”.  To subsume an uprising in an occupied territory – i.e. a ter-
ritory outside the accepted international frontiers of the occupying 
State  – under that definition would either expand that concept be-
yond the wording of Common Article 3 of the 1949 Geneva Conven-
tions or implicitly accept that occupation turned into something rather 
comparable to an annexation. Both possibilities are outside existing law. 
Initially, the law of occupation was not drafted with long term occupa-
tions in mind, but also does not limit the duration of occupation.  As 
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a strict matter of law, the full range of rights and duties placed upon an 
occupying power continues to remain in force for the duration of the 
prolonged period.  On the other hand it has to be kept in mind that 
an occupation is generally part of an international armed conflict. The 
law of occupation is part of the international humanitarian law applica-
ble to international armed conflicts.  Thus, if there is a necessity to 
apply rules of international humanitarian law, these are those rule appli-
cable in international armed conflicts. The application of the law of oc-
cupation actually is an exception to the general rules applicable in in-
ternational armed conflict, namely for those cases and only to the ex-
tent that the armed forces of the occupying power are exercising the au-
thority required for an occupation to exist.  
According to this system, there can only be two different status: either 
an occupation or an ongoing international armed conflict. Thus, any 
considerable resumption of force which reaches the threshold of an 
armed conflict – be it by regular troops or irregulars who fulfil the pre-
conditions to qualify as combatants – will re-establish the international 
armed conflict and thus render the corresponding set of rules applica-
ble.  
This not only corresponds the system of the law of occupation, it also 
leads to logical results: If an occupying power leaves – due to profound 
violent resistance – the law enforcement sphere and utilizes the more 
comprehensive possibilities of using force according to the armed con-
flict paradigm, then also its opponents should enjoy the advantages of 
the armed conflict paradigm. These advantages are – for those who 
qualify as combatants – most of all combatant immunity and prisoner-
of-war status, two concepts which only exist in international armed 
conflicts, but not in non-international armed conflicts. 
Those who do not qualify as combatants are treated in the same manner 
in both kinds of conflicts. They are civilians and may only be attacked 
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while they take direct part in hostilities. They do not enjoy immunity 
from criminal prosecution for such participation. But they may not be 
targeted due to their membership in a certain group, unless this group 
qualifies as irregular armed forces. 
If such a situation was treated as a non-international armed conflict, the 
occupying power would have the possibility to choose the best of both 
worlds. It could leave the law enforcement model and attack those who 
qualify as fighters. The inhabitants of the occupied territory – civilians 
and fighters – would thus only lose major parts of human rights protec-
tion but get no additional protection under international humanitarian 
law in return. Additionally, the somehow diffuse concept of “fighter” 
would enable the occupying power to expand the group of those who it 
regards as persons who may be targeted. In a non-international armed 
conflict, the application of the principle of distinction is more compli-
cated than in an international armed conflict, a fact which might even 
be welcome to the occupying power. 

IV. Conclusion 

In situations of “calm” occupation, generally human rights standards 
apply. In consequence, up to the level of an armed conflict, riots or in-
surrections have to be dealt with resorting to law enforcement meas-
ures. This includes the use of force subject to the human right to life. 
This standard is not extended by the law of occupation, as this branch 
of law does not provide for any legal basis to use lethal force that goes 
beyond that of the human right to life. 
If a violent situation in an occupied territory reaches the level of an 
armed conflict, it cannot be treated according to the standards applica-
ble in non-international armed conflicts. Admittedly, the situation is of-
ten similar to such a conflict, as resistance movements which do not 
meet the definition of regular armed forces are often involved. On the 
other hand, any occupation is the result of an international armed con-
flict which is disrupted by a period of “calm” occupation. If this period 
is not followed by a settlement of the armed conflict – e.g. by a peace 
treaty – and the hostilities resume, the international armed conflict con-
tinues and thus the law applicable in international armed conflicts ap-
plies. 
In consequence, the human rights law is supplemented by international 
humanitarian law rules concerning targeted killings. This means that 
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combatants may be targeted, but civilians may generally not – unless 
and for such time as they take direct part in hostilities.  

F. International Humanitarian Law and the “War on 
Terror” 

The term “war on terror” suggests that the efforts to fight international 
terrorism – at least since September 11, 2001 – fall into the category of 
an armed conflict. On September 20, 2001, U.S. President George W. 
Bush declared: 

Our war on terror begins with al Qaeda, but it does not end there. It 
will not end until every terrorist group of global reach has been 
found, stopped and defeated.  

Also earlier U.S. Presidents have declared “wars” on phenomena, such 
as the “war on poverty”  and the “war on drugs”.  However, these 
“wars” largely consisted of national legislation addressing the respective 
problems. The younger term “war on terror” was not coined in reac-
tion to September 11, 2001. Military force had been used previously 
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against “terrorist-supporting states”  and the term itself had already 
been used by U.S. President Ronald Reagan, who declared a “war 
against international terrorism”, and sent American bombers against 
Libya in reaction to the involvement of the Libyan Government into 
the April 5, 1986 bombing of the West Berlin nightclub La Belle.  
Calls for a “war on terror” also accompanied the strike on Iraq follow-
ing the failed assassination attempt on former U.S. President George 
Bush and the attack on Afghan camps linked to Osama bin Laden in 
1998.  In the trial of Sheikh Omar Abdel-Rahman and his nine ac-
complices for the 1993 World Trade Center bombing, the U.S. Attor-
ney General opened by stating that “this is a case involving a war.”  

The term can be traced back to a 1977 title of the Time magazine. The 
October 31 cover shows a picture of the Lufthansa flight 181 (“Lands-
hut”), which had been hijacked to Mogadishu by four members of the 
Popular Front for the Liberation of Palestine.  There, on October 17./ 
18., 1977, a special unit of the German Federal Police (then Bundes-
grenzschutz) freed all 86 hostages and killed three of the hijackers.  
Beside the “war on terror”, neither of the above “wars” declared by 
former U.S. Presidents referred to anything similar to an armed con-
flict. However, the U.S. President George W. Bush seems to take the 
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term “war on terror” quite literally, as a real war.  Attempts by the 
U.S. Department of Defense to change the term to “global struggle 
against violent extremists” have failed.  Thus, it has to be carefully ex-
amined whether the term “war on terror” has any legal implications, 
especially regarding the application of international humanitarian law, 
or whether it only is “stirring rhetoric to rally the nation”  and equals 
such earlier rhetoric. 
As shown above, there is no special status under international humani-
tarian law of a “terrorist”.  Similarly, the relationship between “ter-
rorism” and international humanitarian law does not depend on the ex-
istence of a definition of “terrorism”. The threshold of applicability of 
international humanitarian law is not linked to the question of whether 
certain acts a regarded as amounting to “terrorism”.  The question of 
applicability is solely based on the standards shown above, and not in 
the hands of a possible party to such a conflict. The same holds true for 
the application of human rights law and its possible derogations. Dif-
ferent authors argue that international humanitarian law applies to the 
“war on terror” as it is either a non-international or an international 
armed conflict.  It is clear that the United States and the countries al-
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lied with it constitute one side of the equation.  The other side, how-
ever is undefined and thus situations referred to as the “war on terror” 
have to be assessed on a case-by-case basis in order to establish whether 
those situations fall into the categories of international humanitarian 
law. 

I. Is the “War on Terror” an International Armed Conflict? 

The regular framework of traditional humanitarian law does not foresee 
a scenario of hostilities between a State and a transnational terrorist 
group.  However, the underlying purposes of the laws of war could 
also apply to conflicts with “terrorist organisations”.  But does this 
mean that they apply de lege lata? Common Article 2 of the 1949 Ge-
neva Conventions refers to an armed conflict as taking place “between 
two or more of the High Contracting Parties” and thus means States. 
On the other hand, it has been argued that it would be 

an illogical and inconsistent law of armed conflict which would ap-
ply to the temporary occupation of a small portion of a State’s terri-
tory which offered no resistance; but did not apply to a series of air 
strikes or special forces operations carried out by a State against ter-
rorist bases on another State’s territory, simply because the target 
State’s armed forces remained outside the fighting and its govern-
ment was not responsible for the acts of the terrorists.  

On the other hand, if the “war on terror” was regarded as an interna-
tional armed conflict, and even as a single global one, deliberate attacks 
upon members of the “enemy armed forces” would be lawful world-
wide: 
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If fully applied, this theory would have justified, subject to the prin-
ciple of proportionality, an ambush attack on José Padilla when he 
left his plane at a Chicago airport.  

Accordingly, “an al-Qaeda member on the streets of a European city 
like Hamburg could lawfully be targeted.”  

1. Level of Violence 

To meet the threshold of an armed conflict and thus trigger the applica-
tion of international humanitarian law, as shown above, a certain level 
of violence is necessary. This level is considerably lower in relation to 
international armed conflicts as opposed to non-international armed 
conflicts. Nevertheless, not each situation of a “terrorist nature” includ-
ing a foreign element qualifies as an armed conflict.  
The question of intensity should not be confused with the question 
whether a certain act amounts to an armed attack triggering the right to 
self-defence under the jus ad bellum. However, those acts which are ac-
cepted to qualify as such an armed attack and are the starting point of 
an armed conflict and thus also trigger the application of the jus in bel-
lum. According to Rowles, this is the case for such “terrorist attacks” 
which are “on a scale equivalent to what would be an armed attack if 
conducted by government forces.”  
Thus, it has been argued that the level of violence reached by the Sep-
tember 11, 2001 attacks on the World Trade Center – even as an isolated 
act – is sufficient to establish an armed conflict.  It may be doubted 
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whether the threat really is of a new quality if past terrorist attacks like 
the 1993 bombing of the World Trade Center, and the 1995 bombing in 
Oklahoma City as well as Northern Irish and Basque terrorism is taken 
into account. Thus, already before September 11, 2001 it had been ar-
gued that danger from terrorist organisations entitled states to respond 
with the use of its armed forces.  However, it has to be admitted that 
concerning quantity, the attacks on the World Trade Center clearly 
reach the level of attacks that take place in or start an armed conflict. 
The death toll is higher than that of the World War Two Japanese attack 
on Pearl Harbour.  Especially if the international reaction to the Sep-
tember 11 attacks is taken into account, it can be understood that the 
level of violence was generally regarded as being comparable to that of 
an international armed conflict.  Beside that, it has also been argued – 
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directly referring to international humanitarian (and criminal) law ter-
minology – that such acts amount to crimes against humanity.  How-
ever, it has to be kept in mind that the level of violence is not the only 
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criterion. The U.K. for example explicitly excludes high level violence 
by terrorists (“concerted acts of terrorism”) from its understanding of 
an armed confect and states that, 

it is the understanding of the United Kingdom that the term ‘armed 
conflict’ of itself and in its context denotes a situation of a kind 
which is not constituted by the commission of ordinary crimes in-
cluding acts of terrorism whether concerted or in isolation.  

Not only Rowles himself is of the opinion that a single, one-time attack 
by a “terrorist group” would not amount to an armed attack which 
would justify the use of force and thus establish an armed conflict.  
At the same time, a single forcible reaction to a “terrorist attack” – such 
as an attack against an operational basis or against a leader of a “terror-
ist group” – would in itself not be sufficient to meet the threshold of in-
tensity.  

2. Parties to a Possible International Armed Conflict 

Even if it is accepted that the level of violence which is necessary to es-
tablish an armed conflict can be reached by a terrorist attack, the fur-
ther aspects of an armed conflict must also be given. Such a conflict is – 
as shown above – classically defined by the participation of at least two 
states. It thus generally does not comprise what has been referred to as 
“a new form of armed conflict”  or “unconventional war”  in rela-
tion to a terrorist group. However, a possibility to cover such “new 
conflicts” would be that a non-State actor could be a party to an inter-
national armed conflict according to Common Article 2 of the 1949 
Geneva Conventions. This possibility is examined first. According to 
the second possible approach, an armed conflict exists between the vic-
tim State of the terrorist attack and the host State of the terrorist group. 
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In this constellation the members of the terrorist group could be legiti-
mate targets. 

a) An International Armed Conflict between a State and “Terrorist” 
Non-State Actors? 

Not only the U.S. administration under president George W. Bush ar-
gues that the “war on terror” is an international armed conflict taking 
place between a State and a non-State actor, i.e. the U.S. and al-Qae-
da.  This assessment corresponds to the fact that al-Qaeda is said to 
have “declared a jihad, or holy war, against the United States” in 
1996.  Thus, the “war” paradigm seems to be used by both sides.  
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One of the arguments that the “war” paradigm must be preferred in 
comparison to law enforcement and criminal law is that due process 
rules in criminal proceedings would demand States to share their 
knowledge and intelligence with the defendants who are – according to 
some authors – not “ordinary defendants” but “enemies” of the State. 
This information could then prove to be very useful for terrorist groups 
and “educate the enemy”.  It is undisputed that non-State actors like 
al-Qaeda are not “High Contracting Parties” to the international hu-
manitarian law conventions.  However, to support the “war” assess-
ment legally, it has been argued that also a non-State actor such as the 
organisation al-Qaeda could be a party to an international armed con-
flict as a “power” under Article 2 para. 3 of the 1949 Geneva Conven-
tions.  This paragraph reads: 

Although one of the Powers in conflict may not be a party to the 
present Convention, the Powers who are parties thereto shall re-
main bound by it in their mutual relations. They shall furthermore 
be bound by the Convention in relation to the said Power, if the lat-
ter accepts and applies the provisions thereof. 

Already the paragraph itself strongly supports the view that “power” 
only refers to those who can be party to the Conventions, namely 
States. National liberation movements tried to become party to the 
Conventions, but could not due to a lack of statehood. The same holds 
true for governments in exile.  If the use of the term “power” is ana-
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lysed throughout the 1949 Geneva Convention IV several hints can be 
found that it refers to a State. Article 4 refers to “nationals” of such a 
power, Article 9 para. 1 refers to “nationals” and “protecting powers” 
as well as “neutral powers”. Article 11 para. 5 refers to “the territory of 
the said power”, and Articles 36, 39 as well as Article 48 refer to “na-
tionals” and the “territory” of a power. Finally, Article 23 in the Eng-
lish version several times refers to “power” and in para. 4 to “the power 
which permits their free passage”. The likewise authentic French text  
as usual refers to “puissance” but in para. 4 explicitly refer to “l’Etat qui 
autorise leur libre passage”. Thus, it becomes clear that the terms “pow-
er” and “puissance” are used interchangeably with “State” and “l’Etat”. 
This assessment is also supported by the drafting history. In the discus-
sions on “Powers” which may not be a party to the Convention, it was 
referred to as “non-Contracting State” or “l’Etat non contractant” re-
spectively.  Thus, one cannot but conclude that the Geneva Conven-
tions imply that a “Power” must be a State and cannot merely be a 
powerful organisation of some kind.  Hence, international humanitar-
ian law does per definitionem not apply to an international conflict be-
tween a State and a non-State actor and such a conflict does not qualify 
as an international armed conflict. 

In the language of international law there is no basis for speaking of 
a war on Al-Qaeda or any other terrorist group, for such group can-
not be a belligerent, it is merely a band of criminals, and to treat it as 
anything else risks distorting the law while giving that group a status 
which to some implies a degree of legitimacy.  

                                                           
West Africa People’s Organisation (SWAPO) of August 25, 1981, by the Af-
ghan National Liberation Front (ANLF) of December 24, 1981, by the Pales-
tine Liberation Organization (PLO) of July 7, 1982, etc. 

 See Article 150 of the 1949 Geneva Convention IV. 

 See Pictet (ed.), Geneva Conventions, Vol. 4, pp. 24-25. 

 See also European Commission for Democracy through Law, Opinion 
No. 245/2003, paras. 11-12. 

 Christoper Greenwood, ‘War, Terrorism, and International Law’, in: 56 
Current Legal Probs. (2004), pp. 505-530, at 529; see also Paust, 28 Yale J. Int’l 
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Thus, violence between a state and a transnational terrorist group is not 
an international armed conflict.  Al-Qaeda – as most likely all “ter-
rorist organisations” – also cannot be regarded as oppressed “peoples” 
entitled to exercise the principle of self-determination against occupy-
ing or colonial forces within the meaning of Article 1 para. 4 of 1977 
Additional Protocol I.  However, this does not automatically mean 
that acts by such groups can never fall into the ambit of international 
humanitarian law. This could still be the case if such deeds could be at-
tributed to a State.  

b) Armed Conflict between the Victim State of the Attack and a 
Foreign State Related to the “Terrorist” Group? 

Rowe argues that 
from the moment the first plane hit one of the twin towers in New 
York, the Geneva Conventions (and all other laws of war treaties to 
which the US and Afghanistan were parties, as well as relevant Cus-
tomary international law) became applicable.  

It is incontrovertible that the armed conflict between the U.S.-led coali-
tion and the State of Afghanistan governed by the Taliban was an inter-
national armed conflict from October 7, 2001, i.e. the military interven-
tion by the coalition forces in Afghanistan.  However, it is less clear 
when exactly the whole conflict started. It has been comprehensively 
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discussed whether an attack by a non-State actor can amount to an 
“armed attack” triggering the right to self-defence. It is not necessary to 
answer this question of jus ad bellum here, as international humanitar-
ian law applies to all armed conflicts irrespective to the legality of the 
State’s resort to force in the first place. However, the question has a 
strong influence concerning the establishment of an armed conflict. If 
an attack by a non-State actor amounts to an “act of war” and can be at-
tributed to a foreign State, then an armed conflict between the latter 
State and the victim State of the attack could exist.  This is not only 
the case when a foreign State intervenes in an ongoing non-internation-
al armed conflict on the side of the non-State actors. A conflict could 
also be regarded as international from the moment the non-State actors 
strike at the victim State in a way attributable to the foreign State.  
The question of whether an armed conflict can be considered to be in-
ternational is thus closely related to the problem of State responsibil-
ity.  Whereas the direct intervention by a foreign State can be proven 
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comparatively easily, it is more complex to develop an attribution of a 
non-State actor’s acts to a foreign State.  

(1) Non-State Actors as “Other Militias and Members of Volunteer 
Corps Belonging to a Party to a Conflict” 

Concerning the current “war on terror”, it might be argued that the 
hostilities between the U.S.-led forces and the al-Qaeda can be subsum-
ed into the conflict between the U.S. and the Afghan Taliban govern-
ment. This could be the case if al-Qaeda would qualify as “other mili-
tias and members of volunteer corps … belonging to a Party to a con-
flict” in the meaning of Article 4A para. 2 of the 1949 Geneva Conven-
tion III.  However, the mere act of fighting in concert does not meet 
the test of “belonging”.  Furthermore, it is unlikely that the al-Qaeda 
met the four additional conditions of (a) that of being commanded by a 
person responsible for his subordinates; (b) that of having a fixed dis-
tinctive sign recognizable at a distance; (c) that of carrying arms openly; 
(d) that of conducting their operations in accordance with the laws and 
customs of war.  But most of all, this argument is met by fundamental 
doubts. Article 4 of the 1949 Geneva Convention III concerns the sta-
tus of a person as a combatant. It thus refers to “irregulars” who fight 
along with regular armed forces in an ongoing international armed con-
flict between States. The international armed conflict is thus presup-
posed and cannot be established by the “irregulars”. The question of 
whether the 1949 Geneva Conventions apply must be decided accord-
ing to Article 2 and before the Status of a person in that conflict can be 
assessed according to the then applicable rules. 

                                                           
 ICTY, Prosecutor v. Tihomir Blaški , Case No. IT-95-14-T, (“Lasva Val-

ley”), Judgment of March 3, 2000, reprinted in: 122 Int’l L.R. (2002), pp. 1-250, 
at 43 (para. 76). 

 Arai-Takahashi, 5 Yb. Int’l Hum. L. (2002), at 66. 

 Id. 

 Compare supra, Part Two, Chapter C) I. 



The Applicability of the Relevant International Law 467 

(2) Attribution According to “Nicaragua” or “Tadi ”? 

If the actions by non-State actors are attributable to a foreign State, 
these actions could be considered as behaviour by that State itself and 
the formerly internal conflict would amount to an inter-State con-
flict.  In principle, States are generally responsible for their organs’ 
actions, but they are not responsible for the acts of private individuals 
or groups emanating from their territory or organised therein.  Ac-
tions by such groups could nevertheless be attributed to a State under 
certain circumstances, i.e. if they amount to de facto State organs. De 
facto State organs are individuals who in fact act on behalf of a state al-
though they do not have the formal status and rank of a state official. 
This is the case for persons who are under instructions of a State, who 
are under a certain control of a State or in fact behave as state officials. 
An example is the Secretary-General of a political party in a one-party 
State.  

(i) “Nicaragua” and the International Law Commission: Effective 
Control 

The International Court of Justice in Nicaragua  had to decide a case 
of pure State responsibility. The Court ruled that first and obviously, 
those individuals who are State officials act on behalf of the State. Thus, 
in Nicaragua, high-altitude reconnaissance flights by U.S. airplanes 
with U.S. crews are clearly attributable to the Untied States.  
Second, on the basis of the “effective control test”, the Court found 
that acts committed by persons of unidentified Latin-American nation-
alities referred to by the Central Intelligence Agency (CIA) as “Unilat-
erally Controlled Latino Assets” (UCLA) were attributed to the Unit-
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ed States. The UCLA carried out tasks such as mining Nicaraguan 
ports and waters and attacks on ports and oil installations.  Such acts 
were attributed to the United States based on two alternative grounds: 
First, certain acts were attributed as the UCLA had been paid by the 
U.S. Government and had been given instructions by U.S. agents under 
whose supervision they acted.  Second, certain acts were attributed 
because U.S. agents had “participated in the planning, direction, sup-
port and execution” of operations by the UCLA.  Thus, the UCLA 
had acted under the “effective control” of the United States and their 
acts were attributed to it. 

Third, in connection with the Contras, who directed paramilitary ac-
tivities against Nicaragua from bases in Honduras and Costa Rica, the 
Court made a significant distinction: Based on the partial dependency 
of the Contras upon the United States, the Court recognised a degree of 
control exercised by the latter. However, according to the Court, this 
control did not suffice to make all acts committed by the Contras at-
tributable to the United States.  Assistance by the United States to the 
Contras constituted a breach of the international law principle of non-
intervention,  and infringed the territorial sovereignty of Nicara-
gua.  But the Court held that the relationship between the United 
States and the Contras was not close enough as to establish responsibil-
ity of the former for breaches of international humanitarian law by 
members of the latter.  
The rule of “effective control” is partly reflected in Article 8 of the ILC 
Articles on State Responsibility,  which reads: 
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The conduct of a person or group of persons shall be considered an 
act of a State under international law if the person or group of per-
sons is in fact acting on the instructions of, or under the direction or 
control of, that State in carrying out the conduct. 

The principle of “effective control” was applied by the International 
Tribunal for the Former Yugoslavia’s Trial Chamber in Tadi  but al-
ready contested in a dissenting opinion by Judge McDonald, who fa-
voured a test of “dependency and control”  and sewed the seeds of 
the “overall control test”.  

(ii) “Tadi ”: Overall Control 

In Tadi , the ICTY dealt directly with the question of whether the con-
flict in the former Yugoslavia was an international armed conflict. This 
question was relevant for the jurisdiction of the Tribunal over grave 
breaches of the 1949 Geneva Conventions.  In assessing that question, 
the Tribunal had to establish whether some individuals (Bosnian Serb 
forces) had acted on behalf of a foreign country, namely the Federal Re-
public of Yugoslavia. The Trial Chamber had implicitly found that the 
Bosnian Serb forces in question were not under the effective control of 
Federal Republic of Yugoslavia after the Yugoslavian army formally 
withdrew from Bosnia-Herzegovina. Thus, the conflict was regarded as 
being non-international and Duško Tadi ’s victims only enjoyed the rel-
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atively lower level of protection of Common Article 3 of the 1949 Ge-
neva Conventions.  
However, the Appeals Chamber departed from this outcome and – re-
lying on cases of the Iran-United States Claims Tribunal, the European 
Court of Human Rights and national courts  – held that international 
law provides for different tests that had been applied by State and judi-
cial practice. These tests – according to the Chamber – “do not always 
require the same degree of control over armed groups or private indi-
viduals”.  First, the Appeals Chamber accepted that the “effective 
control test” applies to the second group in Nicaragua, namely the 
UCLA: 

Where the question at issue is whether a single private individual or 
a group that is not militarily organised has acted as a de facto State 
organ when performing a specific act, it is necessary to ascertain 
whether specific instructions concerning the commission of that 
particular act had been issued by that State to the individual or 
group in question; alternatively, it must be established whether the 
unlawful act had been publicly endorsed or approved ex post facto 
by the State at issue.  

Thus, the actions of such individuals or groups are, in the view of the 
ICTY, attributable according either to the rules as laid down by the ICJ 
in Nicaragua  or to those laid down in the Tehran Hostages.  Sec-
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ond, the majority opinion of the Appeals Chamber developed a differ-
ent standard for “armed forces or militias or paramilitary units”. It re-
jected the “effective control test” and applied an “overall control test” 
to these groups: 

By contrast, control by a State over subordinate armed forces or mi-
litias or paramilitary units may be of an overall character (and must 
comprise more than the mere provision of financial assistance or 
military equipment or training). This requirement, however, does 
not go so far as to include the issuing of specific orders by the State, 
or its direction of each individual operation. Under international 
law it is by no means necessary that the controlling authorities 
should plan all the operations of the units dependent on them, 
choose their targets, or give specific instructions concerning the 
conduct of military operations and any alleged violations of interna-
tional humanitarian law. The control required by international law 
may be deemed to exist when a State (or, in the context of an armed 
conflict, the Party to the conflict) has a role in organising, coordinat-
ing or planning the military actions of the military group, in addition 
to financing, training and equipping or providing operational sup-
port to that group. Acts performed by the group or members there-
of may be regarded as acts of de facto State organs regardless of any 
specific instruction by the controlling State concerning the commis-
sion of each of those acts.  

Third, the Appeals Chamber holds that international law also embraces 
an additional test concerning the assimilation of individuals to State or-
gans.  This test is, however, not relevant to the present question, as it 
concerns the individual responsibility of persons assimilated to ongoing 
State conduct and thus presupposes such direct conduct by a State. 
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(iii) Conclusion: “Nicaragua” v. “Tadi ”? 

Obviously, the background of Nicaragua and Tadi  differs: The ICJ 
had to establish whether a foreign State was internationally responsible 
for specific acts executed by non-State actors. The ICTY did not have 
to relate such specific acts to a foreign State, but had to consider wheth-
er the general involvement of that State into an ongoing internal conflict 
rendered that conflict international. It is thus open to discussion wheth-
er the basic legal question at issue really was the same.  Meron states: 

Obviously, the Nicaragua test addresses only the question of state 
responsibility. Conceptually, it cannot determine whether a conflict 
is international or internal. In practice, applying the Nicaragua test 
to the question in Tadi  produces artificial and incongruous conclu-
sions.  

If the different context is taken into account, it suggests itself that the 
ICJ referred to a more specific test and the ICTY to a more general one, 
even though it has been argued that the conflict between the two tests 
“is exaggerated or even does not exist”.  The ICJ addressed this con-
flict itself in its recent Judgment on the Application of the Genocide 
Convention and stressed that, 

logic does not require the same test to be adopted in resolving the 
two issues, which are very different in nature: the degree and nature 
of a State’s involvement in an armed conflict on another State’s terri-
tory which is required for the conflict to be characterized as interna-
tional, can very well, and without logical inconsistency, differ from 
the degree and nature of involvement required to give rise to that 
State’s responsibility for a specific act committed in the course of the 
conflict.  

The Court furthermore not only distinguished its present case concern-
ing State responsibility from the question that arose in Tadi . It at least 
did not reject the “overall control test” where appropriate and could 
even be read to accept it for such cases: 
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Insofar as the “overall control” test is employed to determine 
whether or not an armed conflict is international, which was the sole 
question which the Appeals Chamber was called upon to decide, it 
may well be that the test is applicable and suitable;  

As the ICJ again dealt with a question of State responsibility in its pre-
sent case, obviously it went on to apply the standards concerning State 
responsibility, namely Article 8 of the ILC Articles on State Responsi-
bility and “effective control”.  
Thus, it can be concluded that “overall control” by a State over non-
State armed forces, militias or paramilitary units suffices to establish an 
involvement of that State into a non-international armed conflict to the 
effect that this conflict becomes international. This principle can be 
transferred to cases in which it is not an ongoing internal armed conflict 
which is changed in character, but in which the whole conflict is started 
by such non-State actors. In the latter case, if the threshold of an armed 
conflict is met, this conflict is an international armed conflict and trig-
gers the full application of international humanitarian law. However, if 
a single private individual or groups that are not militarily organised are 
concerned, even according to the ICTY, a more specific “effective con-
trol” is necessary to attribute the actions to a State. 

(3) Attribution According to “Tehran Hostages”? 

It has already been discussed supra as part of the ICTY Appeals Cham-
ber’s Tadi  Judgment that acts committed by non-State actors can be at-
tributable to the State on whose territory the act was committed if the 
latter does not act with due diligence. This is the case, for example, if 
the acts are publicly endorsed or approved ex post facto by the State at 
issue.  To avoid this attribution, the state has to take the necessary 
measures to prevent such acts, or, after such acts have been performed, 
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it has to search for and punish the authors of those acts, as well as pay 
compensation to the victims.  

This standard was applied by the ICJ in Tehran Hostages, again con-
cerning State responsibility:  In that case, the attack by private indi-
viduals on the U.S. Embassy and consular premises could not be direct-
ly imputed to the State.  Nevertheless Iran was held responsible not 
only in that it failed to protect the U.S. premises as required by interna-
tional law, but also as it approved the “occupation” of the premises.  
Such approval of the conduct by individuals can have retroactive ef-
fect.  
In relation to the “war on terror”, the failure not to hand over named 
individuals that had been requested by the U.S. may be taken as evi-
dence of a degree of responsibility on the part of Afghanistan itself for 
the acts of others operating within its territory.  However, this is ex-
clusively a question of State responsibility. Even if Afghanistan com-
mitted an international wrongful act by not handing over persons in-
volved in the September 11 attacks, this conduct would not automati-
cally establish an armed conflict between Afghanistan and the United 
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States.  According to the ICJ, such omission can give rise to State re-
sponsibility if the omission itself is a violation of a duty under interna-
tional law.  This does not automatically mean that the acts themselves 
by the non-State actors can be attributed to the State. The ICJ clearly 
distinguished the former and the latter case when it referred to the “sec-
ond phase of events” in Tehran Hostages.  Here, the former mere in-
activity on the part of the Iranian government was followed by official 
approval of the acts in question. The Court in consequence establishes 
that the 

approval given to these facts by the Ayatollah Khomeini and other 
organs of the Iranian State, and the decision to perpetuate them, 
translated continuing occupation of the Embassy and detention of 
the hostages into acts of that State.  

According to the Court, this behaviour constitutes additional breaches 
of international law and is clearly distinguished form the responsibility 
established due to inaction on the side of the State.  Thus, Tehran 
Hostages shows that mere inaction by a host state may give rise to State 
responsibility but not make attacks by non-State actors attributable to 
it in a way that establishes an international armed conflict. 

3. Conclusion 

What is referred to as the “war on terror” cannot per se be considered 
as an international armed conflict, even though it certainly entailed an 
international armed conflict between Afghanistan and the U.S.-led coa-
lition.  However, an international armed conflict cannot exist between 
a State and a non-State group. It still can only exist between at least two 
States. In such a case, it obviously can also involve non-State actors. 
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The ‘black hole’ therefore does not exist: the war against the terror-
ist organisation is ‘swallowed’ by the war against the supporting 
State.  

It is also possible to attribute the actions of non-State actors to a State 
and thus render an ongoing non-international armed conflict interna-
tional. The basis for such an attribution is similar – but not identical – 
to that of the attribution in the sphere of State responsibility. Tadi  and 
the ICJ in its recent Judgment on the Application of the Genocide Con-
vention have shown that the level of “effective control” may be neces-
sary when it comes to State responsibility, but that a considerably lower 
level of “overall control” is sufficient to render an ongoing non-interna-
tional armed conflict international. 
It is also theoretically possible to attribute an attack by non-State actors 
to a State and thus establish an international armed conflict between the 
latter State and the victim State of the attack. However, it is less likely 
that the preconditions of such an attribution will be met, as the attack 
by the non-State actors alone must be of such a gravity that it is compa-
rable to an armed attack by a State. The September 11 attacks are the 
only case in which this argument was presented and gained at least con-
siderable international support. But in the same case it is unlikely that 
an attribution of these attacks to the State of Afghanistan is possible on 
the basis of the standards shown above. However, attribution is not the 
sole point of doubt. This can be illustrated by the Lockerbie case, where 
allegedly agents of the Libyan State blew up an American plane which 
crashed near the city of Lockerbie in the United Kingdom. Although 
the case was scrutinized by many international lawyers and even the 
ICJ, and even though it involved two states, its relevance in terms of in-
ternational humanitarian law was never discussed.  
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Since there are thus many and different arguments not to treat the “war 
on terror” per se as an international armed conflict  – and thus not to 
apply the corresponding international humanitarian law standards to 
the protagonists of that conflict – it is also argued by some authors that 
it could qualify – in whole or in part – as a non-international armed 
conflict. 

II. Is the “War on Terror” a Non-International Armed Conflict? 

According to some authors, the “war on terror” constitutes a non-
international armed conflict  or at least the international humanitarian 
law applicable to non-international armed conflicts is regarded as the 
suitable regime for the “war on terror”.  It shall apply even though 

international law does not provide expressly for the application of 
humanitarian law in cases where the state realizes its right to self-
defense against a terrorist organization. … it is essential to apply in-
ternational humanitarian law, which, since it attracts broad support 
form the nations of the world, provides a stable normative frame-
work for handling disputes.  

1. Level of Violence 

Again, one aspect of the perception of a situation as an armed conflict is 
the level of violence. As shown above, in the context of non-interna-
tional armed conflicts, the threshold is considerably higher than in the 
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international sphere.  This threshold is most likely reached by the 
September 11 attacks and also by the ongoing hostilities between Af-
ghan Government and U.S. coalition in Afghanistan and the remaining 
non-State actors, be it Taliban forces or al-Qaeda.  But already this 
statement shows, that there is again probably not a general answer in 
relation to the whole “war on terror”, but an individual assessment for 
different aspects of that concept. Therefore, single scenarios are possi-
ble which could support the conclusion that parts of the “war on ter-
ror” are a non-international armed conflict: 
First, a State could “harbour” a terrorist organisation without support-
ing it, but also without taking action to prevent the organisation’s activ-
ities due to reasons beyond the State’s control. Thus, a foreign State 
could intervene and take action against the organisation – i.e. in support 
of the government that against these insurgents. Such a situation has 
been regarded as not being an international armed conflict but rather a 
non-international armed conflict.  
Second, a State might be faced by single or even a series of terrorist acts 
on its territory. A prominent example is the 23 to 26 October 2002 hos-
tage crisis in Moscow. But also acts of terrorism and series thereof by 
the IRA in Northern Ireland in the 1970s and 1980s, by the ETA in 
France and Spain from the 1970s on, and by the Red Army Fraction in 
Germany in the 1970s could fall into such a category. These examples 
have been and still are considered sporadic internal disturbances that 
fall below the threshold of applicability of international humanitarian 
law.  They are generally opposed by police forces and do not force 
the national government to take recourse to the armed forces. Neither 
are the groups who engage in such acts organised militarily, nor do they 
carry out sustained and concerted actions, even though they may be 
formed according to a certain hierarchy. They are not regarded as bel-
ligerents, nor are they in possession of any part of the State territory.  
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Thus, such acts generally do not amount to an armed conflict  and fall 
within the domestic jurisdiction of States, subject to human rights law. 
Third, this assessment might possibly change if acts such as hostage tak-
ing occur as part of a larger framework of violence which amounts to a 
non-international armed conflict. This may be illustrated by the Octo-
ber 2002 Moscow hostage crisis, which in itself does not represent a 
non-international armed conflict. However, this assessment could be al-
tered if the single action is regarded as part of a general policy by Che-
chen forces. If the conflict in Chechnya amounts to a non-international 
armed conflict and the hostage crises in Moscow is linked to that con-
flict, it could become part of that conflict to the effect that it would also 
be covered by international humanitarian law applicable to non-inter-
national armed conflicts. Concerning the former question, the Russian 
Federation always claimed that it was only engaged in a police opera-
tion when its troops entered Chechnya to prevent Chechens from infil-
trating into Dagastan in 1999.  However, a majority of authors postu-
late that the threshold of a non-international armed conflict is met.  
Concerning the second question, a link could consist of a clear line of 
hierarchy between the hostage takers and the Chechen government. 
This link is difficult to establish factually.  But even if such a factual 
link existed, it would still be difficult legally to subsume the Moscow 
hostage crisis under the ongoing non-international armed conflict. It 
cannot be regarded as an armed reprisal by which the opposition group 
was taking the conflict to the capital, as it was directed against civilians. 
It thus rather fits the understanding of a “terrorist act” than that of an 
act of war and one must conclude that it thus cannot be regarded as be-
ing part of a non-international armed conflict.  
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One can thus conclude that acts which are traditionally regarded as 
“terrorist acts” do not reach the level of a non-international armed con-
flict, most likely even if they are committed in connection to such a 
conflict. 

2. Non-International Character 

The decisive criterion between an international and a non-international 
armed conflict is the number of States that are involved in that conflict. 
International armed conflicts involve at least two States.  Thus, as 
soon as less than two states are involved, and thus an armed conflict is 
not covered by Article 2 of the 1949 Geneva Conventions, it must be 
regarded as non-international.  Nevertheless, Jinks has argued that 
Common Article 3 could be broadly construed to also extend to con-
flicts in which one or more States are arrayed against a foreign-based or 
transnational armed group and that thus the U.S. “war on terror” 
against al-Qaeda is a non-international armed conflict.  Jinks admits 
that this interpretation is not consistent with the drafting history of 
Common Article 3, but bases his argument on the assumption that  

the Conventions would cover international armed conflicts proper 
and wholly internal civil wars, but would not cover armed conflicts 
between a state and a foreign-based (or transnational) armed group 
or an internal armed conflict that spills over an international border 
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into the territory of another state. There is no apparent rationale for 
such a regulatory gap.  

Jinks is right in arguing that any armed conflict should be – and factu-
ally is – covered by international humanitarian law either applicable to 
international or to non-international armed conflicts. But as shown 
above, an international armed conflict can also exist if a State is only in-
directly involved in that conflict or if a foreign State intervenes into a 
former internal armed conflict.  Such a cross border intervention gen-
erally renders an internal armed conflict international.  Thus, if Jinks 
were consistent, he would have come to the conclusion that the cross 
border conflict between the U.S. and its allies on the one side, and al-
Qaeda on the other side is rather international. The definitions of non-
international armed conflicts given in Article 3 common to the 1949 
Geneva Conventions and in 1977 Additional Protocol II refer to con-
flicts “within the territory” of a state party. However, we have seen that 
the conflict between al-Qaeda and the U.S. does not qualify as an inter-
national armed conflict, and this outcome is not only logical but also 
desired by most States for policy reasons such as combatant and pris-
oner-of-war status of the non-State actors. 

3. Kretzmer’s “Mixed Model” 

Similar to Jinks, Kretzmer argues that a conflict between a “transna-
tional terror group” and a State should be treated as a non-international 
armed conflict, even though he admits that the rules on non-interna-
tional armed conflicts do not formally apply. He argues that the conflict 
with al-Qaeda was not “swallowed up by the conflict with Afghani-
stan”. Thus the persons who had mounted the armed attack on the 
United States were not merely civilians taking a direct part in hostilities 
between the two states. In the view of Kretzmer, the conflict “became 
one that had both international and non-international aspects.”  Thus, 
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he is of the opinion that neither the pure law-enforcement approach 
nor the armed conflict model provide an adequate framework to deal 
with “transnational terrorism”. As such a conflict transcends the bor-
ders of the state involved it does not fully fit the model of non-interna-
tional armed conflict. Therefore he sees the necessity to introduce ele-
ments of the law-enforcement model, i.e. human rights standards, into 
his non-international armed conflict approach, and argues in favour of a 
“mixed model”.  

The main problem Kretzmer sees regarding conflicts between transna-
tional terrorist groups and a state as non-international armed conflicts 
is the “almost unlimited power to target persons [the state] claims to be 
active members of that group, even when they pose no immediate dan-
ger and it might be feasible to apprehend them and place them on 
trial.”  To limit these powers, he refers to human rights standards: 
“The only acceptable justification for targeting suspected terrorists is 
protection of potential victims of terrorist acts.”   
In using these human rights standards to shape his non-international 
armed conflict approach, Kretzmer then refers to the right to self-
defence under Article 51 UN Charter: Parallel to this right, the require-
ments of necessity and proportionality should apply to the targeting of 
a suspected terrorist. In consequence, according to Kretzmer, a State 
may not target a suspected terrorist if this is not necessary, i.e. if there is 
a reasonable possibility of apprehending him and putting him on trial. 
Furthermore, there must be credible evidence that the targeted person 
is actively involved in planning or preparing further terrorist attacks, 
even though Kretzmer seems to support the “last window of opportu-
nity” approach in this question.  

Concerning proportionality, Kretzmer balances three factors: First, the 
danger to the lives of possible victims by the continued activities of the 
terrorist. Second, the chance of the danger to human life being realized 
if the activities of the suspected terrorist are not halted immediately. 
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And third, the danger that civilians will be killed or wounded in the at-
tack on the suspected terrorist, under the presumption that suspected 
terrorists should not be targeted when there is a real danger that civil-
ians will be killed or wounded.  

As Kretzmer sees the danger of a too liberal interpretation of these 
standards by targeting states, he proposes an institutional mechanism to 
mitigate that danger: Similar to the “duty to investigate” that has been 
developed by the European Court of Human Rights as part of the right 
to life,  Kretzmer is of the opinion that states are obliged to carry “a 
thorough and credible legal investigation” in order to determine wheth-
er the targeting of a person complies with the standards shown above. 
Otherwise, legal action must be taken against those responsible.  

A very similar approach is taken by Guiora, who regards terrorists as 
“illegal combatants” who may be targeted and die on the “battlefield”. 
On the other hand, he also limits targeted killings to cases in which “ar-
rest is not an option” and excludes persons whose actions do not en-
danger public safety.  

4. Critique 

Kretzmer bases his approach on the assumption that 
[a]pplying human rights standards to such a conflict … faces a seri-
ous impediment. As the suspected terrorists are not within the juris-
diction of the victim state, one of the fundamental assumptions of 
the regimes contemplated in human rights treaties is lacking.  

Here, Kretzmer is most likely not referring to a narrow and outdated 
understanding of the applicability of human rights treaties. But even the 
critique that the human rights regime is less appropriate due to the fact 
that the persons in question often act from abroad cannot convince. In 
fact, the situation is the same if the legal regime of non-international 
armed conflicts is applied to these persons. Furthermore, Kretzmer 
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himself resorts to the human rights regime in his second step. While ar-
guing for the treatment of the “war on terror” as a non-international 
armed conflict, he himself sees the necessity to mitigate this regime by 
using human rights standards, i.e. the same standards that would be ap-
plied in the first place. 

It is laudable that Kretzmer wants to avoid a “license to kill” for states. 
But the way he chooses to reach this aim cannot convince entirely: If he 
is convinced that the human rights rules should apply, why use the de-
tour via international humanitarian law and introduce the human rights 
standards in a way that again is a new approach? 

But maybe Kretzmer’s approach is just smart: In referring to the “duty 
to investigate” as part of the right to life,  Kretzmer uses one of the 
most extensive parts of human rights law, which was developed by the 
European Court of Human Rights.  In contrast to that, police and 
armed forces traditionally prefer approaches that give them a wider 
margin of appreciation. In this scope, they choose to decide themselves 
which means they apply to which case. To label the fight against trans-
national terrorism as mere law-enforcement, governed by rules of hu-
man rights, might deter those forces from accepting a legal regime. If 
the same content is labelled as an armed conflict, be it a non-interna-
tional one, subject to certain human rights restraints, the acceptance of 
the legal regime might be much easier. 
Nevertheless this approach bears a high risk in it: It is based on the as-
sumption the legal regime applicable is that of an armed conflict. While 
Kretzmer is ready to accept some restrictions to that regime, others – 
like Jinks – want to apply the armed conflict model exclusively. This 
model will most likely be very welcome by those who see it as a possi-
bility to expand their acting possibilities in the “war on terror”. Once 
this is accepted, the additional restrictions, however, might easily be 
forgotten about. 

Additionally – and independently of the pros and cons of Kretzmer’s 
argument concerning the suitability of the law of internal armed con-
flict – his assessment is not compatible with the situation de lege lata. It 
is important here to draw a distinction between legal arguments and 
policy arguments: 
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[I]t makes no sense to conceptualize a conflict with al Qaeda as an 
‘internal’ armed conflict either: al Qaeda has some presence in the 
U.S., to be sure, but its permanent U.S. presence appears to be min-
imal, and it also has some presence in dozens of other states around 
the globe. It attacks U.S. interests around the globe, and the U.S. ac-
cordingly wishes to attack its interests around the globe.  

The same applies to the whole “war on terror”: It might be true that it 
shows similarities with a non-international armed conflict – i.e. one 
party to the conflict being a non-State actor. The international humani-
tarian law applicable to non-international armed conflicts might thus 
even be the lex ferenda that is regarded suitable to address this situa-
tion. But still, the preconditions for its application are not met. Accord-
ing to the law as it is, the “war on terror” cannot be regarded as a non-
international armed conflict and thus the respective legal regime does 
not apply to it. This does not exclude the possibility that parts of the 
“war on terror” could qualify as non-international armed conflicts. But 
again, this has to be assessed on a case by case basis. Even then, it is 
rather unlikely that the preconditions of a non-international armed 
conflict are met. It rather seems likely that the well known dilemma 
will gain new relevance: One man’s terrorist most likely would be an-
other man’s (freedom) fighter in that non-international armed conflict. 

III. Conclusion 

The concept of “war against terrorism” may be appropriate in a politi-
cal and journalistic context, but it is incorrect in a legal point of view.  
It is only a metaphor not different form expressions like “war on pov-
erty” or “war on drugs”.  As the International Committee of the Red 
Cross stated: 

The phrase ‘war on terror’ is a rhetorical device having no legal sig-
nificance. There is no more logic to automatic application of the 
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laws of armed conflict to the ‘war on terror’ than there is to the ‘war 
on drugs,’ ‘war on poverty’ or ‘war on cancer’.  

However, it has to be admitted that at least the (rhetorical) linkage of 
“terrorism”, (pre-emptive) self-defence and “war” has been developed 
to a degree which was not accepted before the September 11, 2001 at-
tacks.  But this linkage is not a general or legal one. 

1. No General Applicability of International Humanitarian Law to the 
“War on Terror” de lege lata 

The “war on terror” is not per se an armed conflict,  neither interna-
tional nor non-international. However, the analysis of various aspects 
of the rhetoric “war on terror” show, that international humanitarian 
law applies to significant portions thereof.  But most importantly, it 
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shows that the question of applicability of international humanitarian 
law must be and still can be answered according to the well developed 
traditional standards. Insofar, the “war on terror” in fact does not exist 
as a legal phenomenon, but as mere rhetoric. It may very well refer to 
single or several ongoing international and non-international armed 
conflicts, but it does not capture and put them under one legal um-
brella. 
Thus, many aspects referred to as being part of the “war on terror” are 
far from being covered by international humanitarian law, but some 
certainly are. Those aspects which are not covered by it – and this most 
likely concerns the majority of cases – are covered by human rights law 
and the law enforcement paradigm rather than the war paradigm. 
Acts of “terrorism” in peacetime, like the Lockerbie incident in 1988, 
or the Madrid bombings in 2004, should be and have largely been pros-
ecuted according to criminal law. The perpetrators should not be and 
have not been searched for by means of military occupation of the per-
sons’ alleged country of origin. This means, however, that the success of 
international co-operation in criminal law matters lies in the political 
willingness of the international community.  
On the other hand, this does not mean that international humanitarian 
law does not apply at all to “terrorist acts”. For example, even if the at-
tacks against the Twin Towers would be regarded as a exclusive matter 
of criminal law, the rules of international humanitarian law were clearly 
applicable when the U.S. invaded Afghanistan.  Thus, once a situation 
is covered by the framework of international humanitarian law, the acts 
committed therein and their perpetrators – “terrorists” or not – are 
judged according to these rules as any other act in an armed conflict. 

[S]tates cannot use indiscriminate weapons because they fight ter-
rorists, they cannot attack inoffensive civilians, they cannot cause 
unnecessary suffering or excessive damage to civilian objects, etc. 
States are bound by the same humanitarian rules as they are always 
bound when they use force in an armed conflict.  

This does not mean, that the “terrorist act” itself establishes the applica-
bility of the law of war. This conclusion is shared by many authors, but 
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nevertheless some of them argue in support of an application of inter-
national humanitarian law to the “war on terror” – at the same time ad-
mitting that it is not an armed conflict de lege lata: 

2. Applicability of International Humanitarian Law to the “War on 
Terror” de lege ferenda? 

While it is broadly accepted that the “war on terror” does not qualify as 
an armed conflict per definitionem, some still regard the law of war as 
the suitable legal regime.  Irrespectively, these authors are not willing 
to grant combatant status to the opponent non-State actors. They often 
are regarded – in sum – as “unlawful combatants” or even “outlaws”. In 
that regard, Kretzmer resumes: “An armed conflict model of law … 
cannot be applicable if only one party to the conflict has combat-
ants.”  This possibly touches the core of the problem. One argument 
often used to show the inadequacy of international humanitarian law in 
connection with “terrorist organisations” such as al-Qaeda is that of re-
ciprocity: While States would be obliged to follow the rules of interna-
tional humanitarian law, “terrorist organisations” would not do so. 
States would thus provide the benefits of international humanitarian 
law “to those who violate every tenet of the law of armed conflict”.  
Interestingly, the consequence some authors draw from this fact is not 
that international humanitarian law is not the eligible set of rules, but 
rather that states should also not be bound by the limitations of inter-
national humanitarian law: 

The al Qaeda-US conflict is not symmetrical in the way that an or-
dinary war is: the US cannot expect to gain any benefits from al 
Qaeda by treating al Qaeda prisoners in a humane manner given al 
Qaeda’s demonstrated ferocity in its treatment of enemy civilians.  

It is certainly significant if the question of applicability of international 
humanitarian law is merely based on the expectation of gaining benefits 
for one party to the conflict. Additionally, such an argumentation ig-
nores that international humanitarian law is not based on reciprocity. 
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The Geneva Conventions itself make clear that no breach of the law by 
the opponent can serve as justification for a breach of the law by the 
other side. The mistreatment of prisoners of war by one side does not 
justify the mistreatment of prisoners of war by the other side. Attacks 
on civilians by one side do not justify reprisals against civilians of the 
other side in response.  
The same holds true for the problems arising concerning the principle 
of distinction. As “terrorists” will often not distinguish themselves 
from civilians or have their bases hidden in civilian objects, States 
would often be prevented from attacking them due to international hu-
manitarian law. This does, however, not lead to the conclusion that 
States should then not be bound by the prohibition of indiscriminate 
attacks and of attacks upon the civilian population. It rather shows that 
the “war” paradigm is not suitable to treat such situations. 
These problems show that the law of armed conflict is not a suitable le-
gal regime to generally apply to the “war on terror”.  The ratio be-
hind international humanitarian law is to constrain armed activities to 
combatants and spare civilians. If a State is opposed by persons or even 
an organisations which do not submit themselves under international 
humanitarian law – and more importantly – who do not fit into the 
categories of that legal regime, there is little reason to “forcefully” sub-
mit the situation under this legal regime. Even Vöneky, who generally 
regards the law of war as suitable to face terrorism, has to admit that 
there is little to gain:  First, she argues that the law of war is more de-
tailed than other standards – which may be doubted with regard to hu-
man rights. Second, she argues that international humanitarian law pro-
vides for a protection against war crimes. The latter is true, but this ar-
gument is not decisive. Individual criminal responsibility does not de-
pend on the existence of a situation of armed conflict or “peace”. Ad-
mittedly, the development of international criminal tribunals has 
strongly developed the international prosecution of crimes committed 
in the context of an armed conflict in a way not accepted concerning 
other crimes. But on the other hand, international humanitarian law 
renders legal many behaviours which would be illegal if committed out-
side an armed conflict. Examples are the concept of collateral damage or 

                                                           
 Compare supra, Part Two, Chapter D) II. 3. 

 But see Vöneky, in: Walter et al. (eds.), at 948-949. 
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the fact that international humanitarian law does not know a general 
rule of “arrest rather than kill”. It thus may at least be doubted whether 
international humanitarian law really provides for an overall better pro-
tection for potential victims. 

Therefore, even if the question of applicability de lege lata is left aside, 
it is still far from clear whether international humanitarian law is the 
“better law” or even suitable to meet the requirements of opposing 
“terrorist” threats. Additionally, even if one should support the view 
that international humanitarian law is suitable to generally apply to the 
“war on terror”, one must at least be ready to apply it consistently. One 
cannot eat one’s cake and have it too. Once the legal regime of interna-
tional humanitarian law is applicable, a State cannot chose and only ap-
ply those rules which suit it’s own needs. Once the legal regime applies, 
all its rules apply. With regard to international humanitarian law, the 
question of applicability must be – and still can be sufficiently – an-
swered according to the traditional standards shown above. This also 
holds true for all facets of what is referred to as the “war on terror”: 

Just as in the past, the legal framework must adapt to address evolv-
ing threats. Therefore, to the extent the events of September 11 were 
merely a new manifestation of a previously addressed legal problem, 
the ‘novel’ issues presented by the global war on terror can be re-
solved within the existing regime of international humanitarian 
law.  

                                                           
 Newton, in: Wippman/ Evangelista (eds.), at 79. 



Part Five – Consequences of the Aforementioned 
for the Situation in Israel 

 
 
Israel has for Years pursued a policy of assassinating its political op-
ponents. Because extrajudicial executions are universally condemn-
ed, most governments who practice assassinations surround such ac-
tions in secrecy and deny carrying out the killings they may have 
ordered. Although the Israeli government prefers to talk about ‘tar-
geted killings’ and ‘preventive actions’ (or ‘pinpointed preventive 
actions’) rather than ‘extrajudicial executions,’ members of the Is-
raeli government have confirmed that such killings are a deliberate 
government policy carried out under government orders.  

In that regard, it is necessary to distinguish between those secret opera-
tions which took place in the past  and the recent practice of targeted 
                                                           

 Amnesty International, Broken Lives, pp. 32-33. 
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kill Ali Hassan Salameh, a leader of the Black September organization who pre-
sumably was one of the organizers of the murder of Israeli athletes at the Mu-
nich Olympics in September 1972. On April 16, 1988 an Israeli commando 
landed in Tunis, and killed the head of the Palestinian Liberation Organisation’s 
military branch Khalil al-Wazir (Abu Jihad), the second in seniority in the orga-
nization. At that time, Abu Jihad was a top PLO military strategist and had 
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brought before the Security Council by Tunisia, claiming a violation of its sov-
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killings, which takes place publicly and is discussed openly and justified 
by the government of Israel.  
Between September 2000 and March 2007, according to the local hu-
man rights group B’Tselem, 210 Palestinian suspected militants and 130 
civilians have been killed in targeted strikes carried out by the Israel 
Defense Forces.  
Still in January 2002, the Israeli Supreme Court, sitting as High Court 
of Justice, declared that it was barred from examining the practice of 
targeted killings as it would not judge on an ongoing conflict.  But al-
ready in April 2002, the Court accepted to look into the merits of a case 
on targeted killings  and in December 2006, the Court gave the long-
awaited judgment concerning the Israeli practice.  

                                                           
 Prominent examples for the latter practice are those of July 22, 2002, 

when an Israeli F-16 fighter jet dropped a one ton bomb and killed Salah Shi-
hada, the leader and founder of Hamas’ military wing of ‘Iss ad-Din al-Qassam’ 
in Gaza. Shihada and his organization was responsible for fifty-two attacks on 
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 Supreme Court of Israel, The Public Committee Against Torture in Israel 
and LAW (Palestine Society for the Protection of Human Rights and the Envi-
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It ruled, that targeted killings are not per se illegal and thus much of the 
immediate press coverage emphasized that the Court had authorized 
the Israeli policy.  Yet, the Court developed numerous criteria that have 
to be fulfilled to render a targeted killing legal on a case by case basis. 
The Court bases its decision on the presumption that the killings take 
place in the context of an international armed conflict and that thus the 
law of armed conflict is applicable. However, it introduces different as-
pects that originate from human rights law to the question. The case 
thus gives rise to questions of the law of armed conflict, the law of oc-
cupation and human rights law – and to the relationship of these legal 
fields.  

Due to the December 2006 Judgment by the Israel Supreme Court,  
the legal case of targeted killings – at least for the time being – seems to 
have come to an halt. However, the judgment by the Israeli Supreme 
Court does not answer all relevant questions and it does not provide for 
satisfactory answers concerning some questions it does address. This 
concerns the most basic question of the law applicable as well as the 
question which standards have to be met according to this law to render 
a killing legal. 

                                                           
ronment) v. The State of Israel et al. (“Targeted Killings” Admissibility II), 
H.C.J. 769/02, Decision of April 18, 2002. 

 Supreme Court of Israel, “Targeted Killings” (Merits), para. 16, 46 ILM 
(2007), at 381. 

 More specific analyses are those of Dworkin, Crimes of War Project (De-
cember 15, 2006); Mariner, FindLaw’s Writ (December 22, 2006); Ruys, Juris-
tenkrant (January 17, 2007). 

 See also Ben-Naftali/ Michaeli, 1 J. Int’l Crim. Just. (2003), at 402. 
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A. The International Law Applicable 

Indeed, every Israeli soldier carries in his pack both the rules of in-
ternational law and also the basic principles of Israeli administrative 
law that are relevant to the issue.  

This statement by the Israeli Supreme Court describes the national situ-
ation in Israel, namely the fact that according to the Israeli constitution, 
customary international law is part of Israeli law  and that Israel’s State 
agents are thus bound by it. However, the decisive question for the pre-
sent topic is: Which international law is exactly “inside the soldier’s 
pack”? This question is relatively easy to answer regarding human 
rights obligations, but rather complex in relation to international hu-
manitarian law. 

I. The Applicability of Human Rights Law 

Israel is party to the International Covenant on Civil and Political 
Rights  and is bound by those human rights which represent custom-
ary international law. This includes the right to life, as protected in Ar-
ticle 6 of the Covenant, and by customary international law.  While the 
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blatt, Teil II, 1992, No. 19, pp. 429-430. 
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applicability of the International Covenant to Israeli territory is undis-
puted,  Israel still took the position in 1998 that “the Covenant and 
similar instruments did not apply directly to the current situation in the 
occupied territories”  due to a lack of jurisdiction over the individuals 
resident in these areas.  This view was strongly opposed to by the Hu-
man Rights Committee, which stated that, 

in the current circumstances, the provisions of the Covenant apply 
to the benefit of the population of the Occupied Territories, for all 
conduct by the State party’s authorities or agents in those territories 
that affect the enjoyment of rights enshrined in the Covenant and 
fall within the ambit of State responsibility of Israel under the prin-
ciples of public international law.  

The contrary Israeli Position can be regarded as disproved at least since 
the International Court of Justice confirmed the Covenant’s applicabil-
ity in its advisory opinion concerning the Legal Consequences of the 
Construction of a Wall in the Occupied Palestinian Territory and con-
cluded that, 

the International Covenant on Civil and Political Rights is applica-
ble in respect of acts done by a State in the exercise of its jurisdiction 
outside its own territory.  

This result reflects the reasoning that has been made supra, in relation 
to the territorial and extraterritorial applicability of the Covenant.  
Thus, the human rights as laid down in the International Covenant – 
beside those of customary international law character – are generally 
applicable to targeted killings performed by Israeli officials irrespective 
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of whether they take place on Israeli territory, in the occupied territo-
ries or on foreign territory. 

II. The Applicability of International Humanitarian Law 

The situation is more complex in relation to international humanitarian 
law. In order to evaluate the situation correctly form a legal point of 
view, it is necessary to take into account a certain portion of the histori-
cal development. 

1. Historical Background 

In the late nineteenth century; Palestine was administered as a portion 
of the Ottoman (Turkish) Empire. In the 1917 Balfour Declaration, the 
United Kingdom committed itself to “the establishment in Palestine of 
a national home for the Jewish people.  In consequence, after the de-
feat of the Ottoman Empire in World War I, the authority over Pales-
tine was transferred to the United Kingdom by way of a League of Na-
tions Mandate which incorporated the Balfour Declaration.  Ultimate-
ly, the Palestine Mandate was referred to the United Nations on April 
2, 1947 and on November 29, 1947 the United Nations General Assem-
bly in its Resolution 181 (II) adopted a plan for the partition of the ter-
ritory into two States: One Jewish and one Arab State with an econo-
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onist Organization, c.f. Imseis, 44 Harv. Int’l L.J. (2003), pp. 65-138, at 73. 
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28, 1993, in: 13 NVwZ (1994), pp. 387-389, at 388-389. 
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mic union and an international administration for the Jerusalem area.  
The Jewish State should consist of 56.5% of the Palestine territory, in-
cluding at that time a population of half a million Jews and Arabs re-
spectively. The Arab State should consist of 42.8% of the Palestine ter-
ritory with an approximate population of 750,000 Arabs and 9,500 Jews 
at that time.   
After a provisional Israeli Government was formed in Tel-Aviv on May 
13, 1948, the United Nations Mandate ended and the State of Israel was 
officially declared on May 14, 1948.  It was immediately recognised by 
the USA and the USSR but also attacked by its Arab neighbours. On 
April 3, 1949 Israel and Jordan signed an armistice. As an effect of the 
war, Israel gained 21% of territory in relation to the territory assigned 
to the State according to the UN partition plan.  Contrary to Resolu-
tion 181 (II), Jerusalem was divided between Israel and Jordan. Israel 
annexed western Jerusalem while eastern Jerusalem was incorporated 
under Jordanian rule.  The eastern part of mandatory Palestine, the 
West Bank of the River Jordan, was conquered by Jordan in the 1948-
49 war, but Jordan renounced all of its claims in 1988.  The Israeli bor-
ders of today are a result of the 1967 Arab-Israeli war. Expecting an 
immediate attack by Arab Forces, Israel within six days occupied the 
Sinai Peninsula, the Golan Heights, the Gaza Strip and the West Bank. 
The United Nations Security Council and also the General Assembly 
repeatedly demanded the re-establishment of the pre-war situation, 
demanding the “withdrawal of Israeli armed forces from territories oc-
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cupied in the recent conflict”.  However, Israel did not comply but es-
tablished a military government in the West Bank and Gaza, which was 
followed by a Civil Administration in late 1981.  It retreated from the 
Sinai Peninsula in 1982 in accordance to the 1979 peace treaty with 
Egypt.  
On November 22, 1974 the General Assembly passed two resolutions 
which recognised the cause of Palestinian self-determination and the 
status of the PLO as the representative of the Palestinian people, and 
gave the PLO observer status at the United Nations.  In the 1990, the 
peace process started with the Oslo Accords (Oslo I).  The Treaty of 
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Agreement), signed at Cairo, Egypt on May 4, 1994, in: 33 ILM (1994), p. 626 
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Taba/“Oslo II”  constitutes the main peace agreement between Israelis 
and Palestinians because other subsequent agreements merely built up-
on the obligations formulated therein.  

2. The Legal Status of the Occupied Palestinian Territories 

This Opinion is premised on the legal assumption that the applica-
ble law in the discussion of the relevant issues is the body of interna-
tional customary and treaty rules relating to international armed 
conflicts, in particular to occupatio bellica of foreign territory.  

It has to be examined whether the above quoted assumption by Cassese 
bears scrutiny. At the outset, most legal observers accept that at least 
until the Oslo and subsequent accords between Israel and the PLO, the 
status of the West Bank and Gaza was that of occupied territories to 
which the law of belligerent occupation applied.  From 1967 on, Israel 
exercised its power of control throughout the West Bank and the Gaza 
Strip via military commanders.  Thus, also according to the Israeli Su-
preme Court,  
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Part Five 500 

In view of this purpose, the area of Judaea and Samaria and the area 
of the Gaza Strip should not be regarded as territories foreign to one 
another, but they should be regarded as one territory. In this terri-
tory there are two military commanders who act on behalf of a sin-
gle occupying power.  
[I]rrespective of the fact that a peace treaty has been signed, so along 
as the Military Government has not left the Gaza Strip and The rele-
vant parties have not agreed otherwise, the respondent continues to 
retain the territory by force of belligerent occupation and is subject 
to the laws of customary international law that apply in war-time.  

In consequence, albeit the Israeli government has taken no clear posi-
tion as to the application of the 1907 Hague Regulations, the rules were 
generally applied, but never accepted as being binding.  However, in 
the view of Israel, the territories were not occupied in a legal sense but 
“retaken”. Thus the 1949 Geneva Convention IV was not applicable.  
According to the Israeli “Missing Reversioner Theory”, in 1967 the 
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West Bank was not the “territory of a High Contracting Party” in the 
meaning of Article 2 para. 2 of the Fourth Geneva Convention,  as it 
had been occupied by Jordan since the 1948 War.  The question has 
been clarified by now by the International Court of Justice: 

In view of the foregoing, the Court considers that the Fourth Ge-
neva Convention is applicable in any occupied territory in the event 
of an armed conflict arising between two or more High Contracting 
Parties. Israel and Jordan were parties to that Convention when the 
1967 armed conflict broke out. The Court accordingly finds that 
that Convention is applicable in the Palestinian territories which be-
fore the conflict lay to the east of the Green Line and which, during 
that conflict, were occupied by Israel, there being no need for any 
enquiry into the precise prior status of those territories.  

Thus, “the whole of the international community – except Israel”  ac-
cepts that the Fourth Geneva Convention is applicable de jure. The vast 
majority of States Party to the 1949 Geneva Conventions is of the opin-
ion that the Conventions are not only de facto, but de jure applicable. 
This view is shared by various UN bodies, i.e. the General Assembly,  

                                                           

 Israel signed the Fourth Geneva Convention on 8 December 1949 and 
ratified it on 6 July 1951. The only reservation Israel made refers to the use of 
the Red Shield of David as a distinctive sign of medical services, c.f. Reserva-
tions and Declarations Concerning the Four Geneva Conventions of 12 August 
1949, reprinted in: Dietrich Schindler; Ji í Toman (eds.), The Laws of Armed 
Conflicts: A Collection of Conventions, Resolutions and Other Documents, 
2nd ed., Alphen aan den Rijn 1981, p. 506. 

 Compare Blum, 3 Isr. L. Rev. (1968), pp. 279-301; Shamgar, 1 Isr. Yb. 
Hum. Rts. (1971), at 265-266. 

 ICJ, Legal Consequences of the Construction of a Wall in the Occupied 
Palestine Territory, Advisory Opinion of July 9, 2004, I.C.J. Reports 2004, 
pp. 133-271, at 177 (para. 101); compare ibid., pp 172-177 (paras. 89-101). 

 Imseis, 44 Harv. Int’l L.J. (2003), pp. 65-138, at 97. Imseis’ statement re-
mains true in relation to the Israeli Government, whereas the Israeli Supreme 
Court accepts the de jure applicability of the Fourth Geneva Convention. 

 See e.g. UN GA Res. 36/15(October 28, 1981), Recent developments in 
connexion with excavations in eastern Jerusalem, UN GAOR, 36th Session, 
Supp. No. 51, UN Doc. A/36/51 (1981), p. 82; UN GA Res. 57/269 (March 5, 
2003), Permanent sovereignty of the Palestinian people in the Occupied Palestin-
ian Territory, including East Jerusalem, and of the Arab population in the occu-
pied Syrian Golan over their natural resources, UN Doc. A/RES/57/269 (2003). 
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the Security Council,  the Economic and Social Council  and the 
Commission on Human Rights.  It is further shared by the vast major-
ity of States.  Additionally, the PLO has notified the ICRC that it will 
‘apply’ the Geneva Conventions on numerous occasions.  Even the 
State of Israel agrees at least that the “humanitarian provisions” laid 
down in the Convention are de facto applicable.  

a) Changes Due to the Oslo Accords? 

However, in the view of many authors, the Oslo Accords and subse-
quent agreements effected a change in the status of some parts of the 
Occupied Territories. They are regarded as the territory of the Palestin-
ian Authority, “an entity that is not a State but is a sovereign authority” 
or even “a State in the making”.  Also Israel has sometimes claimed 
                                                           

 See e.g. UN SC Res. 452 (July 20, 1979, Territories occupied by Israel), 
UN Doc. S/RES/425 (1979); UN SC Res. 904 (March 18, 1994, on measures to 
guarantee the safety and protection of the Palestinian civilians in territories oc-
cupied by Israel), UN Doc. S/RES/904 (1994). 

 See e.g. UN ECOSOC Res. 2001/2 (July 24, 2001, Situation of and assis-
tance to Palestinian women), UN Doc. E/RES/2001/2. 

 See e.g. UN Comm’n H.R., Res. 2002/8, Question of the Violation of Hu-
man Rights in the Occupied Arab Territories, including Palestine, UN Doc. E/ 
CN.4/RES/2002/8 (April 15, 2002). 

 See e.g. High Contracting Parties to the Fourth Geneva Convention, 
‘Declaration on the Convention’s Applicability to the Occupied Palestinian 
Territories’, Geneva, 5 December 2001, in: 31 Journal of Palestine Studies 
(2002), 3, pp. 148-150. 

 Detter, Law of War, p. 186, giving as an example the Declaration to the 
ICRC, 7 June 1982. 

 See e.g. Supreme Court of Israel, Ajuri v. IDF Commander in the West 
Bank (“Assigned Residence”), H.C.J. 7015/02, Judgment of September 3, 2002, 
English translation reprinted in: Israel Supreme Court, Judgments of the Israel 
Supreme Court: Fighting Terrorism within the Law, Jerusalem 2005, pp. 144-
178, at 155-156 and 125 Int’l L.R. (2004), pp. 537-568 (para. 13). 

 Gross, 15 Temp. Int’l & Comp. L.J. (2001), at 196 and 199; compare 
Stephan Sina, Der völkerrechtliche Status des Westjordanlandes und des Gaza-
Streifens nach den Osloer Verträgen – The status of the Westbank and the Gaza 
Strip under public international law after the Oslo Accords, Berlin 2004, pp. 
330-332. 
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that it is no longer occupying power in relation to the areas adminis-
tered by the Palestinian Authority.  But at the same time, it has treated 
these territories as occupied, e.g. for assigning residence of certain indi-
viduals within the territories.  The latter assessment is supported by 
the view, that the Oslo Accords did not effect a change of status.  As 
often before, the situation has to be examined in detail. 
The current status of the territories is substantially determined by the 
interim provisions of the Oslo Accords, which constitute binding 
agreements under public international law. Remaining doubts concern-
ing the capacity of a national liberation movement to conclude interna-
tional agreements have at least been removed with regard to the Pales-
tinian Liberation Organisation.  The agreements stay in force until a 
permanent status agreement is concluded, even though the different pe-
riods 
 
 
 
 
 

                                                           
 See e.g. H.R. Committee, Second Periodic Report of the State of Israel 

under the International Covenant on Civil and Political Rights, UN Doc. 
CCPR/ C/ISR/2001/2 (December 4, 2001), para. 8. 

 See e.g. Supreme Court of Israel, Ajuri v. IDF Commander in the West 
Bank (“Assigned Residence”), H.C.J. 7015/02, Judgment of September 3, 2002, 
para. 22, English translation reprinted in: Israel Supreme Court, Judgments of 
the Israel Supreme Court: Fighting Terrorism within the Law, Jerusalem 2005, 
pp. 144-178, at 161 and 125 Int’l L.R. (2004), pp. 537-568, at 551-552. 

 Compare e.g. Seidel, 44 AVR (2006), at 145; Shany, in: Schmitt/ Beruto 
(eds.), at 96; Andrew R. Malone, ‘Water now: The Impact of Israel’s Security 
Fence on Palestinian Water Rights and Agriculture in the West Bank’, in: 36 
Case W. Res. J. Int’l L. (2004), pp. 639-671, at 649; Michael J. Kelly, ‘Critical 
Analysis of the International Court of Justice Ruling on Israel’s Security Bar-
rier’, in: 28 Fordham Int’l L.J. (2005), pp. 181-228. 

 See only Sina, Der völkerrechtliche Status, pp. 16-28 with numerous fur-
ther references especially on pp. 27-28. 
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riods provided for in Oslo I  and the Sharm el-Sheikh Memorandum/ 
“Wye II”  have long expired. 
The territorial jurisdiction of the Palestinian Authority according to the 
Oslo Accords comprises generally those areas of the West Bank and the 
Gaza Strip from which the Israeli forces have been withdrawn or rede-
ployed. It is laid down in Article XVII, para. 2, subpara. a of the Treaty 
of Taba/“Oslo II”: 

The territorial jurisdiction of the Council shall encompass Gaza 
Strip territory, except for the Settlements and the Military Installa-
tion Area shown on map No. 2, and West Bank territory, except for 
Area C which, except for the issues that will be negotiated in the 
permanent status negotiations, will be gradually transferred to Pal-
estinian jurisdiction in three phases, each to take place after an inter-
val of six months, to be completed 18 months after the inauguration 
of the Council. At this time, the jurisdiction of the Council will 
cover West Bank and Gaza Strip territory, except for the issues that 
will be negotiated in the permanent status negotiations. Territorial 
jurisdiction includes land, subsoil and territorial waters, in accor-
dance with the provisions of this Agreement. 

This included about 40% of the West Bank and 70% of the Gaza Strip 
in 2002  and the whole of the Gaza Strip since the 2005 withdrawal of 
the Israeli troops. However, Article XI of the Treaty of Taba/“Oslo II” 
subdivides these territories into areas of three different qualities, refer-
red to as “Areas A”, “Areas B” and “Areas C”, with different degrees 

                                                           
 The first sentence of Article I of the Israel-PLO Declaration of Principles 

on Interim Self-Government Arrangements (Oslo I) reads: “The aim of the Is-
raeli-Palestinian negotiations within the current Middle East peace process is, 
among other things, to establish a Palestinian Interim Self-Government Au-
thority, the elected Council (the “Council”), for the Palestinian people in the 
West Bank and the Gaza Strip, for a transitional period not exceeding five years, 
leading to a permanent settlement based on Security Council Resolutions 242 
and 338.” (emphasis added). 

 Para. 1, subpara. 4 of the Israel-PLO Sharm el-Sheikh Memorandum on 
Implementation Timeline of Outstanding Commitments of Agreements Signed 
and the Resumption of Permanent Status Negotiations (Sharm el-Sheikh Mem-
orandum/“Wye II”) reads: “The two Sides will conclude a comprehensive 
agreement on all Permanent Status issues within one year from the resumption 
of the Permanent Status negotiations;” (emphasis added). 

 Sina, Der völkerrechtliche Status, pp. 66-67. 
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of control by the Palestinian Authority (A = full, B = shared, C = no 
control by the Palestinian Authority). 
According to Article XI, para. 3, subpara. a of the Treaty of Taba/ 
“Oslo II”, “‘Area A’ means the populated areas delineated by a red line 
and shaded in brown on attached map No. 1”. The areas marked in 
such a manner on map No. 1 attached to the treaty includes the Jericho 
area and the most important Palestinian towns, namely Bethlehem, Jen-
in, Kalkiya, Nablus, Ramallah und Tulkarem.  
According to Article XI, para. 3, subparas. b and c of the Treaty of Taba 
/“Oslo II”,  

‘Area B’ means the populated areas delineated by a red line and 
shaded in yellow on attached map No. 1, and the built-up area of 
the hamlets listed in Appendix 6 to Annex I, and … ‘Area C’ means 
areas of the West Bank outside Areas A and B, which, except for the 
issues that will be negotiated in the permanent status negotiations, 
will be gradually transferred to Palestinian jurisdiction in accor-
dance with this Agreement. 

The “Areas A” includes approximately 3-4% of the West Bank, the 
“Areas B” consist of approximately 23-24% of the West Bank and the 
remaining 73% constitute “Areas C”.  

(1) The Status of “Areas A” 

According to Article XI, para. 2, subpara. a of the Treaty of Taba/ 
“Oslo II”, the land in these “Areas A” came under the jurisdiction of 
the Palestinian Council first, with the consequence that in these areas 

                                                           

 See Israel-PLO Interim Agreement on the West Bank and Gaza Strip 
(Treaty of Taba/“Oslo II”), Map No. 1. The map also includes the special case 
of Hebron, which is divided into an 80% “H-1” area with Palestinian inhabi-
tants and a 20% “H-2” area of Jewish settlements, see also Article 2 of the Is-
rael-PLO Protocol Concerning the Redeployment in Hebron, signed at Jerusa-
lem, on January 17, 1997, in: 36 ILM (1997), pp. 650-655 and the attached 
“Hebron Redeployment Map”. 

 Sina, Der völkerrechtliche Status, pp. 67-68 with further references; She-
hadeh assumes “Areas A” 1%, “Areas B” 27% and “Areas C” 72%, see Raja 
Shehadeh, From Occupation to Interim Accords: Israel and the Palestinian Ter-
ritories, London 1997, p. 37; Shany assumes “Areas A” 10%, “Areas B” 20% 
and “Areas C” 70%, see Shany, in: Schmitt/ Beruto (eds.), at 99. 
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the functional jurisdiction of the Palestinian Authority includes most 
importantly the responsibility for internal security and public order in 
the “Areas A”. According to Article XIII, para. 1 of the Treaty of Taba/ 
“Oslo II”, 

The Council will, upon completion of the redeployment of Israeli 
military forces in each district, …, assume the powers and responsi-
bilities for internal security and public order in Area A in that dis-
trict. 

This transfer of responsibilities to the Palestinian Authority was en-
dorsed by the military commander through military Proclamation No. 
7 which rendered the interim agreement binding in the occupied terri-
tories.  Due to this far reaching jurisdiction over the “Areas A”, their 
status became controversial. On the one hand it is argued that having 
relinquished effective control over these areas, Israel can no longer be 
regarded as an occupying power.  Under the Oslo Agreements, Israeli 
forces are not permitted to enter “Areas A”, unless they were respond-
ing to an ongoing incident, and then only until they had handed the 
matter over to the Palestinian police. The reluctance from entering “Ar-
eas A” was thus not a political decision, but was necessary to abide by 
Israel’s commitments under an international agreement.  According to 
Art. 42 of the 1907 Hague Regulations, 

Territory is considered occupied when it is actually placed under the 
authority of the hostile army. The occupation extends only to the 
territory where such authority has been established and can be exer-
cised. 

The fact that the Israeli forces are absent in many areas and are barred 
from entering these areas by an international agreement with the PLO 
thus supports the view, that the phase of occupation has ended.  At 

                                                           
 Israel, Military Proclamation No. 7 Concerning the Application of the 

Interim Agreement (West Bank), issued by the Military Commander on No-
vember 23, 1995. 

 Yoram Dinstein, ‘The International Legal Status of the West Bank and the 
Gaza Strip – 1998’, in: 28 Isr. Yb. Hum. Rts. (1998), pp. 37-49, at 45; Benvenisti, 
9 Eur. Pub. L. (2003), at 481, 483-484. 

 Kretzmer, 16 Eur. J. Int’l L. (2005), at 207. 

 Compare the corresponding Israeli position Statement/Supplementary 
Statement by Israeli State Attorney’s Office, submitted on February 3, 2003 to 
the Israeli Supreme Court, paras. 46-48, cited in: Supreme Court of Israel, The 
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least following the second Intifada Israel has not reimposed military 
control over all sections of Gaza, and attempts to enter the areas under 
control of the Palestinian Authority are met with force.  
On the other hand, the possibility of entering the areas in response to 
certain incidents and practice have shown, that Israeli Forces can and in 
fact do exercise jurisdiction in these areas. They are still controlling the 
whole of the Palestinian Territories despite their withdrawals and rede-
ployments from parts thereof.  
According to the law of occupation, the decisive question is whether 
the occupying power has the ability to exercise effective control over 
territory.  This holds true even though the occupant might at some 
times fail to actually exercise this control  or only exercise it by its air 
force.  The International Military Tribunal at Nuremberg ruled on that 
question: 

While it is true that the partisans were able to control sections of 
these countries at various times, it is established that the Germans 
could at any time they desired assume physical control of any part 
of the country. The control of the resistance force was temporary 

                                                           
Public Committee Against Torture in Israel and LAW (Palestine Society for the 
Protection of Human Rights and the Environment) v. The State of Israel et al., 
H.C.J. 769/02, Petition for a Conditional Order (Order Nisi) and for an In-
terim Order of January 24, 2002, at para. 40. 

 Kretzmer, 16 Eur. J. Int’l L. (2005), at 211. 

 See e.g. Sina, Der völkerrechtliche Status, p. 343. 

 See also Supreme Court of Israel, Affu v. Commander of the IDF Forces 
in the West Bank, Israel High Court of Justice, judgment of April 10, 1988 
(HCJ 785/87, “Deportation Orders”), reprinted in: 29 ILM (1990), pp. 139-181; 
Eyal Benvenisti, ‘Israel and the Palestinians: What Laws Were Broken?’ in: 
Crimes of War Project (May 8, 2002). 

 See e.g. UN Comm’n H.R., Question of the Violation of Human Rights in 
the Occupied Arab Territories, including Palestine – Report of the Human 
Rights Inquiry Commission established pursuant to Commission Resolution S-
5/1 of 19 October 2000, UN Doc. E/CN.4/2001/121 (March 16, 2001), p. 13 
(para. 41); see also Benvenisti, Crimes of War Project (May 8, 2002). 

 Gerhard von Glahn, The Occupation of Enemy Territory: a Commentary 
on the Law and Practice of Belligerent Occupation, London 1957, p. 28. 
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only and not such as would deprive the German forces of its status 
of an occupant.  

These principles do also apply when this remote control does not serve 
a future invasion but only serves the protection of the occupying power 
from attacks out of the occupied territory.  
The Oslo Accords leave Israel with the ultimate legal control over the 
Occupied Territories. Israel still retains total control over who could 
enter or leave the areas, over their supply of goods and over their access 
to natural resources. The Military Proclamation No. 7, even though 
rendering the interim agreement binding in the occupied territories, re-
fers to the same word “region” as the 1967 Military Proclamation 
No. 2.  Under domestic Israeli military law the term ‘‘region’’ there-
fore remains to refer to the entire West Bank, as prior to the Oslo peace 
process. This has the legal consequence that every provision that uses 
the term ‘‘region’’ is still in force over the whole Region, including “Ar-
eas A”.  Additionally, still two military courts of first instance and a 
military court of appeals are functioning concerning the occupied terri-
tory. The Salem court is situated in “Area B” near Jenin and the military 
court and the court of appeals are situated in Ofer camp in “Area B” 
near Ramallah. They still exercise jurisdiction over all areas, including 
“Areas A”.  
Israeli forces can enter and affect the territories in a manner which is 
typical for occupation forces. This is especially true for the time after 
the hostilities between Israel and the Palestinians started in September 
2000 and especially after Israel’s “Defensive Shield” campaign of April 
2002. By April 2002, Israel had rendered the Palestinian Authority 
largely incapacitated.  The Israel Defense Forces (IDF) took control of 
                                                           

 U.S. Military Tribunal (Nuremberg), U.S. v. Wilhelm List et al. (Hostage 
Trial), Judgment of February 19, 1948, reprinted in: 15 Annual Digest (1948), 
Case No. 215, pp. 632-653, at 638-639. 

 Gasser, in: Fleck (ed.), Handbook, at 243-244. 

 Article 1 of the Military Proclamation No. 2 defines the “region” as the 
West Bank region. 

 See Sharon Weill, ‘The judicial arm of the occupation: the Israeli military 
courts in the occupied territories’, in: 89 Int’l Rev. Red Cross (2007), No. 866, 
pp. 395-419, at 403. 

 Id., at 403-419 with further references. 

 Shany, in: Schmitt/ Beruto (eds.), at 100. 
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many “Areas A”, mostly in the West Bank, while in Gaza most “Areas 
A” remained under control of the Palestinian Authority. Thus, even if 
the “Areas A” should have ceased to be occupied territory, after the 
Oslo Agreements, they would have become occupied territory again, 
once the IDF effectively controlled those areas.  Even in the absence of 
ground forces, Israel exercises sovereignty over the airspace over the 
territories and exercises sovereignty by performing undercover activi-
ties, snatch operations and last but not least targeted killings. 
Israel has retained the final responsibility for security throughout the 
occupied territories.  The fact that for political reasons it has chosen 
not to exercise this control, when Israel has the capacity to do so, can-
not relieve it or its responsibilities as an occupying power. It thus re-
mained an occupying power in all parts of the West Bank and Gaza 
even after the Oslo Accords came into force.  
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 Compare Ariel Meyerstein, ‘Case Study: The Israeli Strike Against Ha-
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What makes this ongoing occupation peculiar is the fact that first, the 
occupation was effected in an international armed conflict that ended 
long ago, namely the 1967 Six Day War. Second, the occupation lasts 
for such a long time – more than 40 years by now. And third, no other 
States claim sovereignty over the occupied territory. Egypt never claim-
ed sovereignty over the Gaza Strip  and Jordan renounced any claims 
in favour of the Palestinian people’s right to self-determination.  

(2) The Status of “Areas B” and “Areas C” 

This obviously is also true for the “Areas B” and “Areas C”, which ne-
ver were subject to the jurisdiction of the Palestinian Authority to the 
same degree as the “Areas A”.  According to Article XI para. 2 lit. b of 
the Taba/Oslo II agreement, 

All civil powers and responsibilities, including planning and zoning, 
in Areas A and B, set out in Annex III, will be transferred to and as-
sumed by the Council during the first phase of redeployment. 

Thus, the influence of the Palestinian Authority in “Areas B” is similar 
to that in “Areas A”, but without jurisdiction concerning internal secu-
rity. It only includes public order. According to Article XIII, para. 2 of 
the Treaty of Taba/“Oslo II”, 

In Area B the Palestinian Police shall assume the responsibility for 
public order for Palestinians and shall be deployed in order to ac-
commodate the Palestinian needs and requirements in the following 
manner: … The Palestinian Police shall be responsible for handling 
public order incidents in which only Palestinians are involved. … . 

According to Article XI para. 2 lit. c of the Taba/Oslo II agreement,  
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 Benvenisti, Law of Occupation, p. 110. 
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In Area C, during the first phase of redeployment Israel will transfer 
to the Council civil powers and responsibilities not relating to terri-
tory, as set out in Annex III. 

This makes the status of “Areas C” least controversial. The main pow-
ers and responsibility rest with the Israeli occupying forces and only a 
small share of civil powers is transferred to the Palestinian Authority. 
This fact clearly supports the thesis that “Areas C” still have to be re-
garded as occupied territory and fall under the Law of occupation.  In 
“Areas C” military administration, headed by the military commander, 
continues to apply. 

3. The Legal Nature of the Conflict 

Apart from the question of whether the law of occupation applies to 
the Occupied Territories, it is also of utmost interest whether the law 
applicable to armed conflict – internal or international – does also ap-
ply. In its December 2006 long-awaited judgment concerning the Israeli 
practice of targeted killings, the Israeli Supreme Court based its deci-
sion on the underlying assumption that its context is that of an interna-
tional armed conflict: 

The general, principled starting point is that between Israel and the 
various terrorist organizations active in Judea, Samaria, and the Ga-
za Strip (hereinafter “the area”) a continuous situation of armed 
conflict has existed since the first intifada.  

Regrettably, the Court is quick to adopt the war paradigm and gives lit-
tle attention to other possibilities.  The answer is not as straightfor-
ward as the Court seems to believe. The corresponding Israeli Govern-
ment’s position  was thus directly challenged by the petitioners in the 
targeted killings case, as it provided the basis for the targeted killings 
policy as the legitimate targeting of combatants in an armed conflict. 

                                                           
 Id. 

 Supreme Court of Israel, “Targeted Killings” (Merits), para. 16, 46 ILM 
(2007), at 381. 

 Similarly, Mariner, FindLaw’s Writ (December 22, 2006). 

 “Currently, Israel is engaged in a situation best defined as an armed con-
flict.” See Israel, Ministry of Foreign Affairs, ‘Targeting Terrorists’, Background 
Paper (August 1, 2001). 
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a) Is the Present Situation an Armed Conflict? 

According to the Court’s assessment, an armed conflict has been con-
tinuing since the first Intifada – that is since December 1987 – at least 
until the Court rendered its judgment in December 2006. This period of 
time includes the time after the signing of the Oslo Accords in 1993 
which ended the first Intifada, and before the beginning of the second 
Intifada in September 2000. Can this whole period be qualified as an 
ongoing armed conflict and if so, with as little reasoning as the Court 
gave in its judgment? 
The Court’s view is supported by several facts. First, Israeli authorities 
declared shortly after violence erupted in September 2000, that the level 
and scope of violence justified it to regard the situation as an “armed 
conflict short of war”  and adopted the position that the conflict be-
tween the State of Israel and Palestinian terror organisations is defined 
as an armed conflict as there was “protracted armed violence between 
the IDF and organized Palestinian groups”.  Second, the means em-
ployed by the Palestinians, such as guns or missiles, and intelligence re-
ports that support the interpretation that the present conflict was care-
fully planned in advance are used as evidence to support the view that 
the present conflict is an “armed conflict”.  Third, suicide bombers 
have been described as “foot soldiers” in a sophisticated and organized 
infrastructure. A successful suicide bombing has been regarded as the 
“working of a well-orchestrated, difficult to penetrate, highly disci-
plined, financially solvent terror organization and not an act of a lone 
individual.”  And finally, at least according to some authors at some 
stages of the second Intifada the violence reached the threshold re-
quired for a situation to be regarded as an armed conflict.  According 
to the statistics published by the Israel Ministry of Defence, between 
September 29, 2000 and August 29, 2005, 5,198 civilians were injured, 
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and 745 civilians were killed. In the same period, 2,236 members of se-
curity forces were injured and 319 were killed.  
Thus, it is certainly possible to argue that the situation cannot be re-
garded as one of “riots, isolated and sporadic acts of violence and other 
acts of a similar nature”, which under the 1977 Additional Protocol II 
do not constitute an armed conflict. Even though the Protocol is not 
applicable, it is used by some authors to provide guidelines in assessing 
the existence of an armed conflict.  The situation is thus rather regard-
ed by some authors as an armed conflict between Palestinian terrorist 
groups and Israel.  
On the other hand, there are many reasons not to regard the present 
situation as an ongoing armed conflict.  According to the ICTY, 

an armed conflict exists whenever there is a resort to armed force 
between States or protracted armed violence between governmental 
authorities and organised armed groups or between such groups 
within a State.  

If the assessment of the Israeli Supreme Court was correct, an armed 
conflict also continued during the relatively calm period of time be-
tween the first and the second Intifada. There certainly were terrorist 
attacks during that period, but these attacks can hardly amount to pro-
tracted armed violence.  Even concerning the second Intifada, the 
United Nations Human Rights Inquiry Commission had doubts re-
garding the protracted nature of the violence. The Commission 

inclines to the view that sporadic demonstrations/confrontations of-
ten provoked by the killing of demonstrators and not resulting in 
loss of life on the part of Israeli soldiers, undisciplined lynchings (as 
in the tragic killing of Israeli reservists on 12 October 2000 in Ra-
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mallah), acts of terrorism in Israel itself and the shooting of soldiers 
and settlers on roads leading to settlements by largely unorganized 
gunmen cannot amount to protracted armed violence on the part of 
an organized armed group.  

This view is supported by other authors: 
The present level of violence in the Occupied Territories does not 
cross the threshold of gravity necessary for a state of hostilities to 
exist. Violence is low-level, isolated and sporadic and does not 
amount to widespread, organized, military resistance against the Is-
raeli occupation.  

For example, the suicide-bombing of Eilat in February 2007 with three 
victims was the first attack of that kind since the suicide bombing in Tel 
Aviv in April 2006, which killed ten persons. Thus, between two attacks 
of the kind Israel responds to with targeted killings, there was some 
three quarters of a year time without such an attack. As shown above, 
in the non-international sphere, the threshold of an armed conflict is 
substantially higher. Only hostilities that are similar to an international 
war, i.e. when armed forces on either side are engaged, can then be de-
fined as an armed conflict.  Sporadic outbreaks of violence and acts of 
terrorism do not amount to an armed conflict.  A non-international 
armed conflict involves a certain intensity and certain standards per-
taining to the military organization of the parties to the conflict.  But 
if the threshold is not reached at all, the situation is still that of an occu-
pation, with the consequence that not the law of armed conflict at large 
but the special part concerning occupation is applicable. 
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b) If at all, Is It an International, Internationalised or Non-International 
Armed Conflict? 

A conflict between a state and a people is not regarded as an interna-
tional armed conflict under customary international law. 

Clearly, there is no international armed conflict in the region, as Pal-
estine, despite widespread recognition, still falls short of the accept-
ed criteria of statehood.  

Nevertheless, the Israeli Supreme Court found that the situation in the 
Occupied Territory is not only an armed conflict, but also international 
in character and refers as sole authority to Cassese in support of that 
view.  Cassese also in his Opinion written on behalf of the petitioners 
assumed that the law applicable to the case at hand 

is the body of international customary and treaty rules relating to 
international armed conflicts, in particular to occupatio bellica of 
foreign territory.  

This has been interpreted as indication for the situation today being an 
international armed conflict, and has been criticised on that basis.  It 
is true that naturally, a condition of international armed conflict is in-
dispensable for the imposition of a belligerent occupation as a State can 
never occupy its own territory.  This international armed conflict 
Cassese is referring to in his Expert Opinion is the conflict that resulted 
in the occupation of the West Bank and Gaza in 1967. But this interna-
tional armed conflict was ended at least by the peace agreements be-
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tween Israel and both Egypt and Jordan.  Nevertheless, when the oc-
cupation was established, an international armed conflict existed. Thus, 
not only in Cassese’s view, the international law governing occupation 
is applicable to the West Bank and Gaza Strip, but the applicability of 
this law alone does not serve as evidence for the existence of a present 
international armed conflict between Israel and the Palestinians.  
Nevertheless, it is argued by some authors that the situation very much 
resembles that of an international armed conflict.  Their argument is 
based on the assumption that Israel ceased to be an occupying power at 
least in the “Areas A” and effective authority is in the hands of the Pal-
estinian Authority, those areas take on many characteristics of a foreign 
state from an Israeli perspective. Israel, however, is bound by treaty not 
to enter the area to arrest persons suspected of being terrorists, even if 
the Palestinian Authority refuses to arrest or extradite them.  Thus 
the argument has been raised that the situation is similar to that be-
tween the United States and Afghanistan. One could argue that the Pal-
estinian Authority is responsible for attacks carried out from its terri-
tory. If it fails to act, Israel would be entitled to do so.  

[I]f the official Palestinian leadership were to pursue an armed con-
flict with Israel just as one of Israel’s neighboring states might or if a 
group that is not under the control of the Palestinian leadership 
were to engage in more than sporadic armed conflict with Israel by 
committing terrorist acts from an area outside Israeli control, the 
use of preventive force by Israel could be justified even if there is no 
immediate danger of (terrorist) attacks.  
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The decisive difference to such a Lebanon-type of situation is the de-
gree of control Israel currently has over the Occupied Territory. As 
shown above, the degree of control by Israel still exceeds that of the 
Palestinian Authority and thus is not responsible for all attacks carried 
out from the Occupied Territory. Furthermore, the Palestinian Author-
ity is not a State such attacks could be attributed to. Thus, even if the 
Palestinian Authority had such control, the attribution alone would not 
render an existing armed conflict international. 
Due to this fact, the situation has been interpreted as representing a 
non-international armed conflict.  Even if this assessment were true, 
such a non-international armed conflict could be internationalised ac-
cording to Article 1 para. 4 of the 1977 Additional Protocol I. Accord-
ing to this Article, “conflicts which peoples are fighting against colonial 
domination and alien occupation and against racist regimes in the exer-
cise of their right of self-determination” are international armed con-
flicts. But due to this provision, which was instituted with the Palestin-
ian Liberation Organization in mind, Israel and the United States re-
fused to join the 1977 Additional Protocol I.  Article 1 para. 4 gener-
ated much controversy and can thus not be regarded as a customary 
rule,  at least not as one binding Israel, which would be a persistent 
objector in that regard,  as would the United States. Thus, Article 1 
para. 4 of the 1977 Additional Protocol I is not applicable between Is-
rael and the Palestinian Authority. 
But the fact that the parties to a possible present armed conflict are not 
States alone cannot serve as evidence for the conflict being non-inter-
national. Even though the situation very much resembles that of a non-
international armed conflict, the legal preconditions of such a conflict 
under international humanitarian law – e.g. a conflict “occurring in the 
territory of one of the High Contracting Parties”  – would not be 
met. As shown above, the resumption or outbreak of hostilities in a ter-
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ritory under occupation rather leads to the resurrection of the underly-
ing original international armed conflict – admittedly with a different 
party to the conflict on one side.  
In consequence, if the situation would amount to an armed conflict, it 
could only be an international armed conflict.  This outcome is also 
consistent with the object and purpose of international humanitarian 
law to provide the widest possible protection. In an international armed 
conflict, there would be combatants with all privileges on either side 
and not only on one side. Thus, if one side is of the opinion that it finds 
itself in an armed conflict, at the same time it would have to grant the 
other side’s participants combatant immunity and prisoner-of-war sta-
tus if captured. 
This is not done at the present time but it should not be justified with 
the existence of a non-international armed conflict where the non-State 
actors cannot enjoy combatant immunity. It can only be explained by 
the fact that the threshold of an armed conflict is not met at all – even 
though the considerable intensity of existing violence and the high 
numbers of victims on either side must not be misconceived. 

III. Conclusion: The Law Applicable to the Situation in the 
Occupied Territories 

The consequence of the considerations above is the following: As 
shown, the degree of generalized control the Israeli Forces still exercise 
in the Occupied Territories – either by being present or in most cases 
by controlling access and keeping the possibility to enter the area at any 
time – is still of such a high level, that the situation still has to be re-
garded as an occupation. On the other hand, the level and of violent in-
cidents does not reach the threshold of an ongoing armed conflict. If 
this level of violence would be reached, the conflict would have to be 
treated as the resurrection of the underlying international armed con-
flict. 
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As the degree of generalized control determines the applicability of hu-
manitarian law and human rights law and Israel has such a high level of 
control, the peace paradigm is rather applicable than the war para-
digm.  In consequence, as shown above, the decisive standards that 
apply are the human rights standards, i.e. those of the International 
Covenant on Civil and Political Rights and customary international law 
concerning the right to life. As an armed conflict does not exist at the 
same time, these standards are not supplemented by general interna-
tional humanitarian law. Thus, there is no different status of persons 
which would entail a different standard of protection as would be the 
case for combatants or fighters and civilians if an armed conflict existed. 
As shown above, also the law of occupation – which at the same time 
applies – does not include additional possibilities to use lethal force 
which would go beyond the exceptions accepted with regard to the hu-
man right to life.  

B. The Standards Applicable to the Targeted Killings by 
Israeli Forces 

Thus, the human rights standards are decisive. These standards will be 
addressed first. Additionally – due to the fact that many authors are of 
the opinion that the law of armed conflict is or should be applicable to 
the question at hand, the standards of international humanitarian law 
will be applied for the sake of argument. 

I. Human Rights Standards 

Any targeted killing by Israeli forces has to stand the test of whether it 
is in accordance with the right to life under human rights law. As 
shown above, neither the International Covenant – which is binding on 
Israel and applicable to the occupied territories – nor other human 
rights instruments or customary international law guarantee the right to 
life in an absolute manner. Article 6 para. 1 of the International Cove-
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nant prohibits “arbitrary deprivations” of life and thus leaves room for 
exceptions. 

1. Targeted Killings as a Deterrent or Punishment Are Illegal 

The death penalty is, under all conventions as well as under general in-
ternational law, the only case in which the death of a person may be the 
aim or end of an action; in any other context, killings with dolus direc-
tus of the first degree are not permitted. Thus, targeted killings, as de-
fined above,  are “arbitrary” and thus illegal under treaty law as well 
as general international law. This especially concerns killings which are 
is exercised for reasons of restitution or as a penal sanction.  As 
shown above, targeted killings by Israeli Forces have often been justi-
fied as penal measures or retribution.  These killings obviously never 
took place after court proceedings which would fulfil the procedural re-
quirements laid down by human rights law for the death penalty. Thus, 
these killings must be regarded as arbitrary deprivations of life under 
the International Covenant and at the same time under customary in-
ternational law. 

2. Preventive Killings Are Possible within Narrow Limitations 

Other killings have been justified by Israel as being preventive in na-
ture. Such killings can generally be in accordance with the right to life, 
but only under narrow limitations. Force may be used in order to ad-
dress immediate threats and in this context, the classical concept of im-
mediacy applies. A preventive killing may only be used if the realisation 
of a threat can immediately be triggered by the targeted person without 
any further steps in between. As shown above, this is true for the case 
of a person who is just about to commit an attack. 
However, the use of force – even in such circumstances – is subject to 
proportionality assessed from an overall perspective. The use of force 
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has to be necessary, i.e. it must be the mildest means capable of address-
ing the threat. The further the distance of the targeted person to its po-
tential victim is, the less likely the preventive killing of that person is 
proportionate. Before resorting to the use of a preventive killing, all 
measures to arrest a person suspected of being in the process of com-
mitting an attack must be exhausted. 
It is the distance – concerning time and place of the preventive action – 
between the targeted person and his potential victims that renders most 
cases of preventively motivated killings by Israeli forces illegal.  A 
man leaving a mosque in a wheelchair after morning prayers may be 
highly dangerous as the spiritual leader of a “terror group”. However, 
in that very situation, he does not pose an immediate and direct threat 
to anybody’s life and thus may not be killed preventively.  
According to some sources, “an individual will only be targeted if he 
presents a serious threat to public order and safety based on criminal 
evidence and/or reliable, corrobated intelligence information clearly 
implicating him” and “the IDF resorts to targeted killing only when ar-
rest is not an option.”  Nevertheless, it may be doubted that these 
considerations were taken account of in many of the reported cases of 
target killings.  This is especially true as Israel officially argued, that 
another standard of immediacy – the last window of opportunity – ap-
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plied  and has expanded its policy to include the targeting of persons 
training for an attack.  
Another problem that arises with some targeted killings by Israeli 
forces is that of “collateral damage”.  Intentional collateral damage is 
never justified under human rights law. Such an institute only exists in 
the framework of an armed conflict which is not taking place at present. 
Thus, whenever a person could be preventively targeted in a legal man-
ner under the human rights standards, the intentional injury or even 
death of bystanders renders the whole operation illegal. This especially 
applies to those cases which would not even be considered proportional 
collateral damage under the standards of international humanitarian 
law, e.g. the use of a one ton bomb to hit a single person in a crowded 
neighbourhood, killing fifteen persons including nine children.  
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II. International Humanitarian Law 

This situation under human rights law could be changed due to interna-
tional humanitarian law, in case this branch of law was applicable addi-
tionally. The latter is true for the law of occupation, but as shown 
above, the law of occupation alone does not change the legal situation 
concerning targeted killings.  However, the situation would be very 
different if the law of armed conflict was generally applicable. 

1. The Israeli Supreme Court’s Assessment: The Law of Armed Conflict 

As shown above, the Israeli Supreme Court bases its judgment concern-
ing targeted killings on the assumption that the “general, principle start-
ing point is that between Israel and the various terrorist organizations 
active in Judea, Samaria, and the Gaza Strip … a continuous situation of 
armed conflict has existed since the first intifada”,  i.e. since 1987. 
In so far, the Court follows the state attorney, arguing that the terrorist 
attacks against Israel can be defined as an “‘armed conflict’ justifying 
the use of counterforce.”  This is based on the assessment that the ca-
sualties caused – in proportion to the population of Israel – is “a num-
ber of times greater than the percentage of casualties in the US in the 
events of September 11 in proportion to the US population” and that 
recourse is taken to military means.  
In consequence, the Court bases its judgment on the 1907 Hague Con-
vention IV and the 1907 Hague Regulations as the primary source for 
the present case and on the 1949 Geneva Convention IV as an addition-
al source. This assessment could be supported if the threshold of an 
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armed conflict was met in the present situation – which is actually not 
the case.  
Just for the purpose of examining the Israeli Supreme Court’s further 
reasoning, in the following it will be assumed that in fact the situation 
represented an international armed conflict. Using the legal framework 
applicable to an international armed conflict, the Court turns to the 
question of status concerning the targeted persons. It accepts that the 
principle of distinction includes two categories of persons: Combatants 
and non-combatants.  This is worth being stressed as by doing so, the 
Court rejects the present U.S. administration’s argument that a third 
category of so called “unlawful combatants” exists.  Thus, the Court 
considers whether terrorists are combatants or civilians under interna-
tional humanitarian law. 

2. “Terrorists” Are neither Combatants, nor “Unlawful Combatants” 
but Civilians 

As shown above, “terrorists” are not combatants according to Article 1 
of the 1907 Hague Regulations, Article 13 of the 1949 Geneva Conven-
tions I and II, and Article 4 para. 2 of the 1949 Geneva Convention III. 
The Israeli Supreme Court, referring to its past jurisprudence, is of the 
same opinion. It observes that the persons in question do not have a 
fixed emblem recognizable at a distance and do not conduct their op-
erations in accordance with the laws and customs of war.  Addition-
ally, the Court explicitly rejects the idea put forward by the U.S. ad-
ministration that terrorists are “unlawful combatants” who cannot be 
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treated according to the established rules for combatants or civilians in 
international law.  
Therefore, the Court does not regard members of “terrorist groups” as 
combatants under the laws of war. Instead, it regards them as civilians 
by status: Civilians are defined negatively, i.e. as those who are not – or 
no longer – combatants.  Thus, in consistent application of the law as 
laid down in the said conventions  and reflected by customary inter-
national law , the Court acknowledges that 

[m]ilitary attack directed at them is forbidden. Their lives and bod-
ies are protected from the dangers of combat, provided that they 
themselves do not take a direct part in the combat.  

Even a civilian who commits acts of combat  
does not lose his status as a civilian, but as long as he is taking a di-
rect part in hostilities he does not enjoy – during that time – the 
protection granted to a civilian. He is subject to the risks of attack 
like those to which a combatant is subject, without enjoying the 
rights of a combatant, e.g. those granted to a prisoner of war.  
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3. Direct Participation by Civilians in Hostilities 

At this point, the Court reaches the core of the question, if examined 
under the law of armed conflict. As the persons in question are civil-
ians, they could be targeted “unless and for such time as they take a di-
rect part in hostilities”.  The Court thus examines the elements “tak-
ing … part in hostilities”, “taking direct part” and “for such time”. As 
shown above, “taking … part in hostilities” covers acts which by their 
nature and purpose are intended to cause actual harm to the personnel 
and equipment of the armed forces or civilian population. It is clear that 
civilians are taking part in hostilities when using weapons in an armed 
conflict. The same holds true for an individual who is carrying a bomb 
to the site of a planned attack. It is furthermore generally accepted that 
it is not necessary to carry weapons, but that the gathering of intelli-
gence or the preparation for combat, delivering ammunition as well as 
the planning or ordering of attacks is also covered. On the other hand, 
“general strategic analysis,” or giving “logistical, general support, in-
cluding monetary aid” is not regarded as direct participation by the 
Court.  
In seeking an interpretation of “direct” in that context, the Court refers 
to Michael N. Schmitt who proposes that such “gray areas should be in-
terpreted liberally, i.e., in favor of finding direct participation.”  Ac-
cording to this, the Court regards the following cases as direct partici-
pation: a person who transports combatants or drives an ammunition 
truck to or from the place where the hostilities are taking place; a per-
son who operates weapons which combatants use, or supervises their 
operation, or provides service to them, be the distance from the battle-
field as it may;  as well as persons who serve as human shields of their 
own free will.  Direct participation – according to the Court – also in-
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cludes “those who have sent [these persons and] …, the person who de-
cided upon the act, and the person who planned it.”  
The Court accepts that according to Article 51 para. 3 of the 1977 Ad-
ditional Protocol I and customary international law, civilians may only 
be opposed “for such time” as they are taking direct part in hostilities 
and that – if “such time” has passed – the protection granted to the ci-
vilian returns.  It then distinguishes between two opposed cases: First, 
“a civilian taking a direct part in hostilities one single time, or sporadi-
cally, who later detaches himself from that activity” is regarded – if hav-
ing detached himself from hostilities “entirely, or for a long period” – as 
protected from attack.  Second, “a civilian who has joined a terrorist 
organization which has become his ‘home’, and in the framework of his 
role in that organization he commits a chain of hostilities, with short 
periods of rest between them” may – according to the Court – be at-
tacked.  
With the standards developed above in mind,  this assessment by the 
Israeli Supreme Court cannot convince entirely. The Court has received 
appraisal for having chosen the “happy medium” concerning the ques-
tion of direct participation.  But first, the Court bases it’s approach on 
the idea of interpreting an exception to a rule broadly. The general rule 
is that civilians must not be attacked. The concept of direct participa-
tion is thus an exception and should rather be interpreted narrowly. 
Second, while the Court acknowledges that the status of the person in 
question remains that of a civilian, nevertheless it’s approach is based on 
the understanding that “[a]ll those persons are performing the function 
of combatants.” However, the exception to the general rule that civil-
ians may not be attacked is not based on the idea that they forfeit their 
status or their protection an can thus generally be treated like combat-
ants. They will, if captured, not acquire prisoner-of-war status, they 
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may be punished for participating in the hostilities.  The background 
for this exception is that “all these activities … must be proved to be di-
rectly related to hostilities, or, in other words, to represent a direct 
threat to the enemy”.  This threat “may be resisted by force”.  
“[A]nyone performing hostile acts may also be opposed”.  Even the 
authorities referred to by the Court stress that a direct relationship be-
tween a threat (by a civilian) and its opposition is necessary.   
Third, as shown above, this suggests that the duration of the participa-
tion has to be interpreted rather narrowly.  In only accepting the end 
of such participation if a person has detached himself from hostilities 
“entirely, or for a long period” the Court covers too many cases. A 
more narrow assessment has been described and criticised as the so cal-
led “revolving door” phenomenon.  Some are of the opinion that a ci-
vilian may not be attacked between two assaults he commits.  This 
picture – in principle – corresponds with the idea behind the direct par-
ticipation exception. The status of the civilian does not change, but 
while behaving in a certain way, a civilian may be attacked. 
Thus, according to the standards developed in this treatise, the Israeli 
Supreme Court overstretches the exception concerning the direct parti-
cipation of civilians in hostilities. Many cases in which, according to the 
Court, a person could be targeted, his killing would not be justified as 
resistance or opposition against a person taking direct part in hostilities. 
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III. The Israeli Supreme Court’s Further Preconditions for Targeted 
Killings 

The Israeli Supreme Court saw the necessity to developed additional 
criteria which have to be fulfilled to render a targeted killing legal under 
its assessment of direct participation. First, it requires well-based in-
formation before categorizing a civilian as falling into one of the discus-
sed categories.  Second, according to the Court, a civilian taking a di-
rect part in hostilities cannot be attacked if less harmful means can be 
employed:  Thus, if the person taking a direct part in hostilities can be 
arrested, interrogated, and tried, those are the means which should be 
employed, albeit not at any cost.  Third, according to the Court, after 
an attack on a civilian suspected of taking a direct part, at such time, in 
hostilities, a thorough investigation has to be performed retroactively 
regarding the precision of the identification of the target and the cir-
cumstances of the attack upon him.  And fourth, if the harm is not 
only to a civilian directly participating in the hostilities, but also to in-
nocent civilians nearby, the harm to them is collateral damage. That da-
mage must withstand the proportionality test. 
While only the last precondition is a classical consideration of the law 
of armed conflict, the proportionality test concerning the question of 
performing a targeted killing or an arrest as well as the consideration 
concerning a retroactive investigation stems from the human rights 
sphere.  In that context, the Court expressly relies on the McCann 
judgment by the European Court of Human Rights.  
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It is not generally required under the laws of armed conflict to arrest a 
hostile fighter wherever possible instead of killing him, nor is there any 
generally recognised provision or customary law calling for an inde-
pendent investigation of disputed attacks.  Nevertheless, the Court 
introduces these criteria which stem from human rights law, and rightly 
so.  As shown above, human rights law is fully applicable to the ques-
tion of targeted killings in the occupied territory.  Following the In-
ternational Court of Justice’s Advisory Opinion on the Legal Conse-
quences of the Construction of a Wall in the Occupied Palestinian Terri-
tory,  it can be regarded as generally accepted that the situation in the 
Gaza Strip and the West Bank is still that of an occupation.  Thus, tar-
geted killings in this context have to be considered according to human 
rights standards and especially are subject to the rule of proportionality. 
And this is exactly what the Court does when considering milder 
means than a targeted killing – albeit in the wrong legal context.  
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C. Conclusion: The Situation in Israel 

Contrary to the Israeli Supreme Court, the result of this treatise is that 
the targeted killings by Israeli Forces in the Occupied Territory must be 
judged according to human rights standards. However, this fundamen-
tal difference does not mean that the judgment by the Court can be dis-
missed in total. The judgment contains many achievements and as it “is 
very well reasoned, one might assume its persuasive impact will be sub-
stantial.”  The Court shows that targeted killings are covered by a le-
gal framework and open to legal control. It imposes significant con-
straints on the power to kill suspected militants. Based on solid infor-
mation which indicates that the target is taking a direct part in hostili-
ties, the possibility of an arrest and collateral damages have to be con-
sidered. The judgment also requires and independent retroactive inves-
tigation of every such attack. It thus factually introduces human rights 
considerations such as proportionality and a procedural safeguard to 
the question, even though it approaches it under the law of war. Addi-
tionally, the Court also points to the fact that any targeted killing which 
does not fulfil these conditions may also lead to individual criminal re-
sponsibility of the acting persons,  even though international criminal 
responsibility is not addressed explicitly by the Court. But if read care-
fully, parts of the judgment can be interpreted as stating that certain 
targeted killings amount to war crimes.  
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Importantly, in two paragraphs of its judgment,  the Court explicitly 
rejects the idea put forward by the U.S. administration that terrorists 
are “unlawful combatants” who cannot be treated according to the es-
tablished rules for combatants or civilians in international law. Further-
more, the Court does not base its argument on Article 51 UN-Charter. 
This fact has been interpreted as an implicit rejection of the idea to base 
the fight against terrorism on self-defence  and could be another criti-
cal address to the United States.  
The Court merits praise for going into depth concerning the question 
of direct participation, as this is one of the most problematic questions 
of humanitarian law,  albeit the Court’s finding is not immune to criti-
cism. At the same time, the Court failed to fully lay out its legal reason-
ing concerning the legal regime applicable. It merits credit for introduc-
ing human rights standards, but this introduction is contradictory if the 
Court’s presumption of an international armed conflict is followed con-
sistently. In other areas, the judgment leaves ample room for interpreta-
tion, and there is little reason to believe that the Israeli military will in-
terpret it in a restrictive way.  This is the case concerning the Court’s 
fairly expansive definition of direct participation in hostilities. 
In consequence, the Court’s Judgment could, if implemented in good 
faith, limit Israel’s reliance on targeted killings. But it is not only sig-
nificant in its own right. It is also likely to become an important prece-
dent for other countries engaging in military action against terrorist 
groups.  
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Nevertheless, in distinction to the Israeli Supreme Court, it has to be 
stressed that the decisive law applicable is human rights law and the de-
cisive question is thus: Is a threat of such immediacy that it justifies a 
preventive killing as the last and mildest of equally effective means? 



Conclusion: Targeted Killings and International 
Law  
 
 
“It would be monstrous indeed if the attacks on the World Trade Cen-
ter were to lead to something even more monstrous.”  Thus, even the 
reaction to the worst and most treacherous attacks or any action aiming 
to prevent such incidents must adhere to the rule of law. Any different 
approach will lead to a Pyrrhic victory  and will run the risk of de-
stroying what is meant to be defended. It has to be ensured that what 
we are fighting for is not lost in the process.  As Nietzsche phrased it: 

He who battles with monsters has to take care that he does not 
thereby become a monster. Always remember that when you gaze 
into the abyss, the abyss gazes back into you.  

Kretzmer, in his article on targeted killings concludes that 
unless realistic standards of conduct for states involved in armed 
conflicts with terrorist groups exist, they will act in an environment 
infected by the lawlessness that characterizes terrorism. The danger 
of this lawlessness is such that however imperfect these standards 
may be, they are preferable to no standards at all.  
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While it is true that imperfect rules may be better than no rules, I can-
not fully support Kretzmer’s conclusion. According to the outcome of 
the present examination, legal standards that are applicable to what is 
referred to as “armed conflict with terrorist groups” do already exist 
under international law. These standards are part of human rights law 
and international humanitarian law: 

A. Generally, Human Rights Law Applies to Targeted 
Killings 

The standard generally applicable to targeted killings is that of human 
rights law. In the human rights treaties examined, as well as in general 
international law, the right to life offers a high, albeit not absolute, stan-
dard of protection which is almost identical under the different conven-
tions. However, the conventions as well as general international law 
leave room for several exceptions: 
The death penalty still is a possible exception but its use must adhere to 
high procedural standards. It is the only case in which the death of a 
person may be the aim or end of an action; in any other context, killings 
with dolus directus of the first degree are not permitted. Thus, targeted 
killings, as defined above,  are “arbitrary” and thus illegal under human 
rights law. 
Nevertheless, force may be used in order to address immediate threats, 
i.e. if the realisation of a threat can immediately be triggered by the al-
leged offender without any further steps in between. This use of force is 
subject to proportionality. It must be necessary, i.e. it must be the mild-
est means capable of addressing the threat. The European Court has 
shown that this requirement is strongly related to the question of im-
mediacy; at an earlier stage, milder means are probably available. In 
consequence, the proportionality of the use of force has to be assessed 
from an overall perspective rather than based solely on the moment 
force was used. 
First, for such force, self-defence and the defence of other persons are 
accepted aims. The use of such force is additionally accepted in order to 
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prevent serious crimes, even if this encompasses deeds that do not 
threaten the life of other humans. The death of the person targeted may 
only be a side-effect of the use of such force. Whereas a strict theoreti-
cal consideration would require this force to be a merely undesired 
side-effect, it is clear that in practice, the death of the targeted person is 
virtually certain in many situations. This can be accepted if the aim of 
the operation is to save another person’s life. 
Second, it is accepted that force may be used in order of arresting a per-
son. However, in such a situation, the person’s death may not be in-
tended, either under the conventions or under general international law. 
Third, in order to prevent the escape of a detainee, force may be used 
but the detainee’s death may at the most be intended with dolus eventu-
alis. The human rights treaties seem to be stricter on this point than 
general international law. They are interpreted as additionally requiring 
proportionality between the threat the detainee causes if he escapes and 
the force that is used to prevent his escape. 
Fourth, quelling a riot or insurrection is a legitimate of use force but 
under the conventions lethal force may not be used at all, but the 
equipment of the state agents with “less lethal weapons” that are fully 
capable of quelling a riot without killing rioters is necessary. Again, the 
standard in general international law is less strict; whereas resort to 
milder means is obligatory here as well. 
These reasons for the use of force against a person may coincide. Law 
enforcement personnel could act in self-defence if necessary in each of 
these situations, but “collateral damages” are not accepted. Under hu-
man rights law, it is exclusively the person that causes a threat that may 
be targeted. The death of innocent third persons can never be justified. 
These principles are explicitly non-derogable under the conventions but 
also under general-international law; the right to life is part of jus co-
gens and may not be derogated. However, additional exceptions to 
these standards do exist if international humanitarian law is applicable. 
Under human rights law, penal killings may only be employed in the 
strictly limited cases of capital punishment. Preventive force may only 
be used in immediate situations, i.e. to prevent an imminent threat 
caused by the targeted person itself. In consequence, the right to life 
does permit preventive killings under strict preconditions, but prohibits 
all targeted killings. 
This standard applies to peaceful inner-State situations as well as to 
situations of “calm” occupation. It still applies in situations of violence 
and riots which fall short of an armed conflict. Only if an armed con-



Conclusion 538 

flict exists, are these standards complemented by international humani-
tarian law. Then, the law of armed conflict is the lex specialis in defining 
what is an “arbitrary” deprivation of life. 

B. These Standards Are in Some Situations Amended by 
International Humanitarian Law 

[E]even when the cannons speak, the military commander must up-
hold the law. The power of society to stand against its enemies is 
based on its recognition that it is fighting for values that deserve 
protection. The rule of law is one of these values.  

The legality of targeted killings in the context of armed conflicts – in-
ternational as well as non-international ones – depends first and fore-
most on the primary status of the targeted person. In international and 
non-international armed conflicts combatants and fighters respectively 
may generally be targeted, but subject to certain restrictions. In both 
contexts, the targeted killing of civilians is generally prohibited, but 
may be legal by way of a strictly limited exception. This is only the case 
while a civilian is directly taking part in the hostilities. This direct par-
ticipation has to be interpreted narrowly, with a strong emphasis on the 
threat a civilian poses to the adversary. This threat may be opposed by 
use of force, again, subject to the same restrictions as concerning the 
targeting of combatants. 
Such concepts as “unlawful combatant” or “terrorist” do not represent 
any status under international humanitarian law. Thus, the standards 
that apply to either combatants or civilians apply to any person, includ-
ing those who are referred to by different authors using different defi-
nitions as “unlawful combatants” or terrorists”. In most cases these 
persons actually – but not generally – are civilians by their primary sta-
tus. Many of them are actually taking direct part in hostilities and thus 
may be targeted. But every person’s status and the question of partici-
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pation have to be evaluated individually. Subject to that status, the same 
rules as to other civilians or combatants apply to them. 
In all cases of legitimately targeting a person the general principles of 
international humanitarian law have to be observed. These standards in-
clude militarily necessity and the prohibition of certain means and 
methods which are e.g. perfidious, i.e. the use of certain false symbols, 
emblems or uniforms, feigning civilian status as well as instigating en-
emy combatants to kill their own superiors, recruiting hired killers, 
placing a price on the head of a person, and offering a reward for his 
capture “dead or alive”. Furthermore, persons who are hors de combat 
may no longer be targeted. 
The overall legality of a targeted killing also depends on the legality of 
any collateral damage. A targeted killing is one attack which must stand 
the test of proportionality concerning collateral damage. In that regard, 
also the threat posed by the targeted person is decisive. In less immedi-
ate cases it will frequently be required to suspend the attack until no ci-
vilian casualties will be caused. 
These standards also apply to killings which may be qualified as “assas-
sinations”. However, the fact that a certain killing can be referred to as 
an “assassination” does not have any effect regarding its legality. There 
is thus no special “prohibition on assassination” relevant to the present 
topic. 

C. No Justifications for Targeted Killings Exist Outside  
the Human Rights and International Humanitarian Law 
Systems 

The relevant and decisive rules concerning the legality of targeted kill-
ings are human rights rules and international humanitarian law rules. 
As such, they are not subject to reciprocity. Thus, the general circum-
stances precluding wrongfulness under international law do not apply 
to them. This does not mean that these rights provide for absolute pro-
tection. This system entails its own “internal” possibilities of deroga-
tions, exceptions and limitations. These standards are inherent to the 
system and exclusively provide for the decisive criteria. Thus, neither 
(non-individual) self-defence nor necessity nor any other of the general 
circumstances precluding wrongfulness discussed above can render le-
gal a killing which is in violation of the inbuilt standards of human 
rights law and international humanitarian law. 
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D. The Most Prominent Cases Do Not Meet these 
Standards 

Also in Israel and the Occupied Territory, contrary to the Israeli Su-
preme Court’s view, human rights standards are decisive. The Israeli Su-
preme Court felt the necessity to introduce human rights standards to 
international humanitarian law and thus did not reach a diametrically 
different result as the present examination. However, if the human 
rights standards were applied properly, many killings which would be 
legal according to the Israeli Supreme Court would be illegal according 
to the present standards. 
This result would also be the same under international humanitarian 
law. Direct participation cannot be interpreted in such an extensive 
manner as the Israeli Supreme Court did and thus many persons which 
could be targeted according to the Court, cannot be targeted according 
to the present standards. 
This treaties was never meant to be a case study, especially as little exact 
and objective information is available concerning specific targeted kill-
ings. However, the outcome of this examination is that the most promi-
nent cases of targeted killings, such as those of Sheikh Yassin or the 
U.S.-led Yemen incident do not stand up to the standards developed 
here. In the absence of an armed conflict, human rights law is applicable 
to those cases. Even in the framework of an armed conflict, these per-
sons would most likely have been civilians, possibly at some time tak-
ing direct part in hostilities. However, in the specific situation these 
persons were hit, they did not pose an immediate threat to any poten-
tial victim. Human rights law would have required the State authorities 
to capture and try these persons instead of killing them by a targeted 
strike. Additionally, according to human rights standards, the addition-
al victims beside the targeted person itself cannot be justified. 
A major difference between “judicial” responses to terrorism and mili-
tary ones is the risk of killing or injuring innocent civilians where the 
military option is chosen. A state may lawfully kill innocent civilians 
during international armed conflict if their death is not excessive in re-
lation to the direct military advantage anticipated. Such a principle does 
not apply to the arrest of individuals in order to bring them before a 
court of law. If these standards are applied consistently, a democratic 
state might thereby be fighting “with one hand tied behind its back”, as 
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the Israeli Supreme Court phrased it.  However, the ends do not justify 
the means, and as Guillaume-Henri Dufour phrased it: “il faut sortir de 
cette lutte non seulement victorieux mais encore sans reproche.”  
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translation reprinted in: Israel Supreme Court, Judgments of the Israel Supreme 
Court: Fighting Terrorism within the Law, Jerusalem 2005, pp. 25-58, at 54-55 
(para. 39). 

 Quoted in: Sandoz et al. (eds.), Protocoles additionnels, para. 3346 (p. 974) 
(footnote 11). 
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