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Introduction:
A Personal Journey

For me the journey, emotionally and intellectually, began in Cam-
bodia in 1968. I was a young Australian making my first trip to Europe, to
take up a scholarship in Oxford. Inexhaustibly hungry for experience, like
so many of my compatriots before and since, I spent six months wending
my way by plane and overland through a dozen countries in Asia, and a
few more in Africa and the Middle East as well. And in every one of them,
I spent many hours and days on student campuses and in student hang-
outs, and in hard-class cross-country trains and ramshackle rural buses,
getting to know in the process—usually fleetingly but quite often endur-
ingly, in friendships that have lasted to this day—scores of some of the
liveliest and brightest people of their generation.

In the years that followed, I have often come across Indonesians, Singa-
poreans, Malaysians, Thais, Vietnamese, Indians, Pakistanis, and others
that I either met on the road on that trip, or who were there at the time and
had a store of common experiences to exchange. But among all the coun-
tries in Asia I visited then, there is just one, Cambodia, from which I never
again, in later years, saw any of those students whom I had met and
befriended, or anyone exactly like them—not one of those kids with whom
I drank beer, ate noodles, and careered up and down the dusty road from
Phnom Penh to Siem Reap in child-, chicken-, and pig-scattering share
taxis.

The reason, I am sadly certain, is that every last one of them died a few
years later under Pol Pot’s murderous genocidal regime—either targeted
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for execution in the killing fields as a middle-class intellectual enemy of the
state or dying, as more than a million did, from starvation and disease
after forced displacement to labor in the countryside. The knowledge, and
the memory, of what must have happened to those young men and women
is something that haunts me to this day.

That memory certainly was a core motivation during the long and gru-
eling years in the late 1980s and early 1990s that I worked as Australian For-
eign Minister, along with my Southeast Asian, Chinese, American, and UN
colleagues, to find and implement a sustainable basis for peace in Cambo-
dia. It was a recurring motif as I watched, impotently and from a distance,
the tragic events in Central Africa and the Balkans work themselves out
through the mid- to late 1990s.

And it was what made me accept with alacrity the offer of the Canadian
government in 2000 to jointly lead a distinguished international commis-
sion charged with the task of trying to find, once and for all, a conceptual
and practical answer that would unite, rather than continuing to divide, the
international community in preventing and responding to mass atrocity
crimes. The answer we came to—the concept of “the responsibility to pro-
tect”—is what this book is about.

Few contemporary events have seared the consciences of so many around
the globe as much as two events just a year apart in the mid-1990s. In
Rwanda in 1994, 800,000 men, women, and children were slaughtered over
a few short weeks while the world’s policymakers found reasons to do
absolutely nothing in response. And in Srebrenica in Bosnia in 1995, 8,000
young and old men were massacred within a few days, taken from a UN
“safe haven” while the troops deployed to protect them stood and watched.

How could we have said “never again” with so much conviction and
confidence after the Holocaust of the Second World War, and then again
after the revelation of the horror of Cambodia, when up to two million
died in four years of tyrannical Khmer Rouge rule from 1975 to 19792
Now here we were, less than twenty years later, with the Genocide Conven-
tion in place and with all our accumulated historical experience, saying it
again—and again. How, we asked ourselves with varying degrees of incom-
prehension, horror, anger, and shame, could we possibly have let this all
happen again?
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This book is about the way in which the world has at last started to
answer that question and to take the steps necessary to ensure that we will
never again have to say “never again.” The decade of the 1990s was the
watershed; the report of the International Commission on State Sover-
eignty in 2001, coming up with the new concept of “the responsibility to
protect,” was the immediate catalyst; and the unanimous decision by the
World Summit in 2005 to embrace the concept was the crucial formal
endorsement. As the chapters that follow make clear, much remains to be
done to bed down this new international norm and ensure its effective
practical application, but we are on our way, and none too soon. Part I is
about understanding the responsibility to protect, how the concept
emerged, and what it does and does not embrace, while Part II is about
what is necessary to operationalize the new norm, to make it work effec-
tively in practice.

The 1990s saw not only the catastrophes of Rwanda and Srebrenica but
also the debacle of the attempted intervention in Somalia in 1993 and the
inability of the UN Security Council to agree on a response to the killing
and ethnic cleansing that broke out in Kosovo in 1999. There were other
cases—northern Iraq, Haiti, Sierra Leone, Timor-Leste—where the per-
formance was a little better. But the enduring memory of the decade is
hesitation and incapacity to act, or act quickly and effectively enough, in
case after case where civilian lives were massively at risk—and of an
endemic lack of consensus among decisionmakers as to what was the right
thing to do.

Throughout the decade, a fierce argument raged between, on the one
hand, advocates of “humanitarian intervention”—the doctrine that there
was a “right to intervene” militarily in these cases, against the will of the
government of the country in question—and, on the other hand, defend-
ers of the traditional prerogatives of state sovereignty, who insisted that
internal events were none of the rest of the world’s business. There was
ample room, conceptually, to find common ground between these
extremes, but no one seemed able to locate or articulate it: the verbal trench
warfare, in the UN General Assembly and elsewhere, became ever more
intense, and the inability to agree on an appropriate response to each of
these situations as they arose became ever more frustrating and damaging.

The breakthrough came with the emergence in 2001 of the concept of
the responsibility to protect and its subsequent unanimous embrace by
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the General Assembly, meeting at head of state and government level, in
2005. This turned “right to intervene” language on its head, focusing not on
any rights of the great and powerful to throw their weight around but
rather on the responsibility of all states to meet the needs of the utterly
powerless. In the first instance, the responsibility to protect a country’s
people from mass atrocity crimes lay with its own government; but if it
proved unable or unwilling to do so, a wider responsibility lay with other
members of the international community to assist preventively and, if nec-
essary, react effectively. Military intervention—the centerpiece of the ear-
lier argument about “the right of humanitarian intervention”—remained
an option in extreme cases, but only as a last resort and if the Security
Council agreed. “The responsibility to protect” was about much more: the
responsibility to prevent before a crisis and to rebuild after it, as well as to
react during it, and in all cases, with the emphasis on nonmilitary action.

* % X

Just like in the past when Columbus in 1492 and Vasco da Gama in 1498 came with
the Bible and the sword, the likes of Gareth Evans now come in 2007 with R2P.
—Lankaweb, Colombo, October 17, 2007!

My own direct role in the emergence of the new international norm was as
cochair—with my distinguished Algerian colleague Mohamed Sahnoun—
of the Canadian government—sponsored International Commission on
Intervention and State Sovereignty (ICISS), which first articulated the con-
cept in its 2001 report entitled The Responsibility to Protect. The commis-
sion was an extraordinarily lively group of very able and strong-willed
personalities, and although our yearlong consultations and deliberations
across four continents were conducted with great good humor throughout,
it was something of a miracle that Mohamed and I were able to extract
from our colleagues a final report that had in it not a single line of recorded
dissent. Along the way, though, everything was contestable—and contested.

Congressman Lee Hamilton, I hope he won’t be unhappy to recall, was
the very last to join the consensus, in the last hour of our last meeting. His
“Alamo” issue was the exceedingly difficult one—not least for a very pub-
lic U.S. figure acutely attuned to the public mood of the time—of whether
coalitions of the willing should be able to bypass the Security Council if a
veto blocked action that most of the world thought appropriate and defen-
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sible. Our colleagues thought the two former politicians among us should
fight it out in a private back room, and the extended arm wrestle Lee and
I had to find a formula with which we each could live left us both a little
misty eyed for our previous careers. All that was missing was the smoke.

The name of the report and its sustaining theme was no exception to the
contestability rule. At the first of the commission’s five meetings, in Ottawa
in November 2000, I remember suggesting that what we needed was a
strong new phrase: one that would capture the flavor of what we probably
all wanted to say about the moral imperative of responding to atrocity
crimes, be succinct and memorable, and, while having some continuity
with the debate of which we had all been part over the last decade, also
mark an escape from its sterility and divisiveness. So far, so good. But
then—having spent a few mornings under the shower in the lead-up to our
meeting toying with a score or more of different word combinations—I
was adventurous enough to suggest that maybe, just maybe, there was a
phrase—“the responsibility to protect”—we could agree met those crite-
ria and perhaps even work as the title of the report. But to suggest the
report’s title before we had even begun to discuss its content, let alone
taken any soundings in the dozen consultations that were scheduled to
take place around the world, was considered a little presumptuous, even for
an Australian. “Well, we’ll have to think long and hard about that,” was the
hardly unreasonable general response. My handwritten notes of that meet-
ing, incidentally, use “RtP” as shorthand for the phrase under discussion;
it wasn’t until rather later that the generally accepted summary form
became “R2P” (no doubt under the universal cultural influence of Star
Wars and its engagingly determined little droid R2-D2).

The ICISS report had the misfortune to be published in the immediate
aftermath of the tragedy of September 11, and with public and profes-
sional foreign policy attention naturally now wholly focused on the issue
of international terrorism, the report seemed likely to disappear without a
trace. That it did not was partly a function of my serendipitous appoint-
ment in 2003 to the UN Secretary-General’s High-Level Panel on Threats,
Challenges, and Change, which was charged with generating input on
geopolitical and security issues into the preparations for the 2005 World
Summit. With a little help from another wonderful group of fellow pan-
elists drawn from around the world, who proved equally willing—although
not without a few bumps along the way—to tolerate my obsession with this
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issue, our 2004 report, A More Secure World: Our Shared Responsibility,
explicitly picked up the ICISS recommendations and urged that the
embrace of the responsibility to protect concept be a major Summit objec-
tive. However, what mattered even more than the High-Level Panel report
in ensuring that the issue came before the World Summit was the willing-
ness of the secretary-general to run with it in his own agenda-setting
report, In Larger Freedom. If R2P does prove to be an enduring and influ-
ential new norm, its success will have many fathers, Kofi Annan very
prominent among them.

Since 2001 I have been actively engaged in speaking and writing about
the concept in many countries, with many different reactions, not all of
them quite as extravagant as the Sri Lankan columnist cited above. A good
deal of this advocacy has been as president of the International Crisis Group,
whose mission it is to seek to prevent and resolve deadly conflict—includ-
ing mass atrocity crimes—worldwide. The situations in Darfur, Burundi, Sri
Lanka, Zimbabwe, and Kenya are among those in which Crisis Group is
actively involved and where R2P has had prima facie application.

Most recently, Crisis Group joined with a number of other major inter-
national nongovernmental organizations—Human Rights Watch, Oxfam
International, Refugees International, and the WFM-Institute of Global
Policy—to establish, with the financial support of a number of govern-
ments, foundations, and individuals, the Global Centre for the Responsi-
bility to Protect, a research and advocacy body with a strong North-South
character. Its general aim is to ensure that R2P will be effectively imple-
mented in practice, but the immediate focus is on consolidating acceptance
of the concept around the world, particularly in those countries and
regions where support for the concept has retreated somewhat since the
high-water mark of the 2005 World Summit. In this respect, a great deal of
work remains to be done by a good number of people who will need to sus-
tain their own enthusiasm for the R2P norm for a good time to come.

* % X

For all of us in the policy world for whom the responsibility to protect
concept has been more than just a matter of abstract, intellectual commit-
ment, there has invariably been some personal experience that has touched
us deeply. For many that will be bound to be scarifying family memories
of the Holocaust; for others the experience of personal loss or closely
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knowing survivors from Rwanda or Srebrenica or any of the other mass
atrocity scenes of more recent decades; for others still, perhaps, the awful
sense that they could have done more, in their past official lives, to gener-
ate the kind of international response that these situations required. For
me, as I have indicated, it was my visit to Cambodia in the late 1960s, just
before the genocidal slaughter that killed up to a quarter of its people.

One of the things that has most sustained me over forty years of public
life, more than twenty of them working in international affairs, is a fairly
unquenchable sense of optimism: a belief that even the most horrible and
intractable problems are soluble; that rational solutions for which there are
good, principled arguments do eventually prevail; and that good people,
good governments, and good governance will eventually prevail over bad.

When it comes to international relations, and in particular the great
issues of war and peace, violence, and catastrophic human rights viola-
tions with which we are concerned here, there is a well-established view
that anyone who approaches things in this kind of generally optimistic
frame of mind must be incorrigibly naive, if not outright demented. Cer-
tainly in the case of genocide and atrocity crimes—either directly commit-
ted by a government against its own people, or allowed to happen by a
government unable or unwilling to stop it—it is hard for even the incor-
rigibly naive to remain optimistic.

In this world we inhabit—full of cynicism, double standards, crude
assertions of national interest, high-level realpolitik, and low-level maneu-
vering for political advantage—it is very easy to believe that ideas do not
matter very much. But I believe as passionately now as I ever have in my
long career—starting and finishing in the world of nongovernmental
organizations, but with much time between in politics and government—
that ideas matter enormously, for good and for ill. And for all the difficul-
ties of acceptance and application that lie ahead, there are —I have come
optimistically, but firmly, to believe—not many ideas that have the poten-
tial to matter more for good, not only in theory but in practice, than that
of the responsibility to protect.
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CHAPTER ONE

The Problem:

The Recurring Nightmare
of Mass Atrocities

China has used tanks to kill people on Tiananmen Square. It is Myanmar’s
sovereign right to kill their own people, too.
—Professor Shen Dingli, Shanghai, USA Today, October 2, 2007

It has taken a desperately long time for the idea to take hold that
mass atrocities are the world’s business: that they cannot be universally
ignored and that sovereignty is not a license to kill. Massacres of the inno-
cent, forced displacement of populations, large-scale sexual violence and
humiliation, and the wanton destruction of civilian property have been
going on since the dawn of civilization. Efforts gradually evolved over the
centuries, then rapidly accelerated after the Second World War, to more
effectively protect people against the commission of such atrocities, both in
peace and war. But, for the most part, those horrors were met with indiffer-
ence, cynicism, or deep disagreement about how to respond to them. As the
twenty-first century began, there was still no universally accepted and effec-
tive response mechanism in place. This chapter traces that sad history,
defining the problem to which, hopefully, the new international norm of
“the responsibility to protect” will prove to be the solution.

Defining Mass Atrocities

It may be useful at the outset to clear an initial path through the often very
confusing jungle of terminology involved in this debate. Throughout this
work, the expressions “mass atrocities” or “mass atrocity crimes” are used
more or less interchangeably to refer to what is now embraced by the
description “genocide, war crimes, ethnic cleansing, and crimes against
humanity,” which in turn defines the scope of “the responsibility to protect”

1"
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as embraced by the UN General Assembly meeting at the head of state
level during the 2005 World Summit.! Choosing between the terms “mass
atrocities” and “mass atrocity crimes” is a matter not so much of style as it
is context: it would be, for example, anachronistic to refer to “crimes” for
periods of history before any system of international law had evolved to
label certain behavior this way. “Mass” is not a legal term of art, and many
kinds of war crimes and crimes against humanity can, as a matter of law,
be committed without large numbers of victims being involved. But this
adjective is used here as shorthand to reflect the political reality that the
kinds of atrocity crimes around which the responsibility to protect debate
actually revolves are essentially those committed on a large scale And what,
in turn, counts as “large scale” will always be a matter of context.

What of the four specific elements contained in the UN World Summit
description? They are not mutually exclusive, and issues arise with respect
to the meaning of each of them. “Genocide” has a very precise and quite
narrow legal definition, spelled out in the 1948 Genocide Convention and
repeated in the 1998 Rome Statute of the International Criminal Court.?
Because it applies only to “acts committed with intent to destroy, in whole
or in part, a national, ethnical, racial or religious group, as such,” not even
the Cambodian slaughter—directed at those of exactly the same national-
ity, ethnicity, race, and religion—would qualify as genocide. And even if the
population in question meets the criteria, the required element of intent is
notoriously difficult to prove.

“War crimes” and “crimes against humanity” are now fully, and help-
fully, defined in the Rome Statute of the International Criminal Court and
are much easier to apply, but the scope of each overlaps not only with that
of genocide and ethnic cleansing but also with each other (for example,
crimes against humanity can be committed in wartime, and most war
crimes can be committed in armed conflict situations “not of an interna-
tional character”). The range of conduct potentially covered by both war
crimes and crimes against humanity is extremely wide, and in the case of
war crimes, the responsibility to protect debate has focused primarily, as
does this book, not on traditional cross-border conflicts but rather civil
wars, that is, those occurring within the boundaries of a particular sover-
eign state.

In contrast with the other elements, “ethnic cleansing” has no formal
legal definition but can be regarded, like genocide, as subsumed within
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the scope of both war crimes and crimes against humanity. It can be
accomplished in a number of ways, including outright killing, expulsion,
acts of terror designed to encourage flight, and rape when perpetrated
either as another form of terrorism or as a deliberate attempt to change the
ethnic composition of the group in question.

For nearly all policymaking, political, and operational purposes, it is
not necessary to distinguish between these categories and give apparent
crimes particular labels. Worse, labeling can be counterproductive, partic-
ularly regarding allegations of genocide, which can be very tempting
rhetorically but—after lawyers have split legal hairs—can also give utterly
unearned propaganda victories to those with heavy cases against them for
war crimes or crimes against humanity. This is exactly what happened in
2005 in relation to Darfur, when Khartoum triumphantly claimed vindi-
cation after a UN commission found that for want of evidence of genoci-
dal intent, charges of genocide probably could not be sustained against
the Sudanese government—but charges of major crimes against human-
ity and war crimes certainly could!® David Scheffer has long argued, sensi-
bly, that for all policy discussion purposes one should just use the generic
expression “atrocity crimes” and leave it to the prosecutors and judges in
international courts, or courts exercising international jurisdiction, to work
out which tag is most legally appropriate for particular cases.* That general
approach is adopted here.

The Premodern Age: Centuries of Indifference

Through prehistoric, ancient, and medieval times (that is, before the age of
modern sovereignty), rape, pillage, and massacre—whether perpetrated
by warring tribes, conquering khans and princes, or kings and emperors
against their own people—were essentially a matter of indifference to all
but their victims. That was not because the scale of these atrocities was in
any way trivial. For all the horrors of the last hundred years, deadly violence
on a massive scale is not peculiar to modern society, nor is it a function of
the technology of modern warfare. By piecing together evidence ranging
from the incidence of axe injuries in prehistoric skulls to the proportion of
battle deaths in contemporary foraging tribes, anthropologists estimate
that rates of death in early tribal warfare were in fact some twenty times
higher than was the case for all the wars and violence of the twentieth cen-
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tury. In terms of absolute numbers, the last century was by far the blood-
iest on record, but if its wars had killed the same proportion of people that
died in those ancient conflicts, there would have been not 100 million
deaths, but two billion.?

What we would now call civilians—noncombatants, women, children,
the old, and sick—were, so far as we can judge, no more exempt from the
violence of the age in early tribal times than they have been through the
whole of subsequent recorded history. The Bible, as Steven Pinker points
out, “contains numerous celebrations of genocide, in which the Hebrews,
egged on by God, slaughter every last resident of an invaded city, occasion-
ally sparing the virgins so the soldiers could rape them.” The city-states of
classical times and the Roman Empire, the first large-scale organized sys-
tem of governance in the Western world, may have had some internalized
formal restraints on how rulers should treat their own citizens (or at least
free, male ones), but they set little or no constraint, legal or otherwise, on
how, in war, either wounded or captured combatants or enemy civilians
should be treated. ? When the Romans sacked Carthage at the end of the
third Punic War in 146 B.C., they went from house to house, killing or
enslaving all 50,000 inhabitants before burning down the entire city.

In the decentralized, feudal, fractious, and fragmented world of the
European Middle Ages—for all the residual authority of the church; for all
the evolution of “just war” doctrine during this period, with its emphasis
on proportionality, discrimination, and limiting damage to civilians; and
for all the restraints supposedly associated with the institution of
chivalry—there was little practical inhibition when it came to the treatment
of civilians. For knights, indeed, “the protection of . . . the knight’s horse
was considerably higher on the agenda than protection of commoners,
including civilians.”® Christians did not remain immune from the tempta-
tion to tear each other apart, the worst examples in the premodern age
probably being the massacre of scores of thousands of Protestant
Huguenots by French Catholics during the religious wars of the sixteenth
century.” However, when it came to non-Christians, there seemed to be no
effective constraints at all. The First Crusade at the end of the eleventh
century set the tone for those that followed, with the massacre of thousands
of Jews in the Rhineland en route to the Holy Land, and then of many
more thousands of Jewish and Muslim men, women, and children in
Jerusalem. “Jews were burnt inside their synagogue. Muslims were indis-
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criminately cut to pieces, decapitated, or slowly tortured by fire. . . . The
city’s narrow streets were clogged with corpses and dismembered body
parts. ... Many of the surviving Muslim population were forced to clear the
streets and carry the bodies outside to be buried in great pyres, whereat
they themselves were massacred.”!® Elsewhere in the world during this
period, few stories are more harrowing than that of Genghis Khan and his
Mongol successors in the thirteenth century as they swept through East and
Central Asia and then Europe as far west as Poland and Hungary, routinely
massacring the populations of villages and whole cities along the way.!!

In all of these cases, not only was there no external force powerful
enough to constrain the scale of inhumanity perpetrated, but there also
appears to have been no internalized constraint either. In the main non-
Western religious and intellectual traditions, scholars have identified many
parallels to evolving Christian theory in relation, for example, to the treat-
ment of noncombatants and the obligations of rulers to their own people.
Confucius, for example, while insisting on rigid hierarchical order, accom-
panied this with an equally strong insistence on responsibility and obliga-
tions to others. Early Islamic thought, as expressed in the Koran and
elsewhere, set bounds to the caliph’s absolute power and limits to the con-
duct of war, including the treatment of prisoners, and prohibited the killing
of the old, women, and children.!? But neither of these currents of think-
ing had any discernible impact on Genghis Khan and those who followed
him, any more than Christian doctrine inhibited those slaughtering
Huguenots three centuries later.

From Westphalia to the Holocaust:
Institutionalizing Indifference

Before the seventeenth century, it makes no particular sense to view mass
atrocities in terms of the responsibility of states, individually or collec-
tively. There were clearly identifiable rulers in different territories and
multiple different forms of governance, but no sovereign states existed in
the modern sense. All that changed with the Peace of Westphalia in 1648,
a pair of treaties arising from the gradual emergence of strong, consoli-
dated, royalty-based states in Europe and from the need to settle a long
period of bloody war among them.'* To make peace, to make clear that the
supranational writ of the Holy Roman Empire had run its course, and to
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achieve a firmly secular basis for ongoing state authority, the treaties of
Westphalia created the key elements of the modern system of sovereign
states: states legally equal to each other, not subject to the imposition of
supranational authority, and, above all, not intervening in each other’s
internal affairs.'

For present purposes, the significance of the Westphalian principles,
which steadily expanded beyond Europe and over time became the
accepted worldwide norm, is that for all their undoubted utility as a stabi-
lizing element in international relations, they effectively institutionalized
the long-standing indifference of political rulers toward atrocity crimes
occurring elsewhere, and also effectively immunized them from any exter-
nal discipline they might conceivably have faced for either perpetrating
such crimes against their own people or allowing others to commit them
while they stood by.!* Thus sovereignty—the possession by a country of the
recognized trappings of independent statehood—meant immunity from
outside scrutiny or sanction: what happened within a state’s borders and
its territorial possessions, however grotesque and morally indefensible, was
nobody else’s business. In the history of ideas, there have been few that have
prevailed to more destructive effect.

The result was a long and unhappy litany of further massacres and other
atrocity crimes perpetrated in the centuries that followed. Among them, to
take some examples from the first half of the twentieth century, were the
deaths of nearly 50,000 women and children from disease and hunger in
British Boer War concentration camps in 1901; German suppression of
the Herero rebellion in the neighboring colony of South West Africa by a
deliberate policy of tribal extermination through relocation, resulting in
over 60,000 deaths; the Turkish killing of some 1.5 million Armenians in
1915-16 by direct massacre and forced marches under appalling condi-
tions; Stalin’s orders for forced relocation, starvation, execution of mem-
bers of particular targeted economic groups and minorities, and brutal
occupations of neighboring countries, which killed some 62 million peo-
ple from 1917-54; similar strategies of group-targeted violence by the Chi-
nese nationalists under Chiang Kai-shek (killing some 10 million from
1927 to 1949) and the communists under Mao Zedong (believed to have
killed under his leadership from 1934 onwards some 7 million in purges
and by other more direct means, and tens of millions more who died in the
famine of the insanely conceived Great Leap Forward of 1958—61 and in
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the violence of the only marginally less pathological Cultural Revolution of
1966-76); the many atrocities perpetrated during the course of the Span-
ish Civil War, including the aerial bombardment of Guernica in 1937,
which was the forerunner—Ilike the earlier Italian bombardment of
Ethiopia—of the horrifyingly destructive saturation bombing of cities by
Germany and the Allies during the Second World War; and the Japanese
rape of Nanking in 1937, where some 300,000 Chinese were slaughtered
and which anticipated many more atrocities against civilians throughout
Asia in the world war that followed.!®

Although other atrocity crimes have involved even larger numbers than
the killing of six million Jews in the comprehensively and meticulously
organized industrial-scale extermination program of the Nazi Holocaust,
none has been more grotesque or has more fundamentally demeaned our
sense of common humanity.'” The basic story, and the scale of the horror
and iniquity it involved, remains thankfully well known. The library shelves
now full of detailed accounts, the films and television series that have won
distribution and major attention worldwide, and the sensitive Holocaust
memorials and museums in many countries, with their education and out-
reach programs, have seen to that. But of all those accounts, the hardest to
bear in some ways are the stories, still not well enough known, of those
grief-stricken and almost insanely frustrated witnesses to the genocide, or
bearers of testimony as to its reality, who were, at a time when it could
really have mattered, utterly unable to persuade British and American deci-
sionmakers to recognize the scale of the unfolding catastrophe and take
some direct action in response. For instance, there is the story of Szmul
Zygielbojm, who committed suicide in 1943, crushed by his failure to per-
suade anyone who mattered to “believe the unbelievable.”** The parallels
with the events in Rwanda fifty years later and the lesson as to how much
still remains to be done when apparently unbelievable new situations arise
(as they surely will) are all too painfully obvious.

Throughout the nearly 400 years of more or less untrammeled opera-
tion of Westphalian sovereignty principles, it is hard to find examples
where states looked beyond their own territorial and colonial borders,
beyond their own immediate economic and security interests, to
demonstrate—by acting to halt or avert new or continuing atrocity
crimes—that they indeed had, in Hedley Bull’s evocative phrase, “purposes
beyond themselves.”"
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Britain’s central role in the ending of the slave trade, through negotiat-
ing and enforcing suppression treaties throughout the nineteenth century,
serves as one example.? There were three other nineteenth-century indi-
cators that some kind of collective conscience was stirring on atrocity
issues. First, there were the provisions in the Vienna Final Act of 1815, set-
tling the Napoleonic Wars, which offered protection in some contexts for
political and national minority rights, as well as religious rights. Another
example is the Congress of Berlin of 1884—85, which attempted to set some
minimal standards of commitment, among powers claiming rights to the
Congo, “to watch over the preservation of the native tribes, and to care for
the improvement of the conditions of their moral and material well-being”
(though the result was conspicuously unsuccessful).?! And, thanks to the
campaigning of Swiss banker and founder of the Red Cross movement
Henri Dunant, there was the agreement during the First Geneva Conven-
tion in 1864 that explicitly obliged states to give certain protections to the
citizens of other states in time of war.??

In the early twentieth century, after the First World War, three more such
indicators of an emerging international conscience can be identified, all asso-
ciated with the newly established League of Nations: establishment of a man-
date system for the governing of territories, framed in a way that recognized
that the development and well-being of subject peoples was a “sacred trust
of civilization”; efforts to defend and promote minority rights in Central
Europe; and significant moves to address the issue of refugees, including the
league’s appointment of a high commissioner for refugees. 2 All these steps
signaled an approach to international relations that did, to some extent,
acknowledge the rights and claims of individuals and groups, as distinct
from states. 2* But the Paris Peace Conference at Versailles, which gave birth
to the League of Nations, was in most ways a profound disappointment to
those who had hoped for a really significant change of direction. It was over-
whelmingly statist in its approach, rejected the incorporation of human
rights standards in the league’s covenant, and—in the face of particularly
strong lobbying by the United States—made no effective provision for the
trial of war criminals, accepting the principle of sovereign immunity for
high officials. Secretary of State Robert Lansing went so far as to say that the
“essence of sovereignty [is] the absence of responsibility.”2

None of the small normative advances made during this whole period
from Westphalia to the Holocaust translated into much in the way of
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activism by states when confronted with the reality of mass atrocities occur-
ring outside their own national or colonial borders. The only examples of
state action that would come to be recognized as “humanitarian interven-
tion” were, successively, the military incursion mounted by England, France,
and Russia into Greece in 1827 to stop massacres by Turkey; the French
incursion into Syria in 1860 to stop attacks on Maronite Christians, which
killed more than 11,000 and made 100,000 homeless in a single month;
and military action by different combinations of European powers in
defense of Christians in Crete in 1866—68, the Balkans in 1875-78, and
Macedonia in 1903-08. These various responses to the plight of Christians
in different parts of the Ottoman Empire were all expressly justified in terms
of protecting the safety of citizens of another state, although certainly driven
significantly by strategic interest as well. They led some jurists to argue by
the end of the nineteenth century that a doctrine of humanitarian interven-
tion now existed as a matter of customary international law; but the prevail-
ing view has remained that state practice was hardly consistent enough then
(nor is it now) to justify such a conclusion.?

The Cold War Years: Cynicism and Self-Interest

One might have thought Hitler’s Holocaust would have laid to rest once
and for all the notion that whatever happens within a state’s borders is
nobody else’s business. Certainly major gains were made in the immediate
postwar period. With the drafting of the Charter of the Nuremberg Tri-
bunal in 1945 came the recognition in international law of the concept of
“crimes against humanity,” which could be committed by a government
against its own people, and not necessarily just during wartime. Individual
and group human rights were recognized in the UN Charter of 1945 and,
more grandly and explicitly, in the Universal Declaration of Human Rights
of 1948 (which was supplemented—after eighteen years of painful further
negotiation—by the two 1966 covenants on civil and political rights and on
economic, social, and cultural rights).?” And 1949 saw agreement on the
Third and Fourth Geneva Conventions, regarding the treatment of prison-
ers of war and protection of civilians in conflict, respectively, providing in
each case for state parties to exercise universal jurisdiction.?® All these char-
ters and agreements set the foundation for the development of the mod-
ern human rights movement, both domestically and internationally.
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Beginning in the 1970s, UN human rights bodies became more assertive in
making fact-finding visits, issuing reports, interceding with offending gov-
ernments, and generally seeking to make the domestic violation of human
rights a legitimate concern of the international community. But there is lit-
tle evidence that any of this—with the possible exception of the sustained
focus on apartheid in South Africa—did much to make any less bloody the
dreadful record of continuing mass atrocity crimes.

Not even the signing of the Convention on the Prevention and Punish-
ment of Genocide of 1948 made much difference, despite its apparently
explicit override of the nonintervention principle for the most extreme of
all crimes against humanity. The concept of genocide—developed in 1944
by the legal scholar and campaigner Raphael Lemkin, yoking together the
Greek noun for family, tribe, or race and the Latin verb for massacre—was
an important development in the history of ideas. It captured some of the
momentous quality of actions that are aimed not just at destroying indi-
viduals but whole national, racial, ethnic, or religious groups—targeting,
as Lemkin put it, the essential foundations of their life as such groups.?* But
it was almost as if, with the signing of the Genocide Convention, the task
of addressing man-made atrocities was seen as complete. It took the major
powers years (in the case of the United States, forty years) to ratify it, it was
rarely invoked, and has never been effectively applied in practice either to
prevent or punish actual atrocities.

The long-awaited test case in the International Court of Justice (ICJ),
Bosnia v. Serbia, decided that Serbia had not itself committed genocide in
Srebrenica—though it did have some culpability for failing to prevent it.
But no compensation or reparation was to be paid, and in its ruling, the
court simply decided that Serbia “shall immediately take effective steps to
ensure full compliance with its obligation to punish genocide . . . and to
transfer individuals accused of genocide” to the International Criminal
Tribunal for the former Yugoslavia.*® Although the case was important for
its affirmation that, as a matter of international law, there was indeed a duty
of sovereign states to prevent and punish genocide to the extent of their
capability, it also showed all too clearly what lawyers have long feared: that
the legal definition of genocide as provided in the Genocide Convention is
so narrow in scope that there are very few kinds of behavior, by either indi-
viduals or governments, that will be actually caught by it.
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And so it was that during the first half century of the UN’s existence, the
early flurry of norm-setting activity and hope gave way to a collective state
of mind that not even the Cambodian killing fields were any of the world’s
business. Three overarching explanatory factors were at work. The first
was the persistence of the core idea, going all the way back to the Peace of
Westphalia in 1648, that sovereignty means, above all else, control of a
state’s territory, unfettered by external constraints. This remained an
incredibly tenacious belief in the minds of the UN’s key players. Article 2(7)
of the UN Charter states that “nothing contained in the present Charter
shall authorize the United Nations to intervene in matters which are essen-
tially within the domestic jurisdiction of any state.”>* The UN founders
were overwhelmingly preoccupied with the problem of states waging war
against each other, and—with the establishment of a Security Council able
to authorize military enforcement measures—they took unprecedented
steps to limit freedom of action in that respect. But, notwithstanding all the
genocidal horrors inflicted during the Second World War, they showed no
particular interest in the question of what constraints might be imposed on
how states dealt with their own populations.

A second factor was the large increase in UN membership during the
decolonization era, which reinforced this very traditional view of sover-
eignty. From 1945 to 1989, UN membership grew from the original 51
member states to 159, and the states that joined were all newly proud of
their identity and conscious, in many cases, of their fragility. They gener-
ally viewed the nonintervention norm as one of their few defenses against
threats and pressures from more powerful international actors seeking to
promote their own economic and political interests. In the nations of the
developing world, there was a widespread and perfectly understandable
perception that the involvement of developed countries in their internal
affairs had not always been principled or consistent in the past and was not
likely to be any better in the future.

The dynamics of the cold war constituted a third factor, dominating
the UN system almost from the start and hamstringing the organization
when it came to dealing with mass atrocities. The two major superpowers
rapidly became very focused on what was needed to keep their respective
alliance blocs functioning, and were reluctant to impose any significant
constraints on misbehaving partners: the “he-may-be-a-son—of-a-bitch-
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but-he’s-our-son-of-a-bitch” syndrome.*? The superpowers were largely
indifferent, rhetoric aside, to what happened inside the other bloc and
were incapable anyway of doing much about atrocity crimes that might be
perpetrated there because of the inevitable application of the Security
Council veto. Although in the immediate aftermath of the Holocaust the
world had started to institutionalize its collective conscience, during the
cold war decades that followed cynicism trumped conscience every time
the major powers faced a serious choice.

All this meant that, during this period, a great many serious crimes
against humanity were perpetrated, either actively by states or in the face
of their unwillingness or inability to intervene, without any effective action
being taken or even attempted by any outside power. Among these mass
atrocities were the Indonesian massacres of up to 500,000 or more Com-
munist Party members, suspected sympathizers, and others caught up in
the mayhem from 1965 to 1966;* the hunting down and killing of more
than 100,000 Hutu in Burundi between April and September 1972;* tens
of thousands of forced “disappearances” of political dissenters during the
“Dirty War” in Argentina of 1976-83 and Pinochet’s Operation Condor
during the mid-1970s;>* the massacre in Guatemala from 1981 to 1983 of
some 150,000 Mayans and the destruction of over 400 villages in govern-
ment counterinsurgency operations;* the series of mass murders perpe-
trated in Zimbabwe’s Matabeleland from 1982 from 1987, believed to have
killed over 10,000 and as many as 30,000;*” and the poison gas attack by
Saddam Hussein’s Iraqi air force on the Kurdish town of Halabja in March
1988, in which some 5,000 perished.?®

Other crimes were committed on a less gigantic scale but were still large
enough to shock the world’s conscience—for example, the My Lai massacre
by U.S. forces in 1968, in which over 500 men, women, and children were
murdered in three Vietnamese villages;** and the bloody crackdowns on
domestic dissent by the military regime in Burma in 1988, and by the Chi-
nese government against protesters in Tiananmen Square and elsewhere in
Beijing in 1989, with many hundreds, and almost certainly several thou-
sands, killed in each case, although exact numbers will never be known.*

All that said, the cold war period was notable for the quite large num-
ber of coercive military interventions of one kind or another that did occur
for purported, and sometimes real, humanitarian reasons. On examina-
tion, these interventions fall into two broad classes: those where a quite
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weak humanitarian or quasi-humanitarian motive was claimed, other
motives were manifestly in play, and international condemnation was
strong; and those where a humanitarian motive was not claimed, although
a strong humanitarian justification was in fact potentially available, and
where international condemnation was still strong.*!

In the first category were a series of interventions where the claimed
humanitarian justification that was given was primarily the protection of
the intervening country’s own nationals (normally thought to be less a mat-
ter of disinterested humanitarianism than of national self-interest), and
where there were invariably other strategic or economic interest motives in
play: Belgium in the Congo in 1960; Belgium and the United States in the
Congo rebel stronghold of Stanleyville in 1964; the United States in the
Dominican Republic in 1965; France and Belgium in the rebel-held Shaba
Province of Zaire in 1978; the United States in Grenada in 1983; and the
United States in Panama in 1989. These cases all attracted significant con-
demnation in the UN, regional organizations, or both. One exceptional case
was France’s intervention in the Central African Empire in 1979 to over-
throw the friendless, brutal, and poverty-stricken Bokassa regime on entirely
justified human rights grounds (after its murder of more than 150 demon-
strating school children), which attracted very little international censure.

In the other category were three major cases where intervention could
plausibly have been justified on strong humanitarian grounds, since it pro-
tected people seriously at risk from the behavior of their own governments,
but instead was largely justified by flimsy arguments about self-defense
due to the intense international hostility to intrusions on sovereignty for
any other reason.

EAsT PAKISTAN

The first instance was India’s invasion of East Pakistan in 1971, in the con-
text of West Pakistan’s extraordinarily brutal response to the self-
determination struggle of the Awami League that led to the creation of
independent Bangladesh. The intervention was ostensibly (and not entirely
incredibly) a self-defense response to a preemptive air strike by Pakistan;
but, in fact, the action was taken primarily to ensure that mass murder
and displacement, especially of the Hindu population, would not con-
tinue. While India had strategic interests in ensuring a weaker Pakistan, its
humanitarian justification and motive were both quite strong, but neither
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was offered as an explanation. Regardless, whatever reasons Delhi pro-
vided, they were not enough to allay the sustained diplomatic censure it
received for tearing up the sovereignty rulebook.*?

CAMBODIA

The second case was Cambodia, where Vietnam’s invasion in 1978 stopped
the Khmer Rouge in its tracks and yet was again universally condemned,
not applauded, even though it ended one of the worst sustained mass mur-
ders of the twentieth century.®* Pol Pot’s unbelievably brutal three-year
“purification” reign of terror from 1975 to 1978 had resulted in the direct
killing of hundreds of thousands of Cambodians, and the deaths from
malnutrition and disease of many hundreds of thousands more, produc-
ing a total death toll of up to 2 million. The scale of the horror was well
enough known by the time of Vietnam’s invasion, and most of Hanoi’s
opponents acknowledged the human rights issues involved. But this real-
ity did not in any way diminish the ferocity of the attacks on Vietnam for
violating Cambodia’s sovereign rights. Condemnation was widespread,
from the United States, United Kingdom, and their NATO allies; every
member state of the Association of Southeast Asian Nations (ASEAN);
Australia; most Latin American countries; and many others as well. Viet-
nam’s own motives were no doubt less than high-minded, and it did not
help its cause by dissimulating about the invasion before claiming self-
defense (on the basis of Khmer Rouge aggression on the Cambodia-
Vietnam border since early 1975), but it was a sign of the times that it
could muster support only from the Soviet bloc.

UGANDA

The remaining case was Tanzania’s 1979 overthrow of Uganda’s Idi Amin,
whose eight-year rule had deteriorated into an increasingly random des-
potism that had devastating consequences for the country. Amnesty Inter-
national estimated the murder of at least 100,000—possibly as many as half
a million—people under the Amin regime. Tanzania’s military intervention
was based, in this case, on a credible claim of self-defense—Amin having
announced his intention to annex a border region of the country into
which some of his mutinous soldiers had fled—and the international reac-
tion to it was accordingly very muted. The human rights case was also
extremely strong, and given President Julius Nyerere’s respectable reputa-



The Problem: The Recurring Nightmare of Mass Atrocities | 25

tion against that of the notoriously mad, bad, mendacious, and dangerous
Amin, one might have expected him to rely on it to justify Tanzania’s inter-
vention, at least to some extent. He did not—another reflection of the
absolute primacy of sovereignty claims during this period.*

The cynicism of the great powers about major human rights violations
in their own and each other’s backyards was understandable enough in
purely realist terms, and it was even more understandable that, for defen-
sive self-interested reasons, sovereignty should have continued to be a very
sensitive subject indeed with the many states who gained their indepen-
dence during the decolonization era. But the trouble with these reactions,
like most things taken too far, is that they had a terrible downside, which
came to a head in the 1990s in the international response to the series of
man-made catastrophes that erupted in many parts of the world, but to
most deadly effect in the Balkans and Africa.

The 1990s: The Clash of Competing Imperatives

It was not until the 1990s that the tension burst into the open between the
high ideals of the international treaties and declarations, and the low
realpolitik of the actual behavior of governments and intergovernmental
organizations. With the breakup of various cold war state structures, most
obviously in Yugoslavia, and the removal of some superpower constraints,
conscience-shocking situations repeatedly arose. But old habits of nonin-
tervention died very hard. Even when situations cried out for some kind of
military response, and the international community did react with UN
authorization, it was too often erratically, incompletely, or counterproduc-
tively. And when states chose to act completely outside the framework of
the UN, as in Kosovo, this raised anxious questions about the integrity of
the whole international security system.

In all, through this decade, there were nine significant military operations
mounted that, unlike all but a tiny handful in the past, were essentially both
humanitarian and coercive. Each had an overt and credible humanitarian
justification, addressing real civilian protection concerns, although some-
times there were other motives in play as well (for example, larger regional
security, as in Liberia, and the restoration of democracy, as in Haiti). And
in each case, these interventions took place either expressly against the
wishes of the government concerned (as in northern Iraq, Bosnia, and
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Rwanda) or in circumstances where the issue of consent was irrelevant
(because no government existed, as in Somalia), controversial (usually
because of the absence of de facto control by the regime representing the
state, as in Liberia, Haiti, and Sierra Leone), or ambiguous (as in Timor-
Leste, where the consent was given only under immense international pres-
sure and by a power generally regarded as in illegal occupation).*

Five of these operations generated less strident objections than the oth-
ers, although each had its opponents. Liberia from 1990 to 1997 saw the first
intervention of this kind by an African subregional organization (the Eco-
nomic Community of West African States [ECOWAS], acting with UN Secu-
rity Council endorsement, albeit five months after the event), with a
Nigerian-led force landing there in 1990 to stop a bloody civil war from
descending into total anarchy, with mixed results. Northern Iraq in 1991, in
the aftermath of the first Gulf War and in response to a brutal campaign of
repression by Saddam Hussein against the Kurds, saw the United States and
its allies successfully imposing a safe haven, relying on the authority (albeit
somewhat uncertain) of an earlier Security Council resolution. Haiti from
1994 to 1997 was a case of the Security Council authorizing (after initial
reluctance) a multinational force to “facilitate the departure” of the military
junta that had overthrown President Aristide; although that transition was
successfully managed, the necessary nation-building efforts had barely
started when the force left. Sierra Leone in 1997 experienced another
Nigerian-led ECOWAS intervention—again with post-event endorsement
by the Security Council—to restore constitutional order after a coup and pre-
vent further bloodshed. That conflict continued to flare out of control peri-
odically, and the ECOWAS force struggled to contain it, as did its successor
UN missions, which were generally seen as poorly armed, ill-disciplined,
and ineffective. The fifth operation took place in Timor-Leste in 1999, after
terrible Indonesian-supported violence had predictably followed the suc-
cessful independence referendum. A Security Council resolution authorized
a multilateral force under Australian leadership to restore peace and security:
this was successfully accomplished but only after much foot dragging by
Indonesia and a good deal of international arm twisting of Jakarta.

The other four instances of military intervention each raised many more
problems. Together, Somalia, Rwanda, Bosnia, and Kosovo throw into stark
relief every one of the conceptual, operational, and political will issues
with which this book wrestles.
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SOMALIA

Somalia erupted into clan-based civil war when President Siad Barre was
overthrown in January 1991 after losing, with the end of the cold war, the
protection he had successively enjoyed from the Soviet Union and the
United States. As a result, hundreds of thousands of Somalis were displaced
in the ensuing turmoil. Although a small UN peacekeeping force was dis-
patched there in April 1992 to support humanitarian relief operations, six
months later, the UN secretary-general was telling the Security Council
that 1.5 million Somalis were immediately at risk of death, and many more
threatened, by starvation and disease and that a fully empowered peace
enforcement operation was required. By the end of the year, 28,000 U.S.-
led troops were on the ground, with the full support of the Non-Aligned
Movement and even China casting its first affirmative vote for an enforce-
ment resolution. The justification for the intervention was unequivocally
humanitarian, as were the motives of the interveners, and the mission suc-
ceeded in its basic objective to the extent that assistance in one form or
another did reach the entire population of five million, and less than
100,000 of those threatened actually died. But whatever good was done by
the U.S.-led force—and by the new UN mission that replaced it with an
even more expansive enforcement mandate—was completely undermined
by subsequent events. There was the misconceived attempt to wage war
against militia leaders, followed by the “Black Hawk Down” debacle in
Mogadishu in October 1993, in which eighteen Americans died. Subse-
quently U.S. troops were pulled out, and the UN mission was finally with-
drawn in April 1995, with most of its objectives unachieved and a nasty
taste in the mouths of a number of troop contributors about their human-
itarian intervention experience.*®

RwaNbpaA

The “Mogadishu effect” was critical in explaining the reluctance of the
major powers, particularly the United States, to respond to events unfold-
ing in Rwanda in 1994. On April 6, a plane carrying Rwandan president
Juvenal Habyarimana was shot down. Shortly thereafter, reports started to
flow into UN headquarters and into Washington about the massive ethnic-
based violence that was unfolding there, and the desperate need to mount
a fully empowered military enforcement operation to stop it.*” Against the
background of anti-Tutsi massacres in the 1960s and 1970s, those reports

21
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were highly credible and cried out to be taken seriously. But they were not,
when it mattered, taken seriously enough as a result of systemic and per-
sonal failures by those most immediately responsible—including the then
head of peacekeeping operations Kofi Annan, whose scarifying sense of
personal responsibility subsequently drove him so hard to ensure that no
Rwanda ever happened again.*® Canadian general Romeo Dallaire, who
commanded the light peacekeeping mission established a year earlier to
monitor recently signed peace accords, made heroic attempts to save those
he could and argued fiercely that just 5,000 well-armed and trained
troops—together with measures such as the external jamming of hate-
radio frequencies—could stop hundreds of thousands of murders.* But he
was ignored, with Belgium withdrawing its contingent entirely, and the
Security Council initially actually drawing down troops already on the
ground. When French troops eventually did arrive in late June with an
enforcement mandate, their impact was at best cosmetic (and some judg-
ments are even less generous). In the event some 800,000 Tutsis and mod-
erate Hutus were slaughtered in less than four months, an unequivocal
case of genocide in any lawyer’s language and by far the worst since the
Holocaust. To read eyewitness accounts of what happened—graphically
captured in the title of Philip Gourevitch’s book, We Wish to Inform You
That Tomorrow We Will Be Killed with Our Families—is to weep.>

Bosnia

The disintegration of the former Yugoslavia has occupied the Security
Council since the end of the cold war, with multiple resolutions passed,
many UN missions coming and going, and unfinished business continu-
ing to this day. The central and most problematic mission of the 1990s
was the UN Protection Force (UNPROFOR), initially established in early
1992 as a peacekeeping operation with the consent of the Former Repub-
lic of Yugoslavia and other governments. As the situation worsened,
UNPROFOR’s mandate was extended to include more complex security
operations, protection of aid workers and convoys in Croatia and Bosnia,
and, in May 1993, protection of five specifically identified “safe areas”
around Sarajevo and five Bosnian towns, including Srebrenica. The catas-
trophe that followed was born of several elements. First, there were ambi-
guities in the language of the protective mandate. Second, there was the
required “dual key” agreement between the force commander and the sec-
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retary-general’s special representative before there could be any coercive
response. And then there was the still-prevailing culture of impartiality in
peacekeeping operations (a recipe for disaster when there is no peace to
keep and spoilers are abroad, as the Brahimi Report later agreed).*! In July
1995, Bosnian Serbs under the command of General Ratko Mladic seized
Srebrenica, brushing past the 400 Dutch UNPROFOR defenders by threat-
ening to kill hostages if there were air strikes and no surrender, loaded
8,000 men and boys into trucks and buses, drove them to nearby fields
and forests, and shot them in cold blood—by far the largest mass murder
in Europe since the Second World War.*?

Kosovo

In 1998 Serbian president Slobodan Milosevic began making good on his
long-foreshadowed determination to crush ethnic Albanian separatist sen-
timent once and for all, using police units as a tool for murder. However,
with the memory of Srebrenica reversing the “Mogadishu effect” in
Rwanda, the NATO allies were only too determined to ensure that no new
massacres or ethnic cleansing occurred. A complex minuet was danced
between NATO and the Security Council for many months, with allega-
tions and counterallegations about Serb and Kosovo Liberation Army
behavior, but neither Russia nor China would agree to any resolution
clearly authorizing the use of force. In March 1999—after the massacre of
forty-five Kosovo Albanians in Racak and the breakdown of subsequent
last minute Rambouillet negotiations for an independence referendum—
the United States and its NATO allies decided to go it alone and com-
menced a campaign of air strikes against the Former Republic of
Yugoslavia. The seventy-eight days of destructive bombing produced a
flood of refugees and internal displacements, and a surge of further
killings—some thousands in all—by the Serbs, but a settlement was
reached only when NATO finally threatened the insertion of ground
troops.> The Kosovo intervention continues to generate some opposition
on its merits, with claims that Serb atrocity crimes were exaggerated and
matched by those of the Kosovo Albanians, and, in particular, that NATO
sacrificed any moral high ground by bombing from 15,000 feet rather than
exposing its servicemen to risk. But the balance of international opinion
generally favors the intervention’s justifiability in all the circumstances.
Where international opinion remains much less favorable to the NATO
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action is on the question not of the legitimacy but rather the legality of the
intervention, which bypassed the authority of the Security Council.

The 1990s was the decade in which every one of the central questions
surrounding humanitarian intervention was, for the first time, exposed
with real clarity. But it ended with absolutely no consensus on any of the
answers. Every general discussion in the UN General Assembly and other
international forums, and nearly every difficult individual case that arose,
became a political battlefield with two warring armies. On the one side
were those, mostly from the global North, who, in situations of catastrophic
human rights violations, could not see beyond humanitarian intervention,
“the right to intervene” with military force. On the other side were those,
mostly from the global South, who were often prepared to concede that
grave rights violations were occurring but were resolutely determined to
maintain the continued resonance, and indeed primacy, of the traditional
nonintervention concept of national sovereignty. Battle lines were drawn,
trenches were dug, and verbal missiles flew. The debate was intense and
very bitter, and the twentieth century ended with it utterly unresolved in
the UN or anywhere else.



CHAPTER TWO

The Solution:
From “The Right to Intervene” to
“The Responsibility to Protect”

If humanitarian intervention is indeed an unacceptable assault on
sovereignty, how should we respond to a Rwanda, to a Srebrenica—to gross
and systematic violations of human rights that offend every precept of our
common humanity?
—LKofi Annan, Millennium Report of the Secretary-General
of the United Nations, 2000

The twenty-first century began with no agreed answer to Kofi
Annan’s troubling question. A number of efforts had been made during
the 1990s to set international thinking on a new path, in particular
Bernard Kouchner’s assertion of “the right to intervene,” but none of them
won broad support. The breakthrough came in late 2001 when the Inter-
national Commission on Intervention and State Sovereignty (ICISS)
introduced into the debate the concept of “the responsibility to protect,”
which described the obligations of states to prevent and respond to these
human rights catastrophes in a potentially much more acceptable way.
Less than four years later, “R2P” was formally and unanimously embraced
by the UN General Assembly meeting at the head of state and government
level at the 2005 World Summit. This was a remarkably short time—just a
blink of an eye in the history of ideas—when measured against the
decades, or sometimes centuries, it usually takes for new concepts to take
hold to this extent. But euphoria would be premature: on any assessment
of the progress made since then in consolidating and implementing the
new international norm, it is clear that much unfinished business
remains.!

3
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Initial Attempts to Build Consensus

The most important contributions to the 1990s debate were those made by
Bernard Kouchner and Tony Blair, with their new twists on the old human-
itarian intervention theme; by those advocating the new overarching con-
cept of “human security”; by Francis Deng and his Brookings Institution
colleagues with their insistence on “sovereignty as responsibility”; and by
UN Secretary-General Kofi Annan with his idea of “individual sovereignty”
to be weighed against the traditional state variety. But, for all the creativ-
ity and commitment involved in each of these efforts, none of them suc-
ceeded in generating any kind of broad international consensus as to when
and how the international community should respond to mass atrocity
crimes.

BERNARD KOUCHNER AND “THE RIGHT TO INTERVENE”

The French physician Bernard Kouchner—cofounder of both Médecins
Sans Frontieres and the breakaway Médecins du Monde, government min-
ister, and globally prominent humanitarian activist—did not invent the
concept of, or even the expression, “humanitarian intervention.” That ter-
minology was first used—and in pretty much its modern sense of military
force deployed across borders to protect civilians at risk—as early as 1840.2
And it has been the subject of perennial discussion in international law lit-
erature since the early twentieth century.> But what Kouchner did do was
give it a new lease on life by inventing and popularizing the expression
“droit d’ingérence,” the “right to intervene” (or, by extension, “droit
d’ingérence humanitaire”), which had real resonance in the new circum-
stances of the post—cold war world, when both the need and the opportu-
nity to take protective action repeatedly arose. In the recurring debates of
the 1990s, the banner call from those demanding forceful action in the
face of catastrophe was invariably, echoing Kouchner, “the right of human-
itarian intervention,” the right to intervene. In making the response to
mass atrocities the single most debated foreign policy issue of the decade,
rather than one that could be comfortably ignored by policymakers, his
contribution was outstanding.

Kouchner had first wrestled with the policy issues involved as a young
doctor working for the International Committee of the Red Cross in Biafra,
Nigeria, in the 1960s, where he felt constrained by that organization’s pol-
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icy of strict neutrality. He and law professor Mario Bettati launched the
concept of droit d’ingérence in 1987—at a conference, typically, aimed at
energizing everyone in the French intellectual and political establishment,
from Mitterrand and Chirac down. But it was not until a few years later
that the expression first came into real prominence, at the time of the U.S.-
led intervention in Somalia in 1992, when just about all major French
newspapers, struggling to find a way of capturing the apparently self-
contradictory idea of a “humanitarian invasion,” at Kouchner’s urging uni-
formly headed their editorials “Le droit d’ingérence.”

As the 1990s wore on, however, it became more and more apparent that
while “the right to intervene” was a noble and effective rallying cry with a
particular resonance in the global North, around the rest of the world, it
enraged as many as it inspired. The problem was essentially that the con-
cept remained so inherently one-sided, not in any way acknowledging the
anxieties of those in the global South who had all too often been the ben-
eficiaries of missions civilisatrices in the past. That concern was com-
pounded, in the French-speaking world, by the fact that ingérence conveyed
the sense not just of “intervention” but “interference.”

THE BLAIR DOCTRINE

In a much-quoted speech to the Chicago Economic Club in April 1999,
made in the context of defending the NATO air strikes on Kosovo that
were then in full operation, U.K. Prime Minister Tony Blair sought to artic-
ulate a “doctrine of international community,” designed to address “the
most pressing foreign policy problem we face . . . to identify the circum-
stances in which we should get actively involved in other people’s con-
flicts,” and to do so by bringing together a “more subtle blend of mutual
self-interest and moral purpose in defending the values we cherish.” He
characterized the Kosovo conflict in this context as “a just war, based not
on any territorial ambition but on values.” The most specific contribution
of Blair’s speech was to identify five major considerations, not “absolute
tests” but “the kind of issues we need to think about in deciding in the
future when and whether we will intervene.” They were first, “Are we sure
of our case?” Second, “Have we exhausted all diplomatic options?” Third,
“Are there military operations we can sensibly and prudently undertake?”
Fourth, “Are we prepared for the long term?” And fifth, “Do we have
national interests involved?”*
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There was much in this that captured the mood of the time, and Blair was
certainly onto something important in trying to identify, in a way that had
not been part of the debate until then, specific criteria for military interven-
tion that would focus on the complex mix of issues that decisionmakers
needed to take into account. But looked at more closely, the Chicago
speech—Ilike that which followed it—was not much more than a hodge-
podge of sound bites. The checklist was incomplete and lurched back and
forth between conceptual, evidentiary, and political considerations. Its per-
spective was national—not international—decisionmaking, reinforcing the
perception (despite Blair’s call “to find a new way to make the UN and its
Security Council work”) that, for the United Kingdom, the UN mattered less
than its most powerful members. Prevention was neglected, the focus being
reactive, after the event, and entirely military (albeit only after diplomacy
failed) rather than including less extreme coercive options. Finally, the
description of a “just war” simply as one “based on values” was guaranteed
to stir the anxieties of the developing world about the selective way in which
the West had commandeered values to justify its adventures in the past and
might do so in the future.® Like Kouchner before him, Blair knew how to
rally the North, but his doctrine fell on very deaf ears in the South.

HumaN SECURITY

A very innovative attempt to bridge the gap between North and South views
of the world came with the launch by the United Nations Development
Program (UNDP) of the Human Development Report 1994, with its subti-
tle New Dimensions of Human Security. Mahbub ul Haq and his team saw
the need, conceptually and politically, to link together in a single coherent
framework what had hitherto been the quite separate preoccupations of
developed countries with national boundaries and institutions, and military
threats and responses, and of developing countries with feeding, clothing,
sheltering, healing, and educating their populations. The idea was that
whereas issues of state security had dominated international discourse in the
past, what really ultimately mattered was how all this affected individuals’
lives. The concept of human security was broad enough to advance both
freedom from fear and freedom from want. For the UNDP authors, it was
the summation of seven different dimensions of security: economic, food,
health, environmental, personal, community, and political. As they put it, in
what became in various forms a much-chanted mantra in many subsequent
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reports and discussions, “Without peace, there may be no development.
But without development, peace may be threatened.””

The concept of human security has since become a thoroughly accepted
and familiar part of international public policy vocabulary, spawning a
large literature of its own and some significant efforts at institutional coor-
dination.® It has helped policymakers see the interconnectedness of their
narrow specialties and to capture some of the widespread mood that look-
ing at even traditional “hard” security issues through wholly state-centered
lenses is to miss much of what is happening in a fluid, globalizing world—
one in which nonstate actors are increasingly important and in which
deadly conflict is much less likely than in the past to involve states waging
war against each other. Some national governments even made “human
security” the leitmotif of their whole external policy—conspicuously
Canada’s under Lloyd Axworthy’s creative stewardship as foreign minister,
when issues as disparate as land mines, the development of international
criminal law, child soldiers, governance, human rights, peace operations,
and peacebuilding all flew under this banner.

The trouble with the concept of human security in the present context
is not that it has produced too little consensus but rather, if anything, too
much: so many different issues and themes nestle comfortably under its
wings that it is difficult to extract any prescriptions about how to deal with
any of them other than to look at problems in a “people first” kind of way.
That perspective, of course, is an extraordinarily valuable one and has
helped to mobilize global campaigns around issues such as the establish-
ment of the International Criminal Court that might otherwise have strug-
gled to find a voice. Academics and others who have been inclined to dismiss
human security as more a matter of hot air than serious intellectual inno-
vation have been deftly put in their place by the Canadian scholar and diplo-
mat Don Hubert as rejecting an idea that “worked in practice, but not in
theory” As a way of framing issues and mobilizing concern, human secu-
rity will always have resonance, but in answering questions as to who should
do precisely what and when in response to an emerging mass atrocity situ-
ation, it seems destined to never have immediate operational utility.

FraNCIS DENG AND “SOVEREIGNTY AS RESPONSIBILITY”

A concept that, by contrast, does have some immediate operational utility
in its own terms is that which grew out of the experience of the distin-
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guished scholar and former Sudanese diplomat Francis Deng as the Rep-
resentative of the UN Secretary-General on Internally Displaced Persons
(IDP) from 1992 to 2004, which he articulated in a series of books and arti-
cles written with other colleagues at the Brookings Institution, most com-
prehensively in Sovereignty as Responsibility: Conflict Management in Africa
in 1996. The IDP issue, as Deng had to constantly confront it on the
ground, was by its very definition an internal affair, usually arising wholly
in the context of domestic conflicts, and as such, lending itself almost
invariably to a reluctance to engage with international officials by the gov-
ernments concerned. But as Deng describes it, he was more often than not
able to defuse that reflex antagonism within the first few minutes by say-
ing to his interlocutors, “I realize this is an internal matter. I am wholly
respectful of your country’s sovereignty, but the essence of being a sover-
eign country these days is not just protection from outside interference—
rather it’s a matter of states having positive responsibilities for their own
citizens’ welfare, and to assist each other. So on that basis, let us engage
together to see how we can solve this problem.”'

The articulation of “sovereignty as responsibility” in this way had a con-
siderable pedigree, beginning with the work of the Refugee Policy Group
in Washington, a pioneer in the internal displacement field, and in partic-
ular Roberta Cohen. Cohen, who later joined Brookings to work exten-
sively with Deng, appears to have been the first to spell out, in 1991, that
“sovereignty carries with it a responsibility on the part of governments to
protect their citizens.”!! The logical corollary of this, hinted at in a number
of their joint publications, most explicitly in a 1998 Foreign Affairs article
was that a failure to exercise that responsibility carried international con-
sequences.'? However, the principle was not developed much further than
this, and—as is the fate of many such ideas—had no obvious impact on
policymakers at the time. What did gain more recognition was the actual
work in the field not only of Francis Deng but also his colleague Sadako
Ogata, UN High Commissioner for Refugees, in what she described in her
memoir as “the turbulent decade” from 1990 to 2000.'> During that period,
Ogata significantly expanded her agency’s operations to cover not only
traditional refugees but also IDPs and other internally affected popula-
tions, and in so doing, she contributed a great deal in practice to the grow-
ing acceptance that sovereign states were not completely free agents when
it came to the protection of their own people.
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The conceptualization of sovereignty as responsibility—and not just in
terms of the traditional preoccupation with sovereignty as control of
territory—gained traction from all the post-Second World War institu-
tional developments associated with the establishment of the United
Nations, membership of the UN, and in particular, accession to its human
rights instruments, which necessarily entails the voluntary acceptance of
sovereignty-limiting obligations or responsibilities, both internally and
externally. The formulation of Deng and his colleagues—although it
received none of the wider attention that was focused on droit d’ingérence
or human security, or the ideas of Tony Blair or Kofi Annan, became, more
than any of these other contributions of the 1990s, a central conceptual
underpinning of the responsibility to protect norm as it finally emerged.

Kor1 ANNAN AND “INDIVIDUAL SOVEREIGNTY”

Toward the end of the 1990s, UN Secretary-General Kofi Annan made a
major attempt to resolve the conceptual impasse at the heart of the
sovereignty-intervention debate by arguing that there was not just one
kind of sovereignty in play here but two: in these cases, national sover-
eignty had to be weighed and balanced against individual sovereignty, as
recognized in the international human rights instruments. He spelled out
the argument most clearly in an article in The Economist, published just
before the opening of the 1999 General Assembly:

State sovereignty, in its most basic sense, is being redefined—not
least by the forces of globalization and international cooperation.
States are now widely understood to be instruments at the service of
their peoples, and not vice versa. At the same time individual
sovereignty—by which I mean the fundamental freedom of each
individual, enshrined in the Charter of the UN and subsequent inter-
national treaties—has been enhanced by a renewed and spreading
consciousness of human rights. When we read the Charter today, we
are more than ever conscious that its aim is to protect individual
human beings, not to protect those who abuse them.!

If he had hoped this approach would defuse the controversy, the
secretary-general was to be sadly disappointed. Quite unmoved by the ele-
gance of his formulation, the debate, in the General Assembly and else-
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where, continued as vigorously, and in some cases as viciously, as before.
Even those trying hard to defuse the controversy and come up with a con-
sensus solution felt that the “two sovereignties” approach did not so much
resolve the dilemma of intervention as simply restate it. This was some-
thing that Kofi Annan was quite graciously prepared to concede a few years
later, saying that he rather wished that he himself had thought to cast the
issue in the way it subsequently emerged, because it would have given him
rather more feathers with which to fly.'*

The Birth of “The Responsibility to Protect”

Kofi Annan’s heartfelt challenge to the Millennium General Assembly in
April 2000, quoted at the head of this chapter, was the stimulus for what
proved to be, at last, the long-awaited conceptual breakthrough.!® The
Canadian government, on the initiative of Foreign Minister Lloyd Axwor-
thy, appointed an international commission tasked “to wrestle with the
whole range of questions—Ilegal, moral, operational and political—rolled
up in this debate, to consult with the widest possible range of opinion
around the world, and to bring back a report that would help the secretary-
general and everyone else find some new common ground.”'” The Interna-
tional Commission on Intervention and State Sovereignty was launched in
September 2000 and just over a year later, in December 2001, published its
90-page report and a 400-page supplementary volume of research essays,
bibliography, and background material, all under the title The Responsibil-
ity to Protect.

The pace throughout was punishing. The commission met five times
and hosted eleven regional roundtables and national consultations across
five continents: in Beijing, Cairo, Maputo, New Delhi, and Santiago in the
global South, and Brussels, Geneva, London, Ottawa, Paris, St. Petersburg,
and Washington in the North. Skepticism abounded, from governments,
academics, and some foundations, as to whether anything worthwhile
could possibly emerge from such a “forced march,” which drew an early
wry comment from our secretariat head, Jill Sinclair—one that also
describes well how we actually saw our task: “Governments are not usually
accused of moving too quickly, so I am always intrigued by the reactions
to our timetable. . .. This is not an intellectual, academic exercise but rather
a political effort to catalyse a debate, drawing on reams (and centuries) of
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existing erudite thought and writing on the subject, supplemented by some
current research and analysis.”'

The commission members certainly proved equal to the enterprise. I was
joined as cochair by the Algerian diplomat and veteran UN Africa adviser
Mohamed Sahnoun, extraordinarily knowledgeable on the issues from his
years of field engagement in Somalia, the Great Lakes region of East Africa,
Ethiopia and Eritrea, and elsewhere, and a great leavening influence on,
among others, sometimes overly exuberant antipodeans. We had with us
what could reasonably be described as a cast made in heaven for a panel of
this kind—needing, as it did, to be visibly representative of the whole world,
in command of the issues, creatively minded, and highly tolerant of each
other’s foibles. From the global South there were former Philippines presi-
dent Fidel V. Ramos, African National Congress head Cyril Ramaphosa
from South Africa, Guatemalan foreign minister Eduardo Stein, and Indian
scholar Ramesh Thakur. From the North there were former U.S. congress-
man Lee Hamilton, German NATO general Klaus Naumann, and Cana-
dian human rights and conflict specialists Michael Ignatieff and Gisele
Coté-Harper, with Russian diplomat and parliamentarian Vladimir Lukin
and former long-serving president of the International Committee of the
Red Cross Cornelio Sommaruga (whom we liked to describe as “a North-
erner with Southern characteristics”) making up the balance.

In writing the report—a process in which Michael Ignatieff and Ramesh
Thakur were particularly closely engaged with the cochairs—a good deal
of attention was paid to keeping the core messages straightforward and
simple, while ensuring that there was enough detailed analysis and argu-
ment in the rest of the text and in the supporting volume to satisfy those
hungry to understand their underpinnings. In this spirit, the “Core Prin-
ciples” we were espousing were extracted in a short synopsis, which
remains probably the most useful quick introduction to the ideas we were
presenting (see box 2-1)."

The ICISS report made four main contributions to the international
policy debate that seem likely to have a lasting impact. The first, and per-
haps ultimately the most useful politically, was inventing a new way of
talking about “humanitarian intervention.” We sought to turn the whole
weary—and increasingly ugly—debate about “the right to intervene” on its
head and recharacterize it not as an argument about the “right” of states to
do anything but rather about their “responsibility”—in this case, to protect
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Box 2-1. R2P in the 2001 ICISS Report: Core Principles

1. BAsic PRINCIPLES

A. State sovereignty implies responsibility, and the primary
responsibility for the protection of its people lies with the state
itself.

B. Where a population is suffering serious harm, as a result of
internal war, insurgency, repression or state failure, and the state in
question is unwilling or unable to halt or avert it, the principle of
nonintervention yields to the international responsibility to protect.

2. FOUNDATIONS

The foundations of the responsibility to protect, as a guiding prin-
ciple for the international community of states, lie in:

A. obligations inherent in the concept of sovereignty;

B. the responsibility of the Security Council, under article 24 of
the UN Charter, for the maintenance of international peace and
security;

C. specific legal obligations under human rights and human pro-
tection declarations, covenants and treaties, international human-
itarian law, and national law;

D. the developing practice of states, regional organizations and
the Security Council itself.

people at grave risk. The relevant perspective, we argued, was not that of
prospective interveners but of those needing support. If any “right” was
involved, it was of the victims of mass atrocity crimes to be protected. The
searchlight was swung back where it should always be: on the need to pro-
tect communities from mass killing and ethnic cleansing, women from
systematic rape, and children from starvation.

Another reason for wanting to sideline the humanitarian intervention
terminology was that it had become irretrievably linked to the use of mil-
itary force, and only military force, as the way to respond to actual or
impending mass atrocities. Although the phrase was, as a matter of ordi-
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3. ELEMENTS

The responsibility to protect embraces three specific responsibilities:

A. The responsibility to prevent: to address both the root causes
and direct causes of internal conflict and other man-made crises
putting populations at risk.

B. The responsibility to react: to respond to situations of com-
pelling human need with appropriate measures, which may include
coercive measures like sanctions and international prosecution, and
in extreme cases military intervention.

C. The responsibility to rebuild: to provide, particularly after a
military intervention, full assistance with recovery, reconstruction,
and reconciliation, addressing the causes of the harm the interven-
tion was designed to halt or avert.

4. PRIORITIES

A. Prevention is the single most important dimension of the respon-
sibility to protect: prevention options should always be exhausted
before intervention is contemplated, and more commitment and
resources must be devoted to it.

B. The exercise of the responsibility to both prevent and react
should always involve less intrusive and coercive measures being
considered before more coercive and intrusive ones are applied.

Source: ICISS, The Responsibility to Protect, p. xi.

nary language, capable of being used in a perfectly neutral way to describe
the active engagement of humanitarian relief organizations in addressing
catastrophic situations (analogous to doctor-patient “medical interven-
tion”), it overwhelmingly had come to mean the application of nonconsen-
sual military force to achieve a humanitarian objective. And this was a
matter of deep unhappiness for the Red Cross movement and many other
relief organizations, who found inherently abhorrent the association of
“humanitarian” with any form of military action, however elevated the
motives in question might be. So throughout the report, when military
action is what is being referred to, the terminology used is “military inter-

Ly
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vention for human protection purpose”: something of a mouthful, which
has not won quite the slavish following among commentators to which we
(Cornelio Sommaruga in particular) aspired.

The commission’s hope, above all, was that using “responsibility to pro-
tect” rather than “right to intervene” language would enable entrenched
opponents to find new ground on which to more constructively engage. We
very much had in mind the power of new ideas, or old ideas newly
expressed, to actually change the behavior of key policy actors. And the
model we looked to in this respect was the Brundtland Commission, which
a few years earlier had introduced the concept of “sustainable develop-
ment” to bridge the huge gap that then existed between developers and
environmentalists.?’ With a new script, the actors have to change their lines
and think afresh about what the real issues in the play actually are.

The second big conceptual contribution of the ICISS commissioners,
very much linked with the first, was to insist upon a new way of talking
about sovereignty itself: building squarely on Francis Deng’s formulation,
we argued that its essence should now be seen not as “control,” in the
centuries-old Westphalian tradition, but, again, as “responsibility.” The
starting point is that any state has the primary responsibility to protect the
individuals within it. But that is not the finishing point: where the state is
unable or unwilling to meet its own responsibility, through either incapac-
ity or ill will, a secondary responsibility to protect falls on the wider inter-
national community to step in, by whatever means is appropriate to the
particular situation. Most of the subsequent discussion of R2P has focused
on the second of these two elements, external engagement. But the first—
the emphasis on the state’s own responsibility to protect its own people—
is equally important. It marks a very sharp break, substantively as well as
presentationally, with previous humanitarian intervention discourse, and
was seen by the commission as a crucial aspect of R2P’s potential role as a
bridge builder between North and South on mass atrocity issues.

The third contribution of the commission was to spell out very clearly
what the responsibility to protect should mean in practice, both for the sov-
ereign state itself in meeting its primary responsibility to its own people,
and then, if it could not do so, for the responsibility of the wider interna-
tional community to assist. We tried hard to make it clear beyond argument
that “the responsibility to protect” was about much more than military
intervention. It extended to a whole continuum of obligations: the respon-
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sibility to prevent mass atrocity situations arising; the responsibility to react
to them when they did, with a whole graduated menu of responses from
the persuasive to the coercive; and the responsibility to rebuild after any
intrusive intervention.

Of these three layers of responsibility, the commission insisted that over-
whelmingly the most important to pursue was the responsibility to pre-
vent, through means such as building state capacity, remedying grievances,
and ensuring the rule of law. We also insisted that whatever means are cho-
sen in exercising any of these responsibilities—whether political and diplo-
matic, legal, economic, or security-sector related—the process “should
always involve less intrusive and coercive measures being considered before
the more coercive and intrusive ones are applied” (see box 2-1).

The fourth and remaining contribution of the commission was to
address the unavoidable question of when the most extreme form of coer-
cive reaction, military action, would in fact be appropriate, however much
we might hope to avoid that necessity arising. We sought to identify a set
of guidelines—rather more focused than those spelled out by Tony Blair in
1999—that could be adopted by the Security Council and would prove of
real utility to decisionmakers. The first criterion was obviously legality,
and here we saw our task not as trying to find alternatives to the clear legal
authority of the Security Council but rather as making it work better, thus
lessening the chance of it being bypassed altogether. That was followed by
five criteria of legitimacy, designed as a set of benchmarks that, while they
might not guarantee consensus in any particular case, would make its
achievement much more likely. These were, in short, the seriousness of the
harm being threatened (which would need to involve large-scale loss of life
or ethnic cleansing to prima facie justify something as extreme as military
action), the motivation or primary purpose of the proposed military
action, whether there were reasonably available peaceful alternatives, the
proportionality of the response, and the balance of consequences—
whether more good than harm would be done by the intervention.

From ICISS to the World Summit

As many blue-ribbon commissions and panels have discovered over the
years, it is one thing to labor mightily and produce what looks like a major
new contribution to some policy debate, but quite another to get any pol-
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icymaker to take any notice of it. The ICISS Responsibility to Protect report
looked headed for that fate, and more rapidly than most of its kind, when
it was almost suffocated at birth by being published in December 2001, in
the immediate aftermath of September 11, with the massive international
preoccupation with terrorism, rather than internal human rights catastro-
phes, which then began. But after a slow start, the report did eventually gain
traction and by 2005 was setting the terms of the international policy
debate.

The R2P concept was first seriously embraced in the doctrine of the
newly emerging African Union, created in 2002, which unlike its predeces-
sor, the Organization of African Unity, placed the emphasis, when it came
to catastrophic internal human rights violations, not on “noninterference”
but on “nonindifference.”?' Over the next two to three years, the idea also
won quite a constituency among academic commentators and international
lawyers—an important development, given that international law, unlike its
domestic counterpart, is capable of evolving through practice and com-
mentary as well as through formal instruments and judicial decisions.??

But the really big step forward in terms of formal acceptance of R2P
came with the UN Sixtieth Anniversary World Summit in September 2005,
and with the two major peace and security reports prepared in the lead-up
to it. The critical link between the ICISS report and the summit outcome
document was the work of the UN Secretary-General’s High-Level Panel
on Threats, Challenges, and Change. The panel, of which I had the good
fortune to be appointed a member, was established in late 2003 to “recom-
mend clear and practical measures for ensuring effective collective action,
based upon a rigorous analysis of future threats to peace and security,” and
its 130-page report, A More Secure World: Our Shared Responsibility, was
released in December 2004.2

The panel’s report was far more wide-ranging in scope than the ICISS
report, following a human security approach that linked together poverty,
disease, and environmental degradation with conflict both within and
between states, terrorism, proliferation of weapons of mass destruction,
and transnational organized crime. Thus it had rather more substance,
coherence, and bite than almost anyone expected, with its 101 recommen-
dations making serious reform proposals right across that whole policy
spectrum, including on the vexed question of UN—and particularly Secu-
rity Council—structural reform. On R2P, the crucial recommendation was
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expressed in these terms: “The Panel endorses the emerging norm that
there is a collective international responsibility to protect, exercisable by the
Security Council authorizing military intervention as a last resort, in the
event of genocide and other large-scale killing, ethnic cleansing or serious
violations of humanitarian law which sovereign governments have proved
powerless or unwilling to prevent.”*

This was supplemented by a further detailed recommendation spelling
out the “five basic criteria of legitimacy” for the use of force, drawing very
directly on the language in the ICISS report, which it was proposed be
embodied in declaratory resolutions of both the Security Council and Gen-
eral Assembly. There was also language on the issue of legal authority for
the use of force, again reflecting a key ICISS theme, that the “task is not to
find alternatives to the Security Council as a source of authority but to
make the Council work better than it has.”?*

For an issue raising as many sensitivities as R2P, and in a sixteen-
member panel that was very broadly representative of global sentiment,
with more than half its members from the global South, there was remark-
ably ready acceptance of the vitality and utility of the basic principle. Those
most immediately engaged on this issue were former Norwegian prime
minister Gro Harlem Brundtland, U.K. diplomat David Hannay, U.S.
National Security Adviser Brent Scowcroft, High Commissioner for
Refugees Sadako Ogata (who brought, as always, a sturdily practical cast to
the debate—I can still hear her asking, “What does all this language actu-
ally mean for suffering people on the ground?”), former Organization of
African Unity secretary-general Salim Salim, and the Indian UN force com-
mander Satish Nambiar. But in retrospect, the support that mattered most
for the future of our recommendations—fairly passive though it was at the
time—was probably that from the former vice premier and foreign min-
ister of China, Qian Qichen; without his immense prestige back in Beijing,
it is difficult to believe that, given the traditional strength of its concerns
about nonintervention, China would have been quite as relaxed on this
issue as it proved to be at the World Summit.?

The crucial next step was for the High-Level Panel’s recommendations
to be picked up in the secretary-general’s own report to the summit,
designed to bring together in a single coherent whole all the credible UN
reform proposals in circulation, in particular from our panel and the huge
Jeftrey Sachs—chaired project report on the implementation of the Millen-
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nium Development Goals.?” In his eighty-eight-page report, In Larger Free-
dom: Towards Development, Security and Human Rights for All, published
in March 2005, Kofi Annan duly obliged, saying that “while I am well aware
of the sensitivities involved in this issue . . . I believe that we must embrace
the responsibility to protect, and, when necessary, we must act on it.”>® He
formally urged heads of state and government to

embrace the “responsibility to protect” as a basis for collective action
against genocide, ethnic cleansing and crimes against humanity, and
agree to act on this responsibility, recognizing that this responsibil-
ity lies first and foremost with each individual State, whose duty it is
to protect its population, but that if national authorities are unwill-
ing or unable to protect their citizens, then the responsibility shifts to
the international community to use diplomatic, humanitarian and
other methods to help protect civilian populations, and that if such
methods appear insufficient the Security Council may out of neces-
sity decide to take action under the Charter, including enforcement
action, if so required.?®

This language touched even more ICISS direct bases, with its empha-
sis on initial state responsibility and, in particular, the importance of non-
military responses being explored first, and was enormously helpful in
setting the scene for the World Summit debate. It was accompanied by a
further recommendation on principles for the use of force, which again
almost exactly mirrored ICISS language, as had the High-Level Panel rec-
ommendation.* The significant difference here, though, was that the R2P
and force recommendations appeared in different sections of the Annan
report (“Freedom to live in dignity” and “Freedom from fear,” respec-
tively), resulting in them being seen as quite separate, rather than inher-
ently linked, proposals when they came to be debated at the World
Summit. From one point of view that may have helped on the R2P side,
in disengaging it from a military context, but from another perspective, it
did not much help the prospects of the already somewhat controversial
criteria for legitimacy.

When the more than 150 heads of state and government—presidents,
prime ministers, and princes—finally convened as the World Summit to
commemorate the sixtieth anniversary of the UN in September 2005, it
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was after intense months of in-house wrangling in New York about nearly
every one of Annan’s sixty or so recommendations. The atmosphere was
not helped by the late arrival on the scene of the famously ideological and
combative new U.S. ambassador to the UN, John Bolton—a man for
whom, in Sir Brian Urquhart’s dry assessment, “arguments and even rows”
are something “which he appears to enjoy in a joyless kind of way”—with
some 700 spoiling amendments designed to throw the whole painfully
evolving negotiating process into chaos, many of them evidently more
his own work than anything directed from Washington.*! In the event, the
whole summit proved to be a major disappointment to all those who had
hoped it would result in a major overhaul of the UN system and global
policy, with very little of substance agreed on anything. But, remarkably,
the secretary-general’s R2P recommendation (although not his proposals
for agreed criteria to govern the use of force) survived almost unscathed,
with the final summit Outcome Document devoting a special section to
it (box 2-2).

The language of the relevant paragraphs, 138 and 139, of the Outcome
Document differs a little from all the previous formulations in the ICISS,
High-Level Panel, and secretary-general’s reports, but it does not vary
from core R2P principles in any significant way—despite the disposition
of some commentators to argue otherwise.’> The unanimous agreement
on this language at the World Summit was an enormous achievement by
the many diplomats who worked to craft it, and should be seen absolutely
as an occasion for celebration rather than disappointment by supporters
of the responsibility to protect norm. There are straightforward responses
to all the concerns that have been raised. First, the slight change in the
description of the particular mass atrocity crimes of concern is not signif-
icant at all. Second, the more explicit emphasis on the threshold respon-
sibility of states to protect their own people—“we accept that
responsibility and will act upon it”—is a plus, helping to consolidate sup-
port for the norm in the global South. Third, it is wholly desirable that
emphasis is placed on assistance being given to societies under stress by
others in the international community: this was not given sufficient atten-
tion in the original ICISS report. Fourth, it is also a plus that there is an
even stronger emphasis in paragraphs 138 and 139 than in the earlier
reports on prevention, and on the responsibilities of states to assist each
other in building preventive capability. Fifth, when it comes to reaction,
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Box 2-2. R2P in the UN General Assembly 2005:
World Summit Outcome Document

Heads of state and government attending the 60th session of the
UN General Assembly 14-16 September 2005 agreed as follows:

RESPONSIBILITY TO PROTECT POPULATIONS FROM GENOCIDE,
WAR CRIMES, ETHNIC CLEANSING, AND CRIMES AGAINST
HUMANITY

138. Each individual State has the responsibility to protect its
populations from genocide, war crimes, ethnic cleansing, and
crimes against humanity. This responsibility entails the preven-
tion of such crimes, including their incitement, through appro-
priate and necessary means. We accept that responsibility and will
act in accordance with it. The international community should, as
appropriate, encourage and help States to exercise this responsibil-
ity and support the United Nations in establishing an early warn-
ing capability.

139. The international community, through the United Nations,
also has the responsibility to use appropriate diplomatic, humani-
tarian, and other peaceful means, in accordance with Chapters VI
and VIII of the Charter, to help to protect populations from geno-

it is again a positive feature of the summit document that more emphasis
ter VII enforcement action is still very expressly envisaged “should peace-
protect their populations.” Finally, the insistence on the central role of the

UN in all theses matters—and the necessary role of the Security Council
when it comes to military enforcement measures—is certainly wholly

is placed on reactive measures falling short of military action, while Chap-

ful means be inadequate and national authorities are manifestly failing to

consistent with all the earlier recommendations. The only disappointing
omission from the Outcome Document is the failure to adopt any crite-
ria for the use of military force, leaving the argument for such guidelines

to be made another day.
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cide, war crimes, ethnic cleansing, and crimes against humanity. In
this context, we are prepared to take collective action, in a timely
and decisive manner, through the Security Council, in accordance
with the Charter, including Chapter VII, on a case-by-case basis
and in cooperation with relevant regional organizations as appro-
priate, should peaceful means be inadequate and national author-
ities are manifestly failing to protect their populations from
genocide, war crimes, ethnic cleansing, and crimes against human-
ity. We stress the need for the General Assembly to continue consid-
eration of the responsibility to protect populations from genocide,
war crimes, ethnic cleansing, and crimes against humanity and its
implications, bearing in mind the principles of the Charter and
international law. We also intend to commit ourselves, as necessary
and appropriate, to helping States build capacity to protect their
populations from genocide, war crimes, ethnic cleansing, and
crimes against humanity and to assisting those which are under
stress before crises and conflicts break out.

140. We fully support the mission of the Special Adviser of the
Secretary-General on the Prevention of Genocide.

Source: UN General Assembly, “World Summit Outcome 2005,” Resolu-
tion A/RES/60/1 (October 24, 2005); available at www.un.org/summit2005/
documents.html.

That this endorsement happened was anything but inevitable. Not only
was little else of any significance agreed upon by the summit participants—
despite all the preparatory buildup and high expectations—but a fierce
rearguard action was fought almost to the last by a small group of devel-
oping countries, joined by Russia, who basically refused to concede any
kind of limitation on the full and untrammeled exercise of state sover-
eignty, however irresponsible that exercise might be. And consistent sup-
port for R2P from both the United States and United Kingdom—
reasonably strong from Washington (though opposed outright to criteria
for the use of force, and less than fulsome on R2P itself, at least in the case
of Ambassador Bolton, who called it “the High Minded cause du jour”),
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much more so from London—was not particularly helpful in allaying the
familiar sovereignty concerns of the South, against the background of the
deeply unpopular coalition invasion of Iraq in 2003.%

What carried the day in the end was persistent advocacy by sub-Saharan
African countries, led by South Africa, and supplemented by a clear—and
historically quite significant—embrace of limited-sovereignty principles by
the key Latin American countries. There also was some very effective last
minute personal diplomacy directed toward leaders of major wavering
countries—including in Asia, and India in particular—by the Canadian
Prime Minister Paul Martin, a passionate supporter of the ICISS report,
whose involvement demonstrates the importance of seriously committed
follow-through by countries commissioning reports of this kind, which
does not always happen.*

After the Summit: A Race Still Not Won

For supporters of R2P there has been, since the 2005 World Summit, a rea-
sonably steady trickle of good news, in terms of formal endorsement of the
concept by the Security Council and its increasing take-up in international
policy debate. But that has been matched by some less good news, in terms
of continuing—and in some cases enhanced—resistance to both the lan-
guage and substance of R2P in parts of the global South.

THE GooDp NEWS

The Security Council adopted in April 2006 a thematic resolution on the
Protection of Civilians in Armed Conflict, which contains, in an operative
paragraph, an express reaffirmation of the World Summit conclusions
relating to the responsibility to protect.>® And this was followed by a fur-
ther resolution in August 2006 specifically invoking this in the context of
the ongoing conflict in Darfur.’® A General Assembly resolution may be
helpful, as the World Summit’s unquestionably was, in identifying rele-
vant principles, but the Security Council is the institution that matters
when it comes to executive action. And at least some toeholds there have
now been carved.

There was further reason for optimism in the very enthusiastic embrace
of R2P by the new secretary-general, Ban Ki-moon, who succeeded Kofi
Annan in January 2007. From the outset, in both his public and private
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statements, he made clear that he understood very clearly the significance
of the conceptual shift involved (and the risks to his own and the UN’s rep-
utation if anything remotely like Rwanda or Srebrenica ever happened
again), and there has been no sign of any distancing of himself from the
new norm as being his predecessor’s legacy, not his own. On the contrary,
as for example when he addressed the African Union Summit on January
31, 2008, he said: “I am fully committed to keeping the momentum that
you the leaders have made at the 2005 World Summit and will spare no
effort to operationalize the responsibility to protect.”” And the secretary-
general took some steps toward operationalization when he appointed a
special adviser to work on institutional process issues, and when he
replaced the retiring special adviser on the prevention of genocide with an
impeccably credentialed candidate—but not, as will be noted below, with-
out eliciting a degree of controversy in both instances.

A further encouraging indication that R2P continued to resonate in the
post—World Summit period was the way in which it was publicly invoked
to describe the response required to the alarming situation in Kenya, where
very overtly ethnic-related violence exploded after allegations of a rigged
national election in the last days of 2007. Over 1,000 people were killed—
including dozens in a church-burning incident horribly reminiscent of
Rwanda thirteen years earlier—and some 300,000 were displaced within a
few weeks until a mediation team led by Kofi Annan was able to negotiate
a political settlement that dampened the violence and, hopefully would
prove sustainable.’® They did so against the background of Secretary-
General Ban being very quick to characterize the situation as an R2P one
and his newly appointed genocide adviser, Francis Deng, urging Kenyan
political and community leaders to “meet their responsibility to protect the
civilian population,” specifically warning them that they could be held
accountable for violations of international law committed at their instiga-
tion.*” And, in a widely published opinion article, Archbishop Emeritus
Desmond Tutu very explicitly stated that “what we are seeing in Kenya is
action on a fundamental principle, the Responsibility to Protect.”+

THE LEss Goop NEws

That, unfortunately, is about where the good news on the embrace of R2P
stops. It had seemed beyond argument that the unanimous decision of the
General Assembly, sitting at head of state and government level, to endorse
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paragraphs 138 and 139 of the World Summit Outcome Document actu-
ally meant something. After all, the first of these paragraphs begins with the
words, “Each individual state has the responsibility to protect its popula-
tions,” and the second, “The international community, through the United
Nations, also has the responsibility . . . to help to protect populations.” And
that section of the document does have a heading of its own, does it not,
that reads, “Responsibility to protect populations from genocide, war
crimes, ethnic cleansing and crimes against humanity.” Surely, with this
kind of international endorsement, R2P now had the pedigree to be
described, at the very least, as a broadly accepted international norm, and
maybe even as one with the potential to evolve further into a full-fledged
rule of customary international law.

Not so, it seems, in the minds of a number of governments who joined
in this endorsement, or at least their representatives in New York. It never
takes much more than a few days around the corridors and meeting rooms
of the UN to learn that absolutely nothing there is beyond argument. The
prevailing mood in at least some quarters was captured early in 2008 by the
way in which, with evidently perfectly straight faces, Latin American, Arab,
and African delegates to the UN’s budget committee took the floor to say,
variously, that “the World Summit rejected R2P in 2005,” “the concept of
the responsibility to protect has not been adopted by the General Assem-
bly,” and “the responsibility to protect itself . . . was not accepted or
approved as a principle by the General Assembly.”*! The occasion for this
nonsense, of a class that Jeremy Bentham would have described as “non-
sense on stilts,” was the approval process for the appointment of the highly
qualified scholar Edward Luck—vice president of the International Peace
Academy (now Institute) and former head of the UN Association of the
United States—to a newly created position intended by the secretary-
general to be designated “Special Adviser on the Responsibility to Protect.”

The argument, in essence, was that the World Summit paragraphs were
just about the protection of civilians from specific crimes, not the endorse-
ment of the concept of the responsibility to protect; so if R2P was never
adopted, how could the secretary-general have the effrontery to seek
approval for a special adviser on it? In any event, the secretary-general
decided to abandon the unequal struggle and accept Mr. Luck as a special
adviser, but without either a specific job description in his title or much
prospect of tenure longevity. In a similar spirit, the Office of the Secretary-
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General abandoned under fire its initial decision—made, sensibly, to avoid
unproductive legal squabbles about the scope of his mandate—to add to
Francis Deng’s title as “Special Adviser on the Prevention of Genocide” the
phrase “and Mass Atrocities.” Deliberately debilitating, such squabbles will
no doubt continue to be part of the natural order.

The atmosphere in New York on these kinds of issues is often a little
more heightened, and ideologically colored, than it is in capitals, but sup-
porters of R2P ignore these warning signs at their peril. For whatever
reason—embrace of the concept but concern about its misuse, ideological
association of any intervention with neo-imperialism or neocolonialism,
or, in some cases, simply embarrassment about their own behavior—there
is a recurring willingness by a number of states to deflate or undermine the
new norm before it is fully consolidated and operational. There has been
a falling away of overt commitment to the norm in sub-Saharan Africa
(although in substance it still remains a significant theme in the doctrine
of the African Union and some of the sub-regional organizations), and
some increased skepticism in the Arab-Islamic and Latin American worlds.
And in Asia there has never been much enthusiasm, although not every-
where is as overtly hostile as in nationalist governing and media circles in
Colombo, where I was told by a columnist during a visit in July 2007 that
“the so-called responsibility to protect is nothing but a licence given by the
white man to himself [to] intervene in the affairs of dark sovereign coun-
tries, whenever the white man thinks it fit to do so0.”+

If the unanimous adoption of the R2P principles by the 2005 World
Summit and the UN Security Council is not to be the high-water mark
from which the tide recedes, then serious, ongoing diplomatic and other
advocacy efforts have to be made—in which civil society organizations
must play a key role—to explain and defend the norm. Such efforts must
be sustained over a number of years with the goal not only of enshrining
R2P principles in the language of relevant international, regional, and
national institutions and forums beyond the UN, but also of institution-
alizing their practice. The immediate objective must be to get to the point
where, when the next conscience-shocking case of large-scale killing, or
ethnic cleansing, or other war crimes, or crimes against humanity comes
along—as is all too unhappily likely—the immediate reflex response of
the whole international community will be not to ask whether action is
necessary but rather what action is required, by whom, when, and where.
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There have been encouraging signs—for example, the swift and sup-
portive diplomatic and political response to the crisis in Kenya early in
2008—that this may be beginning to happen, but there are still three big
challenges that need to be addressed if R2P is indeed to become the
accepted international reflex in principle, and if it is to be put effectively
into practice on the ground as new cases arise.

The first challenge is essentially conceptual: to ensure that the scope and
limits of the responsibility to protect are fully and completely understood
in a way that is clearly not the case now. In particular, it is to ensure that
R2P is seen not as a Trojan horse for bad old imperial, colonial, and mili-
tarist habits but rather as the best starting point the international commu-
nity has—and may ever be likely to have—in preventing and responding
to genocide and other mass atrocity crimes. This is the challenge taken up
in chapter 3. The four that follow after it, on the responsibility to prevent,
to react, and to rebuild are primarily designed to show how the core com-
ponents of the responsibility to protect can and should be applied opera-
tionally; they should also be helpful in consolidating an understanding of
just how rich, and above all multidimensional, a concept R2P is, and what
it does and does not embrace.

The second challenge is institutional preparedness: to build the kind of
capacity within international institutions, governments, and regional
organizations that will ensure that, assuming that there is an understand-
ing of the need to act—whether preventively or reactively, and whether
through political and diplomatic, or economic, legal, or policing and mil-
itary measures—there will be the physical capability to do so. Chapters 8
and 9 explore what is necessary in this respect.

The third challenge, as always, is political preparedness: how to generate
that indispensable ingredient of will—how to have in place the mecha-
nisms and strategies necessary to generate an effective political response as
new R2P situations arise. To suggest how that challenge might be met will
be the task of the concluding chapter in this volume.



CHAPTER THREE

The Scope and Limits of
the Responsibility to Protect

The concept of the responsibility to protect does not exist except in the
minds of Western imperialists.
—Head of UN mission of a major G-77 country, New York, 2007

Why is there so much continuing resistance to a principle that so
many accept as an important breakthrough, capable of resolving an age-
old debate in a practical and principled way? A good part of the answer
seems to lie in some serious misunderstandings which continue to exist
about the intended scope and limits of the responsibility to protect norm.

It is not uncommon in public policy debates, as in life itself, for as much
trouble to be generated by the misdirected enthusiasms of one’s admirers
as by the misguided hostility of one’s opponents, and there are three kinds
of self-described friends of R2P whose attentions have, for good reason,
been less than entirely welcome. There are those who play into the hands
of the ideological critics by being far too ready to think and talk of the
application of R2P only in military terms; those who have simply misap-
plied the norm to justify military intervention in circumstances where this
was plainly wrong, most conspicuously with Iraq in 2003; and those who,
at the other extreme, view R2P not in narrow military terms at all but far
more broadly, as a way of referring to most of the world’s ills, from climate
change to HIV/AIDS.

If the R2P norm is to win genuinely universal consensus and to become
effectively operational in practice, more needs to be done, with both friends
and skeptics, to describe exactly what it is about, what are the kinds of sit-
uations to which it applies, and what are the appropriate policy responses
at different stages in the evolution of a situation of concern. This chapter,
and those that follow, try to respond to that need.

55



56 | Understanding the Responsibility to Protect

Five Major Misunderstandings about R2P

The five biggest and most commonly encountered conceptual misunder-
standings about the responsibility to protect are that this is just another
name for the much unloved doctrine of humanitarian intervention; that,
at least in extreme cases, R2P always means the use of military force; that
R2P applies only to weak and friendless countries, never strong ones; that
R2P is about the full range of human protection issues that cry out for
international attention, not just mass atrocity crimes; and, possibly most
damaging of all, that the invasion of Iraq in 2003 was an example of the
proper application of R2P and a foretaste of things to come. Sometimes
these misunderstandings are cynically and deliberately fostered by those
with other axes to grind or interests to protect, but more often they are real
and the product of quite genuine misapprehension as to what R2P is all
about. Either way, they each need to be seriously addressed.

ONE: “R2P Is JusT ANOTHER NAME FOR
HUMANITARIAN INTERVENTION”

This is absolutely not the case: they are very different concepts. The very
core of the traditional meaning of “humanitarian intervention” is coercive
military intervention for humanitarian purposes—nothing more or less.
But “the responsibility to protect” is about much more than that.

Above all, R2P is about taking effective preventive action, and at the ear-
liest possible stage. It implies encouragement and support being given to
those states struggling with situations that have not yet deteriorated to the
point where genocide or other atrocity crimes are a reality, but where it is
foreseeable that they could so deteriorate if effective preventive action is not
taken, with or without outside support. It recognizes the need to bring to
bear every appropriate preventive response, be it political, diplomatic, legal,
economic, or in the security sector—but falling short of coercive action
(for example, a “preventive deployment” of troops, as in Macedonia in
1995).! The responsibility to take preventive action is very much that of the
sovereign state itself, quite apart from that of the international community.
And when it comes to the international community, a very big part of its
preventive response should be to help countries to help themselves.

All this is abundantly clear in the successive formulations of R2P, from
the ICISS report to the World Summit Outcome Document. In the origi-
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nal ICISS formulation, it is emphasized that R2P has three different
dimensions—to prevent mass atrocity crimes occurring in the first place;
to react appropriately when they are occurring or imminently about to, but
considering military action only in the most extreme cases; and to rebuild
afterward, addressing the root causes of the harm in question. And in all of
this, it is stated explicitly, “Prevention is the single most important dimen-
sion of the responsibility to protect.”

The World Summit Outcome Document language is even clearer in its
noncoercive, nonmilitary, preventive emphasis. Paragraph 138 says that
each individual state’s responsibility to protect its populations from the
mass atrocity crimes in question “entails the prevention of such crimes,
including their incitement, through appropriate and necessary means.” In
this context, it adds that the role of the international community is to “as
appropriate encourage and help States to exercise that responsibility.” Para-
graph 139 drives home that same point even more forcefully, focusing
strongly on the use of “appropriate diplomatic, humanitarian and other
peaceful means, in accordance with Chapters VI and VIII of the Charter,”
and concludes with the assembled world’s leaders saying, again unani-
mously, “We also intend to commit ourselves, as necessary and appropriate,
to helping States build capacity to protect their populations from genocide,
war crimes, ethnic cleansing and crimes against humanity and to assisting
those which are under stress before crises and conflicts break out.”

Of course, there will be situations when prevention fails, crises and con-
flicts do break out, and reaction becomes necessary. But reaction does not
have to mean military reaction: it can involve political, diplomatic, eco-
nomic, and legal pressure, measures that can each cross the spectrum from
persuasive to intrusive, and from less coercive (for example, economic
incentives and offers of political mediation or legal arbitration) to more
coercive (for example, economic sanctions, political and diplomatic isola-
tion, or threats of referral to the International Criminal Court)—which is
true of military response as well. As the ICISS commissioners insisted,
“The exercise of the responsibility to both prevent and react should always
involve less intrusive and coercive measures being considered before more
coercive and intrusive ones are applied.”* Coercive military action is not
excluded, in either the ICISS or World Summit formulations, as a last resort
option in extreme cases, when it is the only possible way to stop large-scale
killing and other atrocity crimes, as nobody doubts was the case, for exam-
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ple, in Rwanda or Srebrenica. But it is an absolute travesty of the R2P prin-
ciple to say that it is about military force and nothing else.

With all this so clear from the language of the source documents, it is
not immediately obvious why the claim that R2P is only about military
action maintains such a tenacious hold. But three explanations suggest
themselves. The first is, unhappily, cynical self-interest. As much as we
might wish it otherwise, there are a number of countries that continue to
have something to hide or be ashamed about in terms of their own inter-
nal behavior and who are deeply reluctant to acknowledge, as a result, any
limitations at all on their sovereignty: while they felt unable to hold out
against the final consensus at the World Summit, they will remain alert to
any opportunity to puncture or undermine the new norm.

The second explanation is that there are a number of critics who oppose
the whole idea of R2P, and the constraints on absolute state sovereignty it
entails, not for any crudely self-interested reason but for high-minded and
ideological ones: those who retain a strong aversion to imperialism, or per-
ceived neo-imperialism or neocolonialism, in any shape or form, and who
remain instinctively unwilling to concede in principle that any form of
external intervention could ever wholly avoid having that character. This
is a recurring theme in a good deal of academic literature that continues to
have some influence—for example, in recent articles by Alex de Waal and
Mahmood Mamdani.’ What is intriguing about these and other such pieces
is that they continue to hammer away at humanitarian intervention as the
target, and only incidentally mention R2P, flailing away at the old straw
man without acknowledging that the debate has moved on and the extent
to which their concerns have already been conceptually accommodated.

A third explanation, it has to be acknowledged, is that supporters and
promoters of the responsibility to protect norm have not done nearly so
good a job as we should have in explaining the multifaceted character of
R2P and the central role that prevention, rather than just reaction—let
alone coercive military action—plays in it. The best way to make this point
is perhaps to identify clear examples where the international community
has been engaged in exactly this kind of preventive support but without,
until now, labeling it as an “R2P” exercise.

Burundi, in Central Africa, is as clear a case study of this as one could
wish for. With its long history of earlier atrocity crimes and continuing eth-
nic tensions, the country could very easily have followed Rwanda’s path in
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1994, and it remains extremely fragile to this day. But multiple interna-
tional players have been working hard and long to ensure that the situation
did not so deteriorate. These efforts have included Nelson Mandela’s ini-
tial political mediation; the deployment, essentially preventively, of peace-
keeping troops, particularly by South Africa; the detailed analysis and
recommendations, for a decade now, by my own International Crisis
Group as to what is necessary to achieve sustainable peace; and the atten-
tion being given to Burundi as one of the first two cases taken up by the
UN’s new Peacebuilding Commission.®

Two: “IN EXTREME CAsEs R2P ALways MEANS THE
Use oF COERCIVE MILITARY FORCE”

This is not so, although it is a misunderstanding very often shared by even
the most enthusiastic supporters of the responsibility to protect norm.
Leaving aside for present purposes the practical question of whether mil-
itary forces will actually be provided by anyone, and focusing just on
whether they should be available, it is important not to confuse necessary
and sufficient conditions. It is necessary for a case to be really extreme for
coercive military force to be an option, but the fact that it is extreme is not
in itself sufficient to conclude that such force should be applied.

As was made abundantly clear by ICISS in its 2001 report, the High-
Level Panel in its report to the UN before the 2005 World Summit, and UN
Secretary-General Kofi Annan in his pre-World Summit report, military
intervention for human protection purposes is a desperately serious,
extraordinary, and exceptional matter that must be judged by not just one
prudential criterion but a whole series of them. The first of those criteria
is certainly the seriousness of the threat, and the ICISS commissioners
spelled out what they thought this “just cause threshold” meant in very spe-
cific terms: it required either large-scale loss of life, actual or apprehended,
or large-scale ethnic cleansing, again actual or apprehended, and whether
carried out by killing, forced expulsion, acts of terror, or rape.” The High-
Level Panel report formulated a little differently its first “criterion of legit-
imacy” (because it was addressing the use of force generally, not only in
R2P mass atrocity situations), but it was to similar effect, asking, “In the
case of internal threats, does it involve genocide and other large-scale
killing, ethnic cleansing, or serious violations of international humanitar-
ian law, actual or imminently apprehended?”®
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But it is not just a matter of saying that if a threshold of seriousness is
crossed in one or other of these ways, then it is time for the invasion to
start. There are another four criteria of legitimacy, all more or less equally
important, that also have to be satisfied if the case is to be made for coer-
cive, nonconsensual military force to be deployed within another country’s
sovereign territory: the motivation or primary purpose of the proposed
military action (whether it was primarily to halt or avert the threat in ques-
tion, or had some other main objective); last resort (whether there were
reasonably available peaceful alternatives); the proportionality of the
response; and, not least, the balance of consequences (whether overall more
good than harm would be done by a military invasion).’

One of the many disappointments of the World Summit is that although
guidelines for the use of force of just this kind were advocated in all the
lead-up reports mentioned, in the hope that this would lead to their adop-
tion by the Security Council, they were not adopted by the summit. The
issue was caught in a diplomatic pincer movement between the United
States (supported, though less overtly, by other Permanent Five members),
who wanted no such restrictions to affect any decision to use force, and
some in the South who argued, in a way that they at least found convinc-
ing, that to adopt guidelines purporting to limit the use of force would, in
fact, by recognizing its legitimacy in at least some cases, on the contrary
encourage it. Had the proposed criteria been accepted and made part of the
summit outcome document, it would have been very much clearer that in
applying the R2P norm, the extreme nature of a particular conscience-
shocking situation and the failure of preventive attempts to resolve it are
only the beginning of the argument about the use of military force, not the
end of it.

Darfur is the clearest contemporary example of this misunderstanding
at work, with the debate about how the international community should
react tending to polarize into a choice between, as Lee Feinstein put it, “the
stark options of ‘Doing Nothing’ and ‘Sending in the Marines,” without
acknowledging the many way stations in between.'® There is no doubt that
the “seriousness of threat” criterion has been satisfied: since 2003, in this
region of Sudan, more than 200,000 have died from outright violence or
war-related disease and malnutrition, and well over 2 million have been
displaced. And, at the time of this writing in mid-2008, peacekeeping
efforts have proved manifestly inadequate, peace negotiations are going
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nowhere fast, humanitarian relief is faltering, the conflict is spilling over
into neighboring countries, and the overall situation remains desolate. But
the argument is very strong—and accepted by most governments and relief
organizations on the ground—that a nonconsensual military intervention
(even assuming that the troops could be found anywhere to sustain it)
would almost certainly be disastrously counterproductive, in terms of its
impact on current humanitarian relief operations and the very fragile
north-south peace process.!!

Darfur still remains, on any view, an “R2P situation,” and one, moreover,
where the responsibility to react has shifted to the international commu-
nity because of Khartoum’s manifest abdication of its own sovereign
responsibility. The inability here to use coercive military measures does
not mean that this is a case of “R2P failure”; it just means that the interna-
tional response to the Sudan government’s ill-will or incapacity has to take
other forms, including the application of sustained diplomatic, economic,
and legal pressure to change the cost-benefit balance of the regime’s calcu-
lations. If the concept of R2P is not to be eroded, it is important that its
friends apply it, here and elsewhere, in an appropriately nuanced way. The
international community has so far failed dismally in its responsibility to
protect the people of Darfur from mass atrocity crimes, but that failure has
been in the application of other measures, not the non-application of coer-
cive force.

THREE: “R2P AppLIES ONLY TO WEAK AND
FRIENDLESS COUNTRIES, NEVER THE STRONG”

This is a very frequently heard objection to the R2P norm, and one that
must be taken seriously because it has prima facie plausibility. How could,
after all, a coercive military intervention ever seriously be contemplated
against China or Russia, let alone the United States, whatever terrible sit-
uation might internally unfold? And with the Security Council as ultimate
arbiter, how could an adverse finding ever be made against those wielding
the power of the veto, or any country that any one of the Permanent Five
might choose to protect?

But the ability to apply coercive military force in extreme cases is not
and cannot be the yardstick by which the success or failure of the R2P
principle is measured. The first misunderstanding involved here is a vari-
ation on that addressed immediately above. Situations will arise where
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such military action is just not a realistic or acceptable option because one
or more of the five criteria of legitimacy have not been satisfied, even
though lesser measures have not produced the results hoped for, and the
military option seems very attractive. In the case of Darfur, just discussed,
the “balance of consequences” problem remains that any such action would
be likely to trigger an even greater humanitarian disaster, both in Darfur
itself and across a much wider area of Sudan.

Moreover, in the case of any proposed military action against a Perma-
nent Five member or any other major power, this particular criterion
would always be a showstopper, whatever other factors (including the pos-
sible exercise of veto power in the Security Council) were in play. The ICISS
commissioners were deeply conscious of this issue and of the “double stan-
dards” criticism that it would inevitably invite. It is worth spelling out in
full how we answered it:

4.41 Military action can only be justified if it stands a reasonable
chance of success, that is, halting or averting the atrocities or suffer-
ing that triggered the intervention in the first place. Military interven-
tion is not justified if actual protection cannot be achieved, or if the
consequences of embarking upon the intervention are likely to be
worse than if there is no action at all. In particular, a military action
for limited human protection purposes cannot be justified if in the
process it triggers a larger conflict. It will be the case that some
human beings simply cannot be rescued except at unacceptable
cost—perhaps of a larger regional conflagration, involving major
military powers. In such cases, however painful the reality, coercive
military action is no longer justified.

4.42 Application of this precautionary principle would on purely
utilitarian grounds be likely to preclude military action against any
one of the five permanent members of the Security Council even if
all the other conditions for intervention described here were met.
It is difficult to imagine a major conflict being avoided, or success
in the original objective being achieved, if such action were
mounted against any of them. The same is true of other major pow-
ers who are not permanent members of the Security Council. This
raises again the question of double standards—but the Commis-
sion’s position here, as elsewhere, is simply this: the reality that
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interventions may not be able to be mounted in every case where
there is justification for doing so, is no reason for them not to be
mounted in any case.

4.43 In relation to the major powers, there are still other kinds of
pressure that can be applied, as happened, for example, in the case of
Indonesia and East Timor. And other types of collective action—
including sanctions—could and should still be considered in such
cases as part of the responsibility to protect.'

The reality that there will always be some countries too militarily pow-
erful for military action against them to be likely to do more good than
harm does not mean that the rest of the world is totally impotent when it
comes to applying the R2P norm against them. The commission gave the
example, in the last paragraph just quoted, of Indonesia, a large and impor-
tant regional power with over 230 million people, the largest Islamic pop-
ulation in the world, and armed forces 300,000 strong, succumbing to
strong collective international pressure to allow—much against its instincts
and initial will—the Australian-led intervention to protect the people of
Timor-Leste (as East Timor is now known) in September 1999. The pres-
sure in question was essentially diplomatic, applied very directly and per-
sonally by President Clinton and other presidents and prime ministers in
the margins of the Asia Pacific Economic Cooperation (APEC) heads of
government meeting, which happened, very fortuitously, to be meeting in
Auckland just at the time the situation in Timor-Leste was exploding.

No major country in the world, however big and powerful, is today
wholly immune from peer group pressure. Even China, much criticized for
many years for its tolerant accommodation of various unlovely regimes
abroad, including those of Sudan and Burma/Myanmar (reminiscent
though this may have been of much American and Russian behavior dur-
ing the cold war years), has shown many signs recently of being far more
concerned about its international image and being willing to play a much
more constructive problem-solving role behind the scenes.!® The picture is
more mixed regarding internal dissent, the intolerance of which has led to
many brutal crackdowns in the past in Tibet, Xinjiang, and, of course, in
Beijing itself with the Tiananmen massacre of 1989. The present generation
of leaders remains extremely cautious about any move toward greater
domestic democracy and political freedom, and is wholly resistant to any
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independence sentiment anywhere within the country—as became clear in
early 2008 in Beijing’s reaction to the efforts of Tibetans to use the forth-
coming Olympics as a vehicle to draw international attention to their cause.
But the Chinese leadership is much more conscious of international cen-
sure and has been more restrained in its responses than it would have been
in earlier years.

The point is that the R2P norm is, and must remain, universally appli-
cable. It must be seen as imposing a strong internal discipline on both
great and small countries, the strong and the weak, the protected and the
friendless alike, and as requiring an even-handed approach by all members
of the international community in analyzing and criticizing behavior that
may be offensive to that norm going on elsewhere. But that does not pre-
clude some variation of approach when it comes to the practical applica-
tion of stronger measures. And there will be some countries for whom
such measures will never be a practical option—a fact of life with which we
simply have to live in many different international contexts. This does not
mean that we should abandon the R2P norm, any more than (as discussed
further in chapter 6) we should give up on the Security Council as the only
legal source of authority (self-defense aside) for the use of force, just
because it can be bypassed in practice by the world’s most powerful coun-
tries: that way lies the abandonment of a rules- and principles-based inter-
national order.

Four: “R2P Covers ALL HUMAN PROTECTION ISSUES”

This misunderstanding is at the other end of the spectrum from those
which take it that R2P is only about the application of military force. The
concern is that to use the responsibility to protect too broadly, in non-
mass-atrocity contexts, is to dilute to the point of uselessness its role as a
mobilizer of instinctive, universal action in cases of conscience-shocking
killing, ethnic cleansing, and other such crimes against humanity.

Of course, one can argue, linguistically and as a matter of good public
policy, that the international community has the responsibility to protect
people from the ravages of HIV/AIDS worldwide; the proliferation of
nuclear weapons and other weapons of mass destruction; the ready avail-
ability of small arms and the use of land mines and cluster bombs; the
impact of dramatic climate change, particularly on specific groups like the
Inuit of the Arctic Circle; and much more besides. But if one is looking for
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umbrella language to bring these issues and themes together, it is much
more appropriate to use a concept like “human security” than to say these
are proper applications of the new international norm of “the responsibil-
ity to protect.”

It is not just a matter here of making the formal point that these cases
are clearly not intended to be subsumed under the various descriptions of
mass atrocity crimes that appear in the World Summit Outcome Docu-
ment and the relevant lead-up reports. The argument is a more practical
one: if R2P is to be about protecting everybody from everything, it will end
up protecting nobody from anything. The whole point of embracing the
new language of “the responsibility to protect” is that it is capable of gen-
erating an effective, consensual response to extreme, conscience-shocking
cases in a way that “right to intervene” language simply could not. We need
to preserve the focus and bite of “R2P” as a rallying cry in the face of mass
atrocities.

A further problem with stretching the R2P concept to embrace what
might be described as the whole human security agenda is that this imme-
diately raises the hackles of those who see it as the thin end of a totally
interventionist wedge—as giving an open invitation for the countries of the
North to engage to their hearts’ content in the missions civilisatrices (civi-
lizing missions) that so understandably anger those in the global South,
who have experienced it all before. That trouble is compounded when it is
remembered that coercive military intervention, while absolutely not at
the heart of the R2P concept, as has been already made clear, is nonethe-
less a reactive response that cannot be excluded in really extreme cases. So
any understanding of R2P as a very broad-based doctrine, which would
open up at least the possibility of military action in a whole variety of pol-
icy contexts, is bound to give the concept a bad name.

This issue was thrown into stark relief by the dilemma facing the inter-
national community when, in May 2008, the ruling military regime of
Burma/Myanmar dragged its feet appallingly in responding to offers of
international aid following the catastrophic Cyclone Nargis with its tidal
surge that devastated the Irrawaddy delta, directly killing over 130,000 peo-
ple and putting scores of thousands more at risk from disease, starvation,
and exposure. Was this, or was it not, an R2P case of a kind that would con-
ceivably justify coercive military intervention for the explicit purpose of
delivering the necessary aid? The short answer is that natural disasters, as
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such, are not R2P situations, but they can be if mass atrocity crimes are also
involved, and this may have been the case here. It was not unreasonable,
accordingly, for some countries to raise the issue in these terms, although
there was a high risk for a time that doing so would be counterproductive
both in terms of winning the generals’ cooperation and for the longer term
acceptance of the R2P norm.

The Burma cyclone case raised many difficult and complex issues, and
it is worth spelling out this short answer a little more fully. Of course, ter-
rible natural catastrophes like this one, or the Chinese earthquake that fol-
lowed it a few days later, cry out for a humanitarian, protective response by
the country’s own government and by anyone else in a position to offer
assistance. But they are not normally, on the face of it, about protecting
people from “genocide, war crimes, ethnic cleansing, and crimes against
humanity.” If the language of R2P (and in particular the sharp military
end of it) is invoked when such mass atrocity crimes are not involved, then
that will mean the evaporation of any remaining international consensus
in favor of the new norm. And that means that when the next case of geno-
cide or ethnic cleansing comes along we will be back to the same old
depressing arguments about the primacy of sovereignty that led us into the
horrors of inaction in Rwanda and Srebrenica in the 1990s. That is one of
the reasons why, when French Foreign Minister Bernard Kouchner made
an initial statement arguing that the generals’ dilatory response justified
coercive intervention under the “responsibility to protect” principle and
proposing that the Security Council pass a resolution which “authorises the
delivery and imposes this on the Burmese government,” he generated a
storm of controversy.'* (The other reason was the fear that this threat
would be counterproductive in winning any still-possible cooperation
from the generals.) But what if man-made mass atrocity crimes were also
involved, and Kouchner had put the argument expressly in these terms (as
he and others in fact later did)? What made the Burma/Myanmar case such
a difficult, borderline one is that the Burmese military regime, in initially
resisting all external help in the way that it did—even though such help was
immediately available in large quantities—appeared to be so recklessly
indifferent to the fate of its own people that it was arguable it was commit-
ting crimes against humanity. The definition of such crimes (in the Rome
Statute establishing the ICC, as well as in customary international law)
embraces, along with widespread or systematic murder, torture, persecu-
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tion, and the like, “other inhumane acts of a similar character intentionally
causing great suffering, or serious injury to body or to mental or physical
health.” That leaves plenty for the lawyers to argue about—starting with
whether “intentionally” covers harm caused by reckless negligence or
indifference—but at least a prima facie case could be made. Further com-
plicating the Burma/Myanmar story is that, even if such a prima facie case
could have been made, that would not have been in itself enough to justify
a military intervention: as always, R2P allows the use of military force only
with Security Council endorsement, and only as a last resort, after preven-
tion has failed, when it is clear that no less extreme form of reaction could
possibly halt or avert the harm in question, that the response is propor-
tional to that harm, and that on balance more good than damage will be
done by the intervention. Even if the military intervention had taken the
form only of helicopter air drops and boat landings of supplies, it may
have been practically ineffective, in the absence of a supporting relief oper-
ation on the ground, and—by generating a response from the Burmese
military—may have ignited a full-blown conflict that, quite apart from its
other impacts, could only have added further to the misery of the cyclone
victims.'®

In the event, enough assistance was delivered by local nongovernmen-
tal organizations, foreign relief organizations with personnel already in-
country, the military itself, and external relief organizations it finally
allowed—mainly through Asian intermediaries—to deliver substantial
supplies, for the feared post-cyclone disaster to be avoided. And the affair
did generate a serious international debate about R2P that appears to have
advanced, if only a little, international understanding of the scope and
limits of the norm along the lines here suggested.! It was always going to
be difficult to win agreement that the scale of the government’s default
(involving acts of omission more than commission and indifference more
than hostility to those suffering) was such as to constitute a crime against
humanity; or that a military operation conducted without any local con-
sent or cooperation (even one limited, as proposed here, to the delivery of
relief supplies by foreign military aircraft or boats) could possibly succeed
in its immediate objectives; or that such an intervention would not (for
example, by provoking military retaliation) make the overall situation even
worse for those on the ground. But none of this meant, any more than in
the case of Darfur, that the R2P norm was proven valueless. Certainly many
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raised anxious concerns as to what its application actually meant in this sit-
uation, and many opposed outright the question of military intervention
being even considered. But almost no one was to be heard saying that the
Burma/Myanmar cyclone disaster, and the generals’ response to it, was
none of the rest of the world’s business. On the contrary, the regime’s
behavior—particularly when compared with China’s welcoming of inter-
national support to cope with its own catastrophic Szechuan earthquake,
occurring at the same time—came under immense and sustained interna-
tional condemnation, including from most of the country’s regional neigh-
bors. And the pressure that was applied—not least from those countries
like France and the United Kingdom that were willing to squarely raise the
issue in R2P terms, and in particular to open up the question as to whether
crimes against humanity might be involved—can reasonably be argued to
have been the main reason the regime opened its doors to any international
support at all.'”

There is a variation on the general misunderstanding being discussed—
“that R2P covers all human protection issues”—that deserves a little more
attention. This is the notion that “every kind of conflict or human rights
abuse is a potential R2P situation.” The problem here is not so much R2P
being stretched to deal with all the world’s ills, from HIV/AIDS to climate
change, but being too indiscriminately applied to a narrower group of
them—those that are conflict or human rights related. Of course, people
do need protection from the horror and misery of any violent conflict
and from the ugliness of tyrannical human rights abuse; again, one can
easily see how, linguistically, the R2P principle could be seen as having
ready application. But, again, R2P situations must be more narrowly
defined.

If they are perceived as extending across the full range of human rights
violations by governments against their own people, or all kinds of inter-
nal conflict situations, it will be difficult to build and sustain any kind of
consensus for action. If this wide reach is accepted, we will rapidly return
to an environment where governments with the capacity to assist or inter-
vene will find themselves trying to explain to their voters about how, if
they do so engage in a particular mass atrocity case, this won’t mean a
potential multitude of further foreign entanglements. And, of course, it will
be an environment in which vulnerable governments will be massively
reinforced in their concern about their sovereignty being at risk from inter-
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ventionary overreach, and much more inclined, as a result, to throw cold
water on the whole R2P enterprise.

Of course, it is very tempting to broaden R2P’s application beyond the
actual or feared commission of mass atrocity crimes: it is the case that
issues of civilian protection (from loss of life, injury, economic loss, and
assaults on human dignity) are always involved in any deadly conflict,
whatever its cause and whatever its scale, and in any significant human
rights violation. And, of course, it is true that some full-fledged R2P mass
atrocity situations evolve out of less extreme human rights violations, or
out of general conflict environments. But, again, to widen the focus too
much is dangerous from the perspective of undermining R2P’s utility as a
rallying cry. If too much is bundled under the R2P banner, we run the risk
of diluting its capacity to mobilize international consensus in the cases
where it is really needed.

FIve: “IRAQ 2003 WAS AN EXAMPLE OF THE APPLICATION OF THE
R2P NorRM AND A FORETASTE OF THINGS TO COME”

Few misunderstandings have been more persistent, or have done more to
undermine global acceptance of R2P, than the perception that the coalition
invasion of Iraq in 2003 was a good example of the responsibility to pro-
tect principle at work. It was in fact nothing of the kind, and—quite apart
from its botched implementation—stands rather as a classic example of
how not to apply the R2P norm. In the first place, in the absence of Secu-
rity Council authorization—and any credible claim of self-defense against
actual or imminent attack—the invasion was simply illegal under interna-
tional law. Second, the invasion had none of the redeeming mitigating fac-
tors that in some cases (as discussed in chapter 6) may work to soften, if
never eliminate, that illegality: it was not only illegal but illegitimate.
Why, then, does the notion that Iraq in 2003 was a proper case of R2P
in action—and, as such, gives good grounds for criticizing the whole
norm—have such a tenacious hold? This is due, more than anything else,
to the enthusiasm with which, in explaining why a military invasion was
necessary, some of the coalition partners, the United Kingdom in particu-
lar, came to hang their hats on the tyrannical and murderous character of
the Saddam Hussein regime. That was not the explanation of choice for
President Bush, who preferred to focus on the issue of weapons of mass
destruction or Iraq’s alleged connection with the al Qaeda terrorists



70 | Understanding the Responsibility to Protect

responsible for September 11. But as these rationales crumbled away for
want of any serious supporting evidence, the human rights argument was
the only one left with any shred of credibility and was embraced
accordingly—although, to be fair to Prime Minister Blair, his instinctive
distaste for the undoubtedly brutal and ugly Saddam regime, and desire to
enable a better life for the Iraqi people appears to have been his primary
motive from the outset.

The truth of the matter is that Iraq in 2003 would have been, applying
the kind of criteria discussed below, on anyone’s R2P country watch list and
a suitable candidate for a variety of preventive and reactive responses from
the international community designed to improve the human rights envi-
ronment. But it was simply not a case for coercive military intervention,
applying the criteria of legitimacy that the ICISS commissioners, the High-
Level Panel, and Secretary-General Annan have all argued to be necessary
ingredients of R2P decisionmaking. The problem arises right at the thresh-
old level, when one is weighing the gravity of the threat involved. Although
there were clearly significant human rights violations continuing to occur
(which justified international concern and response, for example, by way
of censure and sanctions), and although mass atrocity crimes had clearly
occurred in the past—against the Kurds in the late 1980s and the southern
Shiites in the early 1990s—which justified close international attention to
a whole variety of preventive strategies to ensure that they did not occur
again, such crimes were neither actually occurring nor apprehended as
being likely to occur when the coalition invaded the country in early 2003.

The argument for coercive military intervention would have been a very
strong one a decade and more earlier, when the Iraqi regime was slaugh-
tering large numbers of Kurds and Shiites—while the world in both cases
deliberately turned its gaze away. But for a number of years before 2003, the
Iraqi regime’s behavior, for all its brutality, was not much worse than that
of a score or two of other countries. If countries could be a suitable case for
military treatment on the basis of their past behavior, when their current
or likely future behavior, however bad, could not justify it, any prospect of
international consensus around R2P would evaporate. Robert Mugabe’s
Zimbabwe, for one, would be fair game, not on the basis of his recent
onslaughts on democracy and human rights and the immiseration of his
entire country, but rather because of the massacres perpetrated by his sup-
porters in Matabeleland in the mid-1980s. It might, at first sight, be
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thought attractive to have any rationale at all to deal with a regime so dis-
credited, but this is not the way to mobilize international consensus. To be
able to pluck rationales off the shelf in this way is simply to undermine the
whole R2P norm, and ensure that when the time comes to respond to mass
atrocity crimes happening here and now, or imminently feared, no one
will be listening.!®

The irony is that while Iraq in 2003 was not an R2P situation of a kind
justifying military intervention, it may well have become one subsequently.
With more than 2 million people displaced and scores of thousands killed
in postinvasion sectarian violence, the situation remains eminently capa-
ble of generating ethnic cleansing and genocide on a scale even greater
than that witnessed in the Balkans. At the time of this writing, in mid-
2008, despite some improvements in both the security and political envi-
ronment in recent months, there is every reason to fear that—particularly
if there were to be now a precipitate withdrawal of foreign forces from the
center of the country—the present situation will rapidly deteriorate into
massive further outbreaks of communal and sectarian violence beyond
the capacity of the Iraqi government to control, and from which it would
be unconscionable for the wider world to stand aloof.

Identifying Countries of R2P Concern

The crucial need, to repeat a recurring theme of this book, is to ensure that
when the next extreme, conscience-shocking situation stares us in the
face—as one surely will—the reflex response will not be to ask whether the
international community should act at all, but only when and how it
should act. Viewed in this way, there will always be many fewer countries
in the world of explicitly R2P concern than there are of more general con-
flict or human rights concern. How should we go about identifying them?

THE NEED FOR SELECTIVITY

Around the world, at any given time, there are some seventy different sit-
uations that can reasonably be described as ones of actual or potential
deadly conflict—the International Crisis Group documents them each
month in its CrisisWatch bulletin—and there are at least as many countries,
not all the same ones, where significant human rights violations are occur-
ring, as documented by Human Rights Watch and Freedom House surveys,
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among others.'® But applying fairly strict criteria, for all the reasons stated
in the above discussion, there are perhaps no more than a dozen countries
at any one time, not 70 or 100 or more, that can reasonably be classified as
R2P situations.

What are those criteria? What is it that makes an “R2P situation” or
makes a country one of “R2P concern”? The short answer is that R2P sit-
uations are those where mass atrocity crimes—involving genocide, ethnic
cleansing, or other war crimes or crimes against humanity—are actually
occurring or imminently about to occur, or where the situation could dete-
riorate to this extent in the medium or longer term unless appropriate pre-
ventive measures are taken. They are situations, actual or reasonably
foreseeable, that should engage the attention of the international commu-
nity simply because of the particularly conscience-shocking character of
the conduct actually or potentially involved.

More than just a short answer is really needed here, however, because
there will always be differences of view—often strongly and honestly
held—about how to characterize particular cases. It should be easy enough,
on the face of it, to identify situations where mass atrocity crimes are actu-
ally occurring, but evidence of the requisite quality is not always immedi-
ately available, and even when it is, characterizations may differ. For
example in Darfur, the question arises whether what is happening, at the
time of writing in mid-2008, is properly described as a continuation of
the atrocity crimes that unquestionably occurred in 2003-04, or whether
rather, while the country is still bearing all the scars of those days and the
problem still requires immense international effort to resolve, the situation
has changed into a kind of conflict much less distinguishable from many
others. And what of Zimbabwe? Has Robert Mugabe’s despoliation of his
own people—extending in mid-2008 to the winning of a further election by
unleashing a campaign of murderous violence against his political oppo-
nents which left him as the only candidate—approached a level we could
reasonably call mass atrocity crimes, or does it still fall a little short of that?

Again it should not, prima facie, be all that difficult to identify situa-
tions where mass atrocity crimes are very imminently likely to occur, but
the case of Kenya at the end of 2007 showed just how quickly and compar-
atively unexpectedly some situations can explode. And what of the tem-
porary emergence of some apparently ethnicity-manipulating hate speech
in Cote d’Ivoire in 2004: was it an indicator of imminent catastrophe—an
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alarming reminder of what resulted from the broadcasts of Radio Milles
Collines immediately before and during the Rwandan genocide—or
rather just a product of irresponsible political leadership, which
demanded censure on human rights grounds but needed to generate no
particular wider anxiety??°

The much more difficult task is to identify those cases where the risk of
mass atrocity crimes is in the medium or longer term. Is the situation in
Kosovo, with its independence still strongly contested by Serbia, Russia, and
others, capable of deteriorating back into the large-scale killing and ethnic
cleansing that prompted military intervention, unhappily without Security
Council approval in 19992 Is Sri Lanka best understood as a particularly
bloody and intractable separatist conflict, or, does it—given its ethnic
dimension and the kinds of atrocities that have occurred in the past—
count as the kind of R2P situation in the making that demands preventive
action, by the Sri Lankan government and with the support of the wider
international community, to ensure that further deterioration does not
occur? Is the current political situation in Burma/Myanmar, leaving aside
the separate issue of its lamentable response to the May 2008 cyclone as dis-
cussed above, best characterized and responded to as a human rights and
democracy problem, requiring whatever mix of pressure and persuasion
will best work, or as an R2P situation in the making?

And what of the situations in Russia and China? As mentioned earlier
in this chapter, Beijing has certainly had an ugly record in past decades of
violently suppressing separatist dissent in Tibet and Xinjiang and domes-
tic protest elsewhere, and the crackdowns of early 2008 in Tibet and else-
where in the context of sensitivities unleashed by the Olympic torch relay,
give some reason for concern that those days may not be over. But there are
also grounds for believing that, as China’s participation and stature in
global institutions grows, and as its governance becomes increasingly
sophisticated, its leaders simply will not see the commission of mass atroc-
ity crimes as a remotely permissible option. But no one can be completely
sure. Similarly with Russia: for all the advances since the collapse of com-
munism, the Kremlin’s insouciant response to international criticism
under President Putin, and the numerous abuses that have occurred in the
course of the Russian suppression of the Chechen independence move-
ment since the mid-1990s, including the massacre of scores of civilians in
Grozny in February 2000 and thousands of enforced disappearances from
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1999 until at least 2005, have not done a great deal to win international
confidence.?! Which way will things move in the period ahead?

WarcH ListT CRITERIA

All these questions point to the need for some further criteria to be devel-
oped and properly applied if any kind of credible “R2P watch list” is to be
prepared. While a great deal of work has been done on early warning signs,
particularly in the case of conflict generally, with some attempt to build
complex quantitative models as well as lists of qualitative indicators, this
enterprise remains for the most part an art rather than a science.?? My own
long experience as a government minister and head of a nongovernmen-
tal organization working in these areas, constantly trying to make these
essentially seat of the pants judgments, is that there are five factors in par-
ticular that one should take into account in making the call that a partic-
ular country, in situations where mass atrocities are not obviously
occurring right at that time, is indeed one of “R2P concern.”

The first relevant consideration is whether the country in question has
a past history of mass atrocities perpetrated by repressive governments or
different groups in the population against each other or both. We know
that one of the best single indicators of future conflict is past conflict, and
unhappily the same seems to hold true for atrocity crimes.

The second is whether tensions of a kind that have given rise to conflict
in the past, even if falling short of the perpetration of full-scale mass atroc-
ities, still persist. One thing to look for here are formally articulated and
credible grievances, about constitutional and legal status, political repre-
sentation, group or individual discrimination, economic wealth and
opportunity, repressed cultural identity, and the like. But these are not the
only indicators of relevant tension. As Paul Collier has pointed out in the
large body of work, now brilliantly summarized in his recent book The
Bottom Billion, “grievance” is often an overworked term in analyzing the
causes of conflict, and very often more direct factors are at work, in partic-
ular low income and low economic growth, which generate a pervasive
sense of hopelessness, especially among young men, creating thereby a
ready pool of recruits for almost any cause or for power seekers pursuing
no credible cause at all.*

The third factor is the strength of the country’s coping mechanisms
when it comes to resolving grievances and tensions. Conflict of a nonvio-
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lent kind is endemic in all societies: different interests and perceptions of
interest will always ensure that. What matters is how good that society’s
institutional structures are for resolving that conflict peacefully, as distinct
from being inadequate to the task or, worse, counterproductive—in partic-
ular, in the present context, the political system, the legal system, and the
policy and army security infrastructure.

The fourth factor is the receptivity of the country or society in question
to external influence, either positively, in the form of welcoming assistance
to solve its problems, or negatively, in the sense of being susceptible to eco-
nomic, political, diplomatic, legal, and—in the last resort—military pres-
sure. Closed societies, or those wholly indifferent to what anyone else
thinks of them, are more likely to be equally indifferent to how their own
people are treated.

And the final factor, here as so often elsewhere, is good leadership.
Countries with such leadership tend to be able to solve almost any
problem—including a past history of atrocities, continuing tensions, and
even very weak institutions of governance. Bad leaders, by contrast, can
make any problem worse and—as with Mugabe—create catastrophe out of
a hitherto almost problem-free environment.

Everything depends on case-by-case analysis, and these factors are by no
means exhaustive of what would need to be taken into account in any full
risk evaluation. Moreover, like all such criteria (including those for the use
of force discussed in chapter 6), they are not inherently capable of being
applied with push-button precision, even where quantifiable matters are
involved. To the extent they involve nonquantifiable and subjective judg-
ments, these criteria certainly will not be applied the same way by every
observer and will not all point in the same direction at the same time. But
they may at least help to narrow and focus the argument in particular
cases, and certainly should help reinforce the general case that R2P situa-
tions are and should be seen as relatively few and far between, and not
nearly as common as cases of conflict or human rights concern.

Trying to apply these factors, and also taking into account the very
detailed analysis of many countries of conflict concern over the years by my
own International Crisis Group, it would seem that there is a good case for
regarding a number of them as “countries of R2P concern,” not so much,
in most instances, because of what is happening in each of them right now
but more because of the risk of them deteriorating over time into situations
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where mass atrocities do occur. Opinions are bound to differ, but as of this
writing in mid-2008, the clearest prima facie candidates that might be con-
sidered for inclusion in a current watch list (in alphabetical order, not by
degree of seriousness or imminence of risk or anything else) are
Burma/Myanmar, Burundi, China, Congo, Iraq, Kenya, Sri Lanka, Soma-
lia, Sudan, Uzbekistan, and Zimbabwe.

It should hardly need to be said, after addressing earlier in this chapter
all the most common misunderstandings about R2P, that this is, most
emphatically, not a list of countries being suggested as suitable cases for
coercive military intervention. It is, rather, a list of countries that are vul-
nerable, where situations are delicately poised and could further deterio-
rate, and whose people—or certain groups among them—are at significant
risk of becoming victims of new mass atrocity crimes if efforts are not
made to put in place, or sustain, appropriate preventive measures. The
responsibility for such preventive effort remains, as the 2005 World Sum-
mit Outcome Document makes clear, primarily with the governments of
the sovereign states concerned, but with such assistance and support from
neighbors and the wider international community as is appropriate. The
toolbox of available preventive measures is the subject of the next chapter.
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CHAPTER FOUR

Before the Crisis:
The Responsibility to Prevent

Prevention is the single most important dimension of the responsibility to
protect.
—ICISS, The Responsibility to Protect, 2001

Wars can be prevented just as surely as they can be provoked, and we who
fail to prevent them must share in the guilt for the dead.
—General Omar Bradley, June 1948

H ad the world but eyes to see them, early warning signs were abun-
dant for just about every one of the world’s worst cases of genocide and
mass atrocity. Hitler’s Germany, Rwanda, and the former Yugoslavia had
all for some years been characterized by growing repression, abuse of
human rights, and, especially, hate speech directed at often vulnerable
groups blamed for a country’s troubles.! But the signs were not heeded by
those in a position to make a difference, and the necessary action was not
taken in time. Experience has constantly taught us that effective preven-
tion is far less costly in blood and treasure than cure—than reacting only
after many lives have been lost, a lust for revenge aroused, and reconcilia-
tion made that much harder.?

Recognition of these realities—that prevention is the single most impor-
tant dimension of the responsibility to protect—is at the heart of the 2005
World Summit’s conclusions, as it was of the reports leading up to them.
The unanimously agreed outcome document could not have been clearer
in ascribing the responsibility to prevent to both individual member states
and the wider international community. The relevant language, with
emphasis added, reads as follows:

138. Each individual State has the responsibility to protect its popu-
lations from genocide, war crimes, ethnic cleansing and crimes

19



80 | Operationalizing the Responsibility to Protect

against humanity. This responsibility entails the prevention of such
crimes, including their incitement, through appropriate and necessary
means. We accept that responsibility and will act in accordance with it.
The international community should, as appropriate, encourage and
help States to exercise this responsibility and support the United
Nations in establishing an early warning capability.

139. The international community, through the United Nations,
also has the responsibility to use appropriate diplomatic, humanitarian
and other peaceful means, in accordance with Chapters VI and VIII of
the Charter, to help to protect populations from genocide, war
crimes, ethnic cleansing and crimes against humanity. . . . We also
intend to commit ourselves, as necessary and appropriate, to helping
States build capacity to protect their populations from genocide, war
crimes, ethnic cleansing and crimes against humanity and to assist-
ing those which are under stress before crises and conflicts break out.?

For good measure, the heads of state and government also agreed, in
paragraph 140, to “fully support the mission of the Special Adviser of the
Secretary-General on the Prevention of Genocide.”

The basic principle of conflict prevention is firmly based in Chapter VI
of the UN Charter, which identifies a catalogue of preventive measures for
parties to stop and settle conflict by peaceful means, including “negotiation,
enquiry, mediation, conciliation, arbitration, judicial settlement” and (as
provided for more fully in Chapter VIII) “resort to regional agencies or
arrangements.”* But it was not really until the 1990s, in the post—cold war
era, that conflict prevention assumed any kind of prominence in the dis-
course or institutional behavior of UN member states. Secretary-General
Boutros Boutros-Ghali’s pathbreaking 1992 Agenda for Peace emphasized
the UN’s role “to try through diplomacy to remove the sources of danger
before violence results,” identifying preventive diplomacy as “the most
desirable and efficient’ tool. > But it was the Carnegie Commission on Pre-
venting Deadly Conflict, cochaired by David Hamburg and Cyrus Vance,
with its 1999 report, and more specifically the seventy-five associated
books, reports, and monographs to which it gave birth, that gave most
enduring momentum to an emerging “culture of conflict prevention.”
The commission’s work was prominently cited in Secretary-General Kofi
Annan’s comprehensive and warmly received 2001 report on the Prevention
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of Armed Conflict, the leitmotif of which was the need “to move from a cul-
ture of reaction to a culture of prevention.”

Effective conflict prevention, and by extension the prevention of mass
atrocity crimes, depends on three major factors. First, it requires detailed
knowledge of the countries and regions at risk: strong analysis and good
early warning are essential preconditions. Second, policymakers have to
fully understand the comprehensive “toolbox” of policy instruments
potentially available to them, long and short term, for prevention of the
outbreak, continuation, or recurrence of conflict.® Third, as for almost
every public policy area, conflict prevention requires the availability in
practice, not just theoretically, of capability to deliver the appropriate
responses and the necessary political will to apply those resources. Early
warning and the toolbox available to prevent the outbreak of conflict and
mass atrocities are the subject of this chapter. Subsequent chapters address
the toolboxes of reactive (chapters 5 and 6) and postconflict measures
(chapter 7), and the questions of institutional capability (chapters 8 and 9)
and political will (chapter 10).

Analysis and Early Warning

IDENTIFYING THE CAUSES OF CONFLICT AND MASS ATROCITIES

If any kind of prevention is to be effective, everything starts with identify-
ing those situations that have the potential to generate mass atrocity
crimes. What makes analysis so difficult is that there appear to be so many
of them, including—to take just one recent catalogue— “historical griev-
ances and enmities; recent or bitterly rankling social traumas; arrogant
elites prospering in the midst of widespread poverty; poor governance;
poor education (including strong prejudice); rapid political, social, or eco-
nomic dislocation; colonial occupation; war; and revolution.” Because so
many mass atrocity crimes occur under the cover of war, either between
states or within states, it is important, at least in the first instance, to look
at the potential for conflict generally and not to cast one’s exploratory net
too narrowly.'® But any kind of prediction in this area is neither easy nor
uncontroversial, and however one approaches the task, there is bound to be
disagreement: the task for analysts is to reduce that to manageable bounds.

General analyses of the causes of war are legion, and a very large body
of explanatory and argumentative literature now exists just on violent con-
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flict within states, a good deal of it supported by excellent empirical
research. Initially the work on internal conflict tended to focus on broadly
political factors, with much attention given in the early post—cold war
period to the competition to fill power vacuums caused by the collapse of
external support for repressive regimes.!! Much emphasis has also been
placed on violence generated by groups defined by their ethnicity, religion,
class, or region, resentful at social discrimination against them or their
exclusion from a proper share of governing power."

Subsequent attention turned to more specifically economic factors, with
a lively debate on the role of “greed” rather than “grievance” in fostering
and sustaining violence. Oxford’s Paul Collier has been the most prominent
skeptic of justifications advanced by rebel movements in terms of repres-
sion, exploitation, and exclusion (not to mention those of “politically moti-
vated academics . . . with their own hobbyhorse which usually cast rebels
as heroes”).1* In his earlier formulations of the “greed theory,” it was argued
that loot seeking rather than grievance or justice seeking was the key fac-
tor in the onset of violent rebellion, with resources pursued for their own
sake rather than to sustain war."* More nuanced subsequent formulations
focused more on the opportunity for violence than its motivation, empha-
sizing the role of access to lucrative natural resources and diaspora net-
works, and of high numbers of poorly educated youth, in making rebellion
more feasible.'®

More recently, it seems to have become generally accepted, as case stud-
ies have multiplied, that one-dimensional general explanations of any kind
are bound to be unsatisfactory, and that we are condemned to acknowledg-
ing that “most of today’s conflicts are a complex amalgam of economic,
political, ethnic and security dynamics, in which contests over resources
intersect with and often reinforce contests over identity and power.”!¢ Inter-
playing economic, political, social, and cultural factors vary from place to
place and often over time within a particular place: Angola is as clear an
example as any, with characterizations of its four-decade-long conflict
changing from a struggle for national liberation (1961-74), to cold war
proxy conflict (1975-91), to a resource-based civil war (1992-2002).17 At
the end of the day, general analyses of the kind just discussed may be
extremely helpful in getting us to ask the right questions, but it is a mistake
to think that in any given situation they can provide answers. As Collier
himself says of his own model: “It cannot be used for prediction. It can tell



Before the Crisis: The Responsibility to Prevent | 83

you what typically are the structural factors underlying proneness to civil
war . .. and from this it can tell you the sort of countries that are most at
risk. But it cannot tell you whether Sierra Leone will have another civil
war next year. That depends on a myriad of short-term events.”*®

“OBJECTIVE” VERSUS FIELD-BASED FARLY WARNING

Recognizing the multiplicity of variables involved and their tendency to
change over time—but at the same time the hunger of policymakers for
some kind of predictive tools to make their lives easier when it comes to
preventing mass atrocities and conflict generally—a large and growing
academic and governmental cottage industry has arisen devoted to creat-
ing objective “early warning” models. To reduce to its bare essentials—
perhaps a little unfairly—an activity that has occupied an inordinate
number of highly capable people for an inordinate amount of time, the
idea is to identify and give comparative weightings to those variables that
seem to have most causal relevance for the problem at hand, accumulate
quantifiable data relevant to each of them, set the computer program run-
ning, and wait for the appropriate alarm bells to ring. Part of the attraction
of such objective models is that their conclusions may appear less biased by
analyst judgment, and in that sense be easier to sell to countries otherwise
reluctant to acknowledge that there is a problem.

There are at least thirty such models, of varying degrees of complexity
and ambition, currently publicly accessible. They include at the national
government level C/FACTS in the United States and CIFP in Canada; at the
international organization level, the UN Development Program’s CDA and
the World Bank’s CAF; at the academic-NGO-think tank level, FEWER
and Swisspeace’s FAST; and at the private level, CRG ratings and Standard
and Poor’s Ratings Group." The trouble with all of them is that, for all the
effort invested and whether the focus is on predicting long-term trends or
near-term crises, the “objective” indicators tell us no more—and in many
cases rather less—than we already tend to know from good qualitative
analysis, and there is a deep reluctance, accordingly, among practitioners to
rely upon them. A recent study by the Center for Strategic and Interna-
tional Studies in Washington, D.C., found that they are seen by decision-
makers as having “minimal value beyond confirming what is commonly
known”: the main reasons are summarized as continuing disagreement as
to what are the relevant variables and how they should be weighted, the
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unreliability of much baseline data, and the inherent difficulty of express-
ing much relevant data in metric terms at all.?

As was suggested in the last chapter, there may be some utility—if one
is trying to put together some kind of watch list of countries most likely to
require preventive attention—in developing general checklists of the kinds
of factors that are most likely to put countries at risk of conflict and mass
atrocities. The one offered there focused on five general factors, none of
them readily quantifiable: past history, continuing tensions, availability of
coping mechanisms, receptivity to external influence, and quality of lead-
ership. But the bottom line is that if one is seriously in the business of
understanding how close to the brink is a particular situation, and the kind
of policy responses that need to be deployed to avert some serious harm
occurring, there is absolutely no substitute for case-by-case field-based
analysis.

Every conflict, or potential conflict or mass atrocity situation, does have
its own dynamic, and there has to be a comprehensive understanding of all
the factors at work. Everything starts with having an accurate take on what
is happening on the ground, the issues that are resonating, and the person-
alities and local dynamics—political, economic, social, cultural, and
personal—that are driving them. For a variety of reasons, mainly security
and budgetary, traditional diplomats are not performing this assessment
with as much breadth and depth as they traditionally have—it is hard to get
out and about when you are locked up in a fortress or have minimal staff
resources—and both early warning and effective conflict prevention capac-
ity are more at risk as a result. Filling this gap, providing the kind of
detailed field-based analysis that is absolutely critical for effective conflict
prevention and resolution, has been the primary rationale for the creation
and work of my own International Crisis Group, now widely seen as the
leading organization in this field.?!

FroM ANALYSIS AND WARNING TO EFFECTIVE RESPONSE

It is obvious enough, but needs saying, that good analysis is not only a
critical precondition for getting early responses from those in a position to
deliver them but is critical for getting the right policy response. How an
emerging conflict or mass atrocity situation is characterized, in terms of its
causes, both underlying and immediate, will make or break the effective-
ness of the action then taken. If, for example, an emerging conflict is char-
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acterized more in terms of criminal greed than the failure to resolve real
underlying political grievances, not only might opportunities be missed for
effective political mediation or constitutional accommodation but com-
modity embargoes might be imposed that have the effect of raising the
value of the targeted activity—thus either creating incentives that may not
have been there before for unscrupulous profit seekers, or adding new lay-
ers of economic misery to reinforce other genuine grievances, or both.??

The timeliness of the response is again crucial. If early warning alarm
bells do not generate an early response they might as well not be rung at all.
“Wishful thinking,” as David Hamburg has put it, citing the awful warning
of Rwanda among others, “can lead to catastrophic missteps. It encourages
widespread denial, avoidance of serious problems, and delay in facing
them. When necessity finally forces leaders to cope with such problems
later, the costs and risks are inevitably much greater”?* An example, little
known but compelling, of timely and appropriate action bearing possibly
very large fruits indeed was the response of Juan Méndez, in his then role
as the UN Secretary-General’s Special Adviser on the Prevention of Geno-
cide, when he learned in the course of a visit to Cote d’Ivoire in November
2004 that hate speech, reminiscent of that spread to such devastating effect
over Rwanda’s Radio Mille Collines a decade earlier, was beginning to be
heard on certain media outlets: he issued a statement making clear that
such behavior was potentially subject to prosecution in the International
Criminal Court and calling upon the national authorities to put an imme-
diate end to it, which they then did.*

Making the transition from effective analysis and early warning to
timely and effective response demands effective institutional capability, a
theme that will be taken up again in chapter 8. But that means not just hav-
ing people in place with resources and influence at their disposal. It means
those on the front line of policy reaction having a very clear understand-
ing of the policy measures available to them and which are most appropri-
ate to the particular situation with which they are confronted. As with
understanding what might trigger deadly conflict and mass atrocity crimes,
so with applying the right preventive solutions. The crucial thing is to rec-
ognize not only that each situation has its own characteristics and that
one-size spanners don’t fit all, but that each situation is likely to require a
complex combination of measures, with the balance between them bound
to change, and to have to change, over time as circumstances evolve. Con-
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flict prevention is a business for the fleet of foot, not the plodders—but
unfortunately in international affairs, as in life itself, the latter usually have
the numbers.

As a result of the much more systematic focus on conflict prevention
since the early 1990s, we now have a much better understanding not only
of the causes of deadly conflict and mass atrocities but of the preventive
and reactive measures available to deal with these problems. There are
many different ways of categorizing and classifying them, and there is a
voluminous literature on the subject.?> But the simplest way of getting
one’s head around the options available in the preconflict situations with
which this chapter deals is to think of a toolbox with two main trays: for
structural prevention measures (which tend to be more long-term and
“root cause” oriented) and more direct operational measures (which tend
to be more responsive to short-term crises), respectively: see box 4-1. Each
tray has four basic compartments for, respectively, political and diplomatic
measures, legal and constitutional measures, economic and social meas-
ures, and security sector measures; and each compartment has as many
subcompartments as necessary to house the kinds of measures available—
for example, “direct economic measures” would have separate slots for
positive and negative incentives (sanctions), respectively. Similar (though
more narrowly specialized) toolboxes are available for the reaction and
rebuilding stages of the R2P response continuum; these are addressed in
subsequent chapters. The elements of all three toolboxes are charted
together in appendix B.

It is important to appreciate, in the discussion of different preventive
measures that follows, that the primary focus is on what states at risk can
do for themselves, by their own national effort and with their own national
capacity, and what they can do voluntarily for each other by way of offer-
ing support. The prevention of mass atrocity crimes, like the prevention of
conflict more generally, should start, and if possible finish, with the mini-
mum of intrusion. The World Summit Outcome Document was clear
about that, but in doing so did no more than reflect the spirit and letter of
the reports leading up to it, all of which emphasized that, at all stages of the
conflict cycle, less intrusive measures were to be preferred to more intru-
sive ones, and that persuasion was always to be preferred to coercion if it
could produce the necessary results.
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BOX 4-1. THE PREVENTION TOOLBOX

Structural Structural

I Promote good governance I Support economic development
I Promote membership in I Support education for
international organizations tolerance

I Community peacebuilding

Direct Direct

I Preventive diplomacy I Aid conditionality
I Threat of political sanctions I Threat of economic sanctions
I Economic incentives

Political/Diplomatic Economic/Social

Measures Measures

Structural Structural
I Promote fair constitutional I Security sector reform
structures I Military to civilian governance
I Promote human rights I Confidence-building measures
I Promote rule of law I Small arms and light weapons
I Fight corruption control

Direct
I Preventive deployment

I Nonterritorial show of force
I Threat of arms embargo or
end of military cooperation

programs

Direct
I Legal dispute resolution

I Threat of international

criminal prosecution

Constitutional/Legal Security Sector

Measures Measures
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Political and Diplomatic Strategies

STRUCTURAL AND LONGER-TERM PoOLITICAL MEASURES

Achieving good governance in all its manifestations—representative,
responsive, accountable, and capable—is at the heart of effective long-term
conflict and mass atrocity prevention. Some conflicts that may appear at
first sight to be clear-cut examples of loot seeking or a contest over
resources—in Sierra Leone and the Democratic Republic of the Congo, for
example—were more fundamentally driven by failures of basic governance:
decades of misrule and corruption by parasitic state elites and associated
socioeconomic deterioration and institutional decay. These made their rul-
ing regimes extremely vulnerable to both general popular discontent and
the specific ambitions of rebels and various external actors, with poor gov-
ernance not only fueling political and economic grievances but reducing
the risk and cost of mounting violent challenges to it.2¢

Both individual states themselves and the wider international commu-
nity have mutually supportive roles to play in developing the institutions
and processes—legislative, executive, and judicial—of effective govern-
ment. While development assistance programs from donors the world
over are devoting ever-increasing attention to capacity building of this
kind—as distinct from the earlier focus on immediate poverty alleviation
programs—and that support has proved extremely important in helping
stabilize a number of potentially volatile situations (with Burundi being,
here as elsewhere, a good example), it is important to recognize just how
much of the responsibility must fall on the shoulders of the states them-
selves.?” It is true that a great many simply do not have the physical or
financial capacity by themselves to deliver material well-being to their
people. But what every state does have, at the very least, is the capacity to
deliver political and civil rights—giving everyone a direct say in how they
are governed and the ability to talk and act freely, including through the
media, subject only to reasonable respect for the rights of others—and
distributive justice (ensuring, through taxation and related policies that
gross inequalities of wealth and income are minimized).?® The willingness
to accept strong civil society organizations is both a measure of the qual-
ity of existing governance and a means of ensuring its improvement in
the future, and no state should be immune from pressure to encourage
their growth.
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Part of the process of building up preventive structural safeguards is to
encourage states to join and participate actively in international organiza-
tions and regimes (that is, global, regional, and bilateral treaties and
arrangements) designed to minimize threats to security, promote confi-
dence and trust, and create institutional frameworks for dialogue and
cooperation. Isolated and insulated states like Burma/Myanmar are
among those least likely to be sensitive to the needs and aspirations of
their people, and achieving any shift toward a more open and internation-
alist perspective is worth the effort.” At another level of engagement
entirely, it remains worth saying that the establishment of the European
Union has been perhaps the most effective structural conflict prevention
measure in history, imposing a multitude of good governance disciplines
not just on its existing members but more particularly its aspiring ones.
That said, it has to be acknowledged that Serbia and perhaps Macedonia
and Bosnia remain test cases for anyone inclined to be too optimistic
about the attractions of EU membership making quarrels about ethnic-
ity and territory in the Balkans a thing of the past, while the tensions
emerging in recent times over new members joining both the EU (in the
case of Turkey) and NATO (in the case of Macedonia, Georgia, and
Ukraine) have made it a little more difficult to argue that greater interna-
tional organizational engagement is always a net positive. Here, as else-
where, it is a matter of case-by-case evaluation.

DirecT PoLiTICAL MEASURES

All diplomacy is in a sense preventive: managing differences, addressing
potential disputes, and resolving real conflicts before they become violent
is what diplomats do. But the concept of preventive diplomacy has acquired
real resonance since the end of the cold war created a much more promis-
ing environment for all the tools of this trade, including the direct “good
offices” role of the UN secretary-general and his staff, fact-finding missions,
friends’ groups, eminent persons’ commissions, conciliation and media-
tion, and nonofficial “second-track” dialogue.*® The 2005 Human Security
Report calculated that, notwithstanding continuing weaknesses in UN
infrastructure, there had been a sixfold increase between 1990 and 2002 in
the number of UN diplomatic missions aimed at stopping wars before
they started; its authors plausibly claim that this is one of the reasons for
the very significant decline over that period in the number of wars, geno-
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cidal and other mass atrocities, and number of people dying violent deaths
as a result of them.!

The techniques mentioned are equally applicable at both the preventive
and reactive stages of the conflict cycle but usually more visible in the lat-
ter, when actual conflict resolution is involved (and will be discussed again
in that context in the next chapter). By contrast diplomacy to prevent the
merely threatened initial outbreak of conflict or mass violence is most suc-
cessful when nothing happens, and practically nobody notices. There have
been many such successful but largely unsung efforts over the years, for
example, the sustained effort mounted in Burundi (in which South Africa
played a particularly important role) to hold together after 1994 a situation
that was almost as perilous as that in its neighbor Rwanda; the rapid mobi-
lization of international pressure at the UN (in which the International
Crisis Group played a key part) to stop what in November 2007 looked to
be the imminent resumption of a major war between Ethiopia and Eritrea;
and perhaps above all the heroic efforts of the Organization for Security
and Cooperation in Europe (OSCE) high commissioner on national
minorities over many years, particularly during the volatile early post—cold
war period when Max van der Stoel held the post, to quietly stop as many
as a dozen major ethnic and language-based conflicts from breaking out
across Central and Eastern Europe, from the Baltics to Romania.*

Direct preventive diplomacy is normally thought of as a “soft” technique,
but it does have a harder end. Threats of political sanctions—that is, diplomatic
isolation, suspension of organization membership, travel and asset restric-
tions on targeted persons, “naming and shaming,” or other such actions—are
part of the diplomatic toolkit and have their place if, but only if, softer
approaches fail. The Commonwealth has been more ready than most inter-
national organizations to apply these kinds of measures—for example, in its
suspension from membership at different times of South Africa, Nigeria,
Pakistan, and Zimbabwe for various kinds of egregious rights-violating
behavior.?* But the African Union (AU) and its subregional organizations
have also been showing a gradually increasing willingness to impose peer
group pressure on misbehaving colleagues. For example, at its annual sum-
mit in January 2007, the AU refused to give its revolving chairmanship to
Sudanese leader Omar al-Bashir as a result of the deteriorating situation in
Sudan, allocating it instead to Ghana’s John Kufuor, whose country had
emerged well from the application of the African Peer Review Mechanism.**
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Economic and Social Strategies

STRUCTURAL AND LONGER-TERM EcONOMIC MEASURES

Economic development matters. Certainly it is hard to argue that severe
economic deprivation is, as such, a direct cause of conflict or mass
atrocities—if it were, the world, with a billion people still living on around
a dollar a day, would be much more alarmingly violent than it is now.** But
there is every reason to accept that economic decline, low income, and
high unemployment are contributing conditions, either directly by fueling
grievances among particular disadvantaged or excluded groups, or indi-
rectly by reducing the relevant opportunity costs of joining a violent
rebellion—or quite probably both.* As Paul Collier puts the recruitment
point, “Low income means poverty and low growth means hopelessness.
Young men ... come pretty cheap in an environment of hopeless poverty.”*

More generally, it is now universally acknowledged, as the 2005 World
Summit Outcome Document puts it, that “development, peace and secu-
rity and human rights are interrelated and mutually reinforcing.”* Devel-
opment cannot be achieved without security—as the recent history of Iraq
and Afghanistan makes clear beyond argument—and security cannot be
confidently guaranteed without development. So there is every reason,
from a conflict and mass atrocity perspective, to make a major effort to dra-
matically close the income and opportunity gap between rich and poor
countries, and to dramatically reduce levels of both absolute and relative
deprivation within countries that are struggling. Achieving the Millen-
nium Development Goals is not just a humanitarian aspiration but a
rational security one as well.*

The policy measures available to achieve this are well enough known:
development assistance and cooperation to address inequities in the distri-
bution of resources or opportunities; encouragement and technical assis-
tance to adopt institutional reforms and internal policies that will increase
government efficiency, reduce corruption, generate investment, promote
growth and reduce inequality; specific assistance to develop transport and
communications infrastructure and improve the management of natural
resources; acceptance of trade regimes that will permit greater access to
external markets for developing economies and better terms of trade for
them; and encouragement of regional and larger economic integration
strategies. Development assistance continues by its nature to be based on

n
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specific projects, but policymakers have a variety of other tools of external
financial support, such as direct budgetary support or debt relief, to shore
up a state’s financial position before, during, or after conflict in order to
prevent it from collapse and promote investment.

There is of course a major continuing debate—no discussion of devel-
opment assistance would ever be complete without one—on what partic-
ular policies, or combination of policies, are likely to work best in achieving
commonly shared objectives. Jeffrey Sachs and William Easterly are seen as
the major protagonists, with Sachs passionately committed to the Millen-
nium Development Goals and to major additional financial commitments
from the developed world to achieve them, and Easterly arguing that most
of that money has been and will continue to be wasted and that the pri-
mary effort should go into building efficient and accountable organiza-
tions.*® This is not a contest capable of resolution here, or perhaps ever.
Most policymakers will see merit in both positions and limp along with
strategies wandering uncertainly between the two. But most countries in
the global North are at least making a greater effort than they have in the
past—incomplete, erratic, and self-serving as that may often be—to
address the huge underlying economic problems of large numbers of
developing countries, particularly in Africa, and that is to be applauded.

What would justify some more explicit applause would be greater
national and international support for what David Hamburg—the doyen
of analysts and advocates in this area—calls education for tolerance, a cru-
cial item in any agenda addressing the underlying causes of mass atrocity
crimes.*' We know something now about how much damage education for
hate can do when practiced in certain Pakistani madrasas and elsewhere.*?
But we could usefully pay much more attention to the kinds of formal
education and media dissemination programs and strategies that have
been devised to cut across ethnocentric divides and stereotypes, and
increase positive attitudes and interaction between members of previously
hostile or suspicious groups.

More generally, there is a strong case for supporting community peace-
building programs of the kind run by a great many civil society organiza-
tions, both national and international, working with local actors at the
grassroots level to dispel the fear, mistrust, and prejudice so often at the
heart of intractable conflicts. Examples abound, such as Seeds of Peace, an
initiative established in 1993 to bring together Arab and Israeli teenagers
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between the ages of thirteen and fifteen in a neutral setting to share their
experiences, argue about their beliefs, and learn how to cooperate. The
program’s premise, that “interaction breeds understanding” is based not on
the belief that both sides have to like one another but that both sides have
to learn to respect each other. + It has now expanded its network to encom-
pass over 3,500 young people from several conflict regions around the
world including South Asia, Cyprus, and the Balkans.** Other forms of
community peacebuilding emphasize the need to strengthen sustainable
economic development, democracy and respect for human rights, viable
political structures, and healthy environmental and social conditions, with
the goal of increasing capacity to manage change without resort to con-
flict.*> Search for Common Ground, for instance, adopts an integrative
approach to resolving what can seem like intractable differences: in Sierra
Leone it has set up the Talking Drum Studio (TDS)—a multimedia studio
that produces national and district-level radio programs for distribution to
radio stations across the country—and the Community Peacebuilding
Unit, which organizes solidarity events, builds local and national coali-
tions, facilitates community dialogue, performs live drama, and offers
training to those previously marginalized from the decisionmaking
process, specifically women, children, and youth.*® Swanee Hunt’s Initiative
for Inclusive Security—incorporating the Women Waging Peace
Network—is at the forefront of highlighting the critical role of women in
averting violent conflict at all levels; in its first two years alone, the orga-
nization conducted more than forty consultations in countries as diverse
as Afghanistan, Colombia, Guatemala, Liberia, Rwanda, and Sudan.?

DirecTt EcoNoMIC MEASURES

Aid conditionality means targeting development assistance so as to achieve
particular policy responses from the recipient—for example, the holding
of proper elections or the cessation of some more direct human rights
abuse. Used this way, aid is not so much a structural measure to address
root cause problems but a kind of functional equivalent of broad-based
economic sanctions.*® Conditionality of this kind is controversial. Whether
it is ever very useful in changing behavior is a matter for doubt; so too is it
contentious whether the denial of aid to people suffering under a recalci-
trant regime is ever likely to do more good than harm. In the case of
Burma/Myanmar, my own International Crisis Group, after long agoniz-
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ing and in the face of some criticism from human rights organizations,
concluded (before the May 2008 cyclone disaster changed the terms of this
debate) that humanitarian assistance concerns should outweigh whatever
limited impact the denial of aid might have in concentrating the mind of
the military regime on its own iniquity, and that in the continuing effort
to avoid a deterioration of the situation into renewed atrocity crimes, other
strategies should take precedence.*’

Direct broad-based economic sanctions—or at least the threat of eco-
nomic sanctions, as a preventive measure—are equally controversial.
Including such measures as comprehensive or selective trade embargoes,
the freezing or dissolution of trade agreements, capital controls, the with-
drawal of investment, and the withdrawal of IMF or World Bank sup-
port, they have traditionally been seen as one step, albeit a very significant
one, in a graduated process of international pressure falling short of war.>
If sanctions are to have binding force on the whole international commu-
nity, they must be authorized by the Security Council under Chapter VII
(Article 41) of the UN Charter, but there is no inhibition as a matter of
international law on individual countries, or groups of countries, threat-
ening or applying their own. The real question, again, is their utility in
achieving legitimate policy objectives and the cost-benefit equation when
it comes to assessing the good or harm they involve. This issue is taken up
in the next chapter, when the role of economic sanctions as a reactive
measure is considered.

Economic incentives, by contrast, are winning more sympathetic interest
as a conflict prevention tool. Positive inducements can take such forms as
the promise or delivery of better trade terms, new investment, more favor-
able taxation treatment, access to technology, and lifting existing negative
sanctions. Over many years they have been used frequently in diplomatic
negotiations, including on such major strategic issues as the Egypt-Israel
Camp David accords in 1978, the relinquishment by Ukraine and other
former Soviet entities of their nuclear arsenals in 1991, and the nuclear
negotiations with North Korea in the early 1990s (and in their current
reprise).’! Although sometimes less popular with critical domestic audi-
ences, who would often prefer to bludgeon perceived bad guys into submis-
sion than reward their actual or potential wrongdoing with
taxpayer-funded handouts, incentives have the great attraction for policy-
makers that they actually tend to work—albeit probably best with some
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sticks in reserve as well.>> David Cortright identifies what is probably, at the
end of the day, the major advantage of incentives over sanctions: their
greater sensitivity to some of the basic realities of human psychology.
“Incentives foster cooperation and goodwill, whereas sanctions create hos-
tility and separation. Threats tend to generate reactions of fear, anxiety
and resistance, whereas the normal responses to a promise or reward are
hope, reassurance and attraction. Threats send a message of ‘indifference
or active hostility’. . . whereas promises ‘convey an impression of sympathy
and concern.”*

Constitutional and Legal Strategies

STRUCTURAL AND LONGER-TERM LEGAL MEASURES

A sense of security for many people begins with confidence that they live
under fair constitutional structures not inherently hostile to their interests.
In Sudan, for example, the conflict in Darfur in the west is best under-
stood as part of a larger problem in that country: the concentration of
power at the center under the Islamist ruling party, the National Congress
Party (NCP), and the attendant desire for greater political autonomy and
share in national wealth by the major outlying regions—a problem that
also lies at the heart of the long-running, appallingly destructive, and still
barely resolved civil war between Khartoum and the south, of continuing
tensions in the east, and of emerging new tensions in the north.>* In Soma-
lia, amid all the other problems besetting the country, no sustainable peace
will be achievable unless the Somaliland independence issue—with its own
complicated history—is resolved, with the African Union capable of play-
ing a decisive role.* In Sri Lanka a central reason for the continuation of
the bloody conflict that has wracked the country for most of the last quar-
ter century has been the inability of Tamils and Sinhalese, despite the
efforts of moderates on both sides, to agree on new constitutional arrange-
ments giving significant autonomy, but falling short of independence, to
the Tamil-majority areas of the north and east of the country.* In all these
cases, and many others like them, enormous domestic sensitivities are
involved, and in most there are limits to what outsiders can do apart from
offering creative technical assistance in devising possible power- and
wealth-sharing solutions, drawing on the vast array of different models
already in existence.
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There are other ways, however, of addressing group grievances and win-
ning underlying protections for minority rights—and in so doing helping
prevent the outbreak of violent conflict—than making fundamental
changes to a state’s system of internal governance. Human rights protections
can take many forms: for a start, constitutional or legislative guarantees of
freedom of expression, association, religious practice, use of language, and
nondiscrimination in employment, and the creation of effective human
rights commissions and other such institutional mechanisms both inside
and outside the court system. While sensitivities obviously abound in all
these areas as well—as attendance at any meeting of the Human Rights
Council in Geneva makes quickly and painfully clear—it is remarkable,
looking back over the last few decades, how much progress has been made
at least in making countries defensive about their shortcomings in group
and individual rights protection. The Helsinki Process had its own dra-
matic long-term impact in unwinding the cold war and the repression asso-
ciated with it; but also beginning in the 1970s, as already noted in chapter
1, international activity intensified on a much broader front, and not just in
the context of southern Africa and the Israeli-occupied territories.

Remedial action has been slow to follow in many cases, and none of
this activity made much difference, as also noted earlier, when it came to
preventing or responding to the really catastrophic mass atrocity crimes of
the cold war years and immediately after. But the momentum is evident,
and states do feel themselves under constant international pressure to avoid
more egregious violations. That pressure should be maintained by all avail-
able means, including attention regularly being drawn to divergence of
domestic practice from agreed international standards. Over the long term,
promoting respect for human rights is likely to help prevent conflict in a
number of ways. ¥ Governments that use their security forces to stifle dis-
sent through arbitrary imprisonment and torture may be actually creating
the seeds of violent rebellion: Uzbekistan and Azerbaijan are recent exam-
ples of repressive government responses to Islamist movements contribut-
ing to the radicalization of such groups.

The promotion of human rights requires a multifaceted approach,
including investigating and documenting human rights abuses; funding
and assisting in the creation of sustainable local institutions capable of
defending human rights and monitoring violations; training and educat-
ing local human rights advocates; training and educating local police and
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judicial officials; assisting in setting up appropriate judicial bodies to pros-
ecute violations; and assisting in tracking down suspected human rights
abusers. The Geneva-based Office of the High Commissioner for Human
Rights has become an increasingly important player across many of these
areas of activity in a large number of volatile locations, and deserves fur-
ther and better resourcing by the UN system and donor governments. And
global NGOs like Human Rights Watch and Amnesty International play a
major role in spotlighting abuses and campaigning for redress. When
donors, public and private, contemplate, however, extending their support
beyond organizations of this kind to locally based groups and individuals,
a word of caution is required. There is a need for well-meaning outsiders
to be guided by well-meaning insiders as to how best to deliver support and
encouragement. While in some cases civil society actors have found the
perception of their connection with powerful internationals a source of
protection, in others there is a real risk that perceived external financial
support for internal reform groups will prove counterproductive, exposing
their members (as happened in Iran recently) to charges of treachery, and
at the very least significantly diminishing their domestic influence. It is for
the locals to call, but the most productive momentum for change is likely
to be that driven, and seen to be driven, from within.

The broader need is to promote, in those many states at risk of conflict,
a much more fundamental respect for the rule of law generally—which,
reduced to its basic conceptual essentials, means the nonarbitrary exercise
of state power, in accordance with laws that are clear and non-retrospective,
the subjection of the institutions of the state themselves to law, and the
application of the law to all persons equally: these are the essential ingre-
dients, irrespective of the system of government a country has and the par-
ticular policy content of its laws.> In too many countries the law is
systematically abused, ignored, or manipulated, no more than an instru-
ment of power and oppression in the hands of ruling groups, with access
to justice for most people a sham, and with an evident crying need to pro-
tect the integrity and independence of the judiciary, promote honesty and
accountability in law enforcement, and strengthen local institutions and
organizations, including the legal profession, that are working for improve-
ment. The essential practical needs are for adequately resourced courts
with effective administrations, with well-trained, honest, and independent
judges and legal professions, and procedural systems that allow matters to
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be dealt with quickly, fairly, and justly; access to and affordability of basic
legal remedies; and clear and reasonable legal rules, not least those govern-
ing commercial transactions. No one should be in any doubt about the
magnitude of the reform task in many countries, but equally there should
be no doubt about its utility, and the need for donor governments to make
offers of assistance in this area a very high priority.®® Although some poli-
cymakers in the West were slow to appreciate the real significance of Pak-
istan President Pervez Musharraf’s assault on the independence of the
judiciary in 2007, this was the critical factor in mobilizing the country
against him—in the lawyer-led “black revolution”—and setting it back on
a democratic and less conflictual path.®!

No single rule of law issue is more important than the eradication of cor-
ruption. It has a bad impact on economic growth, undermines the smooth
inflow and effectiveness of foreign aid, and destroys trust in government
and public institutions. Deeply ingrained corruption can ultimately push
states to the edge of state failure and precipitate conflict. In Macedonia
widespread corruption in state structures and collusion in police malprac-
tice thwarted democratic development and undermined the legitimacy of
institutions, contributing to the Albanian minority’s rejection of the gov-
erning institutions and the spread of organized crime, which in turn
funded the secessionist forces of the National Liberation Army.*? Fighting
corruption, particularly in resource-rich countries where the problem
tends to be at its most acute, is a major task, requiring integrated in-
country effort by government, judiciary, and civil society, with support
from the international community, including major business players.
Transparency International is a formidably effective nongovernmental
organization working in this area—primarily as a global network of
national organizations—that deserves continuing support, along with
companion exercises such as Revenue Watch, the Publish What You Pay
campaign, and Extractive Industries Transparency Initiative, all of which
have built strong working coalitions of governments, NGOs, and private
sector leaders.®

DIrecT LEGAL MEASURES

Various avenues are available for the direct legal resolution of disputes before
they realize their potential to become violent, although there is no interna-
tional equivalent to a properly functioning domestic judicial system. In
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addition to less formal processes of mediation or arbitration, the Interna-
tional Court of Justice is established by the UN Charter as the UN’s prin-
cipal judicial organ (Article 92), but member states are only bound to
comply with its decisions to the extent that they voluntarily submit to its
jurisdiction (Article 94) and only a third of UN members—sixty-five at last
count—have signed a declaration recognizing the jurisdiction of the court
as compulsory.* That said, its adjudications of vexed issues between states
(often involving boundary delimitation, as with the recent Cameroon v.
Nigeria case) and its capacity to offer essentially advisory opinions (as with
the recent Bosnia v. Serbia case, making much clearer the obligations
imposed on states by the Genocide Convention to prevent and punish
genocide) have from time to time played a significant role in the prevention
of conflict and mass atrocity crimes, and the court deserves more commit-
ment from states than it has received.®

In the present context, a more significant legal weapon has in recent
years emerged in the international preventive armory: the threat of inter-
national criminal prosecution. It is now possible, in a way that was not the
case before, to ensure that those minded to commit mass atrocity crimes
know that there is a real prospect of them being tried and punished. Three
separate developments have, or should have, concentrated the minds of
potential perpetrators on the risks they run of international retribution.
First, there has been the establishment of specialist tribunals to deal with
war crimes committed in specific conflicts—for the former Yugoslavia,
Rwanda, and Sierra Leone in particular. Second, there has been the estab-
lishment of the International Criminal Court—after surviving a baptism
of fire from the Bush administration in the United States—creating a new
jurisdiction over a wide range of established crimes against humanity and
war crimes, some of which are described in greater detail in the statute
than in existing instruments, such as the categories of sexual violence con-
stituting crimes against humanity, and some of which are newly codified,
such as the prohibition on the enlistment of child soldiers: the latter pro-
vision has already formed the basis for the court’s first trial, of a leader of
the Tturi rebels in the Democratic Republic of the Congo.®

Third, there have been some significant applications in recent years of
“universal jurisdiction”: this is available for certain crimes committed
under the Geneva Conventions and Protocols, the Convention against Tor-
ture, and, under customary international law, for genocide and crimes
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against humanity, and means that any state party (if it has legislated to
give its courts this jurisdiction) can bring to trial any person accused of
such crimes, irrespective of any connection of the accused or the crime
with the state in question. The prosecution and conviction in 2001 in a Bel-
gian court of Rwandan nuns charged with complicity in the Rwandan
genocide was an important demonstration of this option. So too was the
British House of Lords decision in 1998-99 in the General Pinochet extra-
dition case, which went a long way to void the sovereign immunity of at
least former government leaders for crimes against humanity committed
while they were in office.”” And more recently there has been the decision
to try in Senegal, at the request of the African Union, Chad’s ex-President
Hissene Habré, accused of crimes against humanity, war crimes, and tor-
ture committed during his rule from 1982 to 1990.%

One of the big problems in having the threat of international criminal
justice as a preventive tool is that not enough convictions have yet accumu-
lated to give potential perpetrators any real sense that impunity for mass
atrocity crimes really is a thing of the past. The existing specialist tribunals
for the former Yugoslavia, Rwanda, and Sierra Leone by definition have no
application for future situations arising outside these countries, and their
expense and uneven record makes it not especially likely that any of them
will be replicated elsewhere. Not many countries—only around a dozen—
of those that have legislated to allow their courts to apply universal juris-
diction, have shown much inclination to do so. And the International
Criminal Court, with its jurisdiction only prospective from July 2002, is
finding it quite difficult to apply that jurisdiction to ongoing rather than
completed conflicts, an issue that will be considered further in the next
chapter when the use of criminal justice as a reactive tool is discussed.

Security Sector Strategies

STRUCTURAL AND LONGER-TERM SECURITY MEASURES

Supporting security sector reform—ensuring that armed forces, police, and
intelligence services are competent and democratized—is a significant con-
flict prevention tool, vital to enhancing governance, promoting stability,
and ensuring greater public trust in the state. Undisciplined, poorly struc-
tured, or otherwise ineffective security forces can aggravate tensions and
create environments where conflict can prosper: Congo and Timor-Leste
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are just two examples among many that could be cited.®® Reforming mili-
tary and police structure is particularly important in a postconflict peace-
building context and is discussed further, accordingly, in chapter 7.

The biggest security sector reform of all is managing a transformation
from military to civilian-controlled government. This requires, to be suc-
cessful, not only formal constitutional and political mechanisms that
embody that change but new habits of routine deference to civilian author-
ity and fully transparent civilian financing. Indonesia is the best example
of a major country successfully managing that transition process—not an
easy one when, among other considerations, only one quarter of the army’s
budget has been covered by central government funds, with the remainder
requiring to be raised by a variety of legal and illegal economic activities.”
Many sensitivities remain, with the military still enjoying substantial
immunity from punishment for its past excesses—not least in the bloody
attempted suppression of Timor-Leste’s independence aspirations—but
the recent successful Aceh peace process, in which traditional military posi-
tions yielded to a civilian-driven negotiation, is evidence of how far and fast
things are moving.” So much so that Indonesia’s capacity to be a signifi-
cant regional model for Burma/Myanmar, demonstrating that fundamen-
tal change is possible without the life or liberty of military leaders being in
any way put at risk, is now widely recognized.”

In potential conflict situations, particularly of a cross-border character,
a significant longer-term military contribution to prevention can be made
by embracing confidence-building measures.” These involve tools such as
reciprocal information exchanges and military-to-military programs. The
basic idea is to reduce high levels of mistrust about security threats between
parties to a dispute and achieve transparency both in security policy and
in the physical disposition of military, paramilitary, or police forces. Recip-
rocal information exchanges provide each party with a better understand-
ing of the capabilities and intentions of the other: they might include
exchange of information on troop strengths and dispositions, exchange of
information about weapons acquisition, advance notification of troop
movements, joint military exercises, reciprocal military placements and
training courses, prior notification of a declaration of civil emergency or
martial law, or the existence of hotlines between political leaders. Recipro-
cal information exchanges, ideally on a formal basis, are crucial in cases
such as Kashmir where strategic asymmetry means that any misunder-
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standing of the potential belligerents’ actions could rapidly escalate into a
nonconventional confrontation. Military-to-military confidence-building
programs can also be used to assist in professionalization and training of
the military.

At a different level, a significant structural or longer-term contribution
to conflict prevention can be made by encouraging states to adhere to the
full range of arms control, disarmament, and nonproliferation regimes,
including—of particular significance in internal conflict situations—
controls over light weapons and small arms. The scale of the small arms and
light weapons problem is staggering: more than 640 million such weapons
and 16 billion rounds of ammunition are estimated to be in circulation
worldwide today, with an additional 8 million new weapons entering the
market each year, altogether causing more than half a million deaths each
year, including some 300,000 in conflict situations.” The main policy
emphasis to date has been on the supply side, trying to reduce illicit trans-
fer by increasing accountability and government regulation in production,
transfer, sale, and end user certification, and those efforts must continue.
But even the most heroic international achievements here—and those to
date have been rather less than that—would leave an extraordinarily large
number of weapons in circulation, creating a huge continuing problem
for those trying to curb the number of weapons in the hands of antagonists
in actual or potential conflict areas.

DiIRECT SECURITY MEASURES

When it comes to more direct and immediate conflict prevention strategies
of a military character, the most interesting innovation of recent times has
been preventive deployment. This involves, where there is an emerging
threat of conflict but it has not yet broken out, the positioning of troops
either within or across state borders, with the consent of the government
or governments involved, for the primary purpose of deterring the escala-
tion of that situation into armed conflict; associated objectives may be to
calm communities in the area by monitoring law and order and general
conditions, and offering other forms of assistance to local authorities. The
clearest example of such a deployment—and a very successful one—was
the UN Preventive Deployment Force (UNPREDEP), placed on the For-
mer Yugoslav Republic of Macedonia’s borders with Serbia (now Kosovo)
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and Albania, at Macedonian request, from 1992 to 1999: with around 1,000
military personnel, plus military observers and civil police, designed to
deter any possibility of intervention from the former Yugoslavia, the pres-
ence of the force also contributed to the stabilization of the very fragile
internal situation there, involving major tensions between ethnic Macedo-
nians and ethnic Albanians.” The deterrent utility of this kind of
deployment—particularly when, as here, it is approved by the Security
Council—lies not in the numbers on the ground but in the demonstration
of high-level international interest and concern in the situation: it puts all
the parties under close international scrutiny, and there is at least an impli-
cation of willingness to take further action if there is any resort to violence.

Another category of preventive military response involving the deploy-
ment of troops is nonterritorial shows of force—what might have been called
in an earlier age “gunboat diplomacy” but are more elegantly described in
the ICISS report as situations where

military resources are deployed without an actual intervention on
the territory of the targeted state, and accordingly the question of
consent does not arise. Such operations may be intended as a show
of force to give added weight to diplomatic initiatives, or perhaps
serve as instruments to monitor or implement non-military enforce-
ment actions such as sanctions and embargoes. . . . A robust and deci-
sive deployment may help to deter trouble, but can also provide a
rapid response capacity should trouble arise.”

Shows of this kind have been a familiar part of the U.S. repertoire in the
Gulf, with Iran the most favored audience. The closest recent example of
this kind of deployment in response to immediately threatened internal
violence was probably the positioning of U.S. warships, with substantial
detachments of marines, offshore from Monrovia, Liberia, in 2003, in an
exercise designed—without actually putting any American boots on the
ground—to concentrate the minds of potential spoilers pending the arrival
of a UN peacekeeping mission.””

Remaining military tools of some preventive utility, both quite com-
monly applied, are threatened arms embargoes or withdrawal of military
cooperation programs. Arms embargoes are a familiar tool of the Security
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Council and the international community generally when conflict arises or
is threatened, and also have quite a history of informal application by trade
unionists and others, a recent example, in April 2008, being the turning
away, at least from South African and Mozambique ports, of a Chinese

ship carrying arms intended for delivery to the Mugabe government in
Zimbabwe.”®



CHAPTER FIVE

During the Crisis:
The Responsibility to React

The exercise of the responsibility to . . . react should always involve less
intrusive and coercive measures being considered before more coercive and
intrusive ones are applied.

—ICISS, The Responsibility to Protect, 2001

Doing nothing is not an option.
—Congressman Lee H. Hamilton, 2005!

When prevention fails, conflict breaks out within a state, and mass
atrocity crimes are occurring or imminent, it is not an option for the
world to stand by and do nothing: that way lies, yet again, the horror of
Rwanda and Srebrenica. But who should do what, when, and how?

The primary responsibility to react, to halt or avert the harm in ques-
tion, is—as always—that of the state itself where the crisis is erupting. But
if that state is unable to act, or unwilling to do so, perhaps because it is the
government itself that is doing the major damage, the responsibility to
take appropriate action falls on the wider international community. The
2005 World Summit Outcome Document makes this clear beyond doubt,
identifying the broad options available, in a sequence moving—
appropriately—from less to more intrusive and from less to more coercive:

139. The international community, through the United Nations, also
has the responsibility to use appropriate diplomatic, humanitarian
and other peaceful means, in accordance with Chapters VI and VIII
of the Charter, to help to protect populations from genocide, war
crimes, ethnic cleansing and crimes against humanity. In this context,
we are prepared to take collective action, in a timely and decisive
manner, through the Security Council, in accordance with the Char-
ter, including Chapter VII, on a case-by-case basis and in cooperation
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with relevant regional organizations as appropriate, should peaceful
means be inadequate and national authorities are manifestly failing
to protect their populations from genocide, war crimes, ethnic
cleansing and crimes against humanity.

But this all leaves a lot still unsaid. How, in practice, is the responsibil-
ity to react to situations of compelling need for human protection actually
to be operationalized? There are, as with the responsibility to prevent, four
broad sets of tools available—political, economic, legal, and security—and
a multitude of actors potentially available to apply them: see box 5-1. In this
chapter the focus is on all those measures falling short of the coercive use
of military force. The hardest and most sensitive question of all—when is
it right to fight, against the will of the state in question—is addressed sep-
arately, in chapter 6.

Political and Diplomatic Strategies

DipLoMATIC PEACEMAKING

Kenya in early 2008 is the best recent example of the early, and effective,
mobilization of political and diplomatic resources to bring back under
control an explosive mass atrocity situation—the postelection violence,
largely interethnic in character, leaving within a matter of days 1,000 dead
and 300,000 displaced—that could have quickly become, without this
intervention, very much more catastrophic in scale. An African
Union-mandated Panel of Eminent African Personalities, led by former
UN secretary-general Kofi Annan and including former Tanzanian presi-
dent Benjamin Mkapa and former first lady of Mozambique and South
Africa Graga Machel, managed by their presence to calm the situation and
eventually mediate a settlement between incumbent Mwai Kibaki and
opposition leader Rail Odinga, who most observers reasonably believed
had won a majority in the December 2007 presidential election. The agree-
ment was built around a power-sharing cabinet, agreement for ongoing
negotiations on underlying root cause issues (especially land, economic
disparity, and the constitution), and the establishment of formal commis-
sions to review electoral law and practice, investigate postelection violence,
and set in place a truth and reconciliation process. Although doubts per-
sist as to the solidity of the arrangements reached, and intense efforts will
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BOX 5-1. THE REACTION TOOLBOX

Direct Direct

I Diplomatic peacemaking I Application of economic
I Political sanctions and sanctions
incentives I Economic incentives

Political/Diplomatic Economic/Social
Measures Measures

Direct Direct
I Criminal prosecution I Peacekeeping for civilian
protection

I Safe havens and no-fly zones
I Arms embargoes
I Jamming of radio frequencies
I Threat or use of military force

Constitutional/Legal Security Sector
Measures Measures

have to be sustained, by the AU in particular, to hold the process together,
it was an ideal “R2P reaction” outcome in the sense that an alarming situ-
ation was defused by the key national players themselves, with external
diplomatic support, but no more intrusive or coercive measures needing to
be applied (although targeted sanctions and the like had certainly been
under discussion in the wider international community).?

There are many other examples of diplomatic mediation, facilitation, or
more hands-on peacemaking that have successfully resolved conflicts that
have had an actual, or feared, mass atrocity crime dimension. At the more
robust end of the spectrum were the Dayton peace negotiations, cajoled
and pummeled to a conclusion in 1995 by the indefatigable Ambassador
Richard Holbrooke, which did not satisfy any of the former Yugoslavia
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and international participants that they resolved all Bosnia and Herzego-
vina’s problems but did bring a peace that has proved, for all the bumpi-
ness of the ride, sustainable.* Another was the combined effort, led by
NATO’s George Robertson and the EU’s Javier Solana, to defuse a poten-
tially disastrous downward spiral of interethnic violence in Macedonia in
2001, culminating in the Ohrid Agreement (a success that Robertson
attributes to a combination of early intervention, top level engagement,
continuity of effort, interinstitutional cooperation, and implementing past
lessons learned).> Another was the Comprehensive Peace Agreement in
2005 between the Khartoum government and the insurgent Sudan People’s
Liberation Movement/Army (SPLM/A)—very professionally mediated by
Kenyan General Lazaro Sumbeiywo on behalf of the regional Intergovern-
mental Authority on Development (IGAD)—which, although it remains
very fragile, formally ended Africa’s longest civil war, and one of its ugliest.®

Successful peace negotiators, mediators, and facilitators come in all shapes
and sizes, and with a variety of pedigrees. At any given time the UN secretary-
general, in the exercise of his general “good offices” role, has dozens of spe-
cial representatives, personal representatives, special envoys, or special
advisers working on peace and security issues in all parts of the world—full
time or part time, heading field-based missions, at headquarters, or acting as
roving envoys.” Regional organizations like the EU and AU are similarly
much engaged. So too, from time to time, are nongovernmental organiza-
tions like the Carter Center (which over many years has helped broker sig-
nificant peace agreements and arrangements in locations as various as
Liberia, Uganda, Haiti, Nepal, and Israel-Palestine), the Community of
Sant’Egidio (which played a crucial role in bringing the war in Mozambique
to an end in 1992), and the Geneva-based Centre for Humanitarian Dia-
logue.® The Elders, a group of former senior statesmen and -women founded
in 2007, chaired by Archbishop Desmond Tutu, and including members like
Kofi Annan, Jimmy Carter, and Gro Harlem Brundtland, can be expected to
make a major new contribution to this scene.’

Former Finnish president Martti Ahtisaari is as good an example as one
can find of someone who has successfully played all these roles: as UN Spe-
cial Representative managing the transition to peace in Namibia in 1989;
special negotiator effectively representing the EU in assisting Russia’s Victor
Chernomyrdin and the U.S’s Strobe Talbott to end the fighting in Kosovo in
1999; leader—as head of his own NGO, Crisis Management Initiative—of
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the peace negotiations between Indonesia and the Free Aceh Movement
(GAM) in 2005; and Special Envoy of the UN Secretary-General for the
Future Status Process for Kosovo since 2005. Ahtisaari combines, to great
effect, immense personal charm with a tough, no-nonsense, tell-it-like-it-is
approach to conducting negotiations (and to chairing, as he did for a time,
the International Crisis Group!). The Aceh peace negotiators were in no
doubt that his personal role was indispensable: in the words of government
envoy Farid Husain, “He exuded authority, like a father. . . . His method was
really extraordinary. He said, ‘Do you want to win, or do you want peace,”
and of the GAM representative Munawarliza Zein, “There was no chit chat,
there were brief greetings and then you got down to work. . . . our respect
grew. This man wasn’t playing around.” Strobe Talbott describes him in the
1999 Kosovo peace process as playing “Mr. Hammer to Chernomyrdin’s Mr.
Anvil, with Milosevic being what was beaten between the two.”1

There is a large literature on the qualities and techniques required of
good peace mediators and negotiators. Dennis Ross’s summary of “twelve
rules to follow in negotiations” and “eleven rules for mediation” are as sen-
sible and useful as any of their kind.!! But, eminently capable and experi-
enced practitioner as he was, they didn’t enable him—as chief Middle East
peace negotiator in the presidential administrations of both George H.W.
Bush and Bill Clinton—to make much progress in the ever-intractable
Israeli-Palestinian process. And many other such enterprises have failed
over the years because, among other reasons, the timing has not been opti-
mal, the parties have been just too dug in and too far apart (as, for exam-
ple, the Norwegian peace facilitators, for all their intense efforts over several
years, found in Sri Lanka), or, sometimes, the effort has been just too half-
hearted (as it would be fair to characterize the South African and South-
ern African Development Community [SADC] role in addressing the ever
more alarmingly deteriorating situation in Zimbabwe through the course
of 2007 and the first half of 2008).12

What is ultimately most crucial in any peacemaking diplomacy is to
somehow find a way of persuading the key parties that their basic interests,
and pride, will not suffer from an agreement. This was at the heart of the
solution, for example, to the most difficult peace negotiations in which I
have ever been directly engaged, those over 1989-93 bringing to an end the
long-running conflict in Cambodia. The situation was extraordinarily
complex, being played out at three distinct levels: first, the warring inter-
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nal factions, with Hun Sen’s government against a fragile coalition of non-
communist Sihanoukists and Son Sann’s Khmer People’s National Liber-
ation Front (KPNLF) party on the one hand, and the reduced but still
dangerous Khmer Rouge on the other; second, the region, with Vietnam
supporting Hun Sen and ASEAN his opponents; and third, the great pow-
ers, with China (determined to neutralize Vietnam’s influence) supporting
the Khmer Rouge and Prince Sihanouk, the Soviet Union supporting Hun
Sen, and the United States favoring the two noncommunist resistance
groups. The key to unraveling it all was China: without its willingness to
step back and withdraw support from the Khmer Rouge, the latter simply
could not have been isolated and marginalized, a broad-based “indepen-
dent” government formed, and a sustainable peace achieved. And what
finally broke the impasse was an Australian proposal to give the UN an
unprecedentedly large role in the civil administration of the country dur-
ing the transition period, which was expressly designed to give China a
face-saving way of engaging in just that withdrawal."®

The period since the end of the cold war has been, for all that has con-
tinued to go wrong, a particularly productive one for peace accords, with
more old conflicts being resolved by negotiation and mediation than new
ones have erupted.'* Over that period, there are perhaps five main lessons
that we have painfully learned about what makes for successful diplomatic
peacemaking. First, a peace accord is not an event so much as a process, and
signing the agreement is not the end of it: the critical need is to generate
commitment to, and ownership of, the peace by the warring parties, so
that their commitments are not just formal but internalized, and will stick.
Second, any peace accord must deal with all the fundamentals of the dis-
pute, all the issues that will have to be resolved if normality is to return.
Sometimes that can be done in a sequential or stage-by-stage way, apply-
ing confidence-building measures now with some key issues deferred, but
the failed Oslo process for Israel-Palestine shows how risky that approach
can be. Third, any successful peace accord must get the balance right
between peace and justice, an issue further addressed below. Fourth, the
terms of any accord, and the method of its enforcement and implementa-
tion, must be sufficiently resilient to deal with spoilers—those who would
seek to undermine or overturn it. And finally, bearing in mind particularly
the last point, a peace accord to be successful must have the necessary
degree of international support, with all the guarantees and commitment
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of resources that are necessary to make it stick. It must never be forgotten
that the 1994 genocide in Rwanda, taking 800,000 lives, followed a major
peace deal in Arusha just a year earlier, and that in Angola the 1991 Bicesse
Agreement to end the war there was followed by a relapse into bloody con-
flict for another decade, which cost some half a million additional lives.

PoLITICAL SANCTIONS AND INCENTIVES

Political incentives are a familiar part of the repertoire of peace negotiators,
and those trying to encourage improvement in countries’ human rights
behavior: they can include diplomatic recognition, membership in an
international organization (not least, in a European context, the holy grail
of the EU itself), military assistance, and measures with a more specifically
economic flavor like access to aid and cancellation of debt. Sometimes it
will be enough to have these potential gains put on the table as an alterna-
tive to the status quo, with the downside of no agreement being simply no
new benefits.

But policymakers will sometimes want, or need, more leverage than
that: to be able to signal negative consequences if no peace deal is reached
or unconscionable violations of human rights continue, which brings into
play the prospect of sanctions.

Most of the argument about the utility of sanctions, and the respective
merits of comprehensive and targeted measures of this kind, has taken
place in the context of economic sanctions, which are discussed further
below. Political sanctions essentially involve withdrawal of diplomatic
recognition, expulsion from international organizations, suspension of
sporting contacts, “naming and shaming” through condemnation in inter-
national forums, and—in the case of influential individuals—travel bans.
While measures like sporting bans, whether directed to Zimbabwe,
apartheid South Africa, or various Olympic hosts, have proved notoriously
ineffective, and naming shames only those familiar with that emotion,
some political sanctions have a greater potential impact than may imme-
diately meet the eye. As the ICISS commissioners pointed out, restrictions
on diplomatic representation, including expulsion of staff, while often
viewed in the past as primarily of symbolic significance and largely related
to the battle for public opinion, have also increasingly come to be seen as
a relevant and useful measure in efforts to limit illicit transactions—
whether for the sale of commodities such as illegally mined diamonds or
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drugs, or for the purchase of arms and other military-related matériel, or
with respect to the movement of funds. Again, suspension of membership
or expulsion from international or regional bodies (or refusal to admit to
membership) may entail not only loss of a degree of national prestige but
also of the technical cooperation or financial assistance countries may
receive from such bodies.!® That said, Zimbabwe’s expulsion from the
Commonwealth in 2002 appears to have left Robert Mugabe profoundly
unmoved, and one has a sense that the expulsion of Burma/Myanmar from
ASEAN—one of the few shots left in the regional locker after its ill-advised
admission in 1997 without any significant change of behavior being
required as a precondition—would leave its generals equally unflustered.
Generally the irritancy of political sanctions is closely correlated to the
openness of the state to begin with: already isolated and insulated regimes
shrug them off much more readily than more open ones.

Targeted travel bans do seem to weigh heavily when applied against
specific leaders or individuals and their families, although the evidence is
more anecdotal than systematic. While it may reasonably be assumed that
an inability to shop at Harrods would not be a serious disincentive for an
AK-47-wielding Janjaweed camel driver, visa bans for major international
retail and entertainment destinations have been known to cause serious
pain to a number of serially offending national leaders. And even more
painful, interestingly, appear to be bans on entry to attend school or uni-
versity: while it may be tough to visit the sins of the fathers upon the chil-
dren, this is a form of leverage not to be neglected. What is important
about all these measures is that they be imposed with some sustained seri-
ousness of purpose and not just in order to be seen to be doing something
in order to shelter from some passing media storm. An unhappy example
of what not to do in this respect is the European Union’s performance over
the visa bans it imposed on Uzbekistan officials involved in the horren-
dous Andijon massacre of May 13, 2005: the day they took effect, in
November that year, one of those on the list, the interior minister, was
enjoying medical care at a clinic in Hanover; in 2006 the list was reduced;
in 2007 the bans were suspended for six months; and in April 2008 they
were suspended again, set to expire completely in October except in the
unlikely event of a unanimous decision to reinstall them. And all this
without any sign of either penitence or behavioral change by the Uzbek
government.'s
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Economic Strategies

EcoNomic SANCTIONS

My own initial experience of the use of economic sanctions—against
apartheid South Africa—was wholly positive. Not in the case of trade sanc-
tions, which had been applied, and avoided, for years without discernible
effect, but financial sanctions—involving the cooperation of governments
and banks in denying or limiting credit to the South African government
and local companies. A sophisticated case for such measures was made in
a study commissioned by me as then Australian Foreign Minister, and with
the support of the African National Congress opposition widely promoted
internationally, including through successive Commonwealth ministerial
meetings, as a result of which, and other parallel efforts in the United States
and Europe, their application quickly gained major momentum.'” Very
early in the subsequent peaceful transition to democracy—brilliantly nego-
tiated by Nelson Mandela with E W. de Klerk to the vast relief of all those
who had feared a bloodbath—the real significance of the financial sanc-
tions was graphically brought home to me when I visited the country in
1991 and spoke to a succession of senior ministers and officials. It was con-
ceded outright by all of them—including the finance minister and the
South African Reserve Bank governor—that it was these sanctions, more
than any other form of external pressure, that had ultimately forced South
Africa to the negotiating table.

Since then it has been difficult to discern any other major successes for
broad-based sanctions of any kind, though the capacity of financial sanc-
tions to do real damage—including, for example, to Iran—should never be
underestimated. If sustained for a long time they can have a major nega-
tive effect on the well-being of a country’s people by denying access to
goods, services, or other externally provided requirements necessary or
important to maintenance of a country’s economic, social, or political
infrastructure, even if—as was the case for Iraq in the 1990s—an attempt
is made to make exception for food and medical supplies and other essen-
tials. But the real question is whether they have made, or are ever likely to
make, the same kind of compensating policy impact that occurred in the
South Africa of the late 1980s on a country’s leadership (who are usually
perfectly capable of insulating themselves from any direct damage, or even
benefiting from the situation, as happened with oil-for-food in Iraq). Pol-
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icymakers worldwide appear to be becoming increasingly dubious, and it
is hard to argue with them.'®

However, there remains a need, both in terms of the UN Security Coun-
cil’s formal Chapter VII powers and the policy options available to states
and regional organizations outside the UN framework, for a tool lying
“between words and war”: thus the emphasis in recent times on targeted
or “smart” sanctions, and the wide interest in the work, in this context, of
the Stockholm Process on the Implementation of Targeted Sanctions.'
These are measures “directed against particular political leaders and mem-
bers of their regimes whose actions constitute a threat to international
peace and security”: examples extend across the whole political, economic,
and military spectrum, ranging from travel bans on key individuals, dis-
cussed above, to financial sanctions, to specifically focused trade sanctions,
to aviation bans (denying individual targets, or target states, permission to
land in, take off from, or fly over national territory) and arms embargoes.
The intention is that such targeted sanctions should avoid the unintended
consequences of comprehensive economic sanctions and focus sanctions
on the pressure points of the regime, group, or individual to be sanctioned.

Targeted financial sanctions may be aimed at the foreign assets of a
country, a rebel movement or terrorist organization, particular leaders and
their families, or companies associated with any of them. One kind of sanc-
tion here might involve an asset freeze; another, a blanket restriction on
dealing with companies or banks from a certain country: financial sanc-
tions can be quite closely calibrated, adding to their policy utility. The
other main category of targeted economic sanctions involves restrictions
on income-generating activities such as diamonds and logging, which may
be easier to get at than the funds that they generate.? A further attraction
of targeting these latter activities is that the profits from them may be very
directly related to the conflict in question, often constituting either the
principal motivation for it, the means to start or sustain it, or both. Sanc-
tions on oil production or export are often proposed but usually less easy
to justify because of the difficulties of implementation involved, or their
local or international price impact implications.?!

EcoNnoMIc INCENTIVES

Positive economic incentives include measures such as concessions on
trade access, development assistance, beneficial trade agreements, invest-
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ment offers, or membership in a regional economic organization.?? Eco-
nomic incentives have been used quite successfully in connection with
major political or strategic goals: for example, U.S. largesse played a
major part in persuading Egypt to agree to peace with Israel in 1978
through the Camp David accords, and in encouraging Kazakhstan and
Ukraine to relinquish in 1991 the major nuclear weapons arsenals they
had acquired as a result of the collapse of the Soviet Union. In a more
specific immediate conflict resolution situation, positive economic incen-
tives were part of the diplomatic armory, discussed above, deployed by
the EU and NATO to secure the Ohrid Agreement, in particular holding
out the carrots of a comprehensive aid package and closer economic asso-
ciation with the EU.2

Legal Strategies

CRIMINAL PROSECUTION: PEACE VERSUS JUSTICE

The strongest direct legal weapon to employ against those initiating unlaw-
ful violence, and in particular threatening or perpetrating mass atrocity
crimes, is to arrest, try, and, if properly convicted, punish them in a com-
petent criminal court. If that can be done within a state’s own justice sys-
tem, either with the state’s own resources or with international assistance
(perhaps with the court in question taking, by agreement, a hybrid
national-international form, like the Special Court for Sierra Leone or
Extraordinary Chambers in the Courts of Cambodia), then so much the
better.?* But a further option these days, if a state is unable or unwilling to
undertake this task—and if the interests of justice seem to demand it—is
to seek to mount such a prosecution in some other court or tribunal, out-
side the state, exercising international criminal jurisdiction.

As described in the last chapter, there are three classes of such courts: the
specialist or ad hoc tribunals dealing with crimes committed in specific
conflicts; the International Criminal Court (ICC); and other national
courts able and willing to exercise “universal jurisdiction.” Historically,
most international war crimes tribunals have been ad hoc bodies. The
International Military Tribunal set up in Nuremberg in 1945 to try twenty-
one major figures accused of crimes against peace, violations of the laws of
war, and crimes against humanity was established by charter agreed by
France, the Soviet Union, the United Kingdom, and the United States. Post-
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1945 international war crimes tribunals (such as the International Crimi-
nal Tribunal for the former Yugoslavia [ICTY] and the International Crim-
inal Tribunal for Rwanda [ICTR]) have been set up by resolution of the UN
acting under Chapter VII of the UN Charter, and have operated under the
specific statutes that have set them up.?

The establishment of the ICC through the 1998 Rome Statute is a sig-
nificant break from this history, for a number of reasons.? First, unlike the
ICTR and the ICTY, the ICC was established by treaty and not by UN
Security Council resolution. Second, the ICC breaks with the ad hoc tra-
dition of war crimes tribunals by setting up a permanent court to hear
cases of genocide, crimes against humanity, and war crimes. As a corollary
of this, the ICC does not have a time limitation on its ability to prosecute,
which, particularly in cases of state obstruction, has threatened to derail ad
hoc tribunals such as the ICTR.?” Third, for previous ad hoc tribunals to be
established, the international community essentially acted to suspend state
sovereignty in criminal justice investigations and prosecutions for a limited
time period and under a specific mandate. Under the statute of the ICC, no
such special act on the part of the international community is required: the
court automatically has jurisdiction over a violation of international
humanitarian law if a state is unwilling or unable to investigate and pros-
ecute.?® The UN Security Council (and state parties) may choose to refer a
matter to the ICC—which, in itself, may be a powerful diplomatic tool—
but such a reference is not a precondition of the ICC beginning an inves-
tigation. Fourth, whereas international courts such as the International
Court of Justice (IC]) rule only on state-to-state relations, the ICC has the
capacity to try individuals.

Actually exercising the prosecution option in practice before the ICC, or
any of the tribunals mentioned, may be a lot easier said than done: there
are a myriad of procedural and substantive difficulties to be overcome in
satistying the various jurisdictional thresholds and in getting the necessary
evidence about the right indictees before the appropriate body. Not the
least of the problems is in securing the arrest and physical transfer to the
courts of the indictee in question, given that none of the international
courts have any kind of marshals’ service of their own and rely entirely on
the cooperation of relevant states for this purpose.?? Although such coop-
eration was recently forthcoming from the Belgian authorities in their
important arrest of former DRC vice president Jean-Pierre Bemba Gombo
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in Brussels in May 2008, following his indictment by the ICC for war
crimes and crimes against humanity allegedly committed in the Central
African Republic in 2002-03, it was for a decade famously not forthcom-
ing in the cases of ICTY indictees Mladic and Karadzic.* It is probably rea-
sonable to now assume that the future of international criminal justice lies
with the ICC—and the spread of universal jurisdiction in national
courts—rather than with new ad hoc tribunals, but there is still a great deal
to be done to make the ICC itself effectively operational.

There is a larger policy problem, however, which has dominated all these
other considerations when it comes to weighing the utility of attempting
criminal prosecutions against those reasonably believed to be guilty of any
of the large range of atrocity crimes now within the jurisdiction of the
ICC.3' That is the so-called peace versus justice problem: should the
demands of justice—to bring an end once and for all to the almost univer-
sal impunity that has prevailed in relation to these crimes in the past, and
to create an effective deterrent to their commission in the future—ever
yield, in the case of a clash between them, to the demands of peace, namely
to bring an end to some conflict that has wreaked untold destruction and
misery until then and which may continue to do so if a peace agreement
cannot be reached?

It should not be doubted that these demands do in fact clash from time
to time: not when one side or another has been clearly defeated, or has been
for all practical purposes defeated and is trying to negotiate the terms of a
surrender, but when there is an ongoing conflict, and the peace negotiation
is attempting to reach agreement between parties capable of perpetuating
it. In this context, strong views have been expressed in a number of quar-
ters that the ICC indictments issued against Joseph Kony and other lead-
ers of the Lord’s Revolutionary Army (LRA) for atrocity crimes committed
in Northern Uganda, and against senior government figures in Sudan for
such crimes in Darfur, are simply misconceived and a hindrance to the
achievement of peace—which, so the argument goes, will require formal
amnesty, or effective immunity in practice, of the kind that has been asso-
ciated with peace negotiations involving parties of some strength from
time immemorial. It is not a matter of being able to fudge the issue, as some
would like, and say “negotiate peace now and address the impunity issue
later”: potential indictees are far too conscious of their vulnerability these
days to settle for that uncertainty.
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The arguments for not giving amnesty are often more finely balanced
than critics are inclined to acknowledge. In the Northern Uganda case, the
ICC indictments do seem to have clearly concentrated the minds of at least
the lesser LRA commanders, to the extent that there has been a dramatic
improvement in the overall security situation since their issue, and do seem
to have given Kony himself some sense that the net is closing in; but equally
clearly, as of mid-2008, they have been a significant obstacle to the final
conclusion of that deal. In the case of Sudan, it has been strongly argued
that moves to prosecute senior regime figures—including, as this book
was going to press, President Bashir himself—were needed to pressure the
country's leadership into recalculating the costs of further defying the
international community, and that any softer line, trading away justice for
the hope of peace, would simply go on being ignored.*

All that said, we also must acknowledge that situations can arise in
which the need to advance a peace process can work against the impunity
principle: as much as it may shock the conscience to contemplate not pur-
suing prosecutions when major perpetrators of atrocity crimes are
involved, this can be helpful in certain circumstances in ending conflict,
and in saving as a result a great many more lives. The classic case is Nige-
ria’s initial grant of asylum to Liberia’s murderous Charles Taylor in 2003,
not at all unreasonable given the prospect then looming of thousands more
deaths in the final battle for Monrovia. The understandable joy among
human rights advocates in the region and around the world when Nigeria
subsequently succumbed to international pressure and handed him over,
through Liberia, to be tried in the Sierra Leone Special Court should be
tempered by the appreciation that this happening, in the absence of any
clear evidence that Taylor had breached his asylum conditions, sent a very
unhelpful message to some other serial human rights violators: Zimbabwe’s
Robert Mugabe, in particular, is understood to be obsessed with the Tay-
lor case, as evidence of what might be his own fate if he succumbs to pres-
sure to accept some kind of agreed graceful exit from office (of the kind
that, as of mid-2008, had long been on offer from the opposition party).

But there are two important principles that must govern any decision to
prefer peace over justice. The first is that only in the most exceptional cases,
where the evidence really is clear that very major peace benefits are
involved, should serious consideration be given to discontinuing investiga-
tions under way or granting formal amnesties. Justice serves too many
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public policy goals to ever be lightly traded away: retribution (helping
channel revenge through institutional rather than freelance channels),
incapacitation (physically removing from the scene potential postconflict
spoilers), rehabilitation (giving some hope to offenders that they will have
a post-justice future), truth telling (focusing on reality, stripping away
myths, and minimizing the prospect of repetition), delegitimization (again,
exposing and discrediting), institutionalization of human rights norms,
and deterrence (the power of example preventing future misbehavior by
others). All these benefits—and most of all deterrence—are significant
over the long term. It is only when the shorter-term costs of prolonging an
ongoing conflict clearly outweigh these benefits that non-prosecution of
clearly prosecutable cases should be contemplated. The obvious downside
risk of these situations is that the more the ICC’s work is perceived as
“negotiable,” the more its role as a deterrent of atrocity crimes is under-
mined: the cases really do have to be very exceptional.®

The second principle is that if decisions to give primacy to peace over
justice do have to be made in certain hard cases, those decisions are best
made not by the ICC or its prosecutor but by those with appropriate polit-
ical responsibility: in the case of this court, the Security Council has that
power, if it chooses to use Article 16 of the Rome Statute enabling it to sus-
pend prosecutions for renewable periods of twelve months. The prosecu-
tor’s job is to prosecute, and he should get on with it, with bulldog intensity.
His task is to end impunity for the worst atrocity crimes: Article 53 gives
him a certain discretion not to pursue matters if the “interests of justice”
so require, but the interests of justice do not necessarily coincide with the
interests of peace. Having the prosecutor make the determination as to
when and how to weigh the demands of conflict resolution puts him in an
impossible situation. So he has to get on with justice. If the judgment has
to be made, on occasion, that the interests of peace should override those
of justice, then that should be not for the ICC but the Security Council to
decide—however difficult that will no doubt prove to be in practice—and
the pressure and weight of expectations should be taken off the prosecu-
tor’s shoulders in this respect. There is a reluctance—particularly by those
who come at these issues from a human rights rather than conflict resolu-
tion perspective—to give so central a role to Article 16, and this general bal-
ancing role is probably more than was originally contemplated for it. But
the international community has to recognize that because there are com-
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peting principles of more or less equally compelling moral force involved
here, there has to be some mechanism for accommodating them and that
Article 16 seems to be the best available option.

Military Strategies Short of Applying Coercive Force

PEACEKEEPING FOR CIVILIAN PROTECTION

For most of the life of the UN, a clear conceptual and practical distinction
has existed, even if the terminology has sometimes been variable and con-
fusing, between peacekeeping (implicitly authorized by Chapter VI of the
Charter) and peace enforcement (expressly authorized under Chapter VII).
Peacekeeping—not contemplated by the UN’s founders, and not explicitly
mentioned in the Charter, but developed to the status of a full working
doctrine under Secretary-General Dag Hammarskjold—involved, in what
is now called its “traditional” form, blue-helmeted forces being engaged
essentially in the monitoring, supervision, and verification of cease-fires
and early-stage peace agreements. Operations were multinational in char-
acter, authorized by the UN Security Council, under UN command,
premised on the consent of all the parties to the conflict, expected to
remain completely impartial between them, and not mandated or expected
to use force except in self-defense if under attack.* Seen essentially as a
complement to diplomatic peacemaking, as described above, traditional
peacekeeping operations were an extremely useful tool in helping to restore
peace when the restoration process already had some momentum.

But they were not much use in creating peace in crisis and conflict sit-
uations where there was no agreement among the relevant parties. For
that, peace enforcement operations were required, not premised on consent
of all sides or requiring impartiality. These were clearly anticipated in
Chapter VII of the Charter, which gave the Security Council power to “take
such action by air, sea or land forces as may be necessary to maintain or
restore international peace and security” (and also created an elaborate—
but never in practice used—mechanism, the Military Staff Committee,
responsible for “the strategic direction of any armed forces placed at the
disposal of the Security Council”). Intervention of this kind by the UN
itself, with all forces blue-helmeted and under at least notional UN com-
mand, has been extremely rare, the clearest examples being the cold
war—era operations in Korea in 1950 and, on a much smaller scale, the
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Congo in 1960. In recent years the practice has been for major peace
enforcement operations, where the robust use of force is integral to the
mission from the outset (for example, in response to cross-border invasions
or other explosions of violence), taking the form of Security Council-
mandated multinational forces, the classic case being the operation against
Iraq in 1991 after its invasion of Kuwait. The Report of the Panel on United
Nations Peace Operations in 2000—the Brahimi Report, as it is more
familiarly known, after its chairman—described the current position
exactly in saying that “the United Nations does not wage war. Where
enforcement action is required, it has consistently been entrusted to coali-
tions of willing States.”*® When and by whom, and with what authorization,
such full-scale coercive force should be used, in responsibility to protect sit-
uations, is the subject of the next chapter.

What this familiar distinction between traditional peacekeeping and
full-blown peace enforcement left unaddressed, however, was how to deal
with the cases in the middle, where what was required was something less
than full-scale war fighting but something rather more than traditional
watching, reporting, and assisting. After the end of the cold war, more and
more UN peacekeeping missions were being deployed but in circumstances
where there was ever-growing pressure upon them to take action to protect
civilian populations at risk, while at the same time great confusion as to
whether their mandates, and in particular their traditional obligation to
remain “impartial,” allowed them to do so—with the catastrophes of
Rwanda and Srebrenica being the worst fruits of that confusion. But it was
not only there that peacekeeping operations found themselves becoming
hostage to changing circumstances to which they were unable to adequately
respond. Five hundred peacekeepers were literally taken hostage in Sierra
Leone in 2000, in a rapidly deteriorating situation that was only resolved
by the deployment of British troops in a separate operation.’” It became
increasingly obvious that peacekeepers needed to be able to respond to
“spoilers,” including some who may have agreed to deployment in the first
place. The Brahimi Report, the first to systematically consider these issues
and to make serious operational recommendations for their solution,
stated the problem exactly:

Impartiality for United Nations operations must . .. mean adher-
ence to the principles of the Charter: where one party to a peace
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agreement clearly and incontrovertibly is violating its terms, contin-
ued equal treatment of all parties by the United Nations can in the
best case result in ineffectiveness and in the worst may amount to
complicity with evil. No failure did more to damage the standing
and credibility of United Nations peacekeeping in the 1990s than its
reluctance to distinguish victim from aggressor.

In the past, the United Nations has often found itself unable to
respond effectively to such challenges. It is a fundamental premise of
the present report, however, that it must be able to do so. Once
deployed, United Nations peacekeepers must be able to carry out
their mandate professionally and successfully. This means that United
Nations military units must be capable of defending themselves,
other mission components and the mission’s mandate. Rules of
engagement should be sufficiently robust and not force United
Nations contingents to cede the initiative to their attackers.

This means, in turn, that the Secretariat must not apply best-case
planning assumptions to situations where the local actors have his-
torically exhibited worst-case behaviour. It means that mandates
should specify an operation’s authority to use force. It means bigger
forces, better equipped and more costly but able to be a credible
deterrent. In particular, United Nations forces for complex opera-
tions should be afforded the field intelligence and other capabilities
needed to mount an effective defence against violent challengers.

Moreover, United Nations peacekeepers—troops or police—who
witness violence against civilians should be presumed to be author-
ized to stop it, within their means, in support of basic United Nations
principles. However, operations given a broad and explicit mandate
for civilian protection must be given the specific resources needed to
carry out that mandate.?®

As a result, something of a revolution has occurred in UN peacekeeping
over the last few years, not only in the ever-increasing numbers of missions
and personnel deployed (in mid-2008, seventeen missions with around
88,000 troops and civilian staff), and not only in the ever-evolving recogni-
tion that peacekeeping missions have a major postconflict peacebuilding
role, requiring their expertise and capability in a wide range of civil admin-
istration functions (an issue taken up in chapter 7), but also in the recogni-
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tion that such missions have an inescapable civilian protection role, which
may require much more than merely the traditional mission—self-defense
capability.*® For most new missions, in fact, Chapter VII mandates have now
become routine.** These kinds of “coercive protection” missions are still
properly described as peacekeeping (albeit “peacekeeping plus” or “complex
peacekeeping,” to distinguish them from “traditional peacekeeping”) rather
than peace enforcement operations because—unlike the latter, where it is
known from the outset that the primary role will be fighting—they are
embarked upon with a reasonable expectation that force may not be needed
at all. But the point is that it is now generally acknowledged, in a way that was
not the case during the 1990s, that there is every chance that, as the High-
Level Panel put it, “even the most benign environments can turn sour—
when spoilers emerge to undermine a peace agreement and put civilians at
risk—and that it is desirable for there to be complete certainty about the mis-
sion’s capacity to respond with force, if necessary.”*!

Not all peacekeeping is done by troops operating within a UN com-
mand structure.® For example, when the UN’s Chapter VI MONUC I mis-
sion (Mission des Nations Unies en République Démocratique du Congo)
was not able to contain escalating violence in Ituri province, in eastern
Democratic Republic of Congo, a UN-requested European Union mission
(Operation Artemis) provided a bridge between it and the upgraded
MONUC II, which had a Chapter VII mandate, updated rules of engage-
ment, and a larger force but took time to put together.** Both the Interna-
tional Security Assistance Force (ISAF) mission in Afghanistan and the
Kosovo Force (KFOR) mission are essentially NATO missions authorized
by Security Council resolutions. Peacekeeping sanctioned by the UN but
undertaken by regional organizations (the best-known example probably
being the African Union’s Mission in Sudan (AMIS) operating in Darfur,
now to be subsumed in the joint United Nations—African Union Mission
in Darfur [UNAMID]), individual countries, or coalitions of countries is
a useful way of unburdening a stretched UN, particularly in terms of stand-
ing planning capacity; and in cases where the security risks are particularly
high, albeit still falling short of full-scale war fighting (for example,
Afghanistan), a UN-commanded peacekeeping mission may not be the
best way of proceeding.* UN authorization for regional, national, or coali-
tion action has the potential attraction of achieving more rapid deploy-
ment and gaining greater local political legitimacy and engagement.
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Overall, it does seem that some serious lessons have been learned—
some of them discussed here and others to be addressed further in later
chapters—about what is key to the effective functioning of peacekeeping
missions, UN-run or otherwise. There is the necessity for, first, a clear,
comprehensible, and achievable mandate, to reflect the precise reality of
what the mission has to perform; second, flexibility, recognizing that man-
dates may need to be changed in order for the original objectives to remain
achievable; third, robust doctrine, because without that and effective rules
of engagement, even the most appropriate mandates may not be delivered;
fourth, an effective force on the ground, in sufficient numbers to perform its
tasks, with sufficient equipment and with the right skill set, including an
understanding of local languages and context; and above all, political will,
without which, including the willingness to reassess force posture in the
light of changing circumstances, peacekeeping missions risk becoming
dead letters.

For all this increased understanding, it has to be acknowledged, however,
that there is still not much occasion for congratulation as to the way in
which many of these missions are being carried out on the ground, partic-
ularly in Africa.* There has been a surge of new or expanded peacekeep-
ing operations around the continent, most with more or less credible
mandates, and many of them have achieved notable successes, but that
success has not been often enough where it has been needed most, in the
critical area of civilian protection. For example, MONUC very competently
organized the 2005 referendum and 2006 elections in the Democratic
Republic of Congo, in extraordinarily difficult circumstances, but has per-
formed very poorly indeed in saving lives, and, in particular, protecting
women from assault in eastern Congo. And in Sudan neither AMIS in the
past nor UNAMID as it presently evolving seems able to provide significant
protection from the combined depredations of Janjaweed militias, Khar-
toum bombardments, and assaults by the various rebel groups.

The problem comes down, as much as anything else, to the age-old one
that there is not a great deal a peacekeeping mission can do when there is
no peace to keep, and that the reaction to violent conflict and atrocity
crimes needs to have not only a military component but an effective polit-
ical one—involving properly negotiated political settlements that are not
just quick fixes but seriously tackle the roots of the conflicts and are effec-
tively followed through. Part of the problem in eastern Congo is that the
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insurgency has been addressed with no agenda other than electoral victory
and military containment; in Sudan it is that negotiations have stalled on
issues like Janjaweed disarmament and compensation for crimes commit-
ted without addressing the core problems of Darfurian political under-
representation and the need for greater wealth sharing. And neither in
Chad nor Somalia, any more than in Darfur, are there—as of mid 2008—
anything resembling viable peace agreements to implement. Security-
focused strategies only ever take you so far: it is the broader based political
ones that ultimately count most.

SAFE HAVENS AND No-FLy ZONES

These are essentially further examples of security-focused quick fixes,
which may or may not amount to effective civilian protection in crisis sit-
uations. A safe haven is a specific and limited form of security guarantee,
often but not exclusively intended to provide for the safe delivery of
humanitarian aid, but in all cases demanding a genuine commitment to
protect civilians with force if necessary. Safe havens differ from demilita-
rized zones principally in their purpose: whereas classic demilitarized zones
are generally part of a cease-fire or are intended to promote the establish-
ment of a permanent peace, safe havens can be established in the middle
of conflict with the limited aim of protecting civilians. The advantages of
creating safe havens are clear. They allow a third party to intervene in a con-
flict where a full peacekeeping mission is politically impossible and never-
theless achieve limited goals of civilian protection.* In cases of potential or
actual mass atrocity crimes, where speed of deployment is critical, the set-
ting up of even limited safe havens can help to restore peace over a wider
area and prevent genocide from taking place.

The most critical issue with respect to safe havens is what happens if
they are threatened: the example of Srebrenica in 1995 stands as an awful
warning that, ultimately, an internationally mandated safe haven is only as
good as the capacity to protect it.¥’ In the Bosnian war following the
breakup of Yugoslavia, the UN Security Council declared six safe areas,
but these were not contiguous and, being lightly manned, were essentially
hostage to Bosnian Serb forces, as horrifyingly proved to be the case. The
assumption of both civilian and military planners was that the havens
would be respected, without there being any policy or doctrine in place to
guide a response if they were not.
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A lesser but still often expressed concern with safe havens is that they may
create a humanitarian alibi, in the sense that a limited humanitarian mission
is potentially substituted for a wider, more complex mission that would
address the real root of the problem—they may mitigate conflict without
resolving it. The EU intervention in Congo’s Ituri province is pertinent:
while the Artemis mission, essentially creating a safe haven in Bunia town,
was successful within its mandate and may have prevented a wider confla-
gration, that mandate was very limited as to time, place, and content.*

No-fly zones are the aerial equivalent of safe havens. They have been
used as a form of limited security guarantee, attempting—with mixed
success—to prevent the use of airpower being brought to bear in a conflict,
as for example in Iraq, where the United States and the United Kingdom
imposed a no-fly zone over northern and southern Iraq from 1991 to 2003
intended to protect Kurdish and marsh Arab populations from reprisals,
and in Bosnia, where a NATO no-fly zone was imposed in April 1993.
While their role is best seen, given the limits of airpower, as designed to
mitigate the impact of conflict rather than preventing or ending it, they can
notionally provide meaningful and rapidly deployable protection to civil-
ians under threat of air attack, and may, if applied seriously, have had an
impact in Darfur.®

Both safe havens and no-fly zones obviously involve, if they are to be
effective, a willingness by the protecting power to apply full-scale coercive
military force in their defense if that proves necessary. To that extent, they
raise all the issues about when it is right to use such coercive power and in
effect to invade in the process the sovereign territory of another state, with
all the issues that again raises (which are discussed in the next chapter).
Neither measure should be seen as any kind of cheap or cost-free form of
civilian protection.

OTHER MEASURES

Arms embargoes, described in the last chapter as a preventive measure, are
also capable of being applied by individual states, regional organizations,
or—under Chapter VII authority of the UN Security Council—by the
whole international community as a reactive measure after violence breaks
out, and have been routinely imposed, albeit to no enormous practical
effect, in a large number of such situations.*
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The jamming of radio frequencies is another often urged reactive meas-
ure designed to address behavior closely linked to the commission of mass
atrocity crimes when stations are used to broadcast hate messages, as in the
case of Radio Mille Collines in Rwanda in 1994. This means sending a dis-
rupting radio signal that overtakes or disrupts targeted radio frequencies:
a receiver finds the signal frequency of the radio station that is sending hate
messages, and then a jamming signal can be tuned to either interrupt the
broadcasting or replace it with a different message. Radio frequencies can
be jammed in this way by trained and equipped personnel operating
receivers and blocking devices from the ground in-country or in a neigh-
boring country. If the situation on the ground is too insecure to deploy per-
sonnel and equipment, or the required strong energy source for the
blocking devices is lacking, mobile units can disrupt or replace radio fre-
quencies from the air; yet this is much more visible and intrusive as planes
have to stay in the country’s airspace until transmission begins before they
are able to send the disrupting signal.

Free speech arguments might reasonably be expected to yield in these
cases to the greater harm capable of being done by incendiary speech of this
kind, and there are no other obvious legal problems inhibiting, in a
Rwanda-type situation, the UN Security Council authorizing such jam-
ming by whatever means are necessary, in the exercise of its Chapter VII
powers.*! But there can be no question that anything—Iike jamming from
the air—that requires actual intrusion into or over a country’s territory can
be characterized as risk free or cost free; as with safe havens and no-fly
zones, measures of this kind may also require the use of military force to
protect the personnel and equipment applying them, and that again raises
questions better addressed in the next chapter.



CHAPTER SIX

Reacting to Crises:
When Is It Right to Fight?

Military intervention for human protection purposes is an exceptional and
extraordinary measure.
—ICISS, The Responsibility to Protect, 2001

All notions of sovereignty with respect to Rwanda should be completely
forgotten and we should just go in and stop the killing.
—Nobel Laureate Wole Soyinka, May, 1994!

It is inevitable that the use of coercive military force should have
dominated so much of the responsibility to protect debate, because the
mass atrocity crimes that resonate most in our memory, and make this
whole discussion so emotional, are the ones where we know that the timely
use of military force would have saved thousands, or hundreds of thou-
sands, of innocent lives—the cases like Rwanda in 1994 and Srebrenica in
1995. Hard as it may be for many to instinctively accept, if there is one
thing as bad as using military force when we should not, it is not using mil-
itary force when we should.

But it is also unfortunate that so much of the R2P discussion should
have focused on this subject, because this has led many, particularly in the
global South, to misunderstand R2P as being only about the use of force
and just another way of talking about “humanitarian intervention,” when
in fact, as earlier chapters should by now have made clear, it is about much
more than that—about prevention at least as much as, if not more than,
reaction, and about many much less extreme kinds of reaction. If force is
to be an option, it can only be in very narrowly defined circumstances,
and it is the purpose of this chapter to spell out in detail what they are.

Use of force issues have also attracted a great deal of time and attention
in the R2P debate simply because they are so hard to resolve. They are very
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difficult in practice because they arise most obviously in cases where peo-
ple are immediately at grave risk and where speedy action is required. They
are very difficult politically because the stakes are so much higher when a
government is deciding whether to put on the line the lives of its own
country’s troops. And they are very difficult intellectually, in terms of the
quality of judgment involved, because there are always multiple criteria,
some of them in direct competition with each other, that have to be
weighed and balanced before any kind of decision can be made that it is
indeed right to fight.

No case of this kind has caused more agonized, and continuing, debate
than that of Kosovo in 1999. The prevailing view internationally has been
that the use of nonconsensual military force was justified, on moral and
practical grounds, by the scale of the ethnic cleansing and other crimes
against humanity that were already occurring and would have become
much worse had NATO not forcibly intervened (although the issue is not
without strong dissenting voices still, especially in the non-Western world,
on the questions of both whether and how force should have been applied).
But because intervention was not authorized by the United Nations Secu-
rity Council, as a result of Russia’s threatened veto, it raised anxious ques-
tions, which resonate to this day, about the integrity of the whole
international security system.

So how should policymakers keep their balance here? What determines
whether a coercive military intervention is legal, what determines when it
is legitimate, and how do we resolve situations when there is a prima facie
clash between these two requirements?

The Question of Legality

In the United Nations Charter of 1945, the use of force was subjected to the
rule of law in a much clearer way than had ever previously been internation-
ally attempted, including in the ill-fated League of Nations Covenant. And
it was backed by a system of collective security much more potentially effec-
tive than anything that had gone before, with the centerpiece a Security
Council empowered to deal forcefully with acts of aggression and threats to
the peace. The sense was strong that international relations had at last
emerged from a centuries-old jungle, that a new age of international law had
dawned: the UN was created above all else “to save succeeding generations
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from the scourge of war, which twice in our lifetime has brought untold sor-
row to mankind,” as the Charter’s Preamble put it, and the operative provi-
sions of the Charter seemed to give real substance to this rhetoric. Article
2(4) made clear that all UN member states “shall refrain in their interna-
tional relations from the threat or use of force against the territorial integrity
or political independence of any state, or in any other manner inconsistent
with the Purposes of the United Nations.” Only two exceptions were
allowed: self-defense (under Article 51) and military measures authorized
by the Security Council in response to “any threat to the peace, breach of the
peace or act of aggression” (under Chapter VII, Article 42).

It was one thing, however, to create a new legal order and quite another
to make it work The founders of this new order were not naive, recogniz-
ing, as Adlai Stevenson said at the time, that “Everything depends on the
active participation, pacific intentions and good faith of the Big Five.”
Mutual hostility among the five permanent members did very soon
emerge, was sustained throughout the cold war years, and threatened to
bring the whole edifice down. For forty-four years, until 1989, states repeat-
edly used military force against others (by one count 200 times and by
another 680 times);* a great many of these occasions could not begin to be
explained or justified as self-defense under Article 51, although that fig
leaf was regularly relied upon.®

But a paralyzed Security Council passed very few Chapter VII resolu-
tions, and there was only one large-scale collective military action respond-
ing to a breach of the peace: in Korea in 1950, during the Soviet Union’s
misjudged period of absence from the Council. The order that prevailed
was essentially a new variation on an old balance of power theme, one in
which “each superpower would refrain from attacking the essential inter-
ests of the other, but would be freed to use force at will in its own sphere
of influence.”® Such force was used repeatedly, particularly in Central and
Eastern Europe and in Latin America and the Caribbean.

Through all this, the UN security system managed to stay afloat, play-
ing a reasonably significant role at least in defusing and managing conflict.
“Good offices” diplomacy contributed to the peaceful abatement of some
25 percent of the post-1945 conflicts.” And peacekeeping—a role invented
by the Secretariat involving the verification, monitoring, and supervision
of cease-fire and broader peace agreements—proved crucial in reducing
the risk of a number of further wars, especially in South Asia and the Mid-
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dle East.® But it is hard to argue that the new international legal order
promised by the Charter was, for the duration of the cold war, under any-
thing but stress.

All that changed dramatically after the Berlin Wall came down in 1989.
The removal of a major source of ideological and great-power conflict lib-
erated the UN to play the global security role its founders intended, as
became immediately apparent with the response to Iraq’s invasion of
Kuwait in 1991. Expectations were reinforced by UN-organized or -author-
ized military deployments in the former Yugoslavia, Somalia, and Haiti.
The average number of resolutions passed in a year went from fifteen to
sixty, or from a resolution a month to a resolution a week. Ninety-three
percent (247 out of 267) of all Chapter VII resolutions of the Council were
passed between 1990 and 2002. Before 1989 the Council applied sanctions
twice; since then it has imposed them fifteen times.’

Whether all this activity was effective is another question, certainly in
relation to interventions for human protection purposes. As already dis-
cussed in chapter 2, too often what happened—not least in Somalia in
1993, Rwanda in 1994, and Bosnia in 1995—was too little too late, miscon-
ceived, poorly resourced, poorly executed, or all of the above. And in
Kosovo in 1999, in what was arguably a very strong case for intervention,
a divided Security Council was bypassed completely. But there was reason
to believe that step by step, painful and disappointing as so much of the
process was, a new and much more responsive international legal order was
falling into place.

The high-water mark, in terms of both commitment to collective secu-
rity institutions and a willingness to adapt them to deal with new kinds of
threats, probably came with the unanimous Security Council resolution on
September 12,2001, a day after the attacks on the twin towers and the Pen-
tagon, accepting that Article 51 self-defense extended to using force against
non-state terrorist organizations as well as “those responsible for aiding,
supporting or harbouring the perpetrators, organizers and sponsors of . ..
acts” of terrorism.'® This was followed two weeks later by the adoption of
mandatory global controls to prevent the financing of terrorism and the
recruiting of terrorists. Confidence in the flexibility of the UN system, and
its capacity to deliver, was strong.

But then the wheel turned again, with the decision of the United States
and its coalition allies to go to war in Iraq in March 2003 in defiance not
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only of one or more threatened vetoes but of the clear and overwhelming
majority of the members of the Security Council. To the extent that the
invasion of Iraq was based on a claim of anticipatory self-defense more far-
reaching than any previously asserted, Article 51 was stretched beyond
endurance. And to the extent that the invasion was based on claims of
threats to international peace and security sufficient under Chapter VII to
justify Security Council authorization, but with those claims poorly argued
and the Council eventually bypassed, the credibility of the whole Charter
system was again frontally challenged.

In the event, the U.S.-led invasion of Iraq conspicuously failed to meet
its stated objectives, the wisdom of the wider international community’s
initial caution about the whole enterprise was vindicated on many fronts,
and the death notices served on the UN security system in the immediate
aftermath of the bypassing of the Security Council in 2003 proved more
than a little premature. Policymakers—even in the United States in the last
years of the Bush administration—started thinking again about what could
and should be achieved within the framework of that system, rather than
assuming its constraints were impossible and constantly seeking to work
around it.

In this context it was hoped that the World Summit in 2005, held to
commemorate the UN’s sixtieth anniversary, would demonstrate a new
level of commitment to the institutional renewal of a UN security system
badly showing its age. The most optimistic of these hopes proved to be dis-
appointed: there was no agreement on updating the membership of the
Security Council to reflect the realities of the world of the twenty-first cen-
tury rather than that of 1945, no agreed language at all on how to deal
with the ever-alarming issue of weapons of mass destruction, and no will-
ingness, as will be discussed further in this chapter, to grapple with setting
guidelines for the use of force generally. But at least on the issue of respond-
ing to mass atrocity crimes, the unanimously agreed Summit Outcome
Document did place the UN firmly in the center of the entire response
repertoire, and squarely reasserted the primacy of the Security Council
when it came to authorizing the use of force.

So, as things presently stand, the traditional UN Charter rules have been
reasserted. But that is only the beginning of the answer to the question of
how these rules are to be applied, not least in the present context. Are they
really up to meeting the challenge of mass atrocity crimes?
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SECURITY COUNCIL AUTHORIZATION UNDER CHAPTER VII

If a legal foundation has to be found in the UN Charter for the authori-
zation of coercive military force to respond to mass atrocity crimes or for
any other purpose, the obvious place to start is Chapter VIL, which sets out
what is on the face of it a complete scheme for dealing, through the Secu-
rity Council, with “any threat to the peace, breach of the peace, or act of
aggression.” The key provisions are Article 39, which gives the basic
authority to the Security Council, saying it “shall determine the existence
of any threat to the peace, breach of the peace, or act of aggression and
shall . . . decide what measures shall be taken . . . to maintain or restore
international peace and security”; Article 41, which makes clear that less
extreme options are to be preferred, saying that the Council “may decide
what measures not involving the use of armed force are to be employed.. ..
These may include complete or partial interruption of economic rela-
tions and . . . means of communication, and the severance of diplomatic
relations”; and then the very explicit Article 42: “Should the Security
Council consider that measures provided for in Article 41 would be inad-
equate or have proved to be inadequate, it may take such action by air, sea,
or land forces as may be necessary to maintain or restore international
peace and security.”

All this language is as clear as it possibly could be in its application to
external threats—the traditional concern with cross-border aggression and
the threats this poses to international peace and security. But it is not so
obvious how it relates to internal threats to civilian security of the kind
with which the norm of the responsibility to protect is concerned. These
situations clearly may involve a threat to, or breach of, the peace, but does
addressing them involve maintaining or restoring international peace and
security? Does the language of Article 42 anticipate collective action against
a state when the only threat involved is to those within it? Does there have
to be some provable external element, like cross-border refugee flows, to
make a particular such case genuinely a threat to “international” peace and
security? Does Article 2(7) of the Charter, which expressly prohibits inter-
vention “in matters which are essentially within the jurisdiction of any
state” (even though 2(7) itself says “this principle shall not prejudice the
application of enforcement measures under Chapter VII”), mean that the
Chapter VII intervention power will be interpreted very narrowly? Does the
language elsewhere in the Charter and the Universal Declaration, and in the
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Genocide Convention, acknowledging individual human rights, make any
difference here?

Although the Article 42 power was interpreted narrowly during the cold
war, in practice since then the Security Council has taken a quite expansive
view of what constitutes “international peace and security” for this pur-
pose, as it did for example in Somalia, and eventually Bosnia, in the early
1990s. In the absence of any provision for judicial review of its decisions,
the Council will continue to have considerable latitude to define an “inter-
national” threat any way it likes, however limited the actual cross-border
impact of a particular situation may be.!* With no higher authority to gain-
say it, threats to international peace and security are what the Security
Council says they are. It does not have to give its reasons for determining
a matter to be within the scope of Article 42 and does not explicitly do so.
That said, the perception that, in an increasingly globalized and interde-
pendent world, few events are ever totally local in their impact has played
its part, as has the fact that clear breaches of international human rights
standards, and indeed crimes against international law, are invariably
involved in these cases. None of this means that, since the end of the cold
war, the Security Council has always acted in the way that it should in
“internal” cases—as we have seen, more often than not, even in shocking
situations like Rwanda in 1994, it has declined to initiate or authorize any
enforcement action at all—but it does mean that there is no longer seen to
be anything preventing it authorizing military action.

SELF-DEFENSE UNDER ARTICLE 51

Not all uses of military force under Chapter VII require Security Council
authorization. Article 51, which concludes the chapter, makes clear that
“nothing in the present Charter shall impair the inherent right of individ-
ual or collective self-defense if an armed attack occurs against a Member
of the United Nations.”'? The nature and extent of the right to self-defense,
and in particular whether it allows preemptive or preventive action, con-
tinues to be much debated, but none of that debate has suggested that
Article 51 has any utility as a primary source of legal authority for cross-
border military action undertaken for the purpose of protecting another
country’s civilians at risk.'* This is seen as a completely different kind of
enterprise, with an inherently unrelated rationale, needing a different
source of authority.
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It is true that, as mentioned in chapter 1, “self-defense” has on occasion
been invoked in the past in circumstances where the military action in ques-
tion has in fact provided some useful protection to civilians of another
country. In the case of India’s invasion of East Pakistan in 1971 (respond-
ing to West Pakistan’s brutal suppression of Bengalis) and Tanzania’s over-
throw of Uganda’s despotic Idi Amin in 1979, there was some credibility in
each case to the claim of self-defense, but this ground was much less avail-
able in the case of Vietnam’s invasion of Cambodia in 1978 (effectively halt-
ing the Khmer Rouge’s genocidal brutality toward its own people), where
regional strategic advantage was the more obvious rationale. In none of
these cases did the reliance on Article 51, real or contrived, do anything to
dilute the international criticism of the intervention at the time, but in ret-
rospect at least the East Pakistan and Uganda cases look legally defensible.

The point, in short, is that Article 51 by its nature cannot be a direct
source of legal authority for “humanitarian intervention,” but it can be an
indirect source—in circumstances where there is, independently, a good
case to be made for relying on Article 51 self-defense, and where the mili-
tary action so taken under that cover does in practice also serve a useful pro-
tective purpose for the people of another country. This is not an argument
for using Article 51 artificially; it is just a matter of acknowledging that
there are some cases where shelter might properly be taken under its wing.

REGIONAL ORGANIZATIONS ACTING UNDER CHAPTER VIII

Chapter VIII of the Charter acknowledges the security role of regional and
subregional organizations but expressly states that “no enforcement action
shall be taken under regional arrangements or by regional agencies with-
out the authorisation of the Security Council,” and to that extent Chapter
VIII is no more than a variation on the basic Chapter VII theme of Secu-
rity Council preeminence. That said, there is a general willingness to allow
regional organizations a fairly free hand in dealing with human protection
catastrophes at least within their own defined region, and the required
authorization has on occasion been given after the event, as with
ECOWAS’s Monitoring Group (ECOMOG) in Liberia in 1992 and Sierra
Leone in 1997, suggesting scope for further such action in the future. It is
rather more difficult to contemplate such tolerance being extended to a
regional organization taking coercive action out-of-area against a non-
member, as with NATO in Kosovo in 1999.!4
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GENERAL ASSEMBLY AUTHORITY

It has regularly been suggested that the General Assembly may have a role
in authorizing military action in the exercise of its “Uniting for Peace” pro-
cedures, developed in 1950 specifically to address the situation where the
Security Council, because of lack of unanimity among its permanent
members, fails to exercise its primary responsibility for the maintenance
of international peace and security.'> This involves a mechanism whereby
an “emergency special session” of the General Assembly could be called
either on a procedural vote in the Security Council (which cannot be
blocked by the permanent members) or within twenty-four hours of a
request by a majority of UN members being received by the secretary-
general. Certainly, if a decision were supported by an overwhelming
majority of member states, it would provide a high degree of legitimacy
for a military intervention (and had the procedure been tested in the cases
of Rwanda and Kosovo, it is conceivable that there would have been such
support)—but, given that the General Assembly has no power to direct
such action or to override the Security Council, it would not ensure for-
mal legality.

LeEGAL AUTHORITY OUTSIDE THE UN CHARTER?

A good deal of intellectual energy has been expended over the years in
exploring whether, at least for the kinds of situations we are discussing
here—involving mass atrocities against civilians—alternative sources of
legal authority to the Security Council are available or can be devised.
Arguments here fall into three broad categories: those making a case for
institutional reforms to change or replace the Security Council; those sug-
gesting that customary international law has evolved to the point that a
separate source of authority already exists; and those taking the more
extreme view that the whole UN-focused international security system is
a chimera, and that until it can be replaced with something more appro-
priately representing global power realities, it should not be seen as a con-
straint on states doing what they feel they need to do.

There have been many relevant proposals for the reform of the institu-
tions of global governance, ranging from removing or modifying the veto
powers presently held by the five permanent Security Council members, to
vesting greater authority in the General Assembly, to creating wholly new
institutional structures.'® One of the more ambitious such proposals would
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have states proposing the preventive use of military force either get prior
Security Council approval on the basis they submit themselves afterward
for evaluation by an impartial body on the accuracy of their prior state-
ments and proportionality of their actions, or, if the Security Council
blocks the proposed action, go through a similar ex ante and ex post
process with a coalition of democratic states.!” But the trouble with all
such proposals is that they founder, some more heroically than others, on
the rock of political reality. No permanent member is going to vote in the
foreseeable future for a Charter amendment that removes or dilutes its
veto power. A more modest proposal advanced by ICISS (after some indi-
cation of support from France) was that the permanent members at the
very least agree voluntarily not to utilize their veto to block action for
which there is otherwise a Council majority and where their own vital
national interests are not engaged; but this received little support.'* A more
modest proposal still currently being advanced by the nongovernmental
community in New York is that, at the very least, there be a voluntary
agreement that the veto not be exercised in cases of evident mass atrocity
crimes. But the trouble with all such proposals is that they tend to run into
the stumbling block immortally characterized by an Australian Prime Min-
ister of the 1940s, Ben Chifley: “The trouble with gentleman’s agreements
is that there are not enough bloody gentlemen.” And more far-reaching
proposals for wholly new decisionmaking institutions, while intellectually
stimulating, are simply quixotic in the present and foreseeable interna-
tional political environment.

Arguments that customary international law in fact allows military
intervention for human protection purposes have been around, as men-
tioned in chapter 2, since the early twentieth century. But at least since the
adoption of the UN Charter in 1945, any approach suggesting that unilat-
eral interventions, without Security Council approval, might be so author-
ized founder at the threshold that clear treaty provisions, including those
of the UN Charter, prevail over customary rules. Some attempts have been
made to meet this objection by suggesting that the basic meta-rules of
international law—including as to what are customary rules, and what are
rules of treaty interpretation, and how they interrelate—are themselves
changing as a result of state practice, but this approach is hard to accept
given the lack of credible evidence that there is any widespread interna-
tional movement of practice or opinion of this kind.*
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The most extreme challenges to the authority of the Security Council are
those that argue that there are simply no rules any more, that the whole UN
Charter “edifice” has come “crashing down.” Professor Michael Glennon, for
example, took this position writing in Foreign Affairs in the immediate after-
math of the coalition invasion of Iraq in 2003 that occurred without specific
Security Council authorization, and indeed in the face of a clear majority of
members opposed to such action, at least on the state of the evidence avail-
able at that time. His argument was that the reality of U.S. power, and the
failure of the Security Council structure to reflect it, should be frankly rec-
ognized and that, in any attempt in the future to recreate a body of interna-
tional law governing the use of force in all its manifestations, “what the
design should look like must be a function of what it can look like.”?°

This view was hardly unchallengeable, and it did not go unchallenged at
the time.?! The trouble with intellectualizing failure in this way, whether it
be motivated by cynicism or genuine despair, is that it can become self-
fulfilling. There is always a choice, when confronted with the unhappy
reality that governments do not always behave as we hope they might, of
raising one’s sights or lowering them. When, as Kofi Annan described them,
“the principles on which, however imperfectly, world peace and stability
have rested” for the last six decades come under assault, as they did in the
context of Iraq in 2003, the appropriate response would seem to be not to
abandon the search for an orderly, principled system of international law
and practice on conflict, which is almost as old as conflict itself, but rather
to renew it.?

This was the approach taken by both the ICISS commissioners and the
High-Level Panel. In the words of the former:

There is no better or more appropriate body than the Security Coun-
cil to deal with military intervention issues for human protection
purposes. . . . That was the overwhelming consensus we found in all
our deliberations around the world. If international consensus is ever
to be reached about when, where, how and by whom military inter-
vention should happen, it is very clear that the central role of the
Security Council will have to be at the heart of that consensus. The
task is not to find alternatives to the Security Council as a source of
authority, but to make the Security Council work much better than
it has.
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The Question of Legitimacy

Accepting that the Security Council is the right decisionmaking body to
confer legal authority on a coercive military intervention does not mean
that it will in fact make that decision in a particular case, or that it should.
Making the Security Council work better means devoting a lot more atten-
tion to its decisionmaking processes, and in particular to ensuring that
decisions about authorizing or supporting military intervention are made
on solid evidentiary grounds and for the right reasons of morality or prin-
ciple: in short, ensuring that they are not just legal, but legitimate.

The distinction between legality and legitimacy first came into promi-
nence in this context with the argument of the Sweden-sponsored Kosovo
Commission in 1999 that the NATO invasion may not have been legal, in
the absence of Security Council approval, but it was—taking into account
and balancing out some fourteen “threshold” and “contextual” principles—
legitimate.?* The distinction—if it can be operationalized, with criteria of
legitimacy simplified, standardized, and commonly accepted—is an impor-
tant one. The effectiveness of the global collective security system, as with
any other legal order, depends ultimately not only on the legality of deci-
sions but also on the common perception of their legitimacy: their being
made on solid evidentiary grounds, for the right reasons, morally as well
as legally. While it is obviously optimal for any military action to be both
unquestionably legal under international law and more or less universally
accepted as legitimate (as was the case, for example, with the 1991 Gulf
War), it is fair to suggest that military action that is technically illegal but
widely perceived to be legitimate (as with Kosovo in 1999) does far less
damage than action which is generally perceived to be neither legal nor
legitimate (Iraq in 2003).

A corollary of this argument is that if there is a widespread perception
that action is illegitimate, making it formally legal will not do anything to
change that—and may in fact do even more damage to the reputation of
the legalizing body. This was very much France’s argument in the context
of the Iraq debate: that the credibility of the Security Council would be put
even more at risk by endorsing action widely seen around the world as
unjustified than it would by being ignored and bypassed altogether. A fur-
ther corollary of the argument may be that legitimacy helps breed legality.
If there is general confidence that Security Council decisions on the use of
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force will be made for the right reasons, giving attention to the full range
of threats with which major countries are currently preoccupied, having
regard to the weight of the evidence, applying appropriate threshold and
prudential criteria, and with the power of veto not being exercised capri-
ciously, then those who are currently tempted to bypass the system will be
much less tempted to do so—or, perhaps equally importantly, will be at
much greater risk of embarrassment if they do so act.

It is with this objective in mind that the ICISS commissioners recom-
mended that to help achieve consensus in reaching any decision about the
coercive use of military force, against the will of the state in question, the
Security Council should adopt as guidelines a number of criteria of legit-
imacy. The particular criteria that we advocated were picked up subse-
quently, in almost identical terms, by the High-Level Panel on Threats,
Challenges, and Change and by the Secretary-General in his own 2005 In
Larger Freedom report, but not, unhappily, by the World Summit or, so far,
by the Security Council itself. The task of identifying the right principles
proved easier than anticipated. While the literature on this subject is very
large, and while there are almost as many different lists of such criteria as
there have been contributions to this debate, in reality there is an enormous
amount of common ground to be found when one focuses on the core
issues. All the relevant decisionmaking criteria seemed capable of being
summarized under the following five headings, discussed in turn below:
seriousness of harm, proper purpose, last resort, proportional means, and
balance of consequences (see box 6-1).%

All of them have an explicit pedigree in Christian “just war” theory,
going back to the early Middle Ages, but their themes do resonate equally,
and are not inconsistent, with the other major world religious and intellec-
tual traditions.? It is important to appreciate that the criteria were
intended to reflect universal values and not in any way be culture or reli-
gion specific: the ICISS commissioners were hardly unaware of the Chris-
tian and Eurocentric associations of the particular language adopted, but
chose to emphasize its more general application.

No one who supports these criteria of legitimacy (which are equally
applicable to individual countries’ decisionmaking about the use of force
as they are to the Security Council’s) is naive about their utility. There is no
push-button inevitability about their application, and for the Security
Council to adopt them is no guarantee that the objectively best outcome
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Box 6-1. The Use of Force: Criteria of Legitimacy

ONE: SERIOUSNESS OF HARM

Is the threatened harm of a kind, and sufficiently clear and serious,
to justify prima facie the use of military force? In the case of internal
threats, does it involve genocide, war crimes, ethnic cleansing or
crimes against humanity, actual or imminently apprehended?

Two: PROPER PURPOSE

Is it clear that the primary purpose of the proposed military action
is to halt or avert the threat in question, whatever other purposes or
motives may be involved?

THREE: LAST RESORT

Has every nonmilitary option for meeting the threat in question been
explored, with reasonable grounds for believing that other measures
will not succeed?

Four: PROPORTIONAL MEANS
Are the scale, duration, and intensity of the proposed military action
the minimum necessary to halt or avert the threat in question?

F1veE: BALANCE OF CONSEQUENCES

Is there a reasonable chance of the military action being successful in
meeting the threat in question, with the consequences of action not
likely to be worse than the consequences of inaction?

Sources: ICISS, The Responsibility to Protect, pp. xii, 35-37; High-Level Panel,
A More Secure World, pp. 66—67, 106—07; Kofi Annan, In Larger Freedom,
pp- 43, 83.

will always prevail. The argument is that existence of agreed criteria surely
would change the nature of Security Council debate; maximize the possi-
bility of achieving Council consensus around when it is appropriate or not
to go to war; maximize international support for whatever it decides; and
minimize the possibility of individual member states bypassing or ignor-

M
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ing it. As Kofi Annan put it in his In Larger Freedom report to the World
Summit, “By undertaking to make the case for military action in this way,
the Council would add transparency to its deliberations and make its deci-
sions more likely to be respected, by both Governments and world public
opinion.”?

CRITERION ONE: SERIOUSNESS OF HARM

This threshold “just cause” test needs to be set high and tight, for both
conceptual reasons (military intervention for human protection purposes
must be a measure seen as acceptable only in the most exceptional circum-
stances) and practical political ones (if intervention is to happen when it
is most necessary, it cannot be called upon too often). The High-Level
Panel expressed it in the following terms: “Is the threatened harm to State
or human security of a kind, and sufficiently clear and serious, to justify
prima facie the use of military force? In the case of internal threats, does
it involve genocide and other large-scale killing, ethnic cleansing or seri-
ous violations of international humanitarian law, actual or imminently
apprehended?”?®

This drew upon the ICISS commissioners’ formulation, which remains
useful as a slightly more detailed guide to the kind of hurdle which needs
to be jumped at the outset. It suggested that military intervention in inter-
nal civilian threat situations was justified in just two sets of circumstances,
namely to halt or avert “large scale loss of life, actual or apprehended, with
genocidal intent or not, which is the product either of deliberate state
action, or state neglect or inability to act, or a failed state situation; or large
scale ‘ethnic cleansing,” actual or apprehended, whether carried out by
killing, forced expulsion, acts of terror, or rape.”?

While neither ICISS nor the High-Level Panel made any attempt to
quantify “large scale,” leaving this to be determined context by context,
both made it absolutely clear that military action can be legitimate as an
anticipatory measure in response to clear evidence of likely large-scale
killing or ethnic cleansing. Without this possibility of anticipatory action,
the international community would be placed in the morally untenable
position of being required to wait until genocide begins before being able
to take action to stop it. Both formulations are certainly wide enough to
cover the deliberate perpetration of horrors such as occurred, or were
anticipated, in Bosnia, Rwanda, and Kosovo. Situations of state collapse
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and the resultant exposure of the population to mass starvation and/or
civil war (as in Somalia) would clearly be covered by the ICISS formulation,
but in the High-Level Panel version, probably only if large-scale crimes
against humanity, involving some element of intent, were also involved.
What are not intended to be covered by either of these formulations are
three familiar situations: human rights violations (such as systematic racial
discrimination or political oppression), which nonetheless fall short of
large-scale killing or ethnic cleansing; the overthrow of democratically
elected governments; or the rescue by a state of its own nationals on for-
eign territory. Although eminently deserving of external action of various
kinds—including in appropriate cases political, economic, or military
sanctions—these are not cases that would seem to justify military action,
given the conceptual and practical need to always regard such action, as the
ICISS commissioners put it, “an exceptional and extraordinary measure.”

CRITERION Two: PROPER PURPOSE

The relevant question here, formulated in almost identical terms by both
ICISS and the High-Level Panel, is straightforward: is it clear that the pri-
mary purpose of the proposed military action is to halt or avert the threat
in question, whatever other purposes or motives may be involved?

The primary purpose of the intervention, whatever other motives inter-
vening states may have, must be to halt or avert human suffering. Over-
throw of regimes is not, as such, a legitimate objective, although disabling
aregime’s capacity to harm its own people may be essential to discharging
the mandate of protection, and what is necessary to achieve that will vary
from case to case. One way of helping ensure that the “proper purpose” cri-
terion is satisfied is to have military intervention always take place on a col-
lective or multilateral rather than single-country basis. Another is to look
to whether, and to what extent, the intervention is actually supported by
the people for whose benefit the intervention is intended. Yet another is to
look to whether, and to what extent, the opinion of other countries in the
region has been taken into account and is supportive.

Complete disinterestedness—the absence of any narrow self-interest at
all—may be an ideal, but it is not likely always to be a reality: mixed
motives, in international relations as everywhere else, are a fact of life.
Moreover, the budgetary cost and risk to personnel involved in any mili-
tary action may in fact make it politically imperative for the intervening
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state to be able to claim some degree of self-interest in the intervention,
however altruistic its primary motive might actually be. To those domes-
tic constituencies who may actually demand of their governments, when it
comes to intervention for human protection purposes, that they not be
moved by altruistic “right intention,” the best short answer may be that,
these days, good international citizenship is a matter of national self-
interest. With the world as close and interdependent as it now is, and with
crises in “faraway countries of which we know little” as capable as they
now are of generating major problems elsewhere (terrorism, refugee out-
flows, health pandemics, narcotics trafficking, organized crime, and the
like), it is strongly arguable that it is in every country’s interest to con-
tribute cooperatively to the resolution of such problems, quite apart from
the humanitarian imperative to do so.*

CRITERION THREE: LAST RESORT

The question to be asked here is again a simple one, but extraordinarily
often misunderstood: has every nonmilitary option for meeting the threat
in question been explored, with reasonable grounds for believing that other
measures will not succeed?

This guideline was not intended by ICISS and the High-Level Panel to
mean that every nonmilitary option—not only diplomatic persuasion but
economic sanctions, threats of International Criminal Court proceedings,
or any other conceivably relevant measure—moust literally have been tried
and failed. “Exploring” an option to the point of having “reasonable
grounds for believing” that it will not succeed does not mean, as a matter
of plain English or practical common sense, actually putting it in place
and waiting around for it to fail. Given that there will often be simply no
time for that process to work itself out, what is necessary is simply that
there be reasonable grounds for believing, in all the circumstances, that
these other less extreme measures would not have worked.

CRITERION FOUR: PROPORTIONAL MEANS

The appropriate question here, again formulated in almost identical terms
by ICISS and the High-Level Panel, is whether the scale, duration, and
intensity of the proposed military action are the minimum necessary to
meet the humanitarian objective of the particular case. The means have to
be commensurate with the ends and in line with the magnitude of the
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original threat. The effect on the political system of the country targeted
should be limited, again, to what is strictly necessary to accomplish the
purpose of the intervention. While it may be a matter for argument in
each case what are the precise practical implications of these strictures,
the principles involved are clear enough.

CRITERION FIVE: BALANCE OF CONSEQUENCES

The question here, again similarly framed by both ICISS and the High-
Level Panel, is deceptively simple, but this final criterion of legitimacy is
often in practice the most difficult to satisfy: is there a reasonable chance
of the military action being successful in meeting the threat in question,
with the consequences of action not likely to be worse than the conse-
quences of inaction?

Coercive military action can only be justified if it stands a reasonable
chance of success, that is, halting or averting the atrocities or suffering that
triggered the intervention in the first place. It is not justified if actual pro-
tection cannot be achieved, or if the consequences of embarking upon the
intervention are likely to be worse than if there is no action at all. The clas-
sic contemporary case is Darfur, already discussed in chapter 3: quite apart
from the practical question of finding troop-providing countries willing to
support a nonconsensual intervention, there has been huge concern among
those wholly sympathetic to the Darfurians’ plight that such an enterprise
would make the overall situation much worse, in terms of its negative
impact on current humanitarian relief operations, and the probability that
it would reignite the already horribly destructive north-south Sudan con-
flict. In particular, a military action for limited human protection pur-
poses cannot be justified if in the process it triggers a larger conflict. It will
be the case that some human beings simply cannot be rescued except at
unacceptable cost—perhaps of a larger regional conflagration, involving
major military powers. In such cases, however painful the reality, coercive
military action is no longer justified. None of this means that “the respon-
sibility to protect” norm is irrelevant: just that it has to be implemented
here by means falling short of full-scale coercive military intervention.

There is a further “balance of consequences” constraint on coercive mil-
itary action that has to be realistically acknowledged. As the ICISS commis-
sioners explained, application of this precautionary principle would be
likely to preclude military action against any one of the five permanent
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members of the Security Council, even if all the other conditions for inter-
vention described here were met.>! It is difficult to imagine a major conflict
being avoided, or success in the original objective being achieved, if such
action were mounted against any of them. The same is true of other major
powers who are not permanent members of the Security Council. This
raises the familiar question of double standards, to which the only answer
can be this: the reality that interventions may not be able to be mounted
in every case where there is justification for doing so is no reason for them
not to be mounted in any case.

Legality versus Legitimacy

There remains to address the problem of what exactly is to be done in a sit-
uation in which the criteria of legitimacy seem manifestly to be satisfied,
yet the cloak of formal legality is not available because, for whatever rea-
son, the Security Council fails or refuses to authorize the relevant military
action.

As the ICISS commissioners expressed it, in these cases a very real
dilemma arises as to which of two evils is the worse: the damage to inter-
national order if the Security Council is bypassed, or the damage to that
order if human beings are slaughtered while the Security Council stands by.
Their own response to this dilemma was not to try and establish some
alternative basis for the legality of interventions but to opt instead for a very
clear political message, in the following terms. It has to be anticipated that
if the Security Council fails to discharge its responsibility in a conscience-
shocking situation crying out for action, a concerned individual state or ad
hoc coalition will step in. And if it does so, fully observes and respects all
the necessary criteria of legitimacy, intervenes successfully, and is seen to
have done so by world public opinion, then this is likely to have “enduringly
serious consequences for the stature and credibility of the UN itself.”>2

Such an intervention is essentially what happened with U.S. and NATO
action in Kosovo in 1999—which has been seen since as essentially well-
motivated and effective by most, if not all, of the international
community—and it is realistic to argue that the UN Security Council, if it
is to maintain its standing, simply cannot afford to drop the ball too many
times on that scale. For all the weaknesses of this essentially political
response—which those of a more theoretical disposition do tend to find a
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little alien and discomfiting—there are not many ways of squaring the cir-
cle here. Any concession that as a matter of law (as distinct from morality
or principle) there are some circumstances that justify the Security Coun-
cil being bypassed is one that seriously undermines the whole concept of
a rules-based international order. That order depends upon the Security
Council, in the absence of a credible self-defense argument, being the only
source of legal authority for nonconsensual military interventions.

Another way of dealing with the legality-versus-legitimacy problem,
which may have a little more appeal to those whose taste runs more to
legal constructs than political arguments, is to call in aid the familiar court-
room process of a “plea in mitigation,” as suggested by Thomas Franck
among others.>* This would involve an acknowledgment of the illegality
combined with a claim that it took place in exceptional and defensible cir-
cumstances. Michael Byers and Simon Chesterman have made the case for
this approach about as strongly as it can be made:

If the intervening state admits that it is violating international law, the
intervention itself will not undermine the existing rules, while the
admission of illegality may in fact serve to strengthen them. . . .
Indeed the greatest threat to an international rule of law lies not in
the occasional breach of that law—Ilaws are frequently broken in all
legal systems, sometimes for the best of reasons—but in attempts to
mould that law to the shifting practices of the powerful.>*

We must simply hope that over time there emerges some greater conver-
gence between the legal and political order, that the Security Council will
work better than it has done, and that fewer cases will arise of manifest ten-
sion between legality and legitimacy.



CHAPTER SEVEN

After the Crisis:
The Responsibility to Rebuild

The responsibility to rebuild [is] to provide, particularly after a military
intervention, full assistance with recovery, reconstruction and
reconciliation, addressing the causes of the harm the intervention was
designed to halt or avert.

—ICISS, The Responsibility to Protect, 2001

Any mule can kick a barn door down, but it takes a carpenter to build it
back.
—Speaker Sam Rayburn, January 1953

Deadly conflict is rarely over when it’s over. We understand much
better now than we did even a decade ago that mass violence is much more
cyclical than linear—that the best single indicator we have of the probabil-
ity of future conflict is past conflict. Sustainable peace cannot be guaran-
teed just because a diplomatic peacemaking initiative has apparently been
successful: think of the horror still to come after the Angola agreement of
1991 or the Rwanda accords in 1993. Nor can it be ensured because a clear-
cut military victory has apparently been won: think of Afghanistan after
the withdrawal of the Soviet Union in 1989 and the defeat of the Taliban
in 2001, or Iraq after 2003. Postconflict peacebuilding is not the end of the
process of conflict resolution; it has to be the beginning of a new process
of conflict prevention, with the focus again on structural prevention, tack-
ling the longer-term, root causes of the violence in question. It is a hugely
complex, time-consuming, and usually very costly enterprise. But when
the responsibility to rebuild is neglected, by national governments and the
international governments and organizations that must stand ready to
help them, it is only a matter of time before the boil will erupt again.
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The responsibility to rebuild a society, in the aftermath of war or mass
atrocity crimes that have torn it apart, has four interrelated but distinct
dimensions, discussed successively below: achieving security, good gover-
nance, justice and reconciliation, and economic and social development.
There are a great many lessons that can be drawn from our by now consid-
erable experience of postconflict peacebuilding in the post—cold war world,
but one very basic one is that these multiple objectives have to be pursued
more or less simultaneously: physical security may always be the first pri-
ority, but it cannot be the only one, and, in particular, recreating—or
creating—a viable justice system and respect for the rule of law, and the
governance preconditions for economic development, deserves higher pri-
ority than it usually has been given. The toolbox of rebuilding measures
reflects the reality that very similar kinds of structural strategies are
involved here as for long-term crisis and conflict prevention: see box 7-1
and appendix B.

There are some other general lessons as well that, obvious as they may
seem, appear not yet to have been fully absorbed—and certainly not yet
fully acted on—by all the relevant international players. First, sort out who
should do what and when—immediately, over a medium transition period,
and in the longer term—and then allocate the roles and coordinate them
effectively, both in relevant capitals and on the ground. Second, commit the
necessary resources, and sustain that commitment for as long as it takes.
Third, understand the local political dynamics and the limits of what out-
siders can do. Fourth, have an exit strategy, and one that is not just devoted
to holding early elections as soon as possible, as important as it obviously
is to vest real local authority and responsibility as soon as possible. Fifth,
don’t confuse an exit strategy with an exit timetable; be prepared to stay,
subject to local consent, as long as it takes, recognizing that more peace-
building mistakes have been made by internationals leaving too soon and
doing too little than staying too long and doing too much.! The new Peace-
building Commission, agreed to at the 2005 World Summit—one of its few
achievements other than the endorsement of R2P—is intended to play a
major role in improving practice in all these respects, as discussed further
below. It is unusual for intergovernmental organizations of this kind to do
precisely what they are supposed to, and even more for them to do it well,
but one lives in hope.
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BOX 7-1. THE REBUILDING TOOLBOX

Structural Structural
I Rebuilding governance I Support economic
institutions development
I Maximizing local ownership I Social programs for
sustainable peace

Political/Diplomatic Economic/Social
Measures Measures
Structural Structural
I Rebuilding criminal justice I Peacekeeping in support of

I Managing transitional justice | nation building
I Supporting traditional justice | I Disarmament, demobilization,
I Managing refugee returns and reintegration
I Security sector reform

Constitutional/Legal Security Sector
Measures Measures

There is one other more fundamental lesson, which should have been
learned in Iraq after 2003 if nowhere else, that is worth internalizing at the
outset by anyone in the peacebuilding business: imposing a peace settle-
ment and democratic institutions of governance on a state and people rav-
aged by war and atrocity crimes is highly unlikely to work. What is crucial
is to somehow win a much deeper understanding among the major parties
to the conflict that they have shared interests, a common vision, and must
learn to live and work in collaboration with each other. This is much eas-
ier said than achieved, even with sophisticated special programs designed
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for this purpose, but if it is not part of the mind-set of peacebuilders from
the outset, the whole process is very likely to end in tears.?

Achieving Security

PEACEKEEPING IN SUPPORT OF NATION BUILDING

It has become common, almost the norm now in the post—cold war era, for
major peace operations to have a significant peacebuilding or, as more
often described in this context, “nation-building” component. That is true
for those conceived from the outset as “peacekeeping plus” missions,
focused on supporting and consolidating peacemaking processes, stabiliz-
ing the country in question through immediate postconflict transition,
and paving the way for long-term development, as with the missions led
wholly, or most of the time, by the United Nations in Namibia, El Sal-
vador, Cambodia, Somalia, Mozambique, Haiti, Eastern Slavonia, Sierra
Leone, and Timor-Leste.? It is also true for a number of heavy-duty peace
enforcement missions led by the U.S. and various combinations of allies,
acting with or without an initial UN mandate, as in Bosnia, Kosovo,
Afghanistan, and Iraq.

A comprehensive Rand study of all these operations has concluded,
interestingly, that while, for familiar reasons, the United States and its allies
have been much better in recent decades than UN-led forces at mounting
high-posture, large-footprint, peace enforcement, or actual war-fighting,
operations—where the whole point of the enterprise is to confront an
enemy, identified as such for better or worse, from the outset rather than
dealing with spoilers after some kind of peace has been agreed—the UN
has in fact been very much better, in terms of achieving sustainable peace
and stable governance, when it comes to the use of military resources in
support of nation building. This has something to do with UN-led mis-
sions usually having been less intrinsically difficult—although, as I can
well personally recall, there can have been few postconflict missions more
complex in their design and stressful in their implementation than Cam-
bodia from 1991 to 1993.%> But the UN success is also attributed to gener-
ally more modest ambitions (“American officials tend to emphasize
democratization as their chief goal, whereas the UN leadership stresses the
more measurable, and somewhat more achievable goals of conflict resolu-
tion and sustained peace”), and to UN staff, with more continuity and spe-
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cialist expertise, doing a better job of learning from its mistakes
(“Throughout the 1990s the United States became steadily better ... but the
learning curve was not sustained into the current decade”).® The Rand
study concludes, “Assuming adequate consensus among Security Council
members on the purpose for any intervention, the United Nations provides
the most suitable institutional framework for most nation-building mis-
sions, one with a comparatively low cost structure, a comparatively high
success rate, and the greatest degree of international legitimacy.””

As to the costs and benefits overall of devoting military resources to
nation building, the quantitatively irrepressible Paul Collier has come up
with what appears, if one accepts the arithmetic, a very good economic rea-
son for supporting sustained peacekeeping operations in countries rav-
aged by civilian violence. Suggesting that the total cost of any given civil war
to a country and its neighbors is from $60 billion to $250 billion (taking
into account impact on growth and time needed to recover), he and his col-
leagues estimate that $8.5 billion spent on ten years of peacekeeping would
reduce the risk of renewed conflict by enough to save no less than $18 bil-
lion to $75 billion.?

There are a variety of security tasks that peacekeeping missions in the
postconflict peacebuilding stage must be prepared to perform in the gen-
eral context of providing the safe environment necessary for the restoration
of good governance, the rule of law, and the conditions for economic
growth and development. Some are essentially a continuation of the
responsibility-to-react role that was described in chapter 5 as “peacekeep-
ing for civilian protection,” in particular responding militarily, as necessary,
to spoilers who may seek to violently disrupt a hard-won peace, until such
time as confident and capable national forces can play that role themselves.
Some tasks may be more akin to ordinary law and order maintenance, a
police rather than military function but one that is crucial for stabilizing a
war-torn society and, among other things, ensuring that refugees and inter-
nally displaced persons (IDPs) are willing to return home. This is a role,
again, that has to be somehow exercised or led by peacekeepers until such
time as effective national capability has been built or rebuilt, a process
often much more protracted and difficult than planners anticipate, as expe-
rience in Afghanistan, among many other cases, bears out.® “Security sec-
tor reform,” discussed below, is essentially the business of building that
necessary local capability. Interacting with this, and also discussed sepa-
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rately below, is the invariably complex and troublesome process of manag-
ing the disarmament, demobilization, and reintegration (DDR) of former
combatants.

In addition to these somewhat all-consuming roles, there are two other
more specific tasks that peacekeepers may be called upon to perform or
supervise that were identified in the ICISS report and are worth specific
mention here.!° One is mine clearance. Worldwide, there remain some 40
million to 50 million active land mines currently in the ground in almost
every significant civil conflict area.!! In 2006 uncleared land mines killed
nearly 1,400 people and left many thousands more injured: the number of
known mine injury survivors rose to 473,000, many of whom now need
lifelong care.!? Demining operations are clearly essential not only for the
immediate safety of people in the areas in question but also for the return
of civilians to areas previously subject to conflict. But they have to be car-
ried out not only with great technical expertise but a care that can seem
painfully slow. As former U.S. land mines expert and now International
Crisis Group Deputy President Donald Steinberg has recalled,

In the rush to see Angola’s four million displaced persons return to
their homes in a country where large numbers of landmines had
been planted, we focused primarily on the commercial demining of
major roads. Regrettably, our humanitarian demining efforts in local
fields, forests, and lakes were given secondary priority. When the dis-
placed returned to their homes and started going out to plant fields,
collect firewood, and fetch water, there was a rush of tragic landmine
accidents.'

The pursuit and apprehension of indicted war criminals is another task
very likely to fall upon international peacekeepers during the peacebuild-
ing phase. It is one that has tended to remain sadly incomplete, with
enforcement agencies finding local intelligence often difficult to obtain
and fearing violent local reactions from one side or another if their dili-
gence should succeed. Even when, as discussed later, there is a desire on the
part of the national population to place more weight on reconciliation
than accountability, and even given the reality, discussed in chapter 5, that
considerations of peace will occasionally trump those of justice when it
comes to concluding peace negotiations, there are some crimes commit-
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ted that are so unconscionable as to make their non-prosecution by
national or international courts an unacceptable option. But actually
apprehending indicted war criminals remains hugely difficult, with the
advent of the International Criminal Court not offering any institutional
solutions and, if anything, exposing even more starkly the problem of
lack of enthusiasm and cooperation in making arrests. The most blatant
cases were for many years the non-capture of International Criminal Tri-
bunal for the former Yugoslavia (ICTY) Bosnian Serb indictees Radovan
Karadzic and Ratko Mladic: despite various efforts by NATO forces and
local authorities, and much continued international pressure on the Bosn-
ian and Serbian governments, Karadzic was not captured until July 22,
2008, after a change of government and as this book was going to press,
while Mladic, who received an army pension as late as November 2005,
remains at large."

DISARMAMENT, DEMOBILIZATION, AND REINTEGRATION (DDR)

This is an essential part of the postconflict peacebuilding and stabilization
process, aimed at interrupting the conflict cycle and facilitating a transition
of armed groups into national forces or back into civilian life. To be effec-
tive, as with so much else in postconflict peacebuilding, it requires close and
effective cooperation between national authorities and the international
missions assisting them. In some contexts this is much more than a
straightforward security problem: in Afghanistan, for example, successful
DDR will necessarily involve, by reducing the influence of warlords, a
major restructuring of the political landscape, and the halting progress of
these programs has been a factor holding up other political, economic,
and administrative developments.!* The overwhelming lesson from all
experience is that the political will of the principal parties is essential for
DDR: while pressure can be applied by international bodies and their
resources used to facilitate the process, this is largely futile without clear
commitment from the parties themselves.

Disarmament, aimed at the collection and destruction of existing
weapons and the progressive suppression of the capacity to produce or
purchase new ones, is obviously likely to be most effective when based on
consent, regardless of whether any external forces involved in the process
are deployed under Chapter VI or VII mandates. But achieving voluntary
disarmament regularly runs into local resistance from combatants, with
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peacekeeping operations often then proving unable or unwilling to com-
pel them, a recurring problem in eastern Congo among many other
instances.'® Sometimes disarmament can be more symbolic than real, in
terms of seeing the actual surrender and destruction of all usable weapons,
but be a useful contribution to the consolidation of the peace process
notwithstanding.!” It is not uncommon for peace operations facing com-
plete local recalcitrance to simply acquiesce in this reality, adjust the man-
date, and proceed with the “peace process” regardless: while not to be
enthusiastically emulated, this is sometimes unavoidable, and was the
approach taken, for example, in Angola.'®

Demobilization, even more than disarmament, has to be handled intel-
ligently and sensitively if there is not to be counterproductive backlash—
as the mindless wholesale disbanding of the former Iraqi army after 2003
makes abundantly clear, leaving scores of thousands of former soldiers,
many of whom displayed no loyalty to the regime and most of whom had
played no part at all in its atrocities, without income, future, or honor." In
some cases, like Kosovo, the problem of former combatants has been man-
aged, albeit not without controversy, less by demobilization than reclassi-
fication, with the creation of the Kosovo Protection Corps (KPC),
perceived as a way station toward the creation of an army for a future inde-
pendent country and whose command structure was essentially that of
the former Kosovo Liberation Army (KLA).?° In other cases, like Cambo-
dia, elaborate cantonment and demobilization provisions, like much of
the disarmament part of the process, simply had to be largely abandoned.!

Reintegration is the most costly and the most extensive element of DDR
and ultimately the most complex, involving a host of issues ranging from
transport arrangements to the resolution of land and property issues and
finding employment for the ex-combatants.?? Mozambique is a classic
example of a slow and long-term yet very effective process, with reintegra-
tion successful politically—with RENAMO’s transition from insurgent
group to opposition party—as well as economically and socially.?> While
employment creation schemes may not normally be the most productive
use of donor resources, and former insurgent or militia combatants may
well be among the least deserving of claimants, there is a strong security
imperative in many cases to, at the very least, detach the more dangerous
individuals from each other enough to prevent them easily reassociating,
rearming, and rethreatening.?* Public works programs are frequently
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viewed as the most effective in this respect because they tend to be within
the ability of donors to deliver; reconstruction of infrastructure is often, in
any case, a pressing postconflict need; and involvement of ex-combatants
in visible reconstruction efforts can provide a positive image of ex-
combatants as contributors to society.

There is an important social as well as economic element to reintegra-
tion, which becomes nightmarishly complex and sensitive to manage in the
case of children caught up in conflict, particularly as child soldiers.> It is
also important to take into account the special needs of female ex-
combatants, combatant associates, and dependents, and the special contri-
bution that women can make, here as elsewhere, to peace processes: women
should be included on demobilization design committees, and be empow-
ered to lobby and assist in reintegration efforts by providing them with
access to resources and training.2°

SECURITY SECTOR REFORM

Reforming the security sector—ensuring the competent performance
and properly accountable management of the armed forces, police, and
any intelligence services—is one of the biggest challenges after a conflict,
just as it is in avoiding its initial outbreak, as noted already in chapter 4.
An ineffective and badly structured security system potentially fuels new
tensions and violence, and reform of this sector is often an essential first
step in opening up the political climate toward a democratic process.?”’
The military components of international peacekeeping missions usually
play an important role in efforts to professionalize existing armies or
create new ones, but in the case of police reform, it is usually preferable
for that input to come from civilian components. Intelligence services are
something else again. There may be a need for special agencies to com-
bat terrorism and deal with internal and external security challenges, but
they must be highly professional in character, under close government
policy control, open to some appropriate degree of external oversight, not
in the business of undermining democratic freedoms—and produce use-
ful information. Perhaps there may be paragons of those many virtues in
the wider international community, able to pass on their expertise
accordingly to frailer brethren in postconflict societies. But as someone
who in the course of his earlier ministerial career had responsibility for
both external intelligence gathering and internal counterespionage, and



After the Crisis: The Responsibility to Rebuild

many international contacts in those capacities, I am afraid that I remain
a little skeptical.?®

On the military side, strategies for reform encompass enhanced educa-
tion and training for military forces; strengthening civilian control mech-
anisms, including budget control; and generally encouraging efforts to
ensure that security services are accountable for their actions and operate
within the law.?* The immediate object for national governments, sup-
ported by such international assistance as they can get, should be profes-
sionalization: ensuring that armed forces focus on their primary mission
of external defense, restoring or achieving higher standards of personal
discipline, ensuring their criminal accountability, removing them from
politics and private business, or more effectively subordinating them to
appropriate control by the legitimate government (most desirably a civil-
ian and representative one).’® Armies are frequently inappropriately
involved in internal security; in a pathological case like Liberia, this led to
their becoming ethnically based, wholly politicized, and effectively
employed by Charles Taylor to crush his opponents.*' Structural reform
needs to be driven by the (civilian) government but also requires fairly
comprehensive compliance of the entire chain of command in the armed
forces. Various incentives can be employed to encourage progress: in Mace-
donia, for example, NATO’s Membership Action Plan and Partnership for
Peace program have been useful catalysts to the reform of force structures,
with the reform process itself assisted, including by the successful place-
ment of an influential British special defense adviser inside the ministry.>

Similar imperatives apply for police forces, where indiscipline, corrup-
tion, and incompetence are even more immediately socially destabilizing.>
The challenges of recruiting and training local police (as well as the linked
problem of reforming other elements of the justice system) have been very
evident in countries from Haiti to Bosnia and East Timor but probably
nowhere more seriously now than in Afghanistan and Iraq.** There have
been a number of enthusiastic initiatives in police training and institu-
tional support by the EU and individual member states, the OSCE and
NATO, and others, as well as in the context of various UN missions with a
police component, but the kindest thing that can be said about all but a
handful of them is that the performance has not lived up to the billing.
Capable leaders, a professional police force, subnational local oversight,
police monitoring, public education on democratic policing, the intro-
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duction of professional management strategies, and adequate resourcing
are the basics of building a sound and effective police system.

In ethnically or religiously polarized societies, armed forces or security
services are often heavily skewed toward one ethnic or religious group,
and it is important that any restructuring process seeks to redress that.
Not that the task is ever easy: in Burundi the army has traditionally been
dominated by the minority Tutsi military class, in Macedonia only 3 per-
cent of the army corps have been Albanian even though they represent 40
percent of the population, while in Northern Ireland the Royal Ulster Con-
stabulary police service, overwhelmingly dominated by Protestants, was—
until effectively reformed following the 1999 Independent Commission
chaired by Lord Patten—understandably accused by the nationalist com-
munity of sectarian bias in favor of unionists.*

Achieving Good Governance

REBUILDING INSTITUTIONS OF GOVERNANCE

There are two distinct dimensions to this task in postconflict peacebuilding
situations: the immediate restoration of government services, and the cre-
ation, or recreation, of a system of governance—with functioning executive,
legislative, and judicial institutions—that is capable of sustaining peace in the
longer term. A preoccupation with the niceties of constitution making is
unlikely to win many local friends if not only law and order is in a
shambles—the security issues just addressed—but energy and water supplies
are erratic or nonexistent, roads are impassable or unusable, telecommuni-
cations are out, public health delivery has collapsed, and schools are not
open. So much is obvious, but making governance happen at this basic level
sometimes seems beyond the capacity of even the most apparently capable
of interveners, as the experience of Iraq after 2003 amply demonstrates.
The first need, accordingly, is to establish a workable source of transi-
tional authority, capable of making the necessary decisions about basic
service provision and having them implemented. Depending on local cir-
cumstances there are essentially three options: for the existing national
government to stay in place, relying as necessary on external advice and
support, until such time as its authority can be relegitimated; for an exter-
nal intervener, in the absence of any credible immediate national alterna-
tive, to govern on its own; or for the external intervener to establish an
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interim national government by cooption, appointment, or consultation.*
The latter two options are obviously less desirable in principle than the first
but may be unavoidable. What is absolutely crucial is that intervening
international authorities get it very firmly in their heads from the outset
that they will never be in a position to deliver any of the required services
without relying hugely on host-country nationals and local institutions:
with all the problems this may entail of choosing on whom to rely and
whom to benefit with funds and power, there is no alternative but to
approach basic governance with the need to maximize local ownership, dis-
cussed further below, as a central guiding principle.

There remains a certain residual nostalgia, as noted in the ICISS report,
for the recreation of some kind of UN “trusteeship” framework for some
of those states, particularly in a postconflict environment, that can be char-
acterized as failing or failed or having institutions so minimally credible
that even “failed” seems generous and “phantom” a more accurate descrip-
tion.”” Such a framework does notionally still exist in the UN Charter, as
Chapter XII, but it predated the age of decolonization and is now for all
practical purposes defunct: the Charter would need to be rewritten to make
it applicable to actual sovereign member states, as distinct from dependent
territories, and that seems inconceivable in the contemporary age. Proba-
bly the most that can be hoped for is that the new Peacebuilding Commis-
sion, discussed further below, will evolve over time to the point where it can
effectively coordinate the support of a broad range of countries and insti-
tutions to manage these extremely difficult situations—with Somalia, now
seventeen years without an accepted national government, the most press-
ing example—in a more coherent and committed fashion than the inter-
national community has managed so far.

The bigger challenge than getting the basics of service-providing gover-
nance in place is to develop a longer-term governance structure that is not
only capable in this minimal sense but is responsible and genuinely repre-
sentative. It is important not to be overambitious in this respect: as the
Rand study points out (in a chapter nonetheless headed “Democratiza-
tion”!), the “prime objective of most nation-building missions is to make
violent societies peaceful, not to make poor societies prosperous or author-
itarian societies democratic.”* I, for one, remain disappointed that Cam-
bodia, after all the effort put into creating democratic institutions and
respect for human rights, remains such a laggard on both counts but con-
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sole myself with the thought that the central object of the whole peacemak-
ing and peacebuilding exercise there in the late 1980s and early 1990s was
to bring sustainable peace to a country that had suffered appallingly for
nearly twenty years from massive bombing, civil war, a genocidal reign of
terror, invasion, and renewed civil war, resulting overall in the deaths of
some 2 million people and the destruction of the lives and hopes of many
more—and that object has been overwhelmingly achieved. There is still
important unfinished business left on the governance front, but Cambo-
dia is today on nobody’s conflict or mass atrocity watch list.

Most of the points that were made in chapter 4, in the context of “the
responsibility to prevent,” about the structural ingredients of good
governance—including fair constitutional structures, effective human
rights protections, promotion of respect for the rule of law in general, and
the eradication of corruption in particular—are equally applicable in the
present rebuilding context and do not need to be repeated. Perhaps what
does need a little more attention here is the role of elections in legitimating
governments in the postconflict stage.

The reality is that holding elections—although good for political show
business and much loved as an exit benchmark for governments anxious
to meet their expeditionary commitments and go home—quite often has
nothing much to do with democracy. The International Crisis Group was
one of the first organizations to make this point loudly and clearly, oppos-
ing as we did a rush to an early election in Bosnia in 1996, not only because
the formal conditions under the Dayton Accords had not been met but also
because we feared this would consolidate ethnic divisions that remained
highly charged and manipulated by the ruling parties, and had not had the
chance to be counterbalanced by the development of national secular polit-
ical forces, or at least strong civil society institutions.* Since then this kind
of concern has become a very commonly chanted mantra, best encapsu-
lated in the observation by Richard Haass that “electocracy is not to be
confused with democracy.”*

We know that the period of transition to democracy is in many ways one
of the most dangerous and fragile of all, especially, as Timothy Garton
Ash has put it,

in countries divided along religious and ethnic lines, and where you
rush to the party-political competition for power without first hav-
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ing a functioning state with well-defined borders, a near-
monopoly of force, the rule of law, independent media and a strong
civil society. That’s what happened in the former Yugoslavia. That’s
what’s been happening, in different ways, in Palestine, in Lebanon
and in Iraq. Full liberal democracy contributes to peace; partial, half-
baked democratization can increase the danger of war.!

This all leads him to conclude, appropriately, not that we should retreat
from democratization but that we should rethink our priorities in the way
we pursue it. As New York Governor Al Smith said in the 1920s, in a line that
has application to Pakistan and Bangladesh recently, among many other
societies, “The only cure for the ills of democracy is more democracy.”*?

In formal institutional terms, the most important thing to prioritize in
this respect is probably the rule of law. The argument has been very well
put by an experienced Australian election specialist, William Maley, draw-
ing on his observations of East Timor, Angola, Namibia, Cambodia,
Afghanistan, and Iraq:

Elections should be preceded by concerted steps to restore a function-
ing judiciary and a culture of legality, and a functioning police and a
culture of law-enforcement. . . . The rule of law is central to demo-
cratic civility, and without it there can be little in the way of mean-
ingful democratic choice. Meaningful choice is free choice, and
without a framework that protects citizens’ freedoms, the “choices”
people make should be seen as a form of theatre rather than as an
exercise in popular decision-making.*

In less formal terms, the crucial need is for civil society—with such exter-
nal support as is possible and appropriate—to have more time to develop
its voice and allow new movements, forces, and potential new leaders to
emerge.

MaxiMi1zING LocaL OWNERSHIP

The ICISS commissioners were clear that the aim of international actors on
the ground in postconflict situations had to be to “do themselves out of a
job,” expressing the critical issue in the starkest of terms: “Intervening to
protect human beings must not be tainted by any suspicion that [it] is a
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form of neo-colonial imperialism. On the contrary, the responsibility to
rebuild, which derives from the obligation to react, must be directed towards
returning the society in question to those who live in it, and who, in the last
instance, must take responsibility together for its future destiny.”+

Peacebuilding that is almost exclusively externally driven is usually
unsustainable: the point is not that internal actors will necessarily “develop
better policies than external actors, but experience shows that external
domination generates resentment, inertia and resistance.”** Minimizing
external ownership is often, however, easier said than done. In Afghanistan,
for example, it was decided from the outset that, while protecting the secu-
rity needs of the population, and particularly certain groups at particular
risk, would require fairly heavy international engagement, the UN Assis-
tance Mission in Afghanistan (UNAMA) “should aim to bolster Afghan
capacity (both official and non-governmental), relying on as limited an
international presence and on as many Afghan staff as possible, and using
common support services where possible, thereby leaving a light expatri-
ate ‘footprint.”* Subsequent developments, not least the explosion of drug
production and the weakness of economic development and certain criti-
cal sectors like policing and justice generally, have led to some anxious
questioning of whether the “light footprint,” attractive as it seemed, was
really the right strategy.’

What is important is that moves toward local ownership not be token.
Samantha Power describes the salutary experience in this respect of the
late—and very sadly lamented by me, among a legion of others around the
world—Sergio Vieira de Mello when, as the UN Secretary-General’s Spe-
cial Representative in East Timor, he established in 1999 the National Con-
sultative Council (NCC), an advisory body that he hoped would make the
Timorese feel as though they had more of a say in their future, and in fact
from whom he did seek consensus on major decisions, like establishing a
civil service. But with it evident soon enough that the Security Council had
authorized only its own administrator to make law, and that the NCC
could be at best only a sounding board, Jose Ramos Horta, later to be for-
eign minister and president, declined to serve on it, and Xanana Gusmao,
later to be president and prime minister, recalled, “We felt we were being
used. We realized we weren’t there to help the UN make decisions or to pre-
pare ourselves to run the administration. We were there to put our rubber
stamp on Sergio’s regulations, to allow the UN to claim to be consulting.”
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Not long after, Gusmao began to refer to the UN presence as the “second
occupation.”*® That was somewhat unfair, and as events subsequently tran-
spired, the UN and other international players engaged in the process could
not have been clearer about their willingness to hand over real power to
national leaders sooner rather than later, as they did in 2002. But the extent
to which both real and perceived power were vested, until then, in a single
international figure remained a highly sensitive issue.

Achieving Justice and Reconciliation

REBUILDING THE JUSTICE SYSTEM

There are few more urgent imperatives in postconflict societies than restor-
ing a functioning justice—and above all, criminal justice—system in those
many situations where the rule of law, and all the institutions needed to
support it, have manifestly broken down. What is required is not just effec-
tive policing but functioning courts, prisons, and in some cases, where
respect for a previous governing system has totally evaporated, even an
acceptable body of basic substantive law. In the Cambodia case—the first
really major attempt to provide in a UN peacekeeping mission support for
national authorities across a whole range of civil administration
functions—it became rapidly obvious, as it has been in many missions
since, that simply not enough planning and resources had been devoted to
these crucial needs. As the ICISS commissioners put it, “If an intervening
force has a mandate to guard against further human rights violations, but
there is no functioning system to bring violators to justice, then not only
is the force’s mandate to that extent unachievable, but its whole operation
is likely to have diminished credibility both locally and internationally.”+

The case has been made many times for “justice packages” to be a cen-
tral component of all peacebuilding support missions.*® Elements of such
a package would include provision, as appropriate, for a body of criminal
law and procedures drawing, in as non-culturally-specific a way as possi-
ble, on universal principles; civil police, with training as well as immediate
law enforcement responsibilities; a panel of judges, prosecutors, and
defenders able to work with available local professionals during the tran-
sitional period, again with an obligation to train their local successors; and
adequate correctional facilities and personnel to staff them while develop-
ing local replacements. The Rand nation-building study has, here as else-



164 | Operationalizing the Responsibility to Protect

where, made some very interesting calculations of the scale and cost of the
support needed to deliver a well-functioning justice sector, taking into
account not only mentoring needs that have emerged from past opera-
tions but the realities of cost constraints and the likely availability of inter-
national personnel. After comparing data from a dozen completely
different systems across the world, it reccommended, for example, that as a
rough rule of thumb there be provided one adviser for every ten judges,
one mentor for every thirty prosecutors, and one adviser for every prison.
This would translate, for a country with the size and needs of Mozam-
bique, into a commitment of around 240 personnel at an international
cost of some $45 million annually.!

MANAGING TRANSITIONAL JUSTICE:
ACCOUNTABILITY VERSUS RECONCILIATION

In postconflict societies trying to rebuild themselves after mass atrocity
crimes have been committed (often, as in the case of Rwanda, by very large
numbers of people, not just isolated psychopaths), both national leaders
and internationals trying to advise and assist them face hugely difficult
dilemmas in deciding how, on the one hand, to ensure accountability for
those crimes but, on the other, somehow to achieve social reconciliation.
In one society investigations of mass murder and prosecutions of those
responsible for it in national, international, or hybrid courts may well be
thought to contribute to a sense of political catharsis that clears the air,
relaxes tensions, and opens the door to restorative justice.? But in another
it may be seen as increasing instability and deepening hostility among
adversarial groups: Mozambique and Namibia are among many examples
where reconciliation was pursued to the exclusion of accountability.*

Between the polar extremes of emphasizing retributive justice through
trial and punishment, and hoping that time itself will be sufficient to heal
the wounds and memories of past atrocities, there lie several other options,
a number containing elements of both approaches.** One is simply post-
ponement, delaying the day of reckoning—as essentially Chile and
Argentina did until the society was felt to be strong and cohesive enough
to face its past and itself impose accountability for those crimes without
fear of destabilizing consequences.*

A second is lustration, the barring, by administrative rather than judicial
process, of a whole class of individuals from public employment, political
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participation, and the enjoyment of other civil rights—as with denazification
in Germany and demilitarization in Japan (for both of which there was an
administrative appeal apparatus), and de-Baathification in Iraq (where there
was no such process).>® This can work where the class in question is clearly
defined and comprehensively discredited, with its members all evidently
sharing some moral responsibility, but it tends to be counterproductive, gen-
erating resentment and resistance, where, as in Iraq, these conditions are not
met. A more selective version of this approach may be described as vetting,
as for example in Bosnia where, after the Dayton Peace Accords, many mem-
bers of military, paramilitary, or police forces responsible for serious viola-
tions of basic rights of ethnic or minority groups were dismissed from
service;”” or in the Czech Republic, Lithuania, and post-unification Ger-
many, where administrative purges temporarily removed those affiliated
with past abuses from certain positions in the public sector, with a particu-
lar emphasis on those who are alleged to have collaborated with the former
secret police;*® or in Greece, where “accountability for abuses committed
during the 1967-74 rule by a military junta, separate from the prosecution
of more than 400 former officials or members of the military, involved the
administrative dismissal of as many as 100,000 people.”>

The third option is a truth commission, premised in its pure form on the
notion of fixing responsibility without attendant punishment, in effect
amnesty in return for full disclosure (thus addressing key accountability
objectives such as truth telling and delegitimization of state-sponsored
violence). In the familiar South African Truth and Reconciliation Commis-
sion, there was a heavy additional emphasis on forgiveness as a key to rec-
onciliation and less in practice on the truth for amnesty trade-off .*° In
fact almost no very senior figures from the apartheid regime appeared nor
were any prosecuted for their failure to do so, evidently because such pros-
ecutions could have derailed the fragile transition.®'

Truth commissions and court processes can also be seen as complement-
ing each other rather than being somehow in competition. In Argentina the
significant amounts of information produced by the truth commission
established in 1983 were then utilized by the authorities in prosecuting
members of the military junta that had ruled the country.®? In Sierra Leone
both a truth commission and a special court were established, and they
were held simultaneously for a time.®* Certainly trials as well as truth com-
missions may be pictured as vehicles of emotional expression and cathartic
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transformation: it has been argued that trials are beneficial because (among
other things) they can express the community’s abhorrence of the atrocities
committed and because they “can placate a victim’s desire for vengeance.”s

A fourth option is to provide reparations to victims of human rights vio-
lations, which might be either substantive (compensatory or restitutive) or
symbolic. The restitutive example most often cited, and frequently touted
as a success, is of the Canadians and Americans of Japanese descent who
were interned during the Second World War: in 1988 the American govern-
ment gave those Japanese who had been interned USD $20,000 per sur-
vivor as a form of compensation under the Civil Liberties Act, while in the
same year, the Canadian government awarded CAD $21,000 under the
Japanese Canadian Redress Agreement.®® An example of the symbolic
approach is the apology offered to the indigenous peoples of Australia on
behalf of all Australians by Prime Minister Kevin Rudd, in a moving
address to the parliament on February 13, 2008, following the earlier insti-
tution of an annual “National Sorry Day” to encourage Australians to “par-
ticipate and be involved in activities to acknowledge the impact of the
policies of forcible removal on Australia’s indigenous populations.”®® The
key consideration for those wrestling with these options is that it must
ultimately be a matter for the people of the distressed country itself to
decide which, or what combination, they choose. Certainly there must be
a strong presumption in favor of conducting whatever process is decided
upon on local soil. As David Crane has argued in the case of the Special Tri-
bunal for Sierra Leone:

The tribunal is set up for the victims, their families, towns, and dis-
tricts. At the end of the day they are the ones who will have to live with
the result and to try to put their destroyed lives back together in some
small semblance of order. A tribunal that loses that focus will drift into
history under a very dark cloud indeed. That is why in the future tri-
bunals need to be where the horrors took place, in the middle of the
crime scene. The people need to see their tribunal in action.’”

TRADITIONAL JUSTICE

Taking the point just made one step further, another option for dealing
with postconflict accountability and reconciliation issues is to rely on tra-
ditional justice mechanisms—informal tribal, local, grassroots, and/or
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village-level justice systems that owe nothing to European-derived state-
level justice. In some contexts traditional justice may be a viable comple-
ment, or alternative, to conventional state-administered justice systems,
given that establishing conventional forms of governance in postconflict
settings, or in countries where states are fragile, is complex and time con-
suming.

Rwanda provides an example of efforts made to reinvent a form of tra-
ditional justice. In an attempt to address in a manageable way the massive
number of crimes committed during the 1994 genocide, the government
reintroduced in 2002 a form of traditional justice known as “gacaca,” with
the stated intention both of easing pressure on the conventional justice
system and helping bring about national reconciliation through traditional
means.®® Gacacas are state-mandated courts with legal jurisdiction, where
a panel of lay judges coordinates a process in which survivors and arrested
suspects confront each other without lawyers, and the community gives
testimony, drawing on traditional, rural conflict resolution mechanisms
normally used to settle minor village disputes. But applying this process to
crimes of the scale involved here—where those found guilty of murder
can receive sentences of up to twenty-five years—poses some real prob-
lems, in that the accused are denied legal representation, many judges are
illiterate and have little legal knowledge, and the system’s reliance on vol-
untary confessions encourages self-incrimination.*

Given the chronic shortage of judges and lawyers in Rwanda and its
huge prison population, some see the gacaca courts as a pragmatic and nec-
essary addition to the slow, expensive conventional justice system.” The
gacaca emphasis on reconciliation may also prove a more effective means
of undermining the country’s culture of impunity than the distant Inter-
national Criminal Tribunal for Rwanda in Arusha, Tanzania, which has
itself had a number of serious problems.”’ However, benefits that arise
from the gacaca courts must be weighed against their potential for abuse—
the shortcomings identified are significant, and the aim cannot be to mete
out summary justice or the system be allowed to undermine internation-
ally accepted standards of fairness and human rights.”?

A British project to restore Sierra Leone’s rural paramount chiefs in
2000, with the aim of stabilizing the postconflict situation there and
encouraging displaced people to resettle in their villages, pointed up
another potential hazard of attempts to revive traditional justice.” In
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strengthening the customary authority of paramount chiefs—considered
a major source of 1990s conflict—the conditions for renewed conflict may
have been inadvertently recreated. As the International Crisis Group has
pointed out in Liberia and Sierra Leone, the project’s at first sight attrac-
tive reliance on the traditional may have missed an opportunity to encour-
age citizens to reconsider the modes of domination and governance that
had been among the initial causes of conflict.”

These considerations are by no means applicable just to Africa, or only
in a postconflict context. In a report on Pakistan’s judiciary system, for
example, Crisis Group argued that traditional tribal justice systems, while
speedier and less expensive than formal courts, were more open to abuse
and subjective, coercive forces, and unlikely to deliver justice. Women fared
especially poorly under traditional justice mechanisms that condoned or
prescribed punishments such as gang rape and honor killing. Since infor-
mal dispute resolution mechanisms, involving tribal or village-level coun-
cils, were unlikely to deliver justice, conventional courts (in this case district
and civil courts in the subordinate judiciary) would need to remain a crit-
ical part of dispute resolution strategies.”

MANAGING REFUGEE RETURNS

In many postconflict peacebuilding situations, putting in place the condi-
tions under which refugees and internally displaced persons can return to
their homes is one of the highest of all priorities. For example, in Kosovo
in 1999 more than half the population was displaced, with a quarter flee-
ing its territory, and the issue has been a particularly acute one in every
Balkans postwar context: the International Crisis Group alone published
between 1997 and 2002 thirteen reports solely devoted to refugee and IDP
issues in that region. In Timor-Leste, fully 80 percent of the population,
around 265,000 people, became refugees after the 1999 violence following
the independence referendum, with some 100,000 IDPs still living in camps
in 2008, causing security risks und undermining the process of reconcili-
ation and reconstruction.” And low levels of return are everywhere a sure
sign of continuing insecurity, as for example now in Iraq.”

The problem is not just one of providing the right physical, economic,
and social environment to enable sustainable returns: it also has, as empha-
sized by the ICISS commissioners among others, a number of legal dimen-
sions.”® How the issue of transitional justice is handled in a country like
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Rwanda, as discussed, is one aspect of this. Another dimension is unequal
treatment in the provision of basic services, repatriation assistance, and
employment, with administrative and bureaucratic obstacles deliberately
created to send a powerful signal that returnees are not welcome: discrim-
ination in the provision of reconstruction assistance was a major problem
in Croatia, for instance, where it was enshrined in law.” Property laws have
been a particular source of grief, either providing inadequate protection of
property rights or being deliberately framed to deter potential returnees
and disadvantage those who do return.®® Other barriers, as well as straight-
forward obstruction by local authorities, include difficulties in establishing
tenancy rights over formerly socially owned property, the main form of
property holding in former Yugoslavia, for example, and the loss, in con-
flict environments, of legal documentation.®!

A clear definition of property rights can prevent or mitigate grievances
that may stem from property disputes arising from refugee returns and
should therefore be part of any legal or constitutional reform after a vio-
lent conflict and mass atrocity crimes.®> One possibility is to include
refugee return and property issues in peace agreements, as for example in
Annex 7 of the Dayton Agreement ending the war in Bosnia, which pro-
vides a legal basis for organized property claims.®* However, evictions alone
will not solve all returns issues: a sizable amount of new housing stock will
usually need to be built throughout the country, and donor-funded proj-
ects are critical in meeting these needs. And beyond all that, measures have
to be taken to ensure return sustainability, which is pivotal to the long-term
success of repatriation. This is about creating the right social and eco-
nomic conditions for returnees: it includes access to health, education, and
basic services, and is linked to reform in other areas—eradicating corrup-
tion, promoting good governance, and long-term economic regeneration
of the country.®*

Achieving Economic and Social Development

EcoNnoMic DEVELOPMENT

There are two very big economic tasks that have to be accomplished by
national postconflict peacebuilders and their international advisers and
supporters.®® The first is to stabilize the economy, creating an environment
in which people can simply engage in ordinary activity, safely and prof-
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itably: not an easy task when the currency is likely to have been debased,
the revenue system broken, infrastructure destroyed, and the labor market
chaotic. The key challenges are to stabilize the currency (where the Inter-
national Monetary Fund [IMF], for all the angst it has generated in the
global South in the past, clearly remains the best equipped to lead with
technical assistance and emergency financing); to reestablish some kind of
revenue base, in a way that will neither generate new distortions, including
in the sensitive resource sector if the country has one, nor multiple new
opportunities for corruption (and at the same time hopefully make a start
on distributive justice); to generate donor support (preferably pooled
through World Bank or UN Development Program trust funds, to mini-
mize the prioritizing and administrative problems associated with a mul-
titude of separate contributors); and to start to build an effective,
accountable, and non-corrupt civil service. Having international civil ser-
vants as advisers or mentors to senior, and in some cases mid-level, civil
servants can help ensure that government services are delivered while local
control is restored. The International Crisis Group in 2004 recommended
a particularly intrusive form of international engagement in some of these
areas, including, for example, the insertion of international experts with co-
signature authority in key parastatals to help control revenue flows, which
subsequently came to be embraced by Liberia in its Governance and Eco-
nomic Management Assistance Program (GEMAP).%

The second big task is to move from basic stabilization to creating the
conditions for sustained economic growth, with the potential for external
investor rather than just donor support (for which having a general gov-
ernance environment that looks respectful of the rule of law seems an
indispensable requirement). This means, more specifically, bringing infla-
tion under control, bringing budgets into some kind of balance, having a
viable central banking system, having tax and regulatory systems that are
transparent and readily enforceable, and getting donor or, as appropriate
and possible, investor support for infrastructure reconstruction and
development—not an easy set of tasks even for a fully developed conflict-
free country. All of these policies and programs will usually require sus-
tained international technical assistance and a good deal of financial
support. For the quantitatively inclined, the Rand nation-building study
estimates that effective assistance for reconstruction and development after
a major civil conflict means providing one-third to two-thirds of a state’s
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GDP in the first three years, gradually reducing to around one-fifth of
GDP by the seventh year (which, with expected GDP growth, should not
imply any reduction in absolute levels of support).*”

SociAL PROGRAMS FOR SUSTAINABLE PEACE

As emphasized in the discussion of prevention strategies in chapter 4,
societies that are at risk of the occurrence or recurrence of conflict need
to work hard not just at getting the commanding heights of government,
security, and economic systems right but at having peacebuilding work
from the bottom up as well. All that was said about the utility of commu-
nity peacebuilding programs and organizations with regard to preven-
tion is just as relevant, if not more so, to postconflict rebuilding. Women,
in particular, are far more than victims in this context: they are often the
key not only to preventing the reemergence of violence and resolving
ongoing conflict, but to rebuilding societies once the guns go silent. Inter-
national Crisis Group research in Sudan, Congo (DRC), and Uganda sug-
gests that peace agreements, postconflict reconstruction, and governance
do better when women are involved: one of the main reasons is that
women tend to adopt a more inclusive approach toward security and
address key social and economic issues that would otherwise be ignored.
But in all three countries, they remain marginalized in formal processes
and underrepresented in the security sector as a whole, and it remains
important that governments and the international community do much
more to support women peace activists, including through funding, train-
ing, and inclusion in assessment missions and other decisionmaking
mechanisms.®

Education remains the other critical social underpinning for sustainable
peace that must be mentioned again in this context. For countries coming
out of years of mass violence, getting children back to school signifies a
return to normalcy as well as an investment in the future. In settings where
educational infrastructure has been destroyed, rebuilding schools, training
teachers, and distributing materials—including those specifically promot-
ing education for tolerance—must be given priority.** There are multiple
international actors, both intergovernmental organizations and many
NGOs, able to play a significant support role here. One campaign showing
the way was that in Colombia in 1996, when millions of children and
adults, under the auspices of the United Nations Children’s Fund
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(UNICEF) and in collaboration with the Movement for Peace, mobilized
to put an end to violence and work for peace and social justice, eventually
forcing the then-government to make this objective a priority.*

The Role of the Peacebuilding Commission

The Peacebuilding Commission (PBC), endorsed as a concept at the 2005
World Summit and established soon after as an intergovernmental advisory
body by resolutions of the General Assembly and Security Council, was
designed to address a long-standing and obvious weakness in the institu-
tional response to postconflict situations, namely the tendency for interna-
tional interest, attention, and donor resources to fall away rapidly after the
immediate excitement of achieving an end to mass violence was over.”!
International commitment all too often could be expressed graphically as
a bell curve heavily skewed to the left-hand end of the time scale, with a
long, very skinny tail to the right. The need was clear to establish not just
another body to improve the UN’s own peacebuilding efforts but to
address the strategic deficit in the international body as a whole when it
came to follow-through.

What was required, in the view of the High-Level Panel whose report
was the immediate catalyst for the PBC’s creation, was a forum and sup-
porting secretariat that would enable all the key actors—the national gov-
ernment in question, donors, regional and international organizations,
and the international financial institutions—to reach agreement on strate-
gic priorities, enable better coordination on delivery, sustain attention over
time on the rebuilding problems of the country in question, and help mar-
shal the resources required to address them.*? It was the view of the panel
members—although we did not express this quite so robustly in the text of
our report—that, if nothing else, the creation of the PBC might prove to
be very useful in ensuring that when commitments were entered into by
international donors and others, there would be no subsequent weaseling.

The first year of the operation of the PBC—from mid-2006 to mid-
2007—disappointed many hopes, if not expectations. There was endless
wrangling about the composition and procedure of the umbrella body,
the Organizational Committee, with much of the subtext the familiar UN
food fight between the Security Council and General Assembly; not much
drive from the Peacebuilding Support Office inside the Secretary-General’s
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office, which took an inevitable age to become fully staffed and functional;
not much focus in the country-specific meetings, where the real hands-on
work was supposed to be done, even after the first two country cases,
Burundi and Sierra Leone, were taken on; and an unseemly preoccupation
with the distribution of the resources of the new Peacebuilding Fund,
which was designed not to be just another source of support for worthy
NGO and other projects but to fund very urgent, targeted interventions
(for example, time-critical activities in the lead-up to the Sierra Leone elec-
tion) that might otherwise go unfunded because they were outside tradi-
tional development assistance areas.

By early 2008, however, skepticism had turned into cautious optimism,
thanks to some demonstrably positive impacts on the ground in Burundi
(in particular the defusing of a looming crisis over IMF funding) and
Sierra Leone (with stakeholders reaching agreement on controversial
strategic framework priorities, including energy); effective engagement
and leadership by country-specific meeting chairs; signs that the Support
Office was finding its feet; and some cooling in the political temperature
as those more entranced by procedural and ideological battles than the
need to solve practical real-world problems went off to tilt at other
windmills.

That said, there is still much to be done to make the PBC the central part
of the landscape it has to be if there is to be a dramatic improvement in the
exercise of the responsibility to rebuild. It needs to deal with many more
cases, and at a rather earlier stage of the transition from immediate post-
conflict to stabilization than has been the case with its country subjects so
far (just Burundi and Sierra Leone, and more recently Guinea-Bissau); it
has to be prepared to take on and provide significant value-added input to
very large problem cases like Afghanistan and Iraq, not the much smaller
and more manageable ones that have been its brief to date; it needs to do
much more to improve the effectiveness of its internal procedures and
support arrangements; it needs to get much more focused buy-in from
many of the UN agencies and other participants who have themselves been
less than optimally internally coordinated, as between field and headquar-
ters and various fiefdoms within the latter, and not as constructively
engaged in the PBC’s coordination role as they should; and it needs to
expand the quantity and improve the quality of its working relations with
the international financial institutions.
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As has been pointed out in an excellent recent analysis of its role com-
missioned by the government of Denmark, making these and other points,
the Peacebuilding Commission does have two great strategic advantages
that give it the potential to make, over time, a huge practical difference: it
is the only body in the UN system that explicitly links together its politi-
cal, security, and economic functions, and it is broad and balanced enough
in its composition to have a chance over time of bridging some of the dis-
tracting and debilitating North-South and political-developmental divides
that have inhibited such progress in the past.”> There are grounds for hope.



CHAPTER EIGHT

Institutional Preparedness:
The Actors

Blaming the U.N. for Rwanda is like blaming Madison Square Garden when
the Knicks play badly.
—Ambassador Richard C. Holbrooke, 2007

When it comes to actually delivering the appropriate response to
responsibility to protect situations—be it preventive, reactive, or rebuild-
ing in character—who is actually capable of doing what? There is a large
cast of actors potentially available in the international community: the
multiple entities that make up the UN system, other global and regional
intergovernmental organizations, national governments, and nongovern-
mental organizations. But who among them can best do whatever job is
required, by whatever means are needed—supportive, persuasive, or coer-
cive? This chapter discusses the respective contributions, actual and
potential, of the major international actors and how they might be
strengthened.

The United Nations System

The UN is and should remain the natural focal point for debating and
responding to R2P situations, whether the context is the long-term preven-
tion of mass atrocity crimes, reaction to their imminent or actual occur-
rence, or picking up the pieces after the event to ensure there will be no
recurrence. It has effectively universal membership; the worldwide legiti-
macy that flows both from that and from the language of its Charter; mul-
tiple theatres and stages for debate, including the General Assembly and
Human Rights Council; great executive authority vested in the Security
Council on matters of war and peace; and leadership of real inherent
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stature and moral authority in the secretary-general, who can choose to
bring almost any security issue to the attention of the Security Council at
any time and play a critical role in the prevention and resolution of any
conflict, either directly or through appointed special representatives and
envoys.

It is not widely appreciated just how many different roles are played by
the multiple departments, programs, organs, and agencies within the UN
system, how many of them have performed outstandingly for many
decades, and how very little, comparatively, it all costs. The core functions
of the UN (involving the headquarters in New York; the offices in Geneva,
Vienna, and Nairobi; and the five regional commissions) engage some
37,000 people at a cost of just over $2 billion a year—about the same num-
ber of employees it takes, at rather higher cost ($3.6 billion), to run the New
York Police Department, just one part of one city’s administration in one
of the UN’s 192 member states.? If to the UN’s core functions are added its
related programs and organs (like the UNDP and UNHCR), the other spe-
cialized programs and agencies of the entire UN family (like the FAO and
WHO), and also its peacekeeping activities, the total UN system cost is
still no more than $15 billion—less than half the amount ($33.2 billion)
paid out in Wall Street bonuses in 2007.> Peacekeepers aside, the whole
UN system employs 98,000 people, about as many as work in Disney
resorts worldwide, just over half of those who sell Starbucks coffee, and
much less than a tenth of those who sell McDonald’s hamburgers.*

In addition to these UN employees, over 88,000 international military,
police, and civilian peacekeepers are currently deployed in seventeen sepa-
rate UN missions, many now with strong civilian protection mandates, at a
cost of around $7 billion (less than three weeks” worth of current military
expenditure by the United States in Iraq).> There has been a dramatic
increase in the number of such missions since the early 1990s, and for all
that went badly wrong in Rwanda, Bosnia, and elsewhere, as fully discussed
in earlier chapters, much else has gone right, particularly in postconflict
“nation-building” missions where, as already noted, the Rand Corporation
has assessed the success rate of UN-led missions as being significantly higher
than those led by the United States.® It has been persuasively argued, more-
over, that the great drop that has actually occurred in the number of con-
flicts, battle deaths, and political mass murders since the end of the cold
war—and that is the statistical reality, counterintuitive though it may be—
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has been largely attributable to the huge upsurge in activity in conflict pre-
vention, conflict management, negotiated peacemaking, and postconflict
peacebuilding activity that has occurred over the last decade and a half,
with most of this effort being spearheaded by the much maligned UN.”

All that said, when it comes to performing many of its functions, not
least those related to peace and security, the UN has an understandable rep-
utation for being “slow, cautious and bureaucratic.”® The difficult birth of
the new Peacebuilding Commission has already been mentioned in the
last chapter. In the critical area of analysis and early warning, successive
efforts to give the Department of Political Affairs (DPA) substantial new
capacity have come to naught, foundering each time on the concern of
various member states that this would lead to them becoming subject to
more scrutiny, and at an earlier stage, than they would find comfortable.
That was the fate of a central recommendation of the Brahimi panel in
2000, to establish a modestly sized information and strategic analysis sec-
retariat, and so far at least, in mid-2008, it has been the fate of a new plan
to increase DPA staff by over 100 positions to upgrade its early warning,
preventive diplomacy, and mediation support capacity (with in this
instance U.S. financial opposition playing a major role as well).” Specifi-
cally in relation to the prevention of genocide and mass atrocities, it was an
excellent initiative to create in July 2004 the position of special adviser on
the prevention of genocide, initially occupied part-time by Juan Méndez
and now full-time by Francis Deng. But getting agreement on the kind of
staffing support that would enable this position to be really effective in
practice has proved a labor of Hercules.

The problem of UN institutional effectiveness has been particularly
acute when it comes to mounting peace operations, which are “typically
debated at length, budgeted sparingly, manned inadequately and deployed
incrementally.”'* In the case of peace enforcement, the days are long gone
since the UN system had any capacity to itself mount a full-scale war-
fighting campaign: these operations are now universally seen as the
province of specially created coalitions of the willing, operating with Secu-
rity Council endorsement but without blue helmets or other direct UN
connections (although it should be acknowledged that MONUC troops in
the DRC in recent years have engaged regularly, with varying degrees of
effectiveness, in smaller-scale offensive operations against militia groups in
eastern Congo)."! And for all the debate over many years and various
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attempts to improve standby arrangements, there is still little resembling
the kind of instantly available “fire brigade” rapid reaction capability that
could have saved the lives, among others, of hundreds of thousands of
Rwandans. As to the peacekeeping operations for which there is now an
almost insatiable demand—those not just with a traditional monitoring
function but requiring active civilian protection capability—there have
been many problems. In particular, the demand has far outstripped the
supply of qualified human resources being made available and the equip-
ment they need to perform effectively. Although nearly 120 countries con-
tribute at least some uniformed personnel, the burden of supplying the
boots on the ground for these operations has fallen ever more heavily on
the countries of the global South, who would be the first to acknowledge
that they have had real difficulty in training and equipping personnel to the
relevant standard. And one measure of the equipment problem is that,
despite having nearly 12,000 military helicopters in its global inventory, the
international community has been unable to come up with the less than
thirty needed to sustain the UNAMID mission in Darfur."

It is worth remembering that things were not always like this, even dur-
ing the cold war when multilateral action of any kind was so often para-
lyzed. In July 1960, when an army mutiny wracked the Congo barely a
week after its long-deserved independence from Belgium, it took the Secu-
rity Council just two days to authorize military assistance and another
forty-eight hours for the first contingents to arrive. And over the next four
years, with up to 20,000 troops in the field, along with civilians brought in
to help maintain public services, the UN’s main aims were achieved: Bel-
gian forces left the country, its physical integrity was preserved, and an
East-West confrontation was avoided. The process was costly and contro-
versial, killed Dag Hammarskjold, and failed to achieve a government
strong enough to resist later civil war, dictatorship, massive corruption,
and foreign interference.'> But this full-scale peace enforcement mission,
and first UN nation-building one, was an extraordinary demonstration of
what the Security Council, secretary-general, and secretariat, with key
member states acting in unison, could actually do in response to a mass
violence crisis.

Whenever “the UN,” or the secretary-general or secretariat, is targeted
for criticism, those really responsible as often as not are the member states.
Former under-secretary-general Shashi Tharoor has made the distinction
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between the UN as stage and as actor, with the secretariat and agencies
often being blamed as actors for staging over which they have had no con-
trol.* To the same effect, but more pointedly still, is Ambassador Hol-
brooke’s comment at the head of this chapter. The need for major systemic
reform to the whole UN administrative system—everything from setting
and administering budget priorities to sanctions monitoring and, above all,
personnel management—has been documented and advocated over and
over again, but the delivery of necessary change constantly founders on the
concerns of various member states, or particular groups like the G77 rep-
resenting the global South, that their voice or influence will be weakened.'*
Similar problems have meant the death until now of successive attempts to
make the structure of the Security Council, the most important UN entity
of all, more representative of the world of the twenty-first century than that
of 1945.'¢ Inter- and intra-regional rivalries (as well as more disinterested
concerns about the potential unwieldiness of a significantly larger body)
have continued to mean that Africa remains wholly unrepresented among
its permanent members, and that major powers like India, Japan, and
Brazil are also denied such a voice. And specific efforts to change or mod-
ify the veto powers of the existing Permanent Five—the United States,
United Kingdom, France, China, and Russia—have been met with rock-like
resistance by the five themselves, all of whose votes are required by the
Charter for any amendment of its terms.!”

The difficulty of reaching agreement in the Security Council on crucial
peace and security issues (with, at the time of this writing in mid-2008, the
situations in Kosovo, Sudan, Iran, Burma/Myanmar, and Zimbabwe loom-
ing large in this respect), and the very divisive and often unproductive
character of much debate in other key elements of the UN system—
including the General Assembly and its key committees, and the Human
Rights Council—have meant the emergence from time to time for calls to
replace the UN, or at least to supplement the Security Council with some
international structure that might enable a detour around these obstruc-
tions and frustrations.

Based on the assessment, itself not unreasonable, that countries like
Russia and China may well be more autocratic than democratic for a long
time to come, the current favorite such idea—advanced by Robert Kagan
and embraced by Republican presidential candidate John McCain—is for
a “League of Democracies” to unite on multiple global fronts the good
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guys against the bad.'® This, however, is a profoundly misconceived enter-
prise for at least three reasons, in ascending order of seriousness. First, it
would be institutionally unworkable because there are profound differ-
ences of interest and outlook within the democracy camp on most relevant
issues (with, for example, the North-South divide tending to have rather
more salience for countries like India and South Africa than that between
democratic and authoritarian governments); this has already rendered
largely impotent and invisible the much more modest attempt to establish
a “Community of Democracies” to act as an informal democracy support
and policy caucus within the UN and elsewhere. Second, it would be deeply
counterproductive to the cause of finding solutions not only to what Kagan
calls the “transcendent” threat of Islamic terrorism but to other global
challenges that can only be resolved by common and cooperative strategies,
including nuclear nonproliferation and disarmament, climate change, and
mass atrocity crimes. Third, the institutionalization of competing ideo-
logical alliances would be simply very dangerous, directly undermining
the whole premise on which world order has been founded since the catas-
trophes of 1914 to 1945.

To argue that the Security Council could be “supplemented,” and not
fatally undermined, by a League of Democracies, setting itself up as a group
claiming the right above all to take military action on its own authority, is
to pursue a chimera. For all its problems, the UN system—with the Secu-
rity Council at its heart on issues of war and peace and civilian
protection—is the only credible international institution we have, or are
ever likely to have, with the necessary combination of legitimacy and
authority. The task as always is not to replace or bypass what we have but
to make it work better."”

Regional Organizations: EU, AU, NATO, and OSCE

In the post—cold war years, regional organizations have come to play a
much more substantial role than previously in diplomatic peacemaking,
peacekeeping, and peace enforcement, but their potential utility both in
relation to peaceful settlement of disputes and enforcement action was
acknowledged in a UN context right from the outset.® Chapter VIII of the
UN Charter identifies roles for “regional arrangements and agencies,” but
they are not further defined there or anywhere else. Certainly they include
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the most active and familiar players in peace and security issues—the Euro-
pean Union (EU), the African Union (AU) and its subregional partners,
and the Organization for Security and Cooperation in Europe (OSCE).
On the face of it, they also include the North Atlantic Treaty Organization
(NATO), although that organization has always preferred to describe itself,
for not especially compelling reasons, as a “collective self-defense pact”
rather than a Chapter VIII regional arrangement.?! The role that each of
these organizations has played, and should be capable of playing in R2P
contexts, is discussed in what follows.

There are a number of other regional organizations, many with a prima-
rily economic focus, that have sometimes become diplomatically engaged
in security issues, although their potential to make a positive contribution
to crisis prevention and management remains, at best, less than fully real-
ized. They include the League of Arab States (LAS), much engaged over the
years in the Israel-Palestine issue, and more recently Lebanon, but in most
cases with more enthusiasm than results; the Organization of American
States (OAS), gradually increasing its security role, for example, in the early
2008 Colombia-Ecuador-Venezuela contretemps; the Commonwealth of
Independent States (CIS), composed of the former states of the Soviet
Union and no longer seen even by its major members as having much rel-
evance or utility; the Association of Southeast Asian Nations (ASEAN),
periodically engaged in issues such as trying to improve the behavior of
Burma/Myanmar, but to little conspicuous effect; the ASEAN Regional
Forum (ARF), which brings together a wide range of Asia-Pacific actors,
including the United States, but other than in the context of helping to
defuse the conflict potential of the South China Sea, has not in its fifteen
years of existence moved much beyond general dialogue; the Pacific Islands
Forum, increasingly actively involved in recent years in mobilizing
responses to security threats in the Solomon Islands and elsewhere; the
South Asian Association for Regional Cooperation (SAARC), which India-
Pakistan rivalry has long condemned to a bit-part role; and the Shanghai
Cooperation Organization (SCO), bringing together China, Russia, and
several Central Asian countries in a body that has yet to establish a clear
identity and role but that has recently indicated a willingness to play a con-
structive role alongside NATO in Afghanistan.?

Another long-standing regional organization with a potentially rele-
vant role to play, if not in conflict resolution at least in addressing some
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of its underlying causes, is the Council of Europe, founded in 1949 to
work for European integration with a particular emphasis on human
rights, democratic development, and the rule of law in Europe, and now
with 47 member states. The European Court of Human Rights, estab-
lished to enforce the European Convention on Human Rights, and its
Parliamentary Assembly (PACE) has recently shown some rather over-
due signs of life in overtly criticizing some of its newer members—
including Armenia, Azerbaijan, and Georgia—for breaching human
rights and democracy standards.?

In principle, the reasons are clear for both greater cooperation with
regional organizations in peace and security issues, and greater delegation
to those of them that can get their act together. They should have a com-
parative advantage in better understanding the dynamics of the crisis in
question, as well as neighborhood history and culture, and may be
(although this is by no means always the case) more acceptable peacemak-
ers and peacekeepers than outsiders. They are likely to be cost effective,
with peace operations in particular able to be deployed more cheaply and
faster than from further abroad. They are likely to have a greater sense of
“ownership” of the crisis, both because their members will be more affected
by any spillover and because their performance will be closely scrutinized
for effectiveness by the wider international community. And in a number
of cases in recent years, these various factors have coalesced into a greater
will to deploy in situations where more robust action is required than the
UN has found itself able to deliver: the AU’s short-term stabilization or
peace enforcement operations in Burundi in 2003, Somalia in 2007, and
Comoros in early 2008 are such cases, as were the earlier missions of its
subregional partner, the Economic Community of West African States
(ECOWAS), in Liberia and Sierra Leone.

The attractiveness in principle of UN delegation to or cooperation with
regional organizations should not obscure the many difficulties that
remain in practice, as the case of Darfur makes particularly clear.?* Insuf-
ficient interest in playing a peace and security role, insufficient capability
when there is, ad hoc arrangements, lack of a common vision of both the
conflict dynamics and the objectives of particular peace operations, and
sometimes questionable neutrality are among the key issues that require
greater attention by policymakers.
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EurorPEAaN UNION

Of all the regional organizations capable of helping make R2P a reality, the
twenty-seven-member EU brings by far the greatest potential strengths.
Not only are its population size and wealth comparable to the United
States, but it enjoys the status of being possibly the world’s most success-
ful conflict prevention model, making by its very existence another war
among its member states effectively impossible, and it has the capacity to
apply leverage at both the soft- and hard-power ends of the policy response
spectrum.”

Europe has sought to exercise its soft power in three main ways: by sim-
ply holding out the promise of EU membership, which former commis-
sioner for external relations Chris Patten described in 2003 as
“undeniably . . . over the past decade, the Union’s most successful foreign
policy instrument”; by its development assistance; and by its diplomatic
good offices.? Since the inception of the Common Foreign and Security
Policy (CFSP) in the 1992 Maastricht Treaty, and more particularly since
the emergence under that umbrella in 1999 of the European Security and
Defense Policy (ESDP), the EU has been increasingly focused on develop-
ing an integrated set of strategies for conflict prevention and management,
working both through the intergovernmental European Council, directly
involving member states, and the notionally “communitarized” European
Commission (EU terminology never wins prizes for elegance). The Gote-
borg Program of 2001 articulated a useful four-part conceptual frame-
work for diplomatic and development-focused activity, built around
setting political priorities for preventive action; improving early warning,
action, and policy coherence; developing enhanced instruments for long-
and short-term prevention; and creating partnerships with other interna-
tional organizations—most of which themes have found expression in a
now quite bewilderingly complex and ever-evolving set of institutional
arrangements.?” In practical and less elevated terms, what all this tends to
come down to, as one senior official has described it, is “Speak softly, but
carry a big carrot.”?

The financial assistance carrot is certainly not small. Together, the Euro-
pean Commission’s aid budget and those of all the member states provide
more than 50 percent of all development assistance worldwide. The dis-
tribution of that aid has been very attentive to conflict root causes but very
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much in a soft-power context: there has been some willingness to apply
aid conditionally, subject to reform benchmarks being satisfied (as with
the European Neighborhood Policy since 2005) but much less enthusiasm
for threatening withdrawal of financial support to improve behavior (for
example, to concentrate Serbia’s mind on cooperation with the Hague
Tribunal and on Kosovo). The 2005 Consensus on Development lays out
the objective to “promote democracy, human rights, good governance and
respect for international law, with special attention given to transparency
and anti-corruption,” and resources have been applied in a variety of pre-
and postconflict settings, for example, in support of better regional man-
agement of shared water resources, the Kimberley Process on conflict dia-
monds, security sector reform in the Democratic Republic of the Congo
(DRC), and now the European Union Rule of Law Mission in Kosovo
(EULEX Kosovo). Governance, usefully, has been put at the heart of the
relations between the EU and seventy-seven partner countries in Africa,
the Caribbean, and the Pacific, as laid out in the Cotonou Agreement in
2000, and the EU has also invested more than 300 million euros over the
past five years in delivering capacity-building and technical and material
support to electoral processes in more than forty countries.® And as to
shorter-term demands, there is a recognition, through such mechanisms
as the Instrument for Stability, of the need for fast responses to emerging
crises in fragile countries: EU resources have been applied to good effect
in, for example, supporting Martti Ahtisaari’s Aceh peace negotiations
and the subsequent highly effective post-agreement Aceh Monitoring Mis-
sion in 2005-06.

All this has been accompanied by increasing efforts to play a direct
diplomatic role in conflict prevention and resolution, with the High Rep-
resentative for the CFSP, Javier Solana, playing a quasi—foreign minister
role—albeit with less authority than his national counterparts—and much
of this occurring since 2003 within the “effective multilateralism” doctri-
nal framework of the European Security Strategy (ESS), designed to iden-
tify the kind of threats to which the EU needed to be able to respond
effectively.®® European representatives participate in a number of key
“mini-lateral” forums like the Contact Group on the Balkans, the Middle
East “Quartet,” and the “E3 +3” on Iran (United Kingdom, France, Ger-
many, plus the United States, China, and Russia, also known as the P5+1),
and there are eleven permanent special representatives currently working
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on Afghanistan, the African Union, Great Lakes Region, Bosnia and Herze-
govina, Central Asia, Kosovo, Macedonia, the Middle East peace process,
Moldova, the South Caucasus, and Sudan.?' Valuable as much of this activ-
ity has been, EU diplomacy has had to contend with a steady drumbeat of
criticism—a good deal of it coming from my own International Crisis
Group—that too often Europe has been punching well below its collective
weight, not using effectively the leverage that its extraordinary financial
commitment gives it, and often being simply too deferential to the policy
enthusiasms or anxieties of the United States. That criticism has been par-
ticularly consistent, strong, and well-founded in the context of the Israeli-
Palestinian conflict, where the disposition of the EU (and to be fair, the UN
and Russia as well) to follow reflexively the U.S. lead on issues such as the
recognition of the government of national unity in 2007 has led to the
Quartet being described as the “Quartet sans trois.”>

The EU has had less taste for exercising coercive, or hard, power, though
it has considerable capacity to do so through both sanctions and military
intervention. Sanctions, involving a range of measures from arms embar-
goes to financial or economic restrictions and visa and travel bans, have
been frequently imposed by the EU in recent years, either on an
autonomous EU basis or implementing binding resolutions of the UN
Security Council, with measures against nearly thirty countries currently
in force. The EU prefers to impose narrowly targeted or “smart sanctions,”
designed to minimize their impact on the well-being of the general pop-
ulation, for example, the highly selective travel and financial restrictions
on regime members, such as is the case with Zimbabwe (not that these
restrictions inhibited Robert Mugabe from being invited to, and attend-
ing, the EU-Africa Summit in December 2007).> But here, as often else-
where in EU policy, the consensual decisionmaking process combined
with strong member state interests can often produce less than optimal
policy outcomes. The most disappointing example of recent times—and
on an issue squarely related to the commission of a mass atrocity crime—
was the EU’s suspension in late 2007, following a determined campaign by
Germany, of the visa bans it had imposed on senior Uzbekistan officials
believed responsible for the massacre of hundreds of demonstrators in
May 2005, without the condition of an independent inquiry being satis-
fied or any significant improvement in the country’s appalling human
rights record being evident.>*
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The use of military power is the area in which the EU has found it hard-
est of all to reach and sustain internal consensus. Individual EU countries
have been prepared to mount peace enforcement missions from time to
time—notably the important interventions by the United Kingdom to res-
cue the floundering UNAMSIL mission in Sierra Leone in 2000, and by
France to stabilize the rapidly deteriorating situation in Cote d’Ivoire in
2002.% But the EU collectively has, generally speaking, been more comfort-
able performing civilian-focused missions, often at a high level of compe-
tence in quite tough conditions, for example, the Aceh peace monitoring
mission already referred to.>* But a gradual mood shift has become appar-
ent: while the Europeans have continued to insist, properly, that crisis man-
agement must be integrated, comprehensive, and not exclusively based on
the use of force, there is an increased willingness to acknowledge that the
use or threat of military force must sometimes be part of the equation, and
the EU itself as a responsible global player—and not just European coun-
tries in their individual capacities or, in most cases, as members of NATO—
could not avoid providing its share of what was needed. The establishment
of the ESDP in 1999, on the initiative of the United Kingdom and France,
was a watershed in the EU’s development toward becoming a serious global
security actor, with EU member states effectively committing themselves to
an open-ended range of military, as well as civilian, tasks.”” Moreover the
ESS, as agreed to in 2003, talks in terms of bringing together military as well
as civilian capabilities to deal with a variety of scenarios, including out-of-
area regional conflicts and state failure. And the new Lisbon Treaty—
designed to reshape basic EU institutions in the light of the rapid
expansion of its membership and scheduled for implementation in 2009
(subject to member state ratification)—was more explicit both on the wide
range of military tasks that the EU could perform, including “post-conflict
stabilisation,” and the need for member countries to supply appropriate
capability.

Against this background, in recent years the EU has mounted under the
ESDP two small deterrent military deployments in Macedonia in 2003 and
Bosnia in 2004, a significant civilian protection mission (Operation
Artemis) in the eastern Congo in 2003, and a similarly focused stabilization
and civilian protection mission in Chad and the Central African Republic
in 2008. Moreover, the EU is now engaged in a serious effort to develop its
rapid reaction capability, with agreement in 2004 to create a number of
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multinational battlegroups, each roughly 1,500 strong, with associated com-
mand and support services, self-sustaining and deployable within fifteen
days, based essentially on the Artemis model. By January 2007 these groups
were fully operational, in the sense that a sufficient number had been
pledged to enable the EU on an ongoing basis to undertake two battlegroup-
sized operations concurrently, or deploy them simultaneously into the same
field, with rotation every six months.* Planning also continues for the pro-
jected “Helsinki Headline Goal Force,” which is intended to involve up to
60,000 soldiers, deployable within one to two months from decision and for
at least a year at a time.* And in addition to all this, there have been impor-
tant moves to better integrate EU and NATO capability, with NATO agree-
ing in 2003, under the “Berlin Plus” arrangements, to allow NATO military
assets and capabilities to be used for EU-led operations.*!

For all their encouraging quality, none of these developments necessar-
ily mean that the EU will be a fully responsive actor when the next major
R2P situation arises, particularly if it is one that cries out for a full-scale
military peace enforcement operation. Member states seem to “want to
remain free to choose whether to act through the EU, NATO, the United
Nations or other, looser formats on a case-by-case basis,” and, as has
become very visibly evident in the role of various European states in the
NATO operation in Afghanistan, their readiness to resort to force at all in
peace operations remains very uneven, to the extent this could create “a
two-tier system which would raise sensitive questions about internal soli-
darity and burden-sharing.”# So too with nonmilitary coercive options, as
“differences persist regarding member states’ willingness to resort to ‘neg-
ative diplomacy’ (sanctions and penalties) when these could be useful and
necessary.”** By June 2008 the EU had made no fewer than seventy formal
statements of “concern” (sometimes “particular,” or “deep” or even
“utmost”) on the situation in Darfur, but with very few substantive meas-
ures to back them up.** Uncertainty about the future effectiveness of the
EU’s institutional arrangements has been further compounded now by
Ireland’s rejection in June 2008 of the Lisbon Treaty, denying the unanim-
ity needed for its coming into effect.

All of this will no doubt reinforce the skepticism of those minded to
characterize Europe as a “geopolitical dwarf” or to play down its collective
testosterone quotient by comparison with the Mars-like United States.*
But it is important to recognize, when it comes to martial qualities, that the
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Europeans have suffered more than most from the folly and horror of war
and are properly extremely cautious about rushing into military solutions
when nonmilitary ones may be as viable. When it comes to united fronts
and fully developed institutional responses, what is most extraordinary is
not the miles that remain to be traveled but the remarkable distance these
twenty-seven very different states—all with their own history, culture, and
pride—have come already in finding common ground. There will be many
more frustrations ahead, but as a net contributor to global as well as Euro-
pean regional peace and security—and as a particularly significant poten-
tial player when it comes to responding to mass atrocity crimes—the EU
is a good news story.

AFRICAN UNION

The fifty-three-member AU has emerged as an important player in general
conflict prevention and resolution in Africa and in the implementation of
R2P principles in particular. Its Constitutive Act of 2000 enshrines—as
did the charter of its predecessor, the Organization of African Unity
(OAU)—the principle of noninterference in the internal affairs of other
member states but makes a major exception “in respect of grave circum-
stances, namely: war crimes, genocide and crimes against humanity.”
Appropriate machinery was created, in the Peace and Security Council
(PSC), to recommend and implement intervention, including by military
force, in appropriate cases.*’ Other innovative structures, for example, a
consultative Panel of the Wise and a Continental Early Warning System
(CEWS), have been established or are in process of development. And in
terms of military capability, an ambitious plan has been agreed upon to
build an African Standby Force (ASF) by the year 2010, with five regional
brigades of 3,000 to 4,000 troops each, providing the AU with a combined
standby capacity of 15,000 to 20,000 peacekeepers and a wide range of
identified potential missions, from advice and observation to full-scale
intervention.*

Underlying all this is the self-reliant mind-set of “African solutions to
African problems,” with the engagement of other countries and organiza-
tions on the continent only on the basis of invitation and their willingness
to cooperate within an AU framework.* This is an approach that has been
broadly welcomed by an international community only too happy to
relieve itself of some of the burden of responding to the region’s prob-
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lems; in 2007, not an untypical year, nearly 60 percent of the Security
Council’s agenda concerned either specific crises in Africa or thematic
issues of concern to the continent. At the same time, the AU leadership has
recognized that there is a long way to go if actual capability is to meet aspi-
rations, and has both entered into a ten-year capacity building program
with the UN to match its doctrine and planning to UN standards so as to
enable seamless cooperation in a full range of diplomatic and peace oper-
ations, and accepted U.S., EU, and other bilateral support for programs to
redress shortfalls in presently extremely limited training, equipment, and
logistic capabilities.>

While its structures and processes are still evolving and very much
works in progress, the AU has played an active role, diplomatically and in
some cases militarily, around the continent in a variety of democracy
restoration (including Togo and Mauritania) and peace and security
(including in Darfur, Burundi, Somalia, Comoros, the DRC, Cote d’Ivoire,
and Kenya) situations. For the most part these exercises have been carried
out with a reasonable degree of effectiveness, but in some cases—most
notably the deployment of the African Union Mission in Sudan (AMIS)
and Mission to Somalia (AMISOM)—there has been a significant gap
between the aspiration to prevent massive abuses and the reality of the
protection supplied.

Both a strength and weakness of the AU has been its willingness to defer
on peace and security issues to the main preexisting subregional organiza-
tions in their respective geographical areas, in particular the big three: the
fifteen-member Economic Community of West African States (ECOWAS),
the seven-member Intergovernmental Authority for Development (IGAD)
in the Horn, and the fifteen-member Southern African Development Com-
munity (SADC). They have the familiar advantages of all regional orga-
nizations described above, in terms of understanding of local issues and a
higher evident stake in resolving them, and have each mounted military
operations on various scales—most significantly in the case of the
ECOWAS missions in Liberia, Sierra Leone, Guinea-Bissau, and Cote
d’Ivoire—which helped to relieve the burden on the AU or its predecessor
and on others in the wider international community. All the subregional
organizations, not just the major three, are also expected to provide, over
time, the building blocks from which the African Standby Force will even-
tually be constructed.
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But on the other hand, subregional military success stories have to date
been patchy—with the ECOWAS deployments in Sierra Leone and Liberia
in 1990, and the SADC missions to the DRC and Lesotho in 1998, being
widely criticized for their ineffectiveness, heavy-handedness, or partiality—
and in central and north Africa, outside the areas of the big three organiza-
tions, there is little evident ability to create effective military capability.
IGAD has been comatose for some time, with nearly every one of its mem-
bers currently in conflict with at least one other and some of the action
taken under its auspices having a decidedly individual—rather than
collective—interest character, for example, Ethiopia’s intervention in Soma-
lia to attack the Union of Islamic Courts after the latter had threatened
jihad against it.! And diplomatic achievements at the subregional organi-
zation level have been for the most part minimal, as with SADC in Zim-
babwe through the period of Robert Mugabe’s worst excesses. Successful
mediations, like Kenya’s in Sudan producing the north-south peace agree-
ment, have been more often the product of individual country than collec-
tive enterprise. The effort to improve the effectiveness of the subregional
organizations, and to better integrate their roles with that of the pan-African
AU, is eminently worthwhile but still has a considerable distance to go.

NATO

When it comes to capability at the hard-power end of the spectrum, the
North Atlantic Treaty Organization has a great deal going for it. Its twenty-
six countries together have a formidable war-fighting capacity, in terms not
only of the raw numbers of both personnel (over 2.4 million in uniform)
and equipment (over 5,000 helicopters for a start) but also their interoper-
ability, highly professional and integrated military command structure, and
ability draw on the contributions of non-EU countries like Turkey and Nor-
way.> While never having had to fire a shot during the cold war, it has
demonstrated in recent years considerable competence in the actual con-
duct of military operations, whether those missions have been highly con-
troversial, as with Operation Allied Force in Kosovo from March to June
1999 (because of the absence of Security Council authority), or much more
accepted, as in the cases of the Implementation Force (IFOR) and Stabiliza-
tion Force (SFOR) in Bosnia from 1995 to 2004 (NATO’S first ever out-of-
area deployments), the Kosovo Force (KFOR) from June 1999, and the
International Security Assistance Force (ISAF) in Afghanistan since 2001.
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In 1999 NATO updated its Strategic Concept to provide for members of
the alliance to defend not just other members but to conduct a full range
of “non-Article 5 Crisis Response Operations” to ensure peace and stabil-
ity in its region and periphery; at its Prague conference in 2002, it agreed
even more specifically that its forces could be sent “wherever they are
needed,” abandoning the restriction of acting in defense of the treaty area
alone.> It has in recent years reorganized its military structure to meet
evolving demands and has had fully operational since 2006 a NATO
Response Force (NRF) of 25,000 troops—with land, air, and sea compo-
nents that train together and become available for six months before being
replaced—whose role is to act as a stand-alone military force available for
rapid deployment as a collective defense, crisis management, or stabiliza-
tion force. NATO doctrine is cautious and less than clear in its application
to the protection of civilians under imminent threat, but that hardly makes
it unique among either multilateral organizations or national governments
in this respect and would not in itself be an inhibiting factor for this kind
of deployment.>* So on the face of it, although NRF members have so far
performed only relatively minor and uncontroversial tasks, like providing
humanitarian relief after Hurricane Katrina and the Pakistan earthquake
in 2005, the NRF appears to be exactly the kind of “highly mobile, self-
sustaining rapid reaction force . . . uniquely prepared to respond to a fast
moving genocide, such as occurred in Rwanda in 1994.”5

And yet. The operation in Afghanistan has exposed some of NATO’s
endemic institutional problems, in particular serious differences in the
willingness of its member states to contribute troops and resources, to
make them available for hard-end fighting tasks when they are contributed,
and to agree on common rules of engagement when they are so deployed.>
Moreover, given the other demands on NATO members in Afghanistan,
Iraq, and elsewhere, it cannot accordingly be assumed—despite the explicit
commitment of resources to the NRF—that the necessary troops will be
readily available. Force configurations in most NATO countries are still
very much those of the cold war, and the percentage of uniformed military
personnel that are actually deployable on international peace operations at
any given time is very small—most informed estimates suggest the figure
is not much more than 3 percent.” It certainly cannot be assumed, given
the requirement for consensus in any decisions of this kind by NATO’s
governing body, the North Atlantic Council, that agreement will be
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reached, quickly or at all, to send them. And it certainly cannot be assumed
that any military enterprise by NATO, even if mandated or endorsed by the
Security Council, will be greeted without suspicion or hostility elsewhere.

The more fundamental problem is that NATO has still not worked
out, in the post—cold war world, what kind of organization it wants to be,
and there is bound to remain a degree of both external hostility and inter-
nal division (with France in particular retaining its traditional preference
for operating under European rather than NATO colors, although mod-
erating its position under President Sarkozy) until it does. There seem to
be four broad options. One is for it to retreat into cold war nostalgia and
remain essentially the organization it was in the past, a transatlantic
regional defense alliance concerned above all about threats from the east,
willing to embrace as new members any Euro-Atlantic countries com-
mitted to democratic, market-oriented values but nervous about Russia
and incapable of even conceptualizing it as a member of the organization
itself, and prepared to deploy out-of-area only in situations, like
Afghanistan after September 11, where the security interests of alliance
members are seen as directly and immediately at risk. A second option
would be for NATO to in effect reconfigure itself as the sharp end of a
global league of democracies, accepting as members any country around
the world fully embracing its values, and committed basically to their
mutual defense: not a course advocated, it must be acknowledged, by even
the most enthusiastic league of democracies proponents because this
would not merely show nostalgia for the old cold war but precipitate a
new one.

A third option, advanced by five retired NATO generals in 2007, is one
certainly rooted in cold war nostalgia but with some nuanced and sophis-
ticated additions: there would continue to be an inner ring of transatlantic
members wholly committed to existing standards of democracy, human
rights, and good governance, and to mutual defense (including by nuclear
first strikes if that’s what it took); a second circle of partners—including
Russia, and possibly China and India—with whom the inner ring could
work on conflict and crisis prevention; and an outer ring of more distant
partners and allies who shared inner-ring values and convictions—
presumably including countries like Japan and Australia—with whom the
inner group could promote general stability and possibly join in coalition-
of-the-willing interventions and stabilization operations, not necessarily
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feeling constrained by the need to seek prior approval from the UN Secu-
rity Council for any use of coercive force.*®

A fourth option would be for NATO to quite fundamentally recast its
role and become a global military resource, potentially available to prevent
and resolve security problems worldwide in partnership with others as cir-
cumstances required or allowed, but deploying anywhere only with UN
authority. Such a NATO would not just defend its members against attack
from within or without but above all be prepared to play the role of emer-
gency force provider in response to conscience-shocking mass atrocity
crimes.”® Gendarmes du monde—“policemen of the world”—is a phrase
that already causes much concern both for nervous NATO members them-
selves and for others concerned by the organization’s perceived liking for
throwing its weight around, and this badge would no doubt be applied to
any enterprise of the kind described. But there is a large difference between
an organization operating within constraints set by the UN Security Coun-
cil and one working freelance, and it is not inconceivable that in this con-
text the badge could become one of honor. That said, a fundamental
reshaping of NATO’s role in this way is not likely to be possible any time
soon and certainly will not be achieved in a single leap.

Perhaps the best starting point for rethinking the kind of contribution
NATO could most usefully make to global peace and security in the twenty-
first century is the “three circles” approach in the third option described
above but to put aside its cold war flavor once and for all and make it more
universally attractive. This would involve being overtly willing to welcome
Russia into the “inner ring” if it satisfies the kind of conditions being
demanded of other former Soviet bloc countries; probably being prepared
over time to relax the wholly Euro-Atlantic geographic character of that
inner ring; and certainly being prepared, in a way the five generals were not,
to accept the constraint of Security Council approval for any use of force
not involving self-defense in response to actual or genuinely imminent
attack.

OSCE

The Organization for Security and Cooperation in Europe (OSCE), estab-
lished initially under the Helsinki Final Act in 1975, is the largest of the
regional security organizations, with fifty-six member states stretching
from Vancouver to Vladivostok. Its brief is not military but diplomatic and
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political, covering conflict prevention, crisis management, and postconflict
rehabilitation, and addressing a wide range of security-related concerns,
including arms control, confidence-building measures, human rights,
national minorities, democratization, policing strategies, counterterror-
ism, and the environment.* Its best-known and highest-regarded work in
conflict prevention has been that of the high commissioner on national
minorities, mainly in the 1990s after the independence of Latvia, Lithua-
nia, and Estonia in resolving the pent-up grievances that emerged, poten-
tially explosively, between the Baltic peoples and their substantial ethnic
Russian populations.®! The OSCE’s Conflict Prevention Center maintains
an early warning situation room and focuses operationally on confidence-
building measures (particularly involving military transparency), helping
states with border security and small arms stockpile management, and
supporting multiple field missions—nineteen currently, engaging over
2,800 staff members—working mainly on postconflict capacity building.®
Its Office for Democratic Institutions and Human Rights (ODIHR) con-
ducts projects in the field of elections, democratization, tolerance and
nondiscrimination, and the protection of minorities such as Sinti and
Roma.®* OSCE election observer missions have, however, earned over the
years as many brickbats as bouquets, most recently for the positive assess-
ment of Armenian presidential elections in February 2008 that were
fraught with problems and led to fatal clashes between police and demon-
strators.®* The diversity of the organization’s membership and the require-
ment for consensus make more often than not for lowest common
denominator decisionmaking and less than vibrant operational impact,
but in the R2P-related areas in which it has performed well—above all, the
protection of national minorities—it has performed very well indeed.

Other Intergovernmental Institutions,
National Governments, and NGOs

There are three other groups of actors who are capable of playing signifi-
cant roles across the spectrum of R2P responsibilities to prevent, react,
and rebuild: intergovernmental organizations and institutions (other than
the UN and the regional organizations already discussed), national govern-
ments, and nongovernmental organizations (NGOs). Most of them have
made multiple appearances already in earlier chapters and are mentioned



Institutional Preparedness: The Actors | 195

here essentially for the sake of completeness. To properly evaluate the con-
tribution, actual and potential, that could be made, especially, by different
governments and by the legion of NGOs that are actively engaged in peace,
security, and human rights issues, both internationally and domestically,
would take another volume.

OTHER INTERGOVERNMENTAL INSTITUTIONS

The key economic players are the Bretton Woods institutions, the World
Bank and International Monetary Fund (IMF), which are sometimes char-
acterized as being part of the broader UN system and sometimes as stand-
ing outside it. Either way, they have a major impact at both the prevention
and rebuilding ends of the conflict response spectrum: the IMF particularly
when it comes to currency stabilization, on which so much other societal
stability depends, and the World Bank both as a major provider of devel-
opment assistance and advice in its own right, both before and after con-
flict, and as a trustee in postconflict situations through which other donors
can sensibly channel and coordinate their own support. Their economic
role is supplemented by the major regional development banks in Asia,
Africa, Europe, and Latin America.®

Legally the international institutions that matter most are the Interna-
tional Court of Justice (IC])—with an important advisory and norm-setting
role, as shown for example in the Serbian genocide case, even if its capac-
ity to engage in actual dispute resolution is limited by the unwillingness of
so many states to accept its jurisdiction—and the International Criminal
Court (ICC), still finding its feet, but an absolutely critical element in build-
ing over time a climate in which those who perpetrate mass atrocity crimes
can feel no confidence at all that they will remain immune from prosecu-
tion and punishment. Ad hoc international or hybrid tribunals like those
for the former Yugoslavia, Rwanda, Sierra Leone, and Cambodia are as
important now as the ICC, but the future lies in building up a single global
institution of formidable professional competence, supported to the max-
imum extent—not least in the execution of arrest warrants—by the whole
international community.%

A diplomatic or political role in peace and security issues is played from
time to time by several intergovernmental organizations, functionally
equivalent in many ways to the regional organizations discussed above but
more global in their membership. The most significant and active in this
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respect is the Commonwealth of Nations, with its fifty-three highly racially
and culturally diverse members, amounting together to a third of the
world’s population and united essentially by their status as former British
dependencies. As anachronistic and idiosyncratic as it may appear—and as
its meetings certainly sometimes feel—the Commonwealth has a strong
and honorable track record of opposition over many years to racism and
authoritarianism, although its weapons are limited, being confined essen-
tially to mobilization of international political and economic campaigns
(as against South Africa during the apartheid years) or suspension or
expulsion from the group (a power exercised over the years against Nige-
ria, Fiji, Pakistan, and Zimbabwe). La Francophonie brings together fifty-
five wholly or partly French-speaking states: primarily focused on
promoting French language, culture, and linguistic diversity, it would prob-
ably be fair to describe its contributions to peace, democracy, and human
rights until now as more rhetorical than substantive. The Organization of
the Islamic Conference (OIC), comparably, draws its fifty-seven members
from primarily Islamic states around the world and has tended to operate
more in solidarity-expressing conference-resolution mode than in any
hands-on way in relation to conflict prevention and resolution.®”

NATIONAL GOVERNMENTS

The role played by individual states and their governments, for good or ill,
across all the issues addressed in this volume is self-evidently central. It is
the inability or unwillingness of national governments to exercise their
sovereign responsibility to protect all their own people from catastrophic
human rights violations that creates the problem in the first place. And
it is the ability and willingness of national governments to act as good
friends and neighbors, as generous donors, as persuasive diplomats, and—
if the circumstances demand it—as appliers of coercive pressure and, in
really extreme cases, military intervention, that is crucial to any solution.
States remain, for better or worse, and will be for the foreseeable future,
the primary actors in international affairs. Intergovernmental organiza-
tions can only decide if their member states agree and can only act if their
member states deliver, and nongovernmental organizations can only be
influential in their advice or effective in their program delivery if individ-
ual states listen and allow them to act. Some states will always be more
inherently powerful, influential, and capable than others, but every state
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and government has a responsibility to protect its own people and to do
what it can to help others.

For present purposes it is possible to do no more than offer a checklist
of what that combination of responsibilities entails. In relation to its own
people, the first responsibility of any government is to do no harm. Beyond
that, it should work to the extent of its capacity to do good: to educate for
tolerance; to fully embrace the rule of law; to put in place legal and consti-
tutional protections for minorities; to ensure equal economic opportu-
nity; to ensure a genuinely open, honest, and responsive political and
governmental system; to embrace international norms and treaty regimes
and cooperate actively in intergovernmental organizations; to be open-
minded and receptive about offers of external support; and to be prepared
(on the basis of sound evidence and using proper lawful means) to stran-
gle at birth any early manifestation of mass atrocity crimes in the making—
whether it be hate speech, early-stage ethnic or sectarian violence,
preparation of enemies’ lists, or anything else.

For national governments’ responsibilities to each other and to people
at risk in countries other than their own, the checklist is just as long. The
2005 Summit Outcome Document emphasized the obligation to help
states “build capacity to protect their populations from genocide, war
crimes, ethnic cleansing, and crimes against humanity and to assisting
those who are under stress before crises and conflicts break out.”*® And
that must mean, if nothing else, generous financial and technical assis-
tance from those capable of providing it, supplied bilaterally or through
international institutions, across the whole spectrum of relevant economic,
governance, legal, and security programs, both long and short term, of the
kind discussed in chapter 4. Similar obligations are involved, as discussed
in chapter 7, in the aftermath of conflict or crisis, when the responsibility
to rebuild means, above all else, ensuring the nonrecurrence of whatever
horrors that have occurred. But the kind of capability that needs to be
built, to be an effective R2P contributor, is not just to provide aid. It means
having, within the government system, appropriate focal points for analy-
sis and early warning, and the mobilization and coordination of effective
action at all stages of the conflict cycle. A number of governments are mak-
ing major efforts in this respect, including the United Kingdom, United
States, and Canada, but much more remains to be done.®® And it means,
within the constraints set by a state’s size and wealth, developing and mak-
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ing available appropriate diplomatic, civilian, and military resources of the
kind discussed below.

NONGOVERNMENTAL ORGANIZATIONS

Policymakers can no longer ignore civil society organizations, as much as
they might often like to. Some 40,000 NGOs now operate internationally,
and literally millions more operate within states’ borders, most in the
health and education sectors; but all together they engage in research, advo-
cacy, or operational activity in every conceivable area of human endeavor.
Although their size, capacity, and influence vary enormously—with a sig-
nificant number existing more on paper than in flesh and blood, as I can
personally testify—nearly all aspire to influence policy in some way or
deliver some service or support, a great many command large public sup-
port, and together they make a surprisingly significant contribution to
national economies.” In the peace and security area, NGOs and related
nonprofit institutions play, generally speaking, four distinct kinds of roles:
as think tanks, research institutions, or policy forums (such as the Brook-
ings Institution, Council on Foreign Relations, various institutes of inter-
national affairs, and a number of foundations); campaign and advocacy
organizations (like Human Rights Watch and Amnesty International); on-
the-ground operational organizations promoting peace through medi-
ation, capacity building, confidence building, and the like (such as the
Carter Center, Centre for Humanitarian Dialogue, The Elders, Open Soci-
ety Institute, Search for Common Ground, Seeds of Peace, and Initiative for
Inclusive Security); and humanitarian relief organizations (like Oxfam,
Médecins Sans Frontiéres, and CARE International). As has been made
clear in earlier chapters, all these roles are relevant in various ways to the
R2P task—at all three stages of prevention, reaction, and rebuilding—and
it is important that all those organizations capable of making a difference,
and there are many more of them than just those mentioned here, continue
to be supported. They are not a substitute for governments and intergov-
ernmental organizations but complementary to them, filling gaps that offi-
cial organizations and institutions cannot or will not.

An example of the distinctive contribution that NGOs are now making,
in an area thought traditionally to be the almost exclusive preserve of gov-
ernments, is that of my own International Crisis Group. This fills an
unusual niche, straddling—with its combined think tank, advocacy, and
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field-based role—three of the usually distinct categories identified above.
Founded in 1995, essentially as a response to government inaction in the
face of the catastrophes in Rwanda and Bosnia, Crisis Group is now gen-
erally regarded as one of the world’s leading independent, nonpartisan
sources of analysis and advice to governments and intergovernmental bod-
ies on the prevention and resolution of deadly conflict—and mass atroc-
ity crimes. It has a worldwide staff of some 140, from around 50
nationalities and speaking as many languages, working not only in major
capitals, but on the ground from regional or field offices covering over 60
situations of actual or potential conflict. It has produced during its lifetime
over 800 reports and briefings, as well as—since 2003—the monthly Cri-
sisWatch bulletin. Crisis Group has played a major role in sounding early
warning alarm bells (for example, in Darfur, Somalia, Ethiopia/Eritrea,
and Pakistan), working behind the scenes on peace negotiations (for exam-
ple, in Sudan, Aceh, Nepal, and Kenya), arguing for major new strategies on
complex and intractable issues (for example, Israel-Palestine, Iran, and
North Korea), analyzing some key cross-cutting thematic issues (for exam-
ple, Islamism), and addressing innumerable specific problems arising at all
stages of the conflict prevention-management-resolution-peacebuilding
cycle in many different countries and regions. What has made Crisis Group
distinctive among the many organizations working in this field is its unique
focus on field-based analysis and policy recommendations, which flow
bottom-up from that analysis rather than top-down from think tank com-
puters. And what has made its work attractive to many governments and
intergovernmental organizations is that, as an NGO, it has been able to
work freely in many volatile environments where diplomatic officers, con-
strained by security rules, have found themselves locked up in compounds
most of the time and unable to fully gauge local dynamics; it has called sit-
uations exactly as it has found them, unconstrained by received wisdom or
policy orthodoxy; and it has felt free to make often adventurous policy
recommendations of a kind that do not travel well up official institutional
hierarchies.”!



CHAPTER NINE

Building Diplomatic, Civilian,
and Military Capability

Almost nine months after adoption of Resolution 1769 (2007), critical air
assets [are] still missing, including three medium utility helicopter units
[and] four additional light helicopters.

—Report to the Security Council on AU-UN operation in Darfur, May 2008!

Number of helicopters in the global military inventory: 11,842.
—International Institute for Strategic Studies, The Military Balance 2008

What more needs to be done, in the crucial areas of diplomatic,
civilian, and military capability, to improve the effectiveness of the
response to R2P situations, across the spectrum from prevention to reac-
tion to rebuilding? This chapter offers some answers, with the bottom line
being that capability in all these areas is, like almost everything else in pub-
lic policy, a function of political will. None of the resources needed to stop
mass atrocity crimes once and for all are inherently beyond reach: if the
political will is there, the relevant capability will be there. It is another
question whether policymakers will ever actually be willing to use what-
ever capability they have: that problem is tackled in the final chapter.

Diplomatic Capability
UN DirLoMACY

For some years now, the United Nations has been making ever more exten-
sive use of special and personal representatives and envoys of the secretary-
general (SRSGs) to direct and carry out its missions in preventive
diplomacy, peacemaking, peacekeeping, and postconflict peacebuilding.
They have been involved, with varying degrees of success, in peacemaking
in such disparate places as Afghanistan, Angola, Bougainville, Colombia,
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Cyprus, East Timor, El Salvador, the former Yugoslavia, Guatemala, Geor-
gia, Haiti, Nicaragua, Tajikistan, and Western Sahara, among others. As
well, SRSGs have headed many different types of peacekeeping missions
ranging from maintaining the thin blue line in Cyprus, to being in charge
of large multidimensional peacekeeping operations in Liberia, Sierra
Leone, and the Democratic Republic of the Congo, to being given an exec-
utive mandate and becoming the virtual governing entity for a time in
cases such as Cambodia, East Timor, and Kosovo. They have also been
appointed to head postconflict peacebuilding missions, such as those in
Tajikistan, Guinea-Bissau, Guatemala, and Burundi.’> Until now, most of
this effort has been focused downstream, on reaction and rebuilding, rather
than upstream on prevention. To really adhere to the spirit of R2P, more
attention needs to be given to creating the capacity for the UN and its
SRSGs to work in prevention. And, given the centrality of the special rep-
resentatives’ role, more attention needs to be given to their selection, train-
ing, and support.

Selecting the right persons for these jobs is crucial. As the Brahimi
Report succinctly put it, the “tenor of an entire mission can be heavily
influenced by the character and ability of those who lead it.”* The demands
upon SRSGs, working almost invariably in fragile environments hanging
in the balance between war and peace, with potential spoilers around every
corner, are well summarized in the 600-page volume, based on in-depth
interviews with many current and former representatives, prepared by
Connie Peck of the UN Institute for Training and Research (UNITAR) for
in-house UN use:

From the time they arrive in the mission area, SRSGs must negotiate
on a day-to-day, hour-to-hour basis with the parties themselves, as
well as with civil society and the local population to keep the peace
process on track, the population on side and to prevent problems
from arising—or to address them when they do. They must harmo-
nize different mission components, including all senior staff, into a
well functioning team and, in large missions, keep diverse interna-
tional and local staff, as well as the rotating national contingents of
peacekeepers and police, working smoothly towards the same objec-
tives. In even the smallest missions, SRSGs must use the same skills
to create good working relationships with staff at Headquarters in
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order to foster sufficient trust in their leadership so that they can
avoid micro-management, while still taking advantage of useful guid-
ance from their departments and, in return, providing them with the
information they require to keep Member States informed and
engaged. SRSGs also need to be able to negotiate solid working rela-
tionships with the specialized agencies, funds and programmes in
order to overcome the usual barriers and institutional rivalries and
create an atmosphere in which the United Nations can truly work as
a family—with coordinated objectives and approaches.

Further, SRSGs must work closely with member states, developing
the necessary relationships with diplomatic staff on the ground, in
UN capitals, and within relevant ministries in key capitals to engen-
der political support and leverage and to mobilize the resources
needed to sustain the mission and make a significant impact on the
mission area. In particular, they must be able to develop a support-
ive relationship with the Security Council in order to keep the Coun-
cil actively engaged with the mission, as well as to ensure that the
mission’s mandate and resources remain appropriate to the evolving
situation on the ground. Developing a close relationship with
regional actors, including regional and subregional organizations
and regional leaders, is necessary to foster a coordinated approach
between the UN and the region. Among the many other actors that
SRSGs have to work with are the multitude of non-governmental
organizations, many of whom are pursuing their own objectives and
funding, but whose energy and flexibility, if appropriately harnessed,
can add synergy to particular mission goals. Finally, SRSGs have to
develop effective relationships with the media in order to raise inter-
national awareness of the situation and to communicate with the
local population about the mission’s objectives and methods, while
encouraging greater understanding of issues such as human rights
and democracy.’

What this all means is that SRSGs need “excellent political, negotiation,
leadership and management skills . . . [and] a superabundance of opti-
mism, persistence and patience”—and there can be real problems when
those are lacking, not least in fast-moving R2P situations.® The Report of the
Independent Inquiry into the Actions of the United Nations during the 1994
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Genocide in Rwanda pointed specifically to lack of political leadership on
the part of the SRSG and the poor relationship between the SRSG and
force commander as among the key factors contributing to the UN’s lack
of effectiveness.” The trouble is that although there has been much discus-
sion of the need to select the best people to head such missions, the UN’s
selection process for SRSGs remains largely ad hoc, involving an informal
consultation process between the departments and the Executive Office of
the Secretary-General. One representative has confessed that he almost
certainly found himself top of the list for a post for which he was, on the
face of it, only marginally qualified (although in which, in fact, he per-
formed excellently) because his surname began with “A.”® Past attempts at
preparing lists of qualified candidates have not been very successful, and a
much more systematic search is required for the very best individuals for
these most challenging of jobs. Doubling the size of the pool from which
selections are normally made would help for a start. At the time of this
writing, only seven women have ever been drafted as SRSGs, with only
one currently appointed—despite the fact that Security Council Resolution
1325 (2000) on women, peace, and security “urges the Secretary-General
to appoint more women as special representatives and envoys to pursue
good offices on his behalf, and in this regard calls on Member States to pro-
vide candidates to the Secretary-General for inclusion in a regularly
updated centralized roster.”

Good selection must be accompanied by carefully designed and imple-
mented training. This is not something that has been readily acknowledged
in the past, by either the UN system or appointees with, invariably, long
careers already behind them in diplomacy, politics, or both; but things have
recently changed for the better with the implementation in 2001 of a formal
UNITAR program for briefing and debriefing SRSGs. This has involved the
recording and passing on of lessons learned by current and former repre-
sentatives and envoys, embodied in the above-mentioned book and accom-
panying DVDs; yearly seminars led by Dr. Peck in which all current SRSGs
and senior headquarters staff (including now the secretary-general’s special
advisers on genocide prevention and on the implementation of R2P) share
experiences and discuss in depth the obstacles and challenges confronting
the various missions; and a variety of follow-up meetings. This has in fact
been part of a broader culture shift in the UN in which on-the-job training
in preventive diplomacy and peacemaking, involving the inculcation of
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mediation and negotiation skills, has now—no doubt to the astonishment
of earlier generations of senior officials—become routine for midlevel
diplomats and UN staff as well. This discomfiting innovation actually
started when, as Australian foreign minister in the early 1990s, I secured
funding for the indefatigable Dr. Peck to create such a UNITAR program:
now in its sixteenth year, and supported by many more governments and
foundations, it has provided intensive training to hundreds of UN staff and
diplomats, many of whom have risen to positions of real responsibility in
the UN system or within their ministries.

Practitioners in the field need to be not only well selected and trained
but better supported in their initial briefing and with ongoing advice and
assistance. Things are again improving in this respect, at least on paper,
with the recent creation of a Mediation Support Unit within the Depart-
ment of Political Affairs, following the 2005 World Summit’s support for
strengthened capacity in this area.!® This is designed to be a center of
expertise, best practice, and knowledge management on mediation-related
activities worldwide, serving the UN as a whole as well as regional orga-
nizations and other peacemaking bodies, and it has made one of its first
priorities the development of a “UN Peacemaker” website that includes a
comprehensive collection of modern peace agreements, as well as media-
tion advice, and will include an online forum (for envoys and their staff to
exchange questions with other conflict mediators inside and outside the
UN system).!! The unit has been working closely with Jan Egeland, special
adviser to the secretary-general on matters relating to the prevention and
resolution of conflict, and in March 2008 launched a full-time standby
team of recognized experts to provide, at short notice, advice to mediators
on many of the key issues that arise in peace talks: it remains to be seen,
however, how extensively and effectively this capacity will be used in prac-
tice. Another useful capacity-building enterprise of recent years has been
the development of structures within the Departments of Peacekeeping
Operations and of Field Support to record and disseminate lessons learned
and best practices, in order to further develop policy and provide better
“toolbox” advice to missions.!?

REGIONAL ORGANIZATION DIiPLOMACY

As discussed in the last chapter, a number of regional and subregional
organizations are increasingly, and usefully, involved in diplomatic efforts



Building Diplomatic, Civilian, and Military Capability | 205

to prevent and resolve conflicts and crises in their own areas and sometimes
beyond. They use, variously, the good offices of their secretaries-general
and senior staff, including special representatives and envoys; delegations
from their member states, such as heads of state or government, foreign
ministers, or ambassadors; and specialized mechanisms, such as the OSCE’s
High Commissioner on National Minorities, ECOWAS’s Panel of Elders, or
the AU’s Panel of the Wise. There remains, however, considerable scope for
further development and capacity building in all of these institutions, par-
ticularly in relation to prevention—the single most important dimension
of the responsibility to protect, as with conflict generally, and the weakest
in terms of existing capacity.

This capacity can be developed in numerous ways. One is through train-
ing, an example which could be emulated on a significantly wider scale
being the UNITAR regional training program to enhance conflict preven-
tion and peacebuilding in Africa, which since 2000 has provided a two-
week annual training program in conflict prevention and resolution to
staff from regional and subregional organizations, as well as diplomats
from foreign ministries, throughout the continent.!” Another is through
sharply focused conferences, of the kind organized by the Council for Secu-
rity Cooperation in the Asian-Pacific Region (CSCAP), launched in 1993
to bring together a group of research institutes and think tanks to hold
meetings and workshops generating policy analysis and recommendations
for regional governments.'* A third option is engaging the assistance of
experts, perhaps through the Conflict Prevention and Peace Forum
(CPPF)—established in 2000 to, among other things, recommend experts
on or from conflict-affected countries and create networks of experts who
can be on-call, including through the commission of targeted research—
or through the excellent International Institute for Democracy and Elec-
toral Assistance (IDEA)." Yet another is to develop specialized mechanisms
to support the diplomacy needed, for example the Foundation on Inter-
Ethnic Relations created by the OSCE’s Max van der Stoel as high commis-
sioner on national minorities in the early 1990s to conduct research,
convene expert consultations, and prepare recommendations for adoption
as standards on the protection of national minorities.'® And another again
is to support, at the regional and subregional level, the creation of training,
best practices, and support units following the models recently developed
by the UN itself, discussed above.
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An important need in all of this is for the UN and regional and subre-
gional organizations to work together more effectively. In the past, espe-
cially with regard to R2P issues, there has been a tendency for each to
abdicate responsibility on the basis that the other—or some bilateral
actor—would do something, with everyone then being mutually critical for
their collective failure to act. Equally problematic have been bureaucratic
jealousies and institutional rivalries, which too often plague efforts at coor-
dination, exacerbate tensions, and waste time. One such problem that has
sometimes impeded R2P efforts is a proliferation of mediators. As the then
representative of the secretary-general for Burundi Ould-Abdallah has
noted, it was rather too much of a good thing to have at one stage during
the 1990s a total of twelve representatives from different organizations
simultaneously in Bujumbura:

Although most of these representatives were highly experienced and
dedicated to their tasks and to peace, their sheer number and their
lack of coordination were seen by the Burundians as an opportunity
to press for all sorts of concessions and accommodations, material as
well as political, from a divided international community. Whereas a
cohesive international community could have helped to lessen ten-
sions and to strengthen preventive efforts, the multiplicity of players
served only to heighten tensions, fears and expectations.!”

New efforts to work more collaboratively appear to be gradually bear-
ing fruit, with a series of high-level meetings since 1994 between the UN
secretary-general and heads of regional organizations, and the Security
Council holding regular thematic debates on the issue. The recent (2008)
report of the secretary-general on relations with regional organizations
makes a number of further recommendations on how to strengthen the
relationship, particularly with regard to the African Union, among them
the establishment of regional offices under the Department of Political
Affairs.'® Two such offices have already been established. The first is the UN
Office for West Africa (UNOWA), which has worked closely since 2002
with ECOWAS on both good offices missions and a range of thematic
issues, and in establishing a trilateral relationship with the EU as well.?* The
second, since December 2007, is the UN Regional Center for Preventive
Diplomacy for Central Asia (UNRCCA) in Turkmenistan, the product of
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several years of consultations with the governments of Central Asia and
intended to work closely with the OSCE, the Commonwealth of Indepen-
dent States (CIS), and the Shanghai Cooperation Organization (SCO).2 In
addition to these institutional developments, joint diplomatic efforts have
become more common—albeit with mixed results—as, for example,
between the UN and OAS in Haiti, and the UN and AU in the Great Lakes
and Darfur.

BiLATERAL DIPLOMACY

Of course it is not only in an intergovernmental context that diplomatic
effectiveness is crucial in relation to conflict prevention and resolution
generally, and to R2P situations in particular; traditional bilateral diplo-
macy remains hugely important, with some of the best-known examples of
the post—cold war years being the enterprise of Norway in generating
through the Oslo process the first serious moves toward Israeli-Palestinian
peace, the United States in brokering the Dayton Agreement for Bosnia,
and South Africa in holding together an extremely fragile Burundi. One of
the advantages of bilateral action is that single actors do not become
bogged down in collective decisionmaking, allowing at the very least deci-
sions to be made more quickly. Bilateral actors also may have more lever-
age than multilateral actors, including the ability to offer aid or trade
concessions, but on the other hand they tend to be more exposed to charges
of acting in their own narrow self-interest.

One way or another, they will always be players, and it is important in
the context of R2P capacity building that diplomatic academies and train-
ing programs are appropriately conscious of the relevant principles and
methodology. It is also possible to hope—although probably in vain—that
both graduate and undergraduate university international relations
courses, the intellectual breeding ground for so many future diplomats
around the world, will also pay some regard to the practical policy issues
involved in preventing and responding to mass atrocity crimes. A helpful
development has been the greater willingness of governments in recent
years to fund independent research and training institutes or think tanks
devoted, among other things, to building bilateral capacity for diplomatic
efforts, such as Swisspeace (funded by the Federal Department of Foreign
Affairs of Switzerland) and the United States Institute of Peace (funded by
the U.S. Congress). The latter, for example, seeks to build capability
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through its extensive grant and fellowship, publication, and professional
training programs; through targeted meetings and conferences around the
world; and specifically focused task forces like that recently established on
genocide prevention.?! The main challenge for all these centers working at
some remove from government is to translate their knowledge and ideas to
those actually working in the field, and effort and resources should con-
tinue to be applied to bridging that gap.

Just as with regional organizations, it is important that bilateral diplo-
macy works as closely as possible with that of the UN. A comparatively
recent innovation—first employed in El Salvador by Personal Representa-
tive for the Central American Peace Process, Alvaro de Soto, and now used
widely in peacemaking efforts—is the mechanism of “Friends of the
Secretary-General.” In this process, a select number of member states are
invited by the secretary-general to act as Friends on a bilateral basis to,
variously, provide resources for the process, host peace talks, urge the par-
ties to be creative and flexible, reinforce positive efforts and progress, pro-
vide ideas, offer technical expertise, and show international support for
the process from its beginning until the signing of the peace agreement. 22
The enterprise has proved its worth in a variety of conflict resolution con-
texts already and is worth applying more broadly across the spectrum from
prevention to rebuilding.

Civilian Response Capability

Some lessons take a long time to sink in. One it seems to have taken the
international community forever to absorb is that when any international
peace operation is mounted requiring the deployment of forces in the con-
text of postconflict peacebuilding or nation building, the civilian
components—covering everything from policing and human rights protec-
tion, to rehabilitation and repatriation, to election administration and spe-
cialist civil administration—are at least as important, if not more so, than
the military. That was very obvious in the first major UN mission I had the
opportunity to observe, the United Nations Transitional Authority in Cam-
bodia (UNTAC), from 1992 to 1993, where although a number of these
functional areas performed quite well, the police contingents that were ini-
tially deployed engaged in more rape, pillage, and general misbehavior than
the criminal and other elements against whom they were supposed to be
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helping protect the population. And despite the centrality, in the peace plan
as it had been negotiated, of the civil administration support and oversight
function, specialist administrators were slower to deploy than anyone else
and remained throughout the weakest reeds in the enterprise.?*

In almost all of these postcrisis stabilization situations there will be, as
discussed in chapter 7, a public security gap: a major breakdown in the rule
of law and all the institutions needed to support it, and an immediate need
as a result to restore not just effective policing but functioning courts and
prisons, and in some cases a new and more acceptable body of basic sub-
stantive law. Civilians are at risk, and there is a responsibility to protect
them. As always, that responsibility should be exercised by the local sover-
eign authority if one is in place and able to cope—but if there isn’t, or it
can’t, the international community must be prepared to play its part. The
tasks in question are not ones for military forces, even if they wanted to
undertake them, which they practically never do. While some extreme
order-restoration situations do call for a quasi-military gendarmerie, and
the EU is developing some welcome rapid reaction capability in this
respect, for the most part the restoration of basic law and order means a
capacity to deal with lesser-scale violence, for which ordinary police are
more suited.?* Beyond that, it means a capacity to deal with economic and
property crime, and an ability to disentangle and provide an appropriately
differentiated response to breaches of criminal law, civil law, and, in some
societies, religious law as well, for which the military is not inherently
suited at all.>* In most of these situations, the public security gap is likely
to be part of a larger public administration problem, which again will
require rapidly deployed international help to overcome. As Sierra Leone
Foreign Minister Zainab Bangura put it to the Security Council in May
2008: “In the light of the capacity gap occasioned by massive flights of
badly needed skilled human resources in the wake of crisis situations, the
civilian components of peacekeeping operation personnel are as signifi-
cantly essential as their military counterparts.”

Civilian components are indeed a regular part of UN and other peace-
keeping missions: of the 88,000 international personnel currently deployed
in UN peacekeeping missions in mid-2008, over 11,000 were civilian police,
and another 5,000 were other civilian officials.?’” The mandates for UN
missions have dramatically expanded, with greater attention to police and
rule of law activities; the police component of UN missions has grown
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from around 2 percent in 1995 to 12 percent now; and the policing man-
dates themselves have expanded, from an initial limited focus on monitor-
ing and reporting on the activities of local police forces, to a much broader
role in reforming and restructuring those forces, to occasionally having
the internationals carry out full law enforcement duties themselves.?®

Moreover, substantial notional standby capacity now exists internation-
ally across the full range of needed civilian roles, not just police. This is par-
ticularly the case in the EU, where targets have been established, met, and
in some cases exceeded for five categories of civilian rapid reaction capac-
ity. So there are now, accordingly, on the face of it, nearly 6,000 EU police
available, of whom 1,400 are deployable within thirty days; at least 600
rule of law experts (prosecutors, judges, and jailers), deployable within
thirty days; a pool of rapidly deployable general civil administrators (now
comprising nearly 600 personnel) able to take on assignments related to
customs and general local administration; three “civil protection” assess-
ment teams of 10 experts each available on call at a few hours’ notice to
assess emergency rescue situations and the like, together with another 4,500
personnel available for follow-up deployments; and over 500 civilians ready
to take part in “monitoring missions” of various kinds.?® A number of indi-
vidual EU countries have also announced their own national standby tar-
gets, for example the United Kingdom, which has promised to have 1,000
civilian personnel, including police, emergency service professionals,
judges, and trainers available to be deployed to the world’s hotspots at
short notice.*

In the UN itself, where it has regularly taken months to get senior police
leadership teams selected and deployed into new operations, a twenty-
seven-person “Standing Police Capacity” has been established and deployed
for the first time in Chad in November 2007; this followed the call of the
High-Level Panel in 2004 for the creation of a “small corps of senior police
officers and managers (50-100 personnel) who could undertake mission
assessments and organize the start-up of police components of peace oper-
ations.”*! There is also the civilian dimension of the Standby Arrangements
System (UNSAS), discussed below in the context of military capability. In
other key multilateral organizations, the OSCE has had for some years a
pool of civilian experts for rapid deployment in crisis situations with its
Rapid Expert Assistance and Cooperation Teams (REACT), and in the
African Union the proposed new African Standby Force, the first subre-
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gional elements of which may begin becoming operational by the end of
2008, includes provision for police and civilian expert standby rosters.

Elsewhere, the most interesting recent development is in the United
States, where the proposed new Civilian Reserve Corps, designed to give
civilian support to U.S. military stabilization operations, and which up
until February 2008 had been little more than a pilot project, has seen
President Bush requesting $248 million for the program for fiscal year
2009, as compared with the $7.2 million it received in 2007. Administered
by the Coordinator for the Office of Reconstruction and Stabilization, the
proposal involves an active response unit of some 250 specialists drawn
from all relevant branches of government and deployable immediately,
backed by a larger standby response group of some 2,000 similar govern-
ment specialists deployable within two months, and a civilian response
corps, again of around 2,000, which could be required to serve for up to a
year.*? There is a long history in Washington, however, of major budgetary
requests generating very little actual return, and it remains to be seen
whether any of these initiatives proves to be as good in practice as they look
on paper.

All this attention to building standby capability is heartening, but there
is less occasion for self-congratulation than it might imply. Hard experience
has shown over and again that formal standby commitments by govern-
ment are one thing, and the timely honoring of those commitments is
something else. Months of delay remain the norm, and many missions
never get the total numbers their planning demands. Despite the fact that
the twenty-seven countries of the EU have more than 2 million police offi-
cers among them, they have still only managed to muster together 150 to
send to Afghanistan to train a new Afghan police force of 16,000.> More-
over, the EU’s first police chief, Friedrich Eichele, resigned in September
2007 after only three months in the job; it is said that he had no furniture,
computers, or cars and that his own bureaucracy delayed the delivery of
some seventy armor-plated vehicles, thereby preventing his initial staff of
85—well below the number he was meant to have—leaving Kabul to assist
with training in the provinces.* In the UN system in 2007, average civilian
vacancy rates in UN missions were about 30 percent, the bulk of which
were for critical areas such as judicial reform.*

There are in fact many well-documented problems with the global civil-
ian standby system as it presently operates.*® States invariably retain the
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right to refuse to commit to specific operations, and often do, with addi-
tional policing requirements at home being a favored explanation follow-
ing September 11 and subsequent terrorist alarms in a number of
European capitals. It will often be the case that overlapping commitments
are made, for example, by individual European states to the EU and the UN
(and likely the OSCE as well), so that personnel registered in a database
may actually be engaged in an operation elsewhere. And even when iden-
tified resources are notionally available and there is a willingness by gov-
ernments to supply them, the individuals involved—many of whom
(including retired police officers and other professionals) will not be in
government employment—may well, when it comes to the point, find
themselves with better things to do. Recruiting large enough numbers to
cope with these contingencies is difficult when complex questions of con-
ditions of service overseas, insurance and the like, are necessarily involved:
this is not a problem with military personnel, where potential service over-
seas comes with the job, but it constitutes a major set of obstacles for civil-
ians, including police, whose day jobs are essentially domestic. Generally
speaking, it is almost as difficult and time-consuming a business to find
and register standby personnel as it has always been for the UN and oth-
ers, unable as they are to offer career continuity, to directly recruit contract
staff for particular missions. And there is always a financial bottom line:
current funding instruments and appeal mechanisms do not usually pro-
vide rapid, upfront support for the range of civilian requirements needed
in the immediate aftermath of a crisis, and while individual governments
have often self-funded these deployments, it cannot be assumed that the
capacity and willingness to do so on the necessary scale required will always
be there.

Even if all these obstacles are overcome and civilian resources are
deployed, there is something else that cannot be assumed: that they will be
of the requisite quality, either at the leadership or rank-and-file level. Even
if basic criteria of professional competence and character are satisfied, which
screening arrangements currently in place have not always been able to
guarantee, as often as not there will be, at the very least, an absence of local
language skills, with all the limitations of effectiveness that implies in almost
every area of civilian support. There has also been a significant gender
imbalance, with many fewer women in UN police missions than in home
forces, a particularly important consideration when sexual violence issues
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arise as often as they do in these fragile and chaotic situations. A further
problem that arises repeatedly on the ground with civilian deployments is
welding together individuals of very disparate backgrounds into effectively
functioning teams capable of collectively performing the tasks required. In
the context of policing, particularly in highly volatile situations, the UN
has a strong preference for “formed police units,” preexisting operational
entities that have trained and worked together, and these are gradually
becoming the norm, although—as everywhere else—there is some distance
to go in moving from conception and commitment to reality.>”

Because civilian commitments are generally much less domestically
politically sensitive than military ones, and because it has been far easier to
announce, and notionally meet, standby targets for these resources, there
is some perception that this is a relatively problem-free area when it comes
to rapidly deployable capability. But any such impression would be quite
misleading, as was evident, for example, in the Security Council open
debate in May 2008, initiated by U.K. Prime Minister Gordon Brown, on
what more remained to be done, when the full range of problems described
above were fully aired. Secretary-General Ban Ki-moon was explicit in not-
ing the importance of clarity of leadership, sufficient on-the-ground capac-
ity, and scaled-up expertise, emphasizing that “we remain desperately short
of judges, prison wardens, state administrators and managers,” and adding,
pertinently, that “ultimately, all this requires early and flexible funding.”*
The session resulted in Secretary-General Ban being invited by the Coun-
cil to provide advice within twelve months to the relevant UN organs on
how to move forward on these issues. * He was specifically asked also to
take into account the views of the Peacebuilding Commission—which
hopefully, as it continues to find its feet, will play a larger role in the over-
all mobilization and coordination of these efforts.

Military Response Capability

The responsibility to protect, as has been made clear over and again
through the course of this volume, should only involve the use of coercive
military force as a last resort: when no other options are available, it is the
right thing to do morally and practically, and this is lawful under the UN
Charter. If such force from outside has to be used, as the only way to pro-
tect people from genocide and mass atrocity crimes, then it is far better for



214 | Operationalizing the Responsibility to Protect

this to happen with the consent of the government in question. But if that
consent is not forthcoming, perhaps because the government itself is part
of the problem, then—in extreme cases—outside forces will have to take
action without it.

Exercising this responsibility poses a number of very difficult problems
for military planners because it is not the kind of role in which militaries
have been traditionally engaged, where they have well-developed doctrine
and for which they can draw on a large body of experience. What is
involved here is neither traditional war fighting (where the object is to
defeat an enemy, not just to stop particular kinds of violence and intimi-
dation), nor, at the other extreme, traditional peacekeeping (which assumes
that there is a peace to keep and is concerned essentially with monitoring,
supervision, and verification). The new task is partly what is now described
(as discussed in chapter 5) as “peacekeeping plus” or “complex peacekeep-
ing,” where it is assumed from the outset that the mission, while primarily
designed to hold together a cease-fire or peace settlement, is likely to run
into trouble from spoilers of one kind or another; that military force is
quite likely to have to be used at some stage, for civilian protection pur-
poses as well as in self-defense; and where, accordingly, a Chapter VII rather
than just a Chapter VI mandate is required. New peacekeeping missions in
recent years have been constructed almost routinely on this basis, as noted
earlier, but that does not mean that military planners and commanders are
yet comfortable with running them. And that is not the end of the R2P
story: the other part of the task is that which may arise in a Rwanda-type
case, where there is the sudden eruption of conscience-shocking crimes
against humanity, beyond the capacity of any existing peacekeeping mis-
sion to deal with, demanding a rapid and forceful “fire brigade” response
from a new or extended mission to quash the violence and protect those
caught up in it. This is more than just “peacekeeping plus”—dealing with
spoilers—but, again, it is not traditional war fighting either.

Together, these “peacekeeping plus” and “fire brigade” operations have
been described as “coercive protection missions,” which is as useful termi-
nology as any to use in addressing what is needed to create the capability—
essentially the same in both cases—to operate them effectively.* But
getting reasonably clear the overall concept of operations, as this language
does, is only the beginning of the story. Operational effectiveness in prac-
tice depends on getting a number of other things right: force configuration
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(what kind of force structure, and quantities of personnel and equipment,
do militaries have to have to be able to mount these kinds of operations,
individually or collectively); deployability (how rapidly can the necessary
forces get to whatever theater is involved); preparation (ensuring that doc-
trine and training are matched to these operations); mandates and rules of
engagement (ensuring that they are appropriate for the particular mission
proposed); and military-civilian cooperation (ensuring that structures and
processes are in place to maximize the effectiveness of each). As discussed
below, systematic attention is being paid now to all these issues by a num-
ber of national forces, and increasingly by those multilateral actors capa-
ble of mounting military operations, but still not enough.

A STANDING UN RaPID REACTION FORCE?

A perennial question that arises at the outset is why is it not possible for the
UN to create a standing rapid reaction capability of its own, formed either
from troops contributed by member states or by volunteers? The first
secretary-general, Trygve Lie, had floated the idea of a “UN Legion” in
1948, but the main proponent of such a force in recent years has been the
enormously respected and long-serving former UN under-secretary-
general Sir Brian Urquhart. In a widely debated and still resonating 1993
article, Urquhart argued for a 5,000-strong light infantry volunteer force,
under the direction of the Security Council, that would be able and will-
ing to forcibly intervene to “break the cycle of violence at an early stage in
low-level but dangerous conflicts.”*' This, uncannily, anticipated by a year
the assessment of General Romeo Dallaire, discussed in chapter 1, that
having a capable force of just this size rapidly available to him could have
stopped the Rwandan genocide in its tracks, a view supported by other
military professionals.*> Subsequent variations on Urquhart’s theme have
been developed by the government of the Netherlands and promoted by a
number of commentators, and the idea has had many high-level support-
ers, with Gerald Ford, Helmut Schmidt, and Mikhail Gorbachev, for exam-
ple, recommending in mid-1994 “the creation of a modest size standing
force of volunteers under UN auspices . . . backed up by regional or sub-
regional peace-keeping forces.”*> And whenever tested, the idea has always
enjoyed a considerable measure of popular support. For example, a 2007
global survey conducted in association with the Chicago Council on Global
Affairs, covering 56 percent of the world’s population, found in twelve out
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of the fourteen countries surveyed strong majorities in favor of “having a
standing UN peacekeeping force selected, trained and commanded by the
United Nations”: Peru was the most enthusiastic (77 percent), with France
(74 percent), Thailand (73 percent), and the United States (72 percent)
not far behind.#

But within the UN system the idea has never taken hold, killed basically
by the endemic suspicion that prevails against military activity generally,
and the more particular suspicion that prevails among the membership
about any military capability controlled directly by the Security Council;
even more alarming to some members, including the Permanent Five and
Washington in particular, is the thought that a standing force might pos-
sibly be influenced in its role by the secretary-general and his staff. For all
practical purposes, unfortunately, the proposal seems as politically dead as
the Military Staff Committee (MSC), the institution within the UN that
might have been the vehicle for bringing it to life.** The MSC is, or was, the
body of permanent-member chiefs of staff created under the UN Charter
itself to be “responsible under the Security Council for the strategic direc-
tion of any armed forces placed at the disposal of the Security Council,”
which was rendered immediately moribund by the antagonisms of the
early cold war and has remained so since—although an empty office in the
Secretariat, not much bigger than a broom cupboard, is still labeled wist-
fully in its memory. There are other practical arguments against a stand-
ing force, for example, that to have 5,000 troops always operational at the
sharp end means having another 10,000 to 15,000 personnel in support,
adding up to a total establishment that it would be extremely expensive to
recruit, train, equip, and house on a continuing basis, as well as deploy, and
that would in practice, given the demands likely to be placed on the stand-
ing force, need to be supplemented anyway by major additional contribu-
tions from member states, which would bring us straight back to the
original problem of dilatory response.*® But as Urghart has responded,
“There are plenty of arguments against such a force. There is one over-
whelming argument for it. It is desperately needed.”*

What can be said is that in recent years the UN system has at least been
shamed enough by the obviousness of this need—and the larger problem
of generating in a timely manner forces for the whole range of peace oper-
ations it administers, not just “fire brigade deployments”—to put in place
a number of interrelated standby arrangements that have done at least
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something to make the process a little less ad hoc, although they are still for
the most part applicable only to Chapter VI operations, not the more robust
ones under discussion here.*® On the initiative of Secretary-General
Boutros-Ghali in the mid-1990s, a basic United Nations Standby Arrange-
ments System (UNSAS) was created as a database of military and civilian
personnel, as well as matériel and equipment, that member states say they
are willing to commit to future Chapter VI peacekeeping operations at the
request of the secretary-general. In 1994 there was established in Brindisi,
Italy, a permanent United Nations Logistics Base (UNLB), which stores and
makes shipments of supplies to and from UN peace operations worldwide
and operates as the UN relay center for telecommunications networks con-
necting all UN peacekeeping missions, as well as several UN agencies and
headquarters. And—at least initially for less demanding traditional peace-
keeping operations, mandated under Chapter VI of the Charter—there has
been operating since 2000, Danish-led and with some sixteen states now
participating, the Multinational Standby High Readiness Brigade (SHIR-
BRIG), which aims to provide the UN with a well-trained multinational
force of 4,000 to 5,000 troops with a reaction time of fifteen to thirty days,
and with units self-sufficient for up to sixty days and deployable for a max-
imum of six months. As with all such standby arrangements, participating
member states maintain sovereignty over troops and decide whether to par-
ticipate in an operation on a case-by-case basis. The Brigade formed the ini-
tial core of the the UN Mission in Ethiopia and Eritrea and has deployed
several times since, mainly in relatively small headquarters formations.*
Standby arrangements—and there are comparable developments evolv-
ing in the EU, AU, and NATO, as discussed in the last chapter—can never
be as efficient as an immediately available standing force, but for the fore-
seeable future they are all we are likely to have to supplement the otherwise
totally ad hoc process of compiling a multilateral expeditionary force. On
the assumption, then, that coercive protection missions will have to be put
together in this laborious way, what has to be done—in relation to the issues
of force configuration, deployability, and the like, foreshadowed above—to
ensure that they will in fact be available and operationally effective?

Force CONFIGURATION

While with appropriate support and preparation a number of countries in
the global South could mount very capable coercive protection missions,



218 | Operationalizing the Responsibility to Protect

there are a relatively small number of countries which on the face of it are
well enough equipped now to provide the necessary resources, and not
excessively distracted (as is the United States) by very large-scale commit-
ments elsewhere—namely, the NATO European allies. But the trouble is
that these countries for the most part have force structures that are largely
relics of the cold war years, very focused on static territorial defense, with
large and relatively immobile troop concentrations and equipment to
match. The usual estimate, as noted in the last chapter, is that not many
more than 3 percent of all men and women in uniform are internationally
deployable at any given time—around 10,000 in every 250,000. And there
is a serious shortfall in the kind of expeditionary assets that are critical to
the management of quick, flexible, mobile operations in far-flung envi-
ronments: strategic lift; aerial refueling; sustainability and logistics; deploy-
able command, control, communications, computers, intelligence,
surveillance, target acquisition, and reconnaissance; and precision strike
weapons. The countries in question are gradually trying to modernize their
capability, with, for example, the French Defense Ministry White Paper
(June 2008) acknowledging, among many other changes, the need for its
forces to be able to make an effective contribution to “la responsibilité de
protegér.”’>® But there is still a long way to go.

All that said, with some 23 million men and women in uniform world-
wide (and another 54 million reservists and 9 million paramilitaries) and
with less than 100,000 of them currently deployed in UN missions, it
hardly seems beyond the wit of man to work out a way of making some
of that national human capacity available when and where it is needed to
prevent and react to man-made catastrophes.>' Similarly with equipment:
one of the hardest things to explain is why there has been so little will evi-
dent to supply helicopters to current missions where they are hugely
needed, above all the hybrid AU-UN mission in Darfur. From the roughly
12,000 available in the global military inventory, it has not been possible
to find just twenty-two to support this critical civilian protection mission
(see the lead to this chapter). There are issues about the suitability of
many of these aircraft for the particular conditions and operational needs
of that mission; moreover, these machines, with the flight and mainte-
nance crews that need to with them, are not at all cheap to supply. But as
so often is the case, lack of resources ultimately comes down to a simple
lack of political will.
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DEPLOYABILITY

Having troops and equipment potentially available in the necessary num-
bers and volume does not mean very much if they cannot get to where they
are needed when they are needed. Resolving this problem is partly a mat-
ter of national forces having the right configuration, as just discussed, with
enough personnel in the right formations having the right skills to be
deployed, and enough of the right strategic lift capability to get them there.
It is also a matter, however, of the relevant multilateral actors having their
own act together and being able to effectively utilize such assets as they
have. As former U.S. secretary of defense Donald Rumsfeld has put it—and
he did get some things right—“If NATO does not have a force that is quick
and agile, which can deploy in days or weeks instead of months or years,
then it will not have much to offer the world in the 21st century.”>

If the proper standard of comparison is the U.S. 82nd Airborne Divi-
sion, which can be anywhere in the world in three days, there is obviously
some distance to go if there is to be any confidence that the capability
exists elsewhere to halt a quickly spreading, large-scale genocide. The EU’s
1,500-strong battlegroups are targeted to be deployed to crisis regions out-
side Europe, as needed, within fifteen days from decision, and the goals of
the other organizations are either inexplicit (as with the new NATO
Response Force) or even more modest. The UN’s target of deployment
within thirty to ninety days is clearly too slow in these situations; the AU
and ECOWAS would like to be more ambitious but usually have to rely on
outside partners for lift and logistics support.*

PREPARATION

The distinctiveness of coercive protection operations from more familiar
military tasks—and the need to tread a line that involves something short
of a full-scale war-fighting mind-set but more than an observing and mon-
itoring one—makes it crucial that forces be properly prepared for them.
That in turn means much attention to training but also, to ensure that the
training is properly focused, the principles or doctrine on which it is based.
“Doctrine,” in military parlance, is essentially the formal written guidance
that translates broad concepts—for example, the umbrella concept of
“coercive protection operations” being used here—into the kind of actual
action required at the strategic, operational, and tactical levels. The ICISS
commissioners spelled out their own view of the principles on which the
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doctrine required for UN-mandated human protection operations should

be based:

+ the operation must be based on a precisely defined political objec-
tive expressed in a clear and unambiguous mandate, with match-
ing resources and rules of engagement;

+ the intervention must be politically controlled, but be conducted
by a military commander with authority to command to the
fullest extent possible, who disposes of adequate resources to exe-
cute his mission, and with a single chain of command which
reflects unity of command and purpose;

+ the aim of the human protection operation is to enforce compliance
with human rights and the rule of law as quickly and as comprehen-
sively as possible, but it is not the defeat of a state; this must prop-
erly be reflected in the application of force, with limitations on the
application of force having to be accepted, together with some incre-
mentalism and gradualism tailored to the objective to protect;

+ the conduct of the operation must guarantee maximum protec-
tion of all elements of the civilian population;

+ strict adherence to international humanitarian law must be
ensured;

+ force protection for the intervening force must never have prior-
ity over the resolve to accomplish the mission; and

+ there must be maximum coordination between military and civil-
ian authorities and organizations.*

For the most part national militaries have developed doctrine for differ-
ent kinds of peace support operations, although of varying degrees of sophis-
tication and detail. Of the key nations surveyed in this respect by Holt and
Berkman, Canada and the United Kingdom appear to provide the clearest
guidance to their armed forces on coercive protection, closely reflecting R2P
language. By contrast, none of the relevant multilateral organizations—the
UN, EU, AU, ECOWAS, or even NATO—have doctrine designed specifically
for operations involving the protection of civilians under imminent threat.
NATO has a good deal of fully developed doctrine on various kinds of mis-
sions and recognizes many individual military tasks required to protect civil-
ians, but it has no specific civilian protection section as such.>® These are
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gaps that need to be filled, and so far as possible with common concepts
and terminology among the different governments and organizations.

Training, similarly, leaves much to be desired, to the extent that practi-
cally nowhere is it very well geared—either in general or in the case of spe-
cific pre-deployment training—to missions where civilian protection is the
central task, or at least a very explicit goal, of the mission, and coercive force
is a permissible element in the response. Changes are gradually being made
to reflect the nature of these contemporary missions and the stronger man-
dates that are going with them, but in both national and multilateral con-
texts, current modules are often strong in areas like managing evacuations,
crowd control, securing facilities, and conducting patrols—but not, for
example, on how to stop a belligerent from committing gross human rights
abuses. It is better understood now than it was at the time of Srebrenica that
UN peacekeeping principles of minimum use of force, impartiality, and
consent do not justify inaction in the face of atrocities, but what actual
action is required and permitted, and how to carry it out, needs more atten-
tion, with many more well-developed exercises and simulations.

MANDATES AND RULES OF ENGAGEMENT

These are the legally binding instructions for particular missions, describ-
ing at different levels of generality not only what are their basic tasks but
when, where, and to what extent their members may use force. For exam-
ple, in the case of the UN Mission in the Democratic Republic of the Congo
(MONUC), the mandate spelled out in Security Council Resolution 1565
of 2004 included paragraphs making clear that the Security Council was
acting “under Chapter VII of the Charter of the United Nations”; that it was
mandating (that is, instructing) MONUC, among a number of other tasks,
“to ensure the protection of civilians, including humanitarian personnel,
under imminent threat of physical violence”; and that it was authorizing
the mission, in carrying out this among other tasks “to use all necessary
means, within its capacity and in the areas where its armed units are
deployed.” The rules of engagement (ROEs) for this mission made clear, in
turn, exactly what “all necessary means” meant, with ROE 1.7 reading,
“Forces may use up to deadly force to protect civilians when competent
local authorities are not in a position to do s0.”>” The “up to” language
used here of course indicates that any such use of force should be propor-
tional to the situation faced.
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There is a crucial need that in every coercive protection mission—and
indeed every military mission of any kind—mandates and rules of engage-
ment be, first, completely appropriate to the task required, with Chapter
VII powers being given where they are needed, and second, articulated
with absolute clarity, with no ambiguity or room for any other misunder-
standing as to what is intended.>® The operational effectiveness of a mission
is as dependent on these instructions being right as on anything else. That
these propositions are self-evident, however, is no reason to assume they
have been observed in the past or will be in the future.

MILITARY-CIVILIAN COOPERATION

Civil-military cooperation (CIMIC) simply means coordination and coop-
eration, in support of the mission, between the commander and civil
actors, including national populations and local authorities, as well as
international, national, and nongovernmental organizations and agen-
cies.” The need to get this right can scarcely be overestimated, above all in
coercive protection missions where very sensitive issues are likely to arise
in juggling the respective roles of a military force trying to protect people
from violence and intimidation, humanitarian relief agencies trying to
bring their own assistance and protection to populations at risk, and civil
authorities trying to govern and reconstruct the country or assist others to
do so. As the ICISS report rather drily commented,

Coordination is a topic that is of perpetual concern but which is
extremely difficult to achieve satisfactorily, since coordination implies
independent authorities attempting to cooperate with each other.
Often, coordination does not translate into integrated decision mak-
ing on a regular basis, nor to genuine unity of effort. While coordi-
nation efforts have markedly improved effectiveness in some cases, in
others they have amounted to little more than trying to minimize turf
wars.

While there are innumerable textbook examples of this coordination not
working as it should—with Afghanistan a prime current example—this is
an area where operational effectiveness depends crucially on institutional
and personal egos being submerged to the maximum possible extent and
on the effort being intensely sustained.®!



CHAPTER TEN

Mobilizing Political Will

If we believe that all human beings are equally entitled to be protected from
acts that shock the conscience of us all, then we must match rhetoric with
reality, principle with practice. We cannot be content with reports and
declarations. We must be prepared to act. We won’t be able to live with
ourselves if we do not.

—ICISS, The Responsibility to Protect, 2001"

Don’t mourn, organize!
—Joe Hill, 1915

Without the exercise of political will, by the relevant policymakers at
the relevant time, almost none of the things for which this book has argued
will actually happen. The institutional capability to deliver the right kind of
response at the right time—by way of prevention, reaction, or rebuilding as
the case demands—simply will not be there. And even if the capability is
there, it will not be used. For almost any spread of options, inertia will have
the numbers. The loudest and most oft-repeated lamentation of them all is
that there is a “lack of political will” to do what needs to be done.

I have been familiar with that lamentation, and wailed it often enough
myself, through a lifetime of trying to influence public policy. First as a
young civil society activist trying to get local, state, and national politicians
engaged and energized on issues like indigenous land rights, law reform, and
apartheid. Then as a politician and cabinet minister myself, trying to mobi-
lize my peers within the national government to see issues the way I did and
give me the budgetary resources to tackle them. Then also as foreign min-
ister for a number of years, trying to energize my peers in the international
community to initiate and follow through collective responses to various
problems we faced. And now again as a rather older civil society activist with
the International Crisis Group, in the somewhat unusual position of play-
ing the traditional NGO bottom-up advocacy role but being able as well to
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work the high-level peer group access track. Whether one is inside or out-
side the decisionmaking tent, or somewhere in between, the frustrations—
I can testify better than most—are just as acute.

But what I have learned very clearly from four decades of trying to make
things happen, nationally and internationally, is that there is no point in
simply mourning the absence of political will: this should be the occasion
not for lamentation, but mobilization. To explain a failure as the result of
lack of political will is simply to restate the problem, not provide an expla-
nation or any kind of strategy for change. The need to generate the neces-
sary will to do anything hard, or expensive, or politically sensitive, or seen
for better or worse as not directly relevant to the national interest, is just a
fact of public policy life. Political will is capable of creation and subject to
change: its presence or absence is not a given. It is not a missing ingredient,
waiting in each case to be found if we only had the key to the right cupboard
or lifted the right stone. It has to be painfully and laboriously constructed,
case by case, context by context. And all of us have a role in this respect. It
is a matter of key officials in key governments, and those who can influence
them directly, making the effort to persuade and mobilize their peers in the
international community to take the necessary action in the UN Security
Council and everywhere else that matters. It is also a matter of bottom-up
mobilization: making the voices of ordinary concerned citizens heard in
the corridors of power, using all the resources and physical and moral
energy of civil society organizations all round the world to force the atten-
tion of policymakers on what needs to be done, by whom, and when.

Those who want to mobilize political will have to understand and be
responsive to all the different elements that go into making it up. The key
elements, discussed in turn in what follows, are knowledge of the problem;
concern to do something about it; confidence that doing something will
make a difference; institutional processes capable of translating that
knowledge, concern, and confident belief into relevant action; and
leadership—without which the ticking of all four other boxes will not
matter: inertia will win, every time. The discouraging news is that achiev-
ing all these things, in both national and international decisionmaking, is
very hard work indeed: it needs good arguments, sustained energy and
creativity in advancing them, and, especially in the case of leadership, a
measure of luck. The better news is that at least the arguments and strate-
gies are there, and that there are plenty of civil society and governmental
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actors around with the competence, commitment, and organizational
capacity to advance them.

It should hardly need to be added that what is at issue here is not just
political will as such, but the right kind of political will. Getting what one
asks for in life can be a risky business, and here as elsewhere it is important
to stay clearheaded. There was no shortage of will involved in the coalition
invasion of Iraq in 2003 or some Washington alarums and excursions of
recent memory. The problem of political will can on occasion be not so
much its absence as its overexuberant presence.

Ensuring Knowledge

Knowing about the occurrence or imminence of mass atrocity crimes is
rarely the problem it is sometimes thought to be. Leaders trying to explain
their inaction in the face of catastrophes such as Rwanda like to be able to
say, “We didn’t know what was happening,” or, more subtly, “We didn’t
fully appreciate how serious the problem was.” But over and again, when
these claims are evaluated after the event—sometimes by conscience-
ridden officials, more often by historians like Samantha Power—they turn
out to be quite false.? There was always someone within the system in ques-
tion who had a clear sense of the nature and scale of the catastrophe that
was unfolding, and in most of the worst cases, there was at least some kind
of memorandum conveying that information finding its way to the most
senior decisionmaking level. That nothing, or not enough, then happened
was a function of there going missing one or more of the other elements
that make up political will—insufficient concern, insufficient belief that
external action would make a difference, poor institutional process in shap-
ing deliverable options and acting on them, or simply failed leadership.
One of the clearest examples remains the United States reaction to
Rwanda in 1994. When President Clinton visited Kigali in 1998, he said, in
the course of a moving speech to the crowd at the airport, “All over the
world there were people like me sitting in offices, day after day, who did not
fully appreciate the depth and the speed with which you were being
engulfed in this unimaginable terror.” But a subsequent report in 2004 by
the National Security Archive, an independent nongovernmental research
institute based in Washington, D.C., which went to court to obtain the
material, disclosed that the CIA’s national intelligence daily, a secret brief-
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ing distributed directly to the president, vice president, and hundreds of
senior officials, included at the relevant time almost daily reports on
Rwanda, with considerable detail about what was happening.’

There are few excuses these days for any decisionmaking system,
national or intergovernmental, not to know about what have been
described in this book as “R2P situations,” those where mass atrocity crimes
are actually occurring or imminently about to occur, or where the situation
could deteriorate to this extent in the medium or longer term unless appro-
priate preventive measures are taken. Officials on the ground report back
up through their communication lines, there are sometimes graphic
descriptions in the print and electronic media, and above all there are now
nongovernmental organizations pumping out the necessary information
through all the real-time forms of electronic communication that earlier
generations of advocates and activists could only dream about.

That said, there is always more that could be done, in all three of these
areas, to make necessary information more salient, or unmistakably promi-
nent, in the minds of relevant decisionmakers. Those who have never been
involved in decisionmaking at the highest levels can scarcely begin to imag-
ine how many problems and issues are simultaneously clamoring for atten-
tion at any given time, how hard it is to get anyone to focus on anything but
the most immediate and urgent, and how tempting it is to deny, diminish,
or defer a problem in the hope that it will disappear entirely or be seen as
someone else’s. Governments and large intergovernmental organizations
need (as will be discussed further below) focal points within their systems
staffed by officials whose full-time day job it is to keep track of this infor-
mation, evaluate it, ensure that it gets onto the relevant desks, identify
response options, and follow them through.

For NGOs the need (again discussed further below) is to supplement
the kind of sharply focused reports and briefings and alert bulletins being
regularly distributed by organizations like the International Crisis Group
and Human Rights Watch with more broadly based, coordinated, and
sustained public advocacy on such a scale and of such an intensity that
it simply cannot be ignored by senior decisionmakers. The Darfur cam-
paign in the United States—well described by, among others, Don Chea-
dle and John Prendergast in their Not on Our Watch: The Mission to End
Genocide in Darfur and Beyond—is an all too rare example of what is pos-
sible in this respect.*
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In the case of the media, there is no question but that good reporting,
well-argued opinion pieces, and, in particular, real-time transmission of
images of suffering do generate both domestic and international pressure
to act. The “CNN effect” can be almost irresistible. But it has to be acknowl-
edged that, with very occasional exceptions—Darfur being one—there is
rather less to this than first meets the eye. Part of the problem is that many
atrocity crimes occur in security environments too hair-raising to expect
television crews to stick around, or in areas where they have been refused
access by the authorities, and conscience-shocking and action-motivating
images just do not get into circulation. But beyond that inevitable limita-
tion, there is in most countries, not least the United States, much less atten-
tion paid to international issues in the mainstream media than ideally
would be the case: at home the CNN effect is rather diminished by the
reality that on the company’s national channels (as distinct from CNN
International that the rest of the world sees), it is deeply unusual to find any
serious field-based international reporting at all. The mainstream domes-
tic channels—apart from an occasional late-night ABC Nightline-type
story—do not do much better. And the print media almost invariably deals
with such international stories briefly, selectively, and without sustained
follow-up: in an “infotainment™oriented media universe, the New York
Times, it hardly needs saying, is not the norm.

It may be that the traditional role of the mainstream media as the basic
information source for policymakers, as well as publics at large, is now
being superseded, particularly for generations younger than mine, by all
the new forms of electronic communication—broadcast, narrowcast, and
direct personal messaging. But the lesson is that if civil society organiza-
tions and activists do want to ensure that decisionmakers continue to have
no excuses when it comes to knowledge of R2P situations, they will have
to continue to work hard to communicate the relevant information by
every means that modern technology has to offer.

Encouraging Concern

Knowing about an actual or emerging mass atrocity crime is one thing;
being concerned enough to want to take some action in response is some-
thing else. What can be done to encourage in decisionmakers in national
governments, and relevant intergovernmental organizations, the sense that
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they do in fact have a responsibility to take appropriate action that is within
their physical and financial capacity? The key is to have the right argu-
ments being directed to the right people—by individuals or organizations
who themselves have credibility with the decisionmakers in question. From
my own experience, both in government and beating on the doors of gov-
ernment, one has to recognize that there are certain individuals, at or near
the top of the food chains, whose attitudes are going to be decisive, and
good arguments have to be found that will both appeal to them and be use-
ful to them in explaining and defending their decisions. There are four
different kinds of argument that matter in this respect: moral, national
interest, financial, and political.

It cannot be assumed that moral imperatives, important as they are in
every culture, will have sufficient momentum on their own to carry the
day. Part of the problem stems from basic characteristics of the human
psyche. There is emerging experimental evidence that Stalin was not far off
the mark when he reputedly said that “One man’s death is a tragedy; a mil-
lion is a statistic.” The capacity to experience “affect”—the emotional
rather than rational component of decisionmaking, that which enables us
to feel an issue and want to do something about it—appears to be dulled
rather than enhanced by large numbers. One recent U.S. study went so far
as to demonstrate that donations to aid a particular starving seven-year-
old girl in Africa actually declined sharply when her image was accompa-
nied by a statistical summary of millions like her elsewhere on the
continent. If we are looking for spontaneous compassion to light the pol-
icymakers’ flame when it comes to mass atrocities, this may not be as easy
as we sometimes assume.’

Another issue is that moral imperatives do tend to be viewed a little dif-
ferently in different cultural environments. The point has often been made
that in a number of Asian societies the notion of universal values, or uni-
versal responsibility towards one’s fellow human beings in the world at
large, tends to have less resonance than the notion of obligation to family,
friends, and, at its widest, fellow countrymen: because the bestowing of
favors creates a very specific sense of reciprocal obligation, it is not difficult
to characterize what others might think of as morally driven charity as,
rather, unwelcome interference.® But against that, it is strongly arguable
that the course of history has shown human society steadily expanding its
“circle of empathy,” from an initial kernel of relations and friends, to the
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clan, the tribe, the nation, and wider and wider groups including other
races, with this phenomenon much reinforced in recent times by ever
growing international movement and communication, and the cosmopoli-
tanism associated with that.” From this perspective, the basic case for R2P,
and for responding in some productive way when one becomes aware of an
actual or imminent mass atrocity crime, rests simply on our common
humanity: the impossibility of ignoring the cries of pain and distress of our
fellow human beings. To yet again do so, and once again make “never
again” a cry that rings totally emptily, is to diminish that common human-
ity to the point of despair.

At the end of the day, these kinds of straightforward moral arguments
will have some resonance in every multilateral forum and every national
political system. Politicians and public officials, after all, always rather like
to be seen as acting from higher motives, however base their real ones may
be. But it remains important to be able to make a case for action on other
grounds as well—national interest, political, and financial—with good
arguments, intelligently and energetically advanced.®

National interest arguments, as noted already in chapter 6, are much
easier to make now in relation to the kind of “quarrel in a faraway coun-
try between people of whom we know nothing” about which the British
Prime Minister Neville Chamberlain was so famously dismissive in the
lead-up to Munich.® This is because of what we know now about the
capacity of failed, failing, rogue, and phantom states, in this ever more
globalized and interdependent world, to be a source of havoc for others.
Put simply, states that cannot or will not stop internal atrocity crimes are
the kind of states that cannot or will not stop terrorism, weapons prolif-
eration, drug and people trafficking, the spread of health pandemics, and
other global risks.

There is, moreover, another dimension to national interest these days,
quite distinct from the familiar duo of security and economic interests, and
protecting oneself from the essentially physical threats just mentioned.
Every country has an interest in being, and being seen to be, a good inter-
national citizen. The interest in question here is more than just the pleas-
ure of basking in approbation. There are many direct reciprocal benefits to
be gained in a world where no country can solve all its own problems: my
assistance for you today in solving your drugs and terrorism problem
might reasonably lead you to be more willing to help solve my environ-
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mental problem tomorrow. But the reputational benefit does also count.
The perception of being a country willing to take principled stands for
other than immediately self-interested reasons does no harm at all—as the
Scandinavians in particular seem to have well understood—when it comes
to advancing one’s own commercial or political agendas.'

Financial arguments can also be compelling in many contexts. Preven-
tive action is likely to be cheaper, by many orders of magnitude, than
responding after the event—whether through military action, humanitar-
ian relief assistance, postconflict reconstruction, or all three. This is not a
hard argument to establish. For example, when I was Australian Foreign
Minister, I tasked my department after the first Gulf War in 1991 to assess
the cost to the allies of waging it, as compared with what the cost would
have been in setting up a credible worldwide system of preventive diplo-
macy centers, staffed by professionals, which might conceivably have
averted Irag’s invasion of Kuwait—still generally acknowledged to be one
of history’s better examples of missed opportunities for such diplomacy.
The result: cost of establishing the centers, in 1991 dollars, $21 million;
material cost to the allies of fighting the war—not to Iraq and leaving aside
any calculation of human cost—3$70 billion.

The U.K. Foreign Secretary, then Jack Straw, made the same point in a
speech in 2002 with some revealing figures about the Balkans: “Early treat-
ment of some ugly symptoms in Macedonia was highly effective last year
in stopping a slide into failure and preventing the re-emergence of chaos
in the Balkans. Sorting out Bosnia cost the British taxpayer at least £1.5 bil-
lion. Kosovo cost £200 million. Macedonia cost just £14 million.”"! In the
case of the invasion of Iraq in 2003, which at the time of this writing in
mid-2008 had cost the United States alone an extraordinary $444 billion—
with the meter still now ticking at over $134 billion a year—it may not be
impolite to suggest that effective diplomacy through the Security Council,
backed by a continued strong weapons inspection regime, and sanctions
disciplines to compel greater respect for human rights could have achieved
a much better result at a tiny fraction of that expense.'?

Political arguments are the stock-in-trade of national decisionmaking
and, although not always as overt, invariably part of the subtext in multi-
lateral institutions as well. Political risk and reward calculations come very
much in play when the expenditure of blood or treasure is on the line, not
only in high-visibility emergency response situations but more prosaic
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ones as well. One of the perennial problems about mobilizing support for
preventive action at all levels is that the political returns tend to be so slight.
Because prevention succeeds most when nothing happens and nobody
notices, there are few immediately visible returns for those who make the
right decisions—and for most people in public office, performing good
works without anyone noticing is like having one’s teeth pulled. A contin-
uing challenge for peace advocates the world over is to find ways of overtly
recognizing and rewarding not just successful conflict and crisis resolution
efforts, but successful prevention.

Mounting arguments that will address domestic political concerns is,
however, a subtler business than just calculating what majority reactions
will be. Governments—even those directly dependent for their support
on the ballot box—often do things without knowing what the majority
view is and even when they know that majority sentiment may well be
against the proposed action. What matters more is that they have argu-
ments that will appeal to, or at least not alienate, their own political sup-
port base, and arguments that they can use to deflate, or at least defend
against, the attacks of their political opponents. The United States in recent
years has offered good examples of very partisan considerations being
hitched simultaneously to both good and bad conflict management prac-
tice. The Christian right, if not in the mainstream of national opinion, has
certainly been a strong influence on the George W. Bush administration. In
Sudan that influence has been exercised positively insofar as, motivated by
concerns about religious freedom and slavery, it led the United States to
play a very active and positive role in the north-south peace process. But in
the case of the Israeli-Palestinian conflict, the influence of the Christian
right has been rather less positive to the extent that—whether motivated
by the notion of a Judeo-Christian bulwark against heathen Muslims, or
bizarre apocalyptic beliefs premising the second coming of Jesus on the
creation of Israel—it has, for most of the administration’s term, encour-
aged an extremely one-sided approach.

Of course democracy requires that opportunism be tempered by appro-
priate caution, and most political leaders are risk-averse most of the time.
That has certainly played an important part in some of the limp responses
to mass atrocity crimes in the past, no more notoriously so than in the
Clinton administration’s ignoring of the situation in Rwanda in 1994,
stung as it still was by the fallout from the debacle in Somalia not long
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before, involving the killing and parading of its troops in the Mogadishu
“Black Hawk Down” incident. Probably the most extreme example of
rationalizing unwillingness to act was the U.S. Defense Department’s posi-
tion during the first weeks of the genocide that C-130 aircraft could not be
devoted to ferrying armored personnel carriers to General Dallaire because
that would sacrifice readiness to respond to some higher-priority crisis
should one arise.?

But decisionmakers in many countries, democracies and non-
democracies alike, may be surprised to find that domestic public opinion
is well ahead of them on R2P-related issues, much more willing than they
may be to take appropriate action in the face of mass atrocity crimes. In the
case of democratic states, it may be that the political cost of inaction in the
face of mass atrocities may be higher, in terms of lost votes and financial
contributions, than the potential political risks of action. An intriguing
survey was conducted in this respect in 2007 by the Chicago Council on
Global Affairs and WorldPublicOpinion.org in cooperation with polling
organizations around the world, in which respondents were interviewed in
more than a dozen countries representing between them more than half
the world’s population. It is worth quoting in full the summary of its find-
ings on the subject of intervention in response to genocide:

Publics show very strong support for allowing the UN Security
Council to use military force to “prevent severe human rights viola-
tions such as genocide.” Very large majorities in all twelve countries
polled on this issue agree that the Security Council should have the
right to use force in such cases. The lowest levels of support are in
Thailand (62 percent) and India (63 percent), and the highest are in
France (85 percent), Israel (83 percent) and the United States (83
percent). Average support across the publics polled is 74 percent.

This poll probed further about whether the Security Council has
not just the right but the responsibility to intervene militarily to pro-
tect people from severe human rights abuses. “Some people say that
the Security Council has the responsibility to authorize the use of
military force to protect people from severe human rights violations
such as genocide, even against the will of their own government,”
respondents were told. “Others say that the Security Council does
not have such a responsibility.”
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The idea that the Security Council has this responsibility is the
most common view in all twelve of the publics polled and the major-
ity view in eight of them. Interestingly the Chinese (76 percent) show
the strongest support for this idea, followed by Americans (74 per-
cent) and Palestinians (69 percent). In four countries, only pluralities
agree: Ukrainians (40 percent), Thais (44 percent), Russians (48 per-
cent), and Argentines (48 percent). In no country, do more than four
in ten say that the UN does not have a responsibility to act against
genocide. On average 57 percent said the UN has this responsibility.!*

International political will is more than just the sum of attitudes and
policies of individual countries. What happens between states and their
representatives in bilateral and multilateral contacts, and within intergov-
ernmental organizations, is obviously also crucial. To get the right words
uttered, and to turn them into deeds, requires—at international as at
domestic level—the same kind of commitment and leadership, and the
same kind of constant campaigning. The biggest constituency is always for
inaction. It is just as important in the international arena as it is in the
domestic to be able to produce arguments appealing to morality, resource
concerns, institutional interests, and political interests.

Building Confidence

If knowledge of a problem and concern to do something about it are to be
translated into action, it is extremely helpful if decisionmakers can be con-
fident that the action they endorse will actually make a difference. This is
not a universal imperative, in that sometimes honor will be thought to be
satisfied simply by the authority in question being seen to be doing some-
thing, whether that something is of any practical utility or not. And it has
to be acknowledged that decisions to impose sanctions have been rather
too often of this kind. But it makes for a much better story if doing some-
thing does in fact matter.

Very good evidence is now to hand, mentioned several times earlier in
the course of this book and which deserves to be much better known in
international policy circles, that serious efforts to stop conflicts and mass
atrocity crimes, and to prevent new ones recurring, make a very great dif-
ference indeed. It comes in the form of some compelling statistics assem-
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bled over the last few years in successive reports of the Human Security
Report Project in Canada, led by Andrew Mack, a previous head of UN
Secretary-General Kofi Annan’s Strategic Planning Unit.!* Contrary to con-
ventional wisdom, and perhaps all our intuitions, there has been a very sig-
nificant trend decline—after a high point in the late 1980s and very early
1990s—in the number of wars taking place, both between and within
states, in the number of genocidal and other mass atrocities, and the num-
ber of people dying violent deaths as a result of them.

In the case of serious conflicts (defined as those with 1,000 or more
battle deaths in a year) and political mass murders (of the kind we associ-
ate with Cambodia and Rwanda), there has been an extraordinary 80 per-
cent decline since the early 1990s. And overall there are now 40 percent
fewer conflicts taking place than there were in 1992: in simple terms
because many more old conflicts have stopped than new ones started.
There has been an even more striking decrease in the number of battle
deaths. Whereas most years from the 1940s through to the 1990s had over
100,000 such reported deaths—and sometimes as many as 500,000—the
average for the first years of this new century has been more like 20,000. Of
course violent battle deaths are only a small part of the whole story of the
misery of war: 90 percent or more of war-related deaths are due to disease
and malnutrition rather than direct violence, as we have seen, for example,
in the Congo and Darfur. But the trend decline in battle deaths is signifi-
cant and highly encouraging.

The most dramatic single area of improvement, counterintuitive again
as this may seem, is in the security landscape of sub-Saharan Africa, fully
documented in the Human Security Brief 2007. In the late 1990s, this region
was the world’s most war torn, but between 1999 and 2006, the number of
“state-based” conflicts (those in which a government is one of the warring
parties) had dropped by more than half, and the number of battle deaths
had shrunk to just 2 percent of the 1999 toll—an extraordinary decline.
New figures, not previously compiled, for “non-state” conflicts (intercom-
munal and other conflicts in which a government is not one of the warring
parties) and “one-sided violence” (the killing of defenseless civilians by
governments or rebel groups) also showed dramatic declines, of two-thirds
or more, between 2002 and 2006.

A number of reasons contributed to the turnarounds on conflicts,
including the end of the era of colonialism, which generated two-thirds or
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more of all wars from the 1950s to the 1980s, and of course the end of the
cold war, which meant no more proxy wars being fueled by Washington or
Moscow, and the end of the road for a number of authoritarian govern-
ments, propped up by each side, who had been provoking internal resis-
tance. But, as argued by Andrew Mack and his team—and already noted in
chapter 8—the best explanation is the one that stares us in the face, even
if a great many don’t want to acknowledge it. And that is the huge upsurge
in activity in conflict prevention, conflict management, negotiated peace-
making, and postconflict peacebuilding activity that has occurred over the
last decade and a half, with most of this being spearheaded by the much
maligned UN, albeit with a great deal of additional input from regional
organizations, governments, and NGOs.

We are doing better at diplomatic peacemaking, with successes from
Cambodia to the Balkans to Northern Ireland to West Africa to Nepal and
Aceh well outnumbering in recent years what remain so far the failures, for
example, in Sri Lanka and Darfur. In the cold war years, by contrast, more
wars were decided on the battlefield than ended in negotiation. We are
becoming ever more professional at peacekeeping. And we are certainly
now doing much better at postconflict peacebuilding, having finally
learned—after the horrendous experiences of Angola, Rwanda,
Afghanistan, and Haiti—that the best single predictor of future conflict is
past conflict in the same place, and that there is an absolutely critical
need to put in sustained resources and commitment during the years that
follow peace agreements to stop the whole horrible cycle of violence start-
ing again. If all these realities were better known and appreciated by deci-
sionmakers, it might well prove markedly easier to persuade them to invest
the resources and political capital that effective R2P response requires.

Establishing Process

A further critical ingredient in the fashioning of political will is the exis-
tence of institutional processes capable of translating knowledge, concern,
and confident belief in the utility of action into actual action. As foreshad-
owed above in discussing the issue of knowledge, focal points are necessary
within governments and relevant intergovernmental organizations for the
collection, analysis, and dissemination of information, the thinking
through and “pre-positioning” of response options, the focusing and ener-



236 | Operationalizing the Responsibility to Protect

gizing of decisions when responses are required, and the overseeing of the
implementation of decisions once made. The greater the number of actors
within the system in question with relevant authority—for example, min-
isters, departments, agencies, or member states—and the longer and more
entrenched the tradition of protracted internecine squabbling before any
decision is made about anything, the greater the need for focal points of
this kind, with real stature of their own.

There would also be such a need for such a central player in even the
most congenitally harmonious decisionmaking system, because of the
difficulty—in the sheer, relentless, day-to-day grind of top-level
governance—of winning attention for any but the most urgent and dra-
matic matter. In designing decisionmaking systems, progress is sometimes
made by “mainstreaming” particular kinds of concerns (gender sensitiv-
ity and conflict prevention being familiar examples): ensuring that every
relevant unit in the system is required to take them into account in the
performance of its own functions. But for something as specific, and
important, as ensuring that there is a proper response to emerging mass
atrocity crimes, there is no substitute for having centrally located and
authoritative people whose day jobs are the functions described above.
Generally, the more institutional effort and resources that go into creat-
ing this kind of capacity—with appropriate mechanisms, skilled person-
nel, good analytical capacity, well-developed and tested options, and
attention to best practice in the past and elsewhere—the greater the like-
lihood of a sharply focused, quick, and useful response to the next crisis
that comes along.

There is something of a chicken-and-egg issue here because to establish
in the first place this kind of capability—which, it is being suggested, is a
key ingredient in the mobilizing of political will in response to R2P
situations—will, particularly to the extent that significant resources are
required, itself require some serious political will! Happily, there is grow-
ing evidence that key governments and intergovernmental organizations
are not feeling so paralyzed by this philosophical conundrum that they are
unable to make the moves necessary to put at least rudimentary capability
of this kind in place. There has already been mentioned in chapter 8 the
gradual evolution in national governments, like those of the United King-
dom, United States, and Canada, of “joined up” arrangements, bringing
together defense, foreign affairs, aid, and central executive assets to focus
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on conflict prevention and crisis management, and it is extremely impor-
tant that this trend consolidate and continue elsewhere.

A similar momentum is developing in intergovernmental
organizations—both global and regional—as described again in chapter
8—with interest being shown, particularly in the EU, in developing
regional intergovernmental centers devoted to the prevention of genocide
and crimes against humanity.'s The most advanced such enterprise—
although it has by no means yet fully realized its potential—is the UN’s
Office of the Special Adviser on the Prevention of Genocide (OSAPG),
headed full-time since August 2007 by Francis Deng at Under-Secretary-
General level, located in New York with an authorized staff of around ten
(funded by both regular and voluntary UN budgets), and given external
support and guidance by an Advisory Committee on Genocide Preven-
tion, appointed by Secretary-General Kofi Annan in 2006, chaired by Dr.
David Hamburg, and including Romeo Dallaire, Desmond Tutu, and
Sadako Ogata among its members.!”

The Special Adviser’s mandate, given in 2004 to Deng’s part-time pre-
decessor, Juan Méndez, is an ambitious one: “to collect existing informa-
tion, in particular from within the United Nations system, on massive and
serious violations of human rights and international humanitarian law of
ethnic and racial origin that, if not prevented or halted, might lead to geno-
cide; to act as a mechanism of early warning to the Secretary-General, and
through him to the Security Council, by bringing to their attention situa-
tions that could potentially result in genocide; to make recommendations
to the Security Council, through the Secretary-General, on actions to pre-
vent or halt genocide; and to liaise with the United Nations system on
activities for the prevention of genocide and work to enhance the United
Nations’ capacity to analyze and manage information regarding genocide
or related crimes.”'®

Although Deng and his predecessor have been keen to raise the profile
and influence of the office, as of this writing in mid-2008, it remained
understaffed, even against its very modest authorized level, and still has
some distance to go in making its presence seriously felt. There will always
be a New York UN-member state constituency very content with the Spe-
cial Adviser operating in quiet engagement mode in perpetuity, and it is
important that he and his staff not succumb to the understandable temp-
tation to do so if circumstances demand otherwise. The Advisory Commit-
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tee, if it continues as it should as a standing rather than ad hoc body, may
be able to play a useful political supporting role in this respect, making
waves as occasion demands and ensuring that never again do early warn-
ings fall into the black hole of UN indifference that confronted General
Dallaire in 1994.

Just as decisionmaking systems need people for whom the prevention of
and response to mass atrocity crimes is their day job, so too is this the case
for those in the mobilizing, energizing, and proselytizing community. An
important step forward in this respect has been the launching early in 2008
in New York of the Global Centre for the Responsibility to Protect
(GCR2P), still in its organizational infancy at the time of this writing but
aimed at becoming the worldwide focal point for the efforts now needed
to consolidate and operationalize the R2P norm in all the ways described
in this book. Initiated by a coalition of major global nongovernmental
organizations (including the International Crisis Group, Human Rights
Watch, and Oxfam International), supported by a number of governments
and foundations, with an International Advisory Board cochaired by the
ICISS cochairs, and a very distinguished cast of patrons, the GCR2P
intends to operate as a research and advocacy center and an information
clearinghouse working to promote better understanding of R2P, building
worldwide support for it, and recommending strategy to both the broader
civil society community and like-minded governments. To be successful it
will need from the outset to be determinedly North-South in character—
having effective outreach to associated centers in Africa, Asia, Latin Amer-
ica, and the Middle East as well as in the global North—and to develop very
close working relationships with governments, international institutions
(including especially the Office of the UN’s Special Adviser), and non-
governmental organizations."

A preoccupation with process at the expense of substance can lead in
many contexts to mind-numbing irrelevance, but there is not much doubt
that when it comes to mobilizing support for R2P worldwide, a little more
systematic institutional process than has been the case so far will be very
helpful indeed. On the civil society side, it is intended that the GCR2P
liaise closely with a global coalition of like-minded NGOs being put
together under the leadership of the WFM-Institute of Global Policy,
which has had for several years a program for engaging civil society world-
wide (Responsibility to Protect—-Engaging Civil Society [R2PCS]) that has
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involved, among other things, creating a useful website resource and con-
vening a series of regional meetings to raise awareness of the R2P norm and
the need for its effective operationalization. There are a legion of individ-
ual NGOs working on these issues in many countries, but there remains a
real need to coordinate and focus their efforts.

The same is true on the government side. There are many like-minded
governments in both North and South who are keen to work in a more sys-
tematic way on consolidating the norm internationally and halting any
backsliding in the General Assembly or elsewhere; building the appropri-
ate diplomatic, civilian, military, and general organizational capability that
is needed; gaining acceptance for detailed criteria governing the use of
force; and above all, ensuring that no new R2P situation goes unnoticed or,
until it is too late, unredressed. An informal “Friends of R2P” group already
exists for this purpose at the UN in New York, now cochaired by Canada
and Rwanda, and it is to be hoped that its efforts will be assisted by close
working cooperation with the new Global Centre: proactive leadership (of
the right kind) serves as a model for others, and like-minded coalitions can
certainly generate a great deal of necessary momentum in R2P situations
crying out for rapid response.

Demanding Leadership

Mobilizing the political will to respond effectively to mass atrocity crimes
ultimately demands—as does just about every other form of effective
decisionmaking—someone, somewhere in the system, able and willing to
make things happen. Unless the relevant decisionmakers, at the national or
international level, want action, there won’t be any. All the knowledge, con-
cern, confidence, and process in the world will not count for much if there
is inertia, indecisiveness, or hostility at the top.

Of course it is not just any leadership that is required. It is not easy to
overestimate the capacity of individual leaders to choose cynicism over
statesmanship, miss crucial opportunities, or simply, with the best of inten-
tions, create havoc. And it is important to remind ourselves of just how
monstrously, horribly astray a country can go when it succumbs to the
collective belief that the only thing that matters in a chaotic environment
is leadership strength: a visit to Nuremberg, spending some quiet time at
the trial courtroom, Zeppelin Field party rally ground, and Nazi Congress
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Hall, with its stunning new documentation center, is an intensely sobering
experience in this respect.

The kind of leadership needed is what we can all recognize when we see
it, and lament when it goes missing. It recognizes the big turning points in
national or global history, makes the right calls, and delivers the right
responses—as Roosevelt did in the 1930s; or Truman and Marshall did
after the Second World War; or as Dag Hammarskjold did in inventing
peacekeeping and keeping the UN flame at least partially burning during
the worst of the cold war years; or as Gorbachev did in the Soviet Union,
seeing the impossibility of sustaining the cold war; or—more
controversially—as Deng Xiaoping did in China, at least in setting a wholly
new economic course for the country in the chaotic and desolate aftermath
of Mao; or as George Bush senior did in leading, through the UN, the
unequivocal response to Iraq’s invasion of Kuwait in 1991, the first big
post—cold war test of the system of international order.

It is the kind of towering moral and political leadership showed, above
all, by Nelson Mandela in South Africa’s transition, completely avoiding—
with crucial support, it should be acknowledged, from another leader, F. W.
de Klerk, who came to understand, late but not too late, what the moment
demanded—what just about everyone feared would be an unavoidable
racial bloodbath. It is the kind of leadership shown by Kofi Annan over
many difficult years confronting head-on the notion, so strongly entrenched
among his colleagues from the global South, that state sovereignty entails
inviolability. And it is the kind of leadership which Dr. Mo Ibrahim is try-
ing to create in Africa with his spectacularly generous and creative Prize for
Achievement in African Leadership, given first to former Mozambique pres-
ident Joaquim Chissano, not only for his outstanding contribution in lead-
ing his country from peace to democracy but also for his decision to step
down without seeking the third term its constitution allowed.?

The leadership required if the world is to respond as it should to geno-
cide, war crimes, ethnic cleansing, and crimes against humanity does not
always have to be delivered in a spectacular way to be effective, nor by the
biggest figures or the greatest powers. It is the kind of leadership shown by
Sadako Ogata as UN High Commissioner for Refugees and Jan Egeland as
the UN’s humanitarian relief coordinator, in speaking out strongly and
consistently and relentlessly about the horrors they saw unfolding around
them and demanding an international response. Or perhaps the kind of
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leadership that was shown by Indonesia and Australia, in crafting together
the UN peace plan that brought a final end, at the beginning of the 1990s,
to Cambodia’s protracted nightmare. And the kind of leadership—without
which I would not have had much to write about in this book—that was
shown by Canada and its Prime Minister Paul Martin, who worked away
diligently behind the scenes for months in the run-up to the 2005 World
Summit to ensure, despite all the forces arrayed against it, that the respon-
sibility to protect norm would be embraced.

We know all too well that when it comes to this crucial ingredient of
leadership, there is a huge amount of pure chance in play. So much does
seem to depend just on the luck of the draw: whether at a time of fragility
and transition a country finds itself with a Mandela, or a Milosevic or
Mugabe; an Atatiirk or an Arafat; a Rabin who can see and seize the
moment, and change course, or someone who never will. Despite all our
best efforts, that has always been so and probably always will be. Looking
around the world at those individuals who currently matter most, we just
have to express the fervent hope that even if leaders are not always born,
and only on very rare occasions are elected, they can at least on occasion
be made.

* %

It has been said that the world is divided among those who make things
happen, those who watch things happen, and those who wonder what hap-
pened. Too often, when it comes to mass atrocity crimes, too many of us
have been left wondering—how could this horror possibly have happened
yet again when there were so many reasons and so much international
capability to make it avoidable. The emergence of the responsibility to pro-
tect norm in 2001, and its embrace by the World Summit in 2005, brings
us much closer to ending such crimes once and for all. But if we are to real-
ize that dream, it is going to require continuing determined action from all
those passionately committed to making it happen—not just from national
and international leaders but from everyone, ordinary citizens in every
country across every corner of the globe included, who are capable of influ-
encing them. You don’t get to change the world simply by observing it.






APPENDIX A

Definitions of Genocide, Crimes
against Humanity, and War Crimes

Convention on the Prevention and
Punishment of the Crime of Genocide

Approved and proposed for signature and ratification or accession by the
UN General Assembly Resolution 260 A (III), December 9, 1948, and
entered into force January 12, 1951. As of January 2008, 137 states ratified
the convention.

ARTICLE 1

The Contracting Parties confirm that genocide, whether committed in
time of peace or in time of war, is a crime under international law which
they undertake to prevent and to punish.

ARTICLE 2

In the present Convention, genocide means any of the following acts com-
mitted with intent to destroy, in whole or in part, a national, ethnical, racial
or religious group, as such:
(a) Killing members of the group;
(b) Causing serious bodily or mental harm to members of the group;
(c) Deliberately inflicting on the group conditions of life calculated to
bring about its physical destruction in whole or in part;
(d) Imposing measures intended to prevent births within the group;
(e) Forcibly transferring children of the group to another group.
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ARTICLE 3

The following acts shall be punishable:
(a) Genocide;
(b) Conspiracy to commit genocide;
(c) Direct and public incitement to commit genocide;
(d) Attempt to commit genocide;
(

e) Complicity in genocide.

Rome Statute of the International Criminal Court

Treaty establishing the International Criminal Court, adopted in Rome
July 17, 1998, and entered into force July 1, 2002. As of January 2008, 105
states are party to this statute defining genocide, crimes against humanity,
and war crimes.

ARTICLE 6: GENOCIDE

For the purpose of this Statute, “genocide” means any of the following acts
committed with intent to destroy, in whole or in part, a national, ethnical,
racial or religious group, as such:
(a) Killing members of the group;
(b) Causing serious bodily or mental harm to members of the group;
(c) Deliberately inflicting on the group conditions of life calculated to
bring about its physical destruction in whole or in part;
(d) Imposing measures intended to prevent births within the group;
(e) Forcibly transferring children of the group to another group.

ARTICLE 7. CRIMES AGAINST HUMANITY

1. For the purpose of this Statute, “crime against humanity” means any of
the following acts when committed as part of a widespread or systematic
attack directed against any civilian population, with knowledge of the
attack:

(a) Murder;

(b) Extermination;

(c) Enslavement;

(d) Deportation or forcible transfer of population;
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(e) Imprisonment or other severe deprivation of physical liberty in vio-
lation of fundamental rules of international law;

(f) Torture;

(g) Rape, sexual slavery, enforced prostitution, forced pregnancy,
enforced sterilization, or any other form of sexual violence of compara-
ble gravity;

(h) Persecution against any identifiable group or collectivity on politi-
cal, racial, national, ethnic, cultural, religious, gender as defined in para-
graph 3, or other grounds that are universally recognized as
impermissible under international law, in connection with any act
referred to in this paragraph or any crime within the jurisdiction of the
Court;

(i) Enforced disappearance of persons;

(j) The crime of apartheid;

(k) Other inhumane acts of a similar character intentionally causing
great suffering, or serious injury to body or to mental or physical health.

2. For the purpose of paragraph 1:
(a) “Attack directed against any civilian population” means a course of
conduct involving the multiple commission of acts referred to in para-
graph 1 against any civilian population, pursuant to or in furtherance of
a State or organizational policy to commit such attack;
(b) “Extermination” includes the intentional infliction of conditions of
life, inter alia the deprivation of access to food and medicine, calculated
to bring about the destruction of part of a population;
(c) “Enslavement” means the exercise of any or all of the powers attach-
ing to the right of ownership over a person and includes the exercise of
such power in the course of trafficking in persons, in particular women
and children;
(d) “Deportation or forcible transfer of population” means forced dis-
placement of the persons concerned by expulsion or other coercive acts
from the area in which they are lawfully present, without grounds per-
mitted under international law;
(e) “Torture” means the intentional infliction of severe pain or suffering,
whether physical or mental, upon a person in the custody or under the
control of the accused; except that torture shall not include pain or suf-
fering arising only from, inherent in or incidental to, lawful sanctions;
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(f) “Forced pregnancy” means the unlawful confinement of a woman
forcibly made pregnant, with the intent of affecting the ethnic compo-
sition of any population or carrying out other grave violations of inter-
national law. This definition shall not in any way be interpreted as
affecting national laws relating to pregnancy;
(g) “Persecution” means the intentional and severe deprivation of fun-
damental rights contrary to international law by reason of the identity
of the group or collectivity;
(h) “The crime of apartheid” means inhumane acts of a character sim-
ilar to those referred to in paragraph 1, committed in the context of an
institutionalized regime of systematic oppression and domination by
one racial group over any other racial group or groups and committed
with the intention of maintaining that regime;
(i) “Enforced disappearance of persons” means the arrest, detention or
abduction of persons by, or with the authorization, support or acquies-
cence of, a State or a political organization, followed by a refusal to
acknowledge that deprivation of freedom or to give information on the
fate or whereabouts of those persons, with the intention of removing
them from the protection of the law for a prolonged period of time.
3. For the purpose of this Statute, it is understood that the term “gender”
refers to the two sexes, male and female, within the context of society. The
term “gender” does not indicate any meaning different from the above.

ARTICLE 8: WAR CRIMES

1. The Court shall have jurisdiction in respect of war crimes in particular
when committed as part of a plan or policy or as part of a large-scale com-
mission of such crimes.
2. For the purpose of this Statute, “war crimes” means:
(a) Grave breaches of the Geneva Conventions of 12 August 1949,
namely, any of the following acts against persons or property protected
under the provisions of the relevant Geneva Convention:
(i) Wilful killing;
(ii) Torture or inhuman treatment, including biological experiments;
(iii) Wilfully causing great suffering, or serious injury to body or
health;
(iv) Extensive destruction and appropriation of property, not justi-
fied by military necessity and carried out unlawfully and wantonly;
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(v) Compelling a prisoner of war or other protected person to serve
in the forces of a hostile Power;
(vi) Wilfully depriving a prisoner of war or other protected person of
the rights of fair and regular trial;
(vii) Unlawful deportation or transfer or unlawful confinement;
(viii) Taking of hostages.
(b) Other serious violations of the laws and customs applicable in inter-
national armed conflict, within the established framework of interna-
tional law, namely, any of the following acts:
(1) Intentionally directing attacks against the civilian population as
such or against individual civilians not taking direct part in
hostilities;
(ii) Intentionally directing attacks against civilian objects, that is,
objects which are not military objectives;
(iii) Intentionally directing attacks against personnel, installations,
material, units or vehicles involved in a humanitarian assistance or
peacekeeping mission in accordance with the Charter of the United
Nations, as long as they are entitled to the protection given to civil-
ians or civilian objects under the international law of armed
conflict;
(iv) Intentionally launching an attack in the knowledge that such
attack will cause incidental loss of life or injury to civilians or dam-
age to civilian objects or widespread, long-term and severe damage to
the natural environment which would be clearly excessive in relation
to the concrete and direct overall military advantage anticipated;
(v) Attacking or bombarding, by whatever means, towns, villages,
dwellings or buildings which are undefended and which are not mil-
itary objectives;
(vi) Killing or wounding a combatant who, having laid down his
arms or having no longer means of defence, has surrendered at
discretion;
(vii) Making improper use of a flag of truce, of the flag or of the mil-
itary insignia and uniform of the enemy or of the United Nations, as
well as of the distinctive emblems of the Geneva Conventions, result-
ing in death or serious personal injury;
(viii) The transfer, directly or indirectly, by the Occupying Power of
parts of its own civilian population into the territory it occupies, or
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the deportation or transfer of all or parts of the population of the
occupied territory within or outside this territory;

(ix) Intentionally directing attacks against buildings dedicated to reli-
gion, education, art, science or charitable purposes, historic monu-
ments, hospitals and places where the sick and wounded are
collected, provided they are not military objectives;

(x) Subjecting persons who are in the power of an adverse party to
physical mutilation or to medical or scientific experiments of any
kind which are neither justified by the medical, dental or hospital
treatment of the person concerned nor carried out in his or her inter-
est, and which cause death to or seriously endanger the health of
such person or persons;

(xi) Killing or wounding treacherously individuals belonging to the
hostile nation or army;

(xii) Declaring that no quarter will be given;

(xiii) Destroying or seizing the enemy’s property unless such destruc-
tion or seizure be imperatively demanded by the necessities of war;
(xiv) Declaring abolished, suspended or inadmissible in a court of
law the rights and actions of the nationals of the hostile party;

(xv) Compelling the nationals of the hostile party to take part in the
operations of war directed against their own country, even if they
were in the belligerent’s service before the commencement of
the war;

(xvi) Pillaging a town or place, even when taken by assault;

(xvii) Employing poison or poisoned weapons;

(xviii) Employing asphyxiating, poisonous or other gases, and all
analogous liquids, materials or devices;

(xix) Employing bullets which expand or flatten easily in the human
body, such as bullets with a hard envelope which does not entirely
cover the core or is pierced with incisions;

(xx) Employing weapons, projectiles and material and methods of
warfare which are of a nature to cause superfluous injury or unnec-
essary suffering or which are inherently indiscriminate in violation of
the international law of armed conflict, provided that such weapons,
projectiles and material and methods of warfare are the subject of a
comprehensive prohibition and are included in an annex to this
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Statute, by an amendment in accordance with the relevant provi-

sions set forth in articles 121 and 123;

(xxi) Committing outrages upon personal dignity, in particular

humiliating and degrading treatment;

(xxii) Committing rape, sexual slavery, enforced prostitution, forced

pregnancy, as defined in article 7, paragraph 2 (f), enforced steriliza-

tion, or any other form of sexual violence also constituting a grave

breach of the Geneva Conventions;

(xxiii) Utilizing the presence of a civilian or other protected person

to render certain points, areas or military forces immune from mili-

tary operations;

(xxiv) Intentionally directing attacks against buildings, material,

medical units and transport, and personnel using the distinctive

emblems of the Geneva Conventions in conformity with interna-

tional law;

(xxv) Intentionally using starvation of civilians as a method of war-

fare by depriving them of objects indispensable to their survival,

including wilfully impeding relief supplies as provided for under the

Geneva Conventions;

(xxvi) Conscripting or enlisting children under the age of fifteen

years into the national armed forces or using them to participate

actively in hostilities.
(c) In the case of an armed conflict not of an international character,
serious violations of article 3 common to the four Geneva Conventions
of 12 August 1949, namely, any of the following acts committed against
persons taking no active part in the hostilities, including members of
armed forces who have laid down their arms and those placed hors de
combat by sickness, wounds, detention or any other cause:

(i) Violence to life and person, in particular murder of all kinds,

mutilation, cruel treatment and torture;

(ii) Committing outrages upon personal dignity, in particular humil-

iating and degrading treatment;

(iii) Taking of hostages;

(iv) The passing of sentences and the carrying out of executions with-

out previous judgement pronounced by a regularly constituted court,

affording all judicial guarantees which are generally recognized as

indispensable.
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(d) Paragraph 2 (c) applies to armed conflicts not of an international
character and thus does not apply to situations of internal disturbances
and tensions, such as riots, isolated and sporadic acts of violence or
other acts of a similar nature.
(e) Other serious violations of the laws and customs applicable in armed
conflicts not of an international character, within the established frame-
work of international law, namely, any of the following acts:
(i) Intentionally directing attacks against the civilian population as
such or against individual civilians not taking direct part in
hostilities;
(ii) Intentionally directing attacks against buildings, material, med-
ical units and transport, and personnel using the distinctive emblems
of the Geneva Conventions in conformity with international law;
(iii) Intentionally directing attacks against personnel, installations,
material, units or vehicles involved in a humanitarian assistance or
peacekeeping mission in accordance with the Charter of the United
Nations, as long as they are entitled to the protection given to
civilians or civilian objects under the international law of armed
conflict;
(iv) Intentionally directing attacks against buildings dedicated to reli-
gion, education, art, science or charitable purposes, historic monu-
ments, hospitals and places where the sick and wounded are
collected, provided they are not military objectives;
(v) Pillaging a town or place, even when taken by assault;
(vi) Committing rape, sexual slavery, enforced prostitution, forced
pregnancy, as defined in article 7, paragraph 2 (f), enforced steriliza-
tion, and any other form of sexual violence also constituting a seri-
ous violation of article 3 common to the four Geneva Conventions;
(vii) Conscripting or enlisting children under the age of fifteen years
into armed forces or groups or using them to participate actively in
hostilities;
(viii) Ordering the displacement of the civilian population for rea-
sons related to the conflict, unless the security of the civilians
involved or imperative military reasons so demand;
(ix) Killing or wounding treacherously a combatant adversary;
(x) Declaring that no quarter will be given;
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(xi) Subjecting persons who are in the power of another party to the
conflict to physical mutilation or to medical or scientific experiments
of any kind which are neither justified by the medical, dental or hos-
pital treatment of the person concerned nor carried out in his or her
interest, and which cause death to or seriously endanger the health of
such person or persons;
(xii) Destroying or seizing the property of an adversary unless such
destruction or seizure be imperatively demanded by the necessities of
the conflict;
(f) Paragraph 2 (e) applies to armed conflicts not of an international
character and thus does not apply to situations of internal disturbances
and tensions, such as riots, isolated and sporadic acts of violence or
other acts of a similar nature. It applies to armed conflicts that take
place in the territory of a State when there is protracted armed conflict
between governmental authorities and organized armed groups or
between such groups.

3. Nothing in paragraph 2 (c) and (e) shall affect the responsibility of a
Government to maintain or re-establish law and order in the State or to
defend the unity and territorial integrity of the State, by all legitimate
means.
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The Mass Atrocity Toolboxes:
Prevention, Reaction, and Rebuilding

PREVENTION

REACTION

REBUILDING

Political and Diplomatic

Promote good governance
Promote membership in
international organizations

Rebuilding governance
institutions
Maximizing local ownership

Preventive diplomacy
Threat of political sanctions

Diplomatic peacemaking
Political sanctions and
incentives

Economic and Social

Support economic
development

Support education for
tolerance

Community peacebuilding

Support economic
development

Social programs for
sustainable peace

Aid conditionality
Threat of economic sanctions
Economic incentives

Application of economic
sanctions
Economic incentives
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The Toolboxes

PREVENTION

REACTION

REBUILDING

Constitutional and Legal

Promote fair constitutional
structures

Promote human rights

Promote rule of law

Fight corruption

Rebuilding criminal justice
Managing transitional justice
Supporting traditional justice
Managing refugee returns

Legal dispute resolution
Threat of international
criminal prosecution

Criminal prosecution

Security Sector

Security sector reform

Military to civilian
governance

Confidence-building measures

Small arms and light
weapons control

Peacekeeping in support of
nation building

Disarmament, demobilization,
and reintegration

Security sector reform

Preventive deployment
Nonterritorial show of force
Threat of arms embargo
or end of military
cooperation programs

Peacekeeping for civilian
protection

Safe havens and no-fly zones

Arms embargoes

Jamming of radio frequencies

Threat or use of military force
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Further Reading

The following is not a complete bibliography of the books, articles, and
reports cited in this book, and is only a fraction of the huge literature on this
subject, which is more comprehensively assembled in the ICISS supplemen-
tary volume, The Responsibility to Protect: Research, Bibliography, Back-
ground, as updated at www.globalr2p.org/biblio.html. It is simply a selection
of some works found useful in writing this volume and which would repay
closer reading.
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Further Action

The following lists, which do not purport to be in any way comprehen-
sive, identify some of the advocacy organizations most active in working to
prevent mass atrocity crimes, and the intergovernmental organizations and
governments who are most influential in decisionmaking in this area and to
whom it is appropriate, accordingly, to make R2P-related representations.
Brief information is given on how each of them may be contacted, or at least
further information about their activities obtained.

Advocacy Organizations

PriMmaRrILY R2P-Focusgep

Global Centre for the Responsibility to Protect (GCR2P)

The New York—based Global Centre for the Responsibility to Protect was
launched in 2008 as a research and advocacy catalyst for the worldwide
consolidation and implementation of the R2P norm. It will work closely
with designated “associated centers” in Africa, Asia, and elsewhere, and
with like-minded nongovernmental organizations and governments
through new and existing coordinating mechanisms.

Website: www.globalr2p.org

E-mail: info@globalr2p.org

Responsibility to Protect—Engaging Civil Society (R2PCS)

This project of the New York-based WEM-Institute for Global Policy works
to coordinate and mobilize nongovernmental organizations worldwide to
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advance R2P and to promote concrete policies to better enable govern-
ments, regional organizations, and the United Nations to protect vulnera-
ble populations. It is a founding sponsor of the GCR2P.

Website: www.responsibilitytoprotect.org

E-mail: info@responsibilitytoprotect.org

R2P Coalition

This new Chicago-based organization aims to convince U.S. publics and
decisionmakers to embrace the R2P norm and to support the empower-
ment of the United Nations and the International Criminal Court with a
more effective enforcement mechanism.

Website: www.r2pcoalition.org

E-mail: info@R2Pcoalition.org

Genocide Watch

Based in Washington, D.C., Genocide Watch aims to mobilize support to
predict, prevent, stop, and punish genocide and other forms of mass mur-
der, and coordinates the International Campaign to End Genocide,
founded in 1999.

Website: www.genocidewatch.org

E-mail: genocidewatch@aol.com

PriMARILY CONFLICT-FOCUSED

International Crisis Group

Based in Brussels but with an advocacy presence in New York, Washington,
London, Moscow, and Beijing, and field staff covering some sixty conflict
or high-risk areas across four continents, Crisis Group works through field-
based analysis and high-level advocacy to prevent and halt deadly conflict
and mass atrocity crimes. It publishes up to 100 reports and briefings every
year, and the monthly CrisisWatch bulletin, and is a founding sponsor of
GCR2P.

Website: www.crisisgroup.org

E-mail: brussels@crisisgroup.org

ENOUGH! The Project to End Genocide and Crimes against Humanity
Beginning life as the campaign arm of the International Crisis Group,
ENOUGH is now a project of the Washington-based Center for American
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Progress, focusing on analyzing and mobilizing support for effective action
on the situations in Congo, northern Uganda, Darfur, southern Sudan,
and Chad. It works closely with organizations like Genocide Intervention
(www.genocideintervention.net).

Website: www.enoughproject.org

E-mail: via www.enoughproject.org/feedback

Crisis Action

Based in London, with offices in Berlin, Brussels, and Paris, Crisis Action
is an international, nonprofit organization that aims to help avert con-
flicts, prevent human rights abuses, and ensure that governments fulfill
their obligations to protect civilians.

Website: www.crisisaction.org

E-mail: mail@crisisaction.org.

PrimAaRrRILY HuMAN RiGHTS—FOCUSED

Human Rights Watch

Based in New York but with worldwide reach, Human Rights Watch con-
ducts fact-finding investigations into human rights abuses in all regions,
and presses for the withdrawal of military and economic support from
governments that egregiously violate the rights of their people. It is a
founding sponsor of the GCR2P.

Website: www.hrw.org

E-mail: hrwnyc@hrw.org

Amnesty International

Amnesty International, based in London but with a worldwide organiza-
tional structure, campaigns for internationally recognized human rights
across the spectrum.

Website: www.amnesty.org

E-mail: via website www.amnesty.org/en/contact

PriMARILY HUMANITARIAN AID—FOCUSED

Oxfam
Oxfam International, based in the United Kingdom but with worldwide
reach, is a confederation of thirteen like-minded organizations focused on
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ending poverty and injustice through strategic campaigns and emergency
relief operations. It is a founding sponsor of the GCR2P.

Website: www.oxfam.org

E-mail: via www.oxfam.org.uk/contact

Meédecins Sans Frontieéres

MSE, with its international office in Switzerland but worldwide organiza-
tional reach, provides emergency medical assistance to populations in dan-
ger in more than seventy countries.

Website: www.msf.org

E-mail: office-gva@geneva.msf.org

Refugees International

Washington, D.C.—based RI generates lifesaving humanitarian assistance
and protection for refugees and internally displaced people around the
world and works to end the conditions that create displacement. It is a
founding sponsor of the GCR2P.

Website: www.refugeesinternational.org

E-mail: ri@refintl.org

Decisionmakers

UNITED NATIONS

Special Adviser for the Prevention of Genocide
Website: www.un.org/Depts/dpa/prev_genocide/index.htm

Department of Peacekeeping Operations (DPKO)
Website: www.un.org/Depts/dpko/dpko/

Peacebuilding Commission
Website: www.un.org/peace/peacebuilding/

UN Development Program Bureau for Conflict Prevention and Recovery
Website: www.undp.org/bepr/
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OTHER INTERGOVERNMENTAL ORGANIZATIONS

Association of Southeast Asian Nations (ASEAN)
General: www.aseansec.org
ASEAN Regional Forum: www.aseanregionalforum.org

African Union (AU)
General: www.africa-union.org

Peace and Security Council: www.africa-union.org/organs/The_Peace_

%20and_Security_Council.htm

European Union (EU)
Commission: Conflict Prevention and Civilian Crisis Management
Website: ec.europa.eu/comm/external_relations/cfsp/cpcm/cm.htm

Secretary-General and High Representative for Common Security
and Foreign Policy (CFSP)

Website: www.consilium.europa.eu

E-mail: public.info@consilium.europa.eu

NATO
Crisis Management
Website: www.nato.int/issues/crisis_management/index.html

Organization of American States (OAS)
General: www.0as.org

Organization for Security and Cooperation in Europe (OSCE)
High Commissioner for National Minorities
Website: www.osce.org/hcnm/

Conflict Prevention Center
Website: www.osce.org/cpc/
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PERMANENT FIVE NATIONAL GOVERNMENTS

China

Permanent Mission of China to the UN
Website: www.china-un.org

E-mail: chinamission_un@fmprc.gov.cn

France
Foreign Ministry
E-mail: https://pastel.diplomatie.gouv.fr/bacou/default.asp?lang=gb

Permanent Mission of France to the UN
E-mail: france@un.int

Russia
Permanent Mission of the Russian Federation to the UN
E-mail: rusun@un.int

United Kingdom
Foreign and Commonwealth Office (FCO), Conflict Issues Unit
Website: www.fco.gov.uk/en/fco-in-action/conflict/

Stabilisation Unit (jointly operated by the Department for International
Development [DFID], FCO, and Ministry of Defence [MOD])

Website: www.stabilisationunit.gov.uk/

E-mail: info@stabilisationunit.gov.uk

Permanent Mission of the United Kingdom to the UN
Website: www.ukun.org
E-mail: uk@un.int

United States

State Department, Office of the Coordinator for Reconstruction and
Stabilization

Website: www.state.gov/s/crs

E-mail: scrs_info@state.gov
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U.S. Agency for International Development (USAID), Office of Conflict
Management and Mitigation

Website: www.usaid.gov/our_work/cross-cutting_programs/conflict/
E-mail: conflict@usaid.gov

Permanent Mission of the United States to the UN
Website: www.usunnewyork.usmission.gov
E-mail: usa@un.int
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Chapter Nine

1. Jean-Marie Guehenno, Under-Secretary-General for Peacekeeping Operations,
reporting to the UN Security Council on the deployment of the UN-AU Mission in
Darfur (UNAMID), May 14, 2008; see “Darfur Mission Deployment Slowed by Dete-
riorating Security, Harsh Conditions; Must Be Considerably Strengthened to Carry
out Mandate, Security Council Told” (www.un.org/News/Press/docs/2008/
5c9330.doc.htm). Since the units mentioned each had six helicopters, he was referring
to the need for a total of twenty-two helicopters. Seven other military helicopters have
been pledged, but at the time of this writing, none had been delivered. I am indebted
to Brendan Cox of Crisis Action (www.crisisaction.org) for his help in untangling the
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question of military helicopter numbers and availability, both the numbers required
for Darfur and those in the total global military inventory.

2. This figure comes from the following compilation by the Henry L. Stimson Cen-
ter, March 2008, from country data in International Institute for Strategic Studies, The
Military Balance 2008 (London, February 2008).

Region Attack helicopters® Transport-utility helicopters®
Americas
United States 1,049 2,042
Canada 0 131
Latin America—Caribbean® 82 798
Subtotal 1,131 2,971
Europe and Russia
EU member states? 549 1,080
Other Europe* 268 331
Russia 661 643
Subtotal 1,478 2,054
Asia-Pacific
China 31 93
India 20 298
Othersf 489 1,644
Subtotal 540 2,035
Africa and Middle East
Middle East and North Africas 547 787
Sub-Saharan Africa 129 170
Subtotal 676 957
Total 3,825 8,017
NATO" 1,619 3,390

a. Defined as helicopters with an integrated fire control and aiming system, designed to deliver anti-armor,
air-to-ground, or air-to-air weapons.

b. Defined as helicopters designed to transport personnel or cargo in support of military operations.

c. Mainly Colombia (31 attack, 225 transport-utility).

d. Mainly Germany (192, 219) and Italy (60, 199).

e. Mainly Turkey (37, 224).

f. Mainly Japan (85, 344), Republic of Korea (60, 370), and Taiwan (Republic of China; 101, 81).

g. Mainly Iran (50, 201), Israel (94, 113), and Saudi Arabia (12, 115).

h. The twenty-six NATO member states are the United States; Canada; EU member states excluding Austria,
Cyprus, Finland, Ireland, Malta, and Sweden; and non-EU states Iceland, Norway, and Turkey.

A detailed Crisis Action Report on the issue was published on July 31, 2008. See
Thomas Withington, “Grounded: The International Community’s Betrayal of
UNAMID,” available at www.globefordarfur.org/docs/Grounded.pdf.

3. As noted in chapter 5, there are currently over forty SRSGs working in specific
geographical settings: for a current list see United Nations, “Other High-Level
Appointments” (www.un.org/Depts/dpko/SRSG/table). This summary is drawn from
Connie Peck, “United Nations Mediation Experience: Practical Lessons for Conflict
Prevention,” in Handbook on Conflict Resolution, edited by Jacob Bercovitch, Victor
Kremenyuk, and I. William Zartman (London: Sage Publications, 2008, forthcoming).
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