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The true barriers of our liberty in this country
are our State governments.
— Thomas Jefferson to Destutt de Tracy,
January 26, 1811

Let the American youth never forget, that they possess
a noble inheritance, bought by the toils, and sufferings,
and blood of their ancestors; and capable, if wisely improved,
and faithfully guarded, of transmitting to their latest posterity
all the substantial blessings of life, the peaceful enjoyment of
liberty, property, religion, and independence.
— Justice Joseph Story’s Commentaries



Preface

For the past half-century, legal historians, analysts, judges, and com-
mentators have all disagreed as to what the Second Amendment was meant
to protect. Two main theories exist as to what the “right to keep and bear
arms” was meant to afford. The first group of theorists have interpreted the
Second Amendment as protecting an individual’s right to own a firearm.
Those who support this assertion are known as individual right theorists.
To the second group, such a suggestion is preposterous; it does not make
sense that the Framers of the Constitution were concerned with, nor ever
intended that everyone would have, such a right. They interpret the Second
Amendment as protecting the collective people’s right to bear arms in rela-
tion to militia service. These individuals are known as collective right the-
orists. While both sides have found sources that support their position,
neither has been able to adequately address the “right to keep and bear arms.”

The individual right theorists draw out great points, such as the use of
the word “people” to refer to an individual’s right to “keep and bear arms.”
Meanwhile, the collective right theorists have definitively showed that there
was a direct correlation between the “right to keep and bear arms” and some
form of militia service. Unfortunately, though both sides have strong indi-
vidual arguments, their reasoning and explanation lack continuity with their
entire respective theories. Neither side has adequately researched the entire
history behind the Second Amendment, the history of the militia, or fully
incorporated their opponent’s arguments.

The truth is that the evidence points to a right that Justice Antonin
Scalia and the Supreme Court majority outright rejected, a right they
described as “an absurdity that no commentator has ever endorsed.” That
right is the right of an individual to “keep and bear arms” in defense of his
country, in a militia or military force, safeguarding against standing armies —
foreign and domestic —and in defense of their liberties. That right, and that
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right alone, is what the Second Amendment was meant to afford. It is a lim-
ited right that pre-existed the Constitution and was a right so essential to
the founding of the nation that it “shall not be infringed.” To interpret the
Second Amendment in any other way is to take its wording out of context.
In its recent ruling in Heller, the Supreme Court majority did just that. Not
only did they take the “right to keep and bear arms” out of context, but they
extended it as a right to own and use a gun for home self-defense purposes —
an interpretation that is a far cry from the Framers’ intentions.

Paul Helmke, the president of the Brady Campaign to Prevent Gun Vio-
lence, has conceded defeat on this issue, stating, “We've lost the battle on
what the Second Amendment means.” Helmke feels because “seventy-five
percent of the public thinks it’s an individual right,” why argue theory any-
more? There is no arguing that the majority of Americans believe the Sec-
ond Amendment protects individual gun ownership. That does not mean
that this is what the Founders intended. History, especially American his-
tory, often gets revised generation after generation. This is essentially what
has happened with the Second Amendment. Helmke may believe the debate
no longer centers on the Second Amendment anymore, but nothing could
be further from the truth. For in reality, although a major battle was lost
due to politics in America’s highest court, the war over the Second Amend-
ment and its meaning has just begun.

This book shows just why the decision in Heller is merely a battle in
what will become an interpretative war. For although the Supreme Court
has interpreted the “right to keep and bear arms” to extend to individual
firearm ownership and use for self-defense in the home, state courts need
not give the decision any weight in interpreting their respective “bear arms”
provisions for two reasons. First, the Second Amendment is not a right that
is incorporated under the due process clause of the Fourteenth Amendment.
Second, each state court is allowed to interpret its constitutional provisions
as it so chooses. This means that until the Supreme Court mandates the
Heller decision be adhered to by the states, the research in this field will be
paramount in interpreting each state’s “bear arms” provisions.

Moreover, this means the Second Amendment issue will have to reach
the Supreme Court once again for incorporation to occur. By then, research
such as in this book will prove the Supreme Court erred in its interpreta-
tion, showing that the Heller decision should be overturned, was nothing
more than politics spilling into the judiciary, and was a selective incorpora-
tion of all the evidence available to interpret the “right to keep and bear
arms.” This book not only proves the logic and research the Supreme Court
used was historically and judicially inadequate, but also provides (1) exhaus-
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tive research into each state’s gun, hunting, crime, and militia laws up to
1800, (2) an examination of the Second Amendment’s placement in the Bill
of Rights, (3) a textual analysis of the phrase “bear arms,” (4) a textual analy-
sis of the word “keep,” (5) an historical analysis of the phrase “keep and bear
arms,” (6) a discussion of the intent of the Framers in drafting the Second
Amendment, (7) a consideration of the legislative history and intent of the
1792 National Militia Act, (8) an examination of the history of the Founders
confiscation of arms, (9) and a discussion of the Framers’ intent of the word
“state,” and other historical and interpretative evidence.

Lastly, this book examines the state of Ohio’s “bear arms” provision as
a framework to show state courts how to understand and interpret similar
provisions. It was Ohio’s “bear arms” provision that aided the Supreme Court
in interpreting that the Second Amendment protects an individual right.
Unfortunately, the Supreme Court never researched this area. The statutory,
textual, and legislative history of Ohio’s “bear arms” provision shows the Sec-
ond Amendment does not protect an individual right. To prove this, The
Second Amendment will provide (1) a textual and statutory analysis of the
phrase “bear arms” in Ohio’s laws through 1859, when the first concealed
weapon law was passed, (2) analysis and interpretation of Ohio’s militia laws,
(3) discussion of the history behind public arms and its effect on Ohio’s
national security policy, (4) differentiation of the “right to bear arms” pro-
visions in the 1802 and 1851 constitutions, (5) a look into the legislative and
secondary source material of the committee appointed to draft the 1851 Con-
stitution’s “right to bear arms” provision, and 6) analysis of Ohio’s first con-
cealed weapons law.
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Introduction:
The Supreme Court and
the Second Amendment

On June 26, 2008, the Supreme Court handed down its landmark gun
rights decision in District of Columbia v. Heller. It was determined that the
“District’s ban on handgun possession in the home violates the Second
Amendment, as does its prohibition against rendering any lawful firearm in
the home operable for the purpose of immediate self-defense.” The Second
Amendment reads, “A well regulated militia, being necessary to the security
of a free State, the right of the people to keep and bear Arms, shall not be
infringed.” The amendment has generally been read to have two parts or
clauses —a prefatory clause and an operative clause; the prefatory is “A well
regulated militia, being necessary to the security of a free State,” and the
operative is “the right of the people to keep and bear Arms, shall not be
infringed.” The distinction in the clauses is critical because the manner by
which the courts have harmonized the two has resulted in ambiguity as to
whether the possession of a firearm is an individual right or a collective right.
The same held true in Heller.

The Supreme Court decision is significant for a number of reasons.
First and foremost, it interpreted the amendment’s prefatory and operative
clauses in a manner that supports an individual right. Second, it overturned
a ban on handguns in Washington, D.C., one the highest crime-rated cities
in the United States. Of paramount importance, however, is that the Court’s
subjective analysis may have serious and far-reaching consequences on states’
firearm regulations, as well as on interpreting the states’ “right to bear arms”
provisions.

Heller came before the Court as a result of the ruling in the District of
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Columbia Appellate Court case Parker v. District of Columbia. In Heller, six
residents challenged various District of Columbia codes that restricted the
use and ownership of firearms.? Prior to that appeal the District of Colum-
bia District Court had rejected the notion that the Second Amendment pro-
tects “an individual right to bear arms separate and apart from service in the
Militia.”* The plaintiffs appealed, and a review was granted, based on the
claims by one of the plaintiffs, Dick Heller. Heller had been denied a reg-
istration certificate to own a handgun, thus bringing forth a valid Second
Amendment claim.” The appellate court granted review because of the dis-
trict court’s failure to address the word “keep” in the Second Amendment.

After review, the appellate court overturned the district court, holding
that the Second Amendment protects an individual right and “the activities
it protects are not limited to militia service, nor is an individual’s enjoyment
of the right contingent upon his or her continued enrollment in the mili-
tia.”” The case would reach the Supreme Court when both the District of
Columbia® and the original plaintiffs’ petitioned for certiorari. The District
of Columbia was only the third federal district to determine that the Sec-
ond Amendment protected an individual right."” The remaining ten federal
districts had adopted some form of the collective right model, and held that
the Second Amendment was limited in its protective scope." It was this lack
of uniformity among the federal districts that ultimately led to the case reach-
ing the Supreme Court.

One would have thought the Second Amendment, one of the original
amendments within the Bill of Rights, was a legal issue that had been deter-
mined in the Supreme Court many times over. Unfortunately, this was not
true. In fact, the Court had not directly addressed the amendment’s protec-
tions since the late nineteenth century.” Outside of these limited holdings,
the Supreme Court had been virtually silent”® on matters related to the Sec-
ond Amendment since the adoption of the Fourteenth Amendment," except
in the narrow ruling in United States v. Miller."> It was in Miller that the Court
determined that the “possession or use of a shotgun having a barrel of less
than eighteen inches in length” was not “any part of the ordinary military
equipment” protected by the Second Amendment.”® Although the Court
only addressed whether a sawed-off shotgun was a type of arm protected,
both collective right and individual right theorists interpreted the case to
support their political agendas — another pivotal factor in the Supreme Court
taking the case.

In the end, the Heller decision was nothing better. Just as both sides
used subjective analysis to argue their stance on the Second Amendment,
the justices split among similar lines. Led by Justice Scalia, the majority took
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a conservative stance, interpreting every facet of the Second Amendment to
support the individual right theory. All evidence supporting the contrary was
repressed, ignored, or referred to as erroneous. Meanwhile, the minority,
with dissents by Justices Stevens and Breyer, supported the collective right
theory. Their arguments often failed because they supported an incomplete,
and often confusing, collective right model. This is not to say that the major-
ity and the two dissenters did not have valid arguments. They certainly did.
There was just no attempt to harmonize the two approaches. For if the
Supreme Court had harmonized the two approaches by considering all the
evidence and interpreting the true meaning behind the “right to keep and
bear arms,” the outcome would have been drastically different.

Scalia started off the majority opinion, citing United States v. Sprague,
stating that “the Constitution was written to be understood by the voters;
its words and phrases were used in their normal and ordinary as distinguished
from technical meaning.” He initially argued that the collective right inter-
pretation of the Second Amendment asserts a secret meaning that not every-
one of the eighteenth century would have understood. Scalia provided no
historical data to support this assertion, but he had a point. When the Con-
stitution was drafted its words were incorporated in a manner the legislators
in each state would readily understand. Or, in other words, the text in the
Constitution had a natural legal meaning. This is supported by the Heller
majority frequently turning to the legal documents of the founding era to
come to its determination. While the majority believes this form analysis
supports the individual right theory, it actually undercuts it. Through its
dismissal, the majority was able to avoid the evidence that proves otherwise.
A closer look into eighteenth-century practices paints a much different por-
trait, a portrait of a militia system that all citizens were required to know,
familiarize themselves with, and practice.

The most important key to the majority coming to their individual
right interpretation was not that they were interpreting the “right of the peo-
ple to keep and bear arms” in an “ordinary” way; it was that they dissected
every word of the operative clause, making two rights — the right to “keep
arms” and the right to “bear arms.” For if the Second Amendment was inter-
preted as it was meant to be read —as an entire phrase — the Court would
have never come to their determination. It did not matter that the majority
began by examining the operative clause before they addressed the prefatory
clause. Indeed, Scalia was right that, no matter where one starts, one “would
8 as the prefatory and operative clauses perfectly
explain what right the Second Amendment was meant to protect. The de-

reach the same result,”

bates and changes to the amendment during the Constitutional Conven-
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tion testify to this protection. The Second Amendment was drafted in a
manner that spoke directly to the people of the eighteenth century — that
they had a right to “keep and bear arms” in defense of the ideals of the new
republic.

The Second Amendment is unique in this regard. It is a right that “shall
not be infringed.” Those words are not to be taken lightly. No other amend-
ment or provision in the Constitution uses such a phrase, meaning it was
incorporated for a specific purpose. The individual right supporters and the
majority interpret the phrase “shall not be infringed” as signifying a pre-
existing right. There is no disagreeing that the right to “keep and bear arms”
was just this. This right existed prior to the creation of the Constitution
through each state’s militia system. All the same, what’s more important is
that the words “shall not be infringed” constitute a cogent language. To
“keep and bear arms” was a right that was so important and so imbedded
into eighteenth-century America that the Founders felt it should never be
tampered with. It is not a right that can be “reasonably infringed” as the
majority and minority opinions view it. It is something that can “never be
infringed.” When the word “shall” is incorporated into rules and laws, it indi-
cates that something must happen or somebody is obliged to do something
because of a rule or law. Thus the phrase “shall not” means the opposite —
that something cannot happen or somebody may never do something because
of a rule or law.

For those who have followed Heller, the outcome was not surprising.
Even prior to oral arguments, it had been hinted by Justices Scalia, Thomas,
Alito, and Chief Justice Roberts that the Second Amendment protected an
individual right. It was just uncertain whether Justice Kennedy would join
them. Oral arguments, including numerous proactive arguments by Justice
Scalia in favor of the respondents, answered this question and, by doing so,
solidified the outcome. While being critical of Walter Dellinger and the
petitioners, Justice Scalia made sure to aid Alan Guru, who was arguing
for the respondents. For example, when Justice Stevens was questioning
whether the right in the Second Amendment was equal to or more ex-
pansive than the English Bill of Rights “bear arms” provision, the following
transpired:

MR. GURU: It [Second Amendment] is quite clearly an expansion upon it
[English Bill of Rights].

JUSTICE STEVENS: So that’s not really your — you would not confine the right
the way the English did then?

MR. GURU: I think the common law of English is a guide and it’s always a

useful guide because that’s where the — where we — where we look to, to
interpret.
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JUSTICE ScaLIA: It’s useful for such purposes as what keep and bear arms
means and things of that sort.

MR. GURU: It certainly is, Your Honor. And it’s also useful to see how...

JusTICE ScaLiA: They certainly didn’t want to preserve the kind of militia that
America had, which was a militia separate from the State, separate from the
government, which enabled a revolt against the British.

MR. GURU: That’s correct, Your Honor.

Here Justice Scalia was saving Guru from Stevens’ skepticism, making
sure to chime in and answer the respondent’s question. One can see, just
prior to Justice Scalia stepping in, that Mr. Guru was about to be cornered
with his answer. Scalia’s judicial interference did not end there. When Jus-
tice Stevens was pointing out the inconsistencies with the individual right
theory and the “shall not be infringed” wording, the following transpired:

JUSTICE STEVENS: Let me ask a question: are you, in effect, reading the amend-
ment to say that the right shall not be unreasonably infringed instead of
shall not be infringed?

MR. GURU: There is that inherent aspect to every right in the Constitution.

JUSTICE STEVENS: So we can — consistent with your view — we can simply read
this: “It shall not be reasonably infringed”?

MR. GURU: Well, yes, your Honor, to some extent, except the word “unreason-
able” is one that troubles us, because we don’t know what this “unreason-
able” standard looks like.

JUSTICE ScALIA: You wouldn’t put it that way. You would just say it is not
being infringed if reasonable limitations are being placed upon it.

MR. GURU: That’s another way to look at it, Your Honor.

Here again, Scalia made sure to save the respondents. He wanted to
make sure the individual right argument was well supported. Moreover, just
as Scalia refused to be an objective judicial observer during the oral argu-
ments, his opinion was not objective. In multiple instances he chastised the
dissents of Justices Stevens and Breyer without adequately addressing their
arguments.

When one looks at the full opinion, the holding is confusing. It does
not examine any relevant legislative history immediately following the adop-
tion of the Constitution, but rather uses commentary and cases drafted at
least forty years later. It relies on state Constitutions” “right to bear arms”
provisions after the adoption of the Second Amendment, without textually
analyzing them or giving them a plurality meaning. Furthermore, the hold-
ing ignores the states’ ratification of convention amendments that contra-
dicted the individual right theory, but still erroneously inferred that these
conventions all point to the individual right model. It added the word
“because” to the beginning of the prefatory clause (“A well regulated militia,
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being necessary to the security of a free State”), changed the word “State”
to “country,” argued the word “against” would had to have been incorporated
for the amendment to have some form of a collective right interpretation,
and added a self-defense exception that never historically existed. In short,
the opinion was a selective incorporation of the evidence to ensure the Sec-
ond Amendment protected an individual right. The opinion clearly shows
that politics had seeped into the United States’ highest court.

The bad news is that this opinion may be used by federal and state courts
to overturn many gun laws. Although the majority was clear not to apply
the opinion as overturning gun prohibitions on “the possession of firearms
by felons and the mentally ill, or laws forbidding the carrying of firearms in
sensitive places such as schools and government buildings, or laws impos-
ing conditions and qualifications on the commercial sale of arms,” there is
no telling how other courts will now interpret Second Amendment claims.
The Supreme Court left that question unanswered. One can safely assume
that the opinion was intentional. Scalia denied the need to identify any stan-
dard of review for such cases. He claimed such scrutiny will be defined as
the circumstances present themselves. The truch is that, in all likelihood, the
majority just could not agree on any form of scrutiny, nor could they agree
on whether the Second Amendment was incorporated under the Fourteenth
Amendment.

Without any direction from the Supreme Court in these regards, what
is certain is that state courts do not need to give the Heller decision any
weight. There is not one sentence that claims the Second Amendment
restricts state governments from banning firearms. It is only applicable to
the federal government, which has jurisdiction over the District of Colum-
bia. The majority did state “banning from the home ‘the most preferred
firearm in the nation to keep and use for protection of one’s home and fam-
ily’ would fail constitutional muster,” but notice how any allusion to the states
was omitted.?® The decision only applies to the District of Columbia because
it was the only place the respondents had standing to bring their claim.
Moreover, there is no part of the opinion that claims the Second Amend-
ment was anything more than a limitation on Congress. Unless a state’s con-
stitution protects individual firearm ownership or has been interpreted as
protecting such, that state may impose any firearm legislation it deems
proper.

This is not to say that a state or federal court’s rejection of the appli-
cation of the Second Amendment to a case would avoid a review before the
Supreme Court. In fact, that is what Mr. Guru and individual right sup-
porters hope will happen. It is just one of the many open-ended scenarios
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the Court left in question — especially as to whether the Second Amendment
is incorporated under the Fourteenth Amendment. Section one of that
amendment reads:

All persons born or naturalized in the United States, and subject to the juris-
diction thereof, are citizens of the United States and of the State wherein they
reside. No State shall make or enforce any law which shall abridge the privi-
leges or immunities of citizens of the United States; nor shall any State deprive
any person of life, liberty, or property, without due process of law; nor deny to
any person within its jurisdiction the equal protection of the laws.”

It is argued by individual right theorists that the Fourteenth Amend-
ment’s reference to “No State” enforcing any law that abridges “the privi-
leges or immunities of the citizens of the United States” makes clear that all
States must abide by the Second Amendment — that is, all states must adhere
to the Supreme Court’s ruling on this matter, even without that Court incor-
porating the Second Amendment. There is no telling how state and federal
courts will interpret this, for the Fourteenth Amendment is a larger debate
in itself. Although the Supreme Court has answered this question in the
Slaughter House Cases, there still exists much disagreement among legal ana-
lysts as to what rights constitute the amendment’s “privileges and immuni-
ties.” It is a hard sell to argue that having a firearm for self-defense in the
home is an unenumerated right. Nevertheless, individual right proponents
are making this argument. They believe the Slaughter House Cases should be
overruled, but this is not all. They also pose the argument that no state may
deprive individuals of their right to equal protection of the laws. This is the
main argument Mr. Guru has already made in McDonald v. City of Chicago.
He has challenged Chicago’s handgun laws in that the restrictions prevent
an individual from evoking his Second Amendment right to self-defense
protection in the home. It is argued that since the states must give equal pro-
tection of the law to all citizens, Chicago must, under the Fourteenth Amend-
ment, adhere to the Supreme Court’s holding in Heller.”?

The City of Chicago has responded by denying this claim for relief.??
Their argument is simple: first, the Fourteenth Amendment does not apply
in this case, and second, the Second Amendment is nothing more than a
restriction on Congress. There is no precedent by which the states must
incorporate that which does not apply to them. It is uncertain exactly how
the district court will rule. What is for certain is that the outcome of the
case will be crucial. The decision will give other court jurisdictions a basis
to decide whether the Second Amendment is incorporated under the Four-
teenth Amendment, but more important, though, the decision will surely
be appealed to the Supreme Court. No matter which way the United States
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Northern District Court of Illinois decides, the case is certain to spark the
interest of four Supreme Court justices necessary to grant certiorari. It would
not be surprising, therefore, that the Supreme Court would review such a
case. Even the dissenting justices would want another opportunity to clear
the muddy holding the majority created in Heller, or reverse it, for that
matter.

The problem in examining the Second Amendment does not end with
the Supreme Court. Just within the past year, individual right scholars have
continually steeped further into revisionism in their attempt to shore up the
individual right theory. Like the Supreme Court did in its decision in Heller,
they too ignore where the evidence ultimately leads. It is as if they are deter-
mined to stretch the boundaries of the historical record by lawyering a right
that many could argue has become outdated with the United States’ creation
of a permanent standing army.

For example, Stephen P. Halbrook’s The Founders’ Second Amendment
makes three contentions about the Second Amendment, all of which assume
the right to “keep and bear arms” was meant to protect an individual right.
HalbrooK’s first assumption is that the militia laws that required every man
be armed shows the Second Amendment protects an individual right.?* Noth-
ing could be further from the truth. For as will be shown in the subsequent
chapters, the militia laws were the means by which the people defended
themselves from dangers — foreign and domestic. These laws made it every
man’s duty to be armed; otherwise they were required to pay a fine or tax
for their failure to comply. One can hardly say such laws are synonymous
with the Founders’ intent in drafting the Second Amendment.

Halbrook’s second assumption is the British Ministry’s policy of dis-
arming the citizens of Boston, including those who were in open and avowed
rebellion, was the influence behind the Second Amendment being drafted.?
Here again, Halbrook is stretching the history behind the drafting of the
Second Amendment. It is undoubtedly true that the British had employed
a policy of disarming the colonists, but there is no substantiated evidence
linking this fact with the drafting or the debates of the Second Amendment.
As will be shown, not only did the patriots make similar efforts to disarm
those who supported the crown, but at no time in the colonists™ petitions to
the crown did they cite such action as infringing upon their right to “bear
arms.”

Halbrook’s last contention is one that many individual right theorists
have assumed wrongly. It is that the states constitutions’ right to “bear arms”
provisions unequivocally support that one has a right to “bear arms” for
defense their person.?® Such a claim is been often made by individual right
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theorists without ever looking into the drafting and legislative history of
each state’s constitution. One can only come to a proper determination by
doing so, not by assuming. Nevertheless, without doing the research, indi-
vidual right theorists have continued to contend that State constitutional
provisions, no matter how they are worded, support the belief that every indi-
vidual has a right to own, carry, and operate a firearm.

Another piece of recent scholarship to examine the Second Amend-
ment is David E. Young’s The Founders’ View of the Right to Bear Arms.
Young, often cited in cases on the Second Amendment for his compilation
of documents on arms in eighteenth-century America, here makes his first
attempt to write on the subject. Young’s approach is unique in that he argues
that the colonists’ familiarity with arms for hunting and everyday use is what
made them an efficient militia fighting force. He particularly points to the
colony of Pennsylvania to support his contention. Young argues although the
Pennsylvania colony was different from other colonies in that it lacked a con-
sistent militia system, its people were still well trained in the art of war. He
contends this “military readiness” shows that even if we are to judicially
interpret the Second Amendment in its militia context, using arms in the
home and for everyday hunting served the purpose of a “well regulated mili-
tia.”?” Unfortunately, much like Halbrook, Young assumes too much. Young
fails to address many facts, including that of Pennsylvania’s policy of sup-
plying its militia with the required arms. This fact not only disproves Hal-
brook’s theory “that every man be armed” was linked to the Second
Amendment, but also shows Young over stresses the fact that a Pennsylvan-
ian’s ownership and private use of a weapon was directly correlated to his
service in the militia. This proves that Pennsylvania viewed arms ownership
as a nonissue when serving in its “well regulated militia.”

Because of these facts, it is of the utmost importance that the Supreme
Court decision in Heller and the individual right theory be critically scruti-
nized under a legal and historical microscope. Critical analysis will not
only show the faulty logic the majority used in coming to its individual
right interpretation, but it will also provide the states with the necessary
data to research, examine, and interpret their respective “right to bear arms”
provisions. Some states’ history and data will conclusively show that their
constitution protects individual firearm ownership. Meanwhile, most oth-
ers will not. Ohio, for instance, a state whose history the Supreme Court
relied upon in reaching the individual right conclusion, actually does not
support individual firearm ownership. A detailed historical analysis of Ohio’s
history and data supports the limited right the Second Amendment was
meant to protect — the right of the people to maintain and use firearms to
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suppress standing armies, foreign and domestic, while defending their per-
sonal liberties.

This is the purpose of this book: to shed light on the Second Amend-
ment and demonstrate that, although Congress and the states encouraged
individual firearm ownership through the 1792 National Militia Act and
other militia laws, it is a textual farce for the Supreme Court to imply that
the Second Amendment protected individual gun ownership. Furthermore,
the Court’s refusal to properly address all the evidence was nothing better
than revisionist history. One can easily come to a desired conclusion by revis-
ing history. All it takes is the omission of certain key historical facts and tak-
ing the history one chooses to adopt out of context. It is as if the Supreme
Court majority looked at the historical record as rules of tainted evidence,
and then decided to reject certain things it felt improper. For if the Court
had reviewed everything more closely, they would have found that history
definitively demonstrates that the “right to bear arms” provisions in both the
Second Amendment and earlier state constitutions were synonymous in their
limited protective scope. These provisions only protect one’s right to use arms
in the military (or militia context) in support of just government.



CHAPTER ONE

The Right of the People
to Keep and Bear Arms
Shall Not Be Infringed

Critics of the decision in Heller argue that it was the Supreme Court’s
focus on the operative clause which led to the textually perplexing decision.
It is believed that because the majority ignored the prefatory language in tex-
tually examining the “right of the people to keep and bear arms,” the indi-
vidual right argument was therefore all but certain. This could be considered
a valid criticism, but is not necessarily true. The Court could have just as
easily come to a different interpretation by starting with the operative
clause — the key being whether the Court viewed the operative clause in its
entirety, rather than in piecemeal sections — for the phrase “keep and bear
arms” speaks much differently than reading it as the right to “keep arms”
and the right to “bear arms.” Moreover, the operative clause includes that
this right “shall not be infringed.” This is strong language indicating just
how limited the right is.

The Second Amendment’s Placement within

the Bill of Rights

First, prior to examining the text of the Second Amendment, it is
important to put it in its context within the Bill of Rights. This is an issue
that the Supreme Court did not address, but shows just how awkwardly the
Second Amendment was drafted. Firearms advocates have traditionally con-
tended the Second Amendment’s placement within the Bill of Rights shows
that it was meant to bestow an individual right to “keep and bear Arms” to

15
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every citizen. Their argument, however, distorts both the historical and Con-
gressional records. One cannot deny that Amendments III through IX of the
Bill of Rights protect individual rights, with the Tenth Amendment reserv-
ing all other rights to the states. Whether the Second Amendment falls into
this individual right category is debatable. This is because the First Amend-
ment does not so much protect an individual right as it expressly restricts
Congress."! The Virginia Senate even made a particular point of this during
the ratification process.? While the Supreme Court has incorporated the First
Amendment to protect an individual right to all of its citizens,® this was not
the Framers’ intention; the First Amendment reads “Congress shall make no
law.” Thus, the provision was initially intended to be a restriction on Con-
gress, not an individual right.

Furthermore, the original Bill of Rights consisted of the Twelve Arti-
cles. If we take into account where the First and Second Amendments were
placed within these articles, it can be fairly inferred that they were only
meant to place restrictions on Congtress. The First and Second Amendments
were originally the Third and Fourth Articles. Articles One* and Two’ were
not adopted, thus making the Third and Fourth Articles the First and Sec-
ond Amendments respectively. The First Article placed restrictions on how
Congress would be represented, and the Second Article limited the manner
members of Congress and the Senate could be compensated for their serv-
ices.® While the Second Article was not even close to being ratified, the First
Article almost made the Bill of Rights. It was one vote shy from being the
First Amendment to the Constitution.” Thus, if we take into context how
the Bill of Rights was originally to be structured by James Madison and the
Bill of Rights Committee, the Second Amendment bordered the amend-
ments restricting Congress and the amendments guaranteeing individual
rights.

Nevertheless, there have been federal district court decisions, such as
Parker v. District of Columbia, that have reasoned that the “setting” of the
Second Amendment in the Bill of Rights “reinforces its individual nature.”®
It is believed by individual right supporters that, since the Bill of Rights “was
almost entirely a declaration of individual rights,” therefore the Second
Amendment was intended to protect individual gun ownership.” To these
supporters, to rule otherwise would be an “inexplicable aberration™® on the
rest of the Bill of Rights. There is no doubt that the Second Amendment’s
setting is indisputably determinative of its intent. It does not, however,
unequivocally support the individual right model. This is because the amend-
ment was clearly meant to be a restriction on Congress, and in no way was
meant to restrict the states or the rules surrounding the functioning of their
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respective militias. Thus, both individual right and collective right theorists
have a legitimate argument that the amendment’s placement in the Bill of
Rights supports their stance.

The Right of the People

What critically tips the scale between whether the Second Amendment
protects an individual or collective right is the incorporation of the phrase
“the right of the people.” There is no doubt that the argument asserted by
the individual right theorists and the Supreme Court majority regarding the
meaning of the phrase is textually accurate, as the use of the word “people”
is primarily incorporated in the Bill of Rights when referring to the individ-
ual. Collective right theorists disagree. They argue that because the militia
was composed of a body of people, as the 1776 Virginia Declaration of Rights
states, that the “right to keep and bear arms” can only be exercised by the
collective people when in service of the militia. Herein, the argument is tex-
tually flawed. The word “people” in the Bill of Rights, coupled with its con-
text in the recommendations by the state constitutional conventions, is used
in a manner that is referential to the individual.

This is not to say that the entire individual right theory and Supreme
Court decision is correct in interpreting what the “right to keep and bear
arms” protects. It just means that it would be a textual farce to interpret “peo-
ple” having one meaning in the First and Fourth Amendments and another
in the Second Amendment. Moreover, the “right of the people” was incor-
porated in this manner in all the state constitutions as well. Therefore, to
interpret “people” in any other light would essentially be throwing out the
other guarantees in the Constitution.

Bear Arms

If there is one phrase that stands out in the operative clause of the Sec-
ond Amendment, it is “bear arms.” The phrase was almost distinctly used
to describe individuals performing military service. The Supreme Court
majority claims the phrase was also used to denote other forms of arms use
such as hunting, carrying of firearms, and self-defense. Nothing could be
further from the truth. The Constitution was a legal instrument, drafted by
America’s greatest legislative and legal minds. Those that ratified the Con-
stitution were familiar with how words and phrases were incorporated into
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their respective colony’s statutes. When one looks at these statutes, there was
only one common usage of the phrase “bear arms,” it being that it was only
incorporated in a manner that denoted military service.

Gun Laws

During the eighteenth century, it was common practice for each of the
colonial assemblies to pass laws governing the use of firearms. The purpose
of the laws was no different than they are today: to protect the citizenry
from the potential harms that firearms pose. In these laws there is not one
instance of the use of the word “bear” or the phrase “bear arms.” Instead,
the word “carry” was usually used because the word “bear,” in conjunction
with “arms,” always denoted using the latter in a military capacity.

For instance, a Georgia law to protect against potential domestic insur-
rections required that every man would bring with him “one good gun” or
a “pair of pistols” to church at all times." It was feared if all the white inhab-
itants were at church, the black slaves could incite an insurrection without
the former being properly equipped to react. Therefore, in order to protect
“this provinice against domestick insurrections, and other fatal conse-
quences,” it was required that “firearms be carried to all places of publick
Worship.”? In a Maryland law effectuating the trial of criminals, the
improper use of firearms was one of the focuses. While addressing the fine
for the commission of crimes within the colony, the law stipulated if any
person shall “shoot, kill or hunt, or be seen to carry a gun upon any per-
son’s land,” they were to forfeit “one thousand pounds of tobacco.””

Within laws governing the illegal discharging or firing of guns, the word
“bear” was also never incorporated. In New York’s law the phrase “shall fire
or discharge” was used." In Pennsylvania, the law used the words “discharge”
and “throw or fire,” while South Carolina’s law used the phrase “shall fire
or shoot off any gun or pistol.”® Gun advocates will be quick to argue the
laws governing the discharging of firearms did not address the carrying of
firearms. Thus, they did not need to incorporate the word “bear” in such
laws, but this reasoning is flawed. If the individuals in these acts were “bear-
ing” arms in these instances, the acts would have easily identified them as
such. This was not the case.

Furthermore, most colonies enacted some form of protection from riots,
routs, and tumultuous assemblies. The primary concern of these laws was
to prevent individuals from violently assembling and endangering the pub-
lic. In 1786, the Massachusetts law described such individuals as “persons in
arms,” but did not incorporate the word “bear” throughout the act.” The
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laws included terms like “being armed,” “in arms,” and “appear armed.” In
1797, for example, New Jersey worded its riot law in this manner, using the
phrase “being armed.”® Meanwhile, Pennsylvania chose to omit any refer-
ence to “arms” in its riot law. That law made it unlawful for people “of three
or more” to “meet together with clubs, staves, or any other hurtful weapons.”
These acts show that the word “bear” was intentionally left out because it
was not an all-encompassing definition. If the word “bear” was applied to
denote the act of “carrying,” the use of the word would have been incorpo-

rated in such acts to define all forms of arms use.

Slave Laws

The majority of the original thirteen colonies had adopted slave laws
in some form or fashion prior to and after the adoption of the Constitution.
These laws often incorporated provisions regarding slaves and indentured
servants owning or carrying any arms whatsoever. Up to the adoption of the
Constitution, none of these laws described a slave’s ownership or possession
of arms with the word “bear” or the phrase “bear arms.” Instead, in every
instance the word “carry” was incorporated.

New Jersey did not permit its slaves to “be seen to hunt, or carrying a
Gun on the Lord’s Day.”* In 1721, a Pennsylvania law ordered any Negro
slave to be whipped if they should “presume to carry guns.”* In North Car-
olina, the master of a slave was required to give them a certificate to be
allowed to “carry a gun.”?* Delaware made it unlawful for “any Negro or
Mulatto slave” to “presume to carry any guns ... or other arms whatsoever.”?
In Georgia no slave was to “carry or make use of firearms.”?* Meanwhile,
Virginia provided that no “negroe, mulatto, or Indian whatsoever” shall
“keep, or carry any gun, powder, shot, club, or other weapon, whatsoever,
offensive, or defensive, but all and every gun, weapon, and ammunition,
found in custody or possession of any negroe, mulattoe, or Indian, may be
seized by any person.”®

These laws reinforce an intended distinction between the words “bear”
and “carry.” The words were vastly different in meaning when it came to the
possession of firearms: “carry” denoted possession on one’s body while “bear”
was limited to and defined military service. Moreover, the distinction
between the words “carry” and “bear” is further emphasized when referring
to the incorporation of slaves into militia laws. Slaves were often exempt from
such a duty as “bearing arms” because it was universally feared such a priv-
ilege should only be bestowed on its citizens, while the South also feared

such incorporation would encourage slave insurrections.?®
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The Supreme Court majority in Heller did use a legal dictionary that
seems to cite a slave law that used a form of “bear arms.” Timothy Cun-
ningham’s 1773 legal dictionary states: “Servants and labourers shall use bows
and arrows on Sundays, & c. and not bear other arms.””” No one has found
the specific source of this quote and it is uncertain whether such a law ever
did exist. In fact, there exists no American law that used “bear arms” in this
fashion. The majority tries to support Cunningham’s dictionary with a 1797
Delaware slave law, but wisely did not include the text of that law because
it does not use the phrase “bear arms” or any form of it. The law reads,
“That if any Negro or Mulatto slave shall presume to carry any guns, swords,
pistols ... or other arms and weapons whatsoever ... he shall be whipt.”*® Here
again the Founders plainly differentiated between using “bear arms” and
“carry arms.” The distinction is significant because it clearly shows that they
were aware of how using the phrase “bear arms” was to be used in its legal
and natural context.

Hunting Laws

Hunting laws were another common fixture of eighteenth century Amer-
ica. They were incorporated to prevent or restrict the use of firearms and
duly protect property rights. Much like the gun and slave laws during that
period, hunting laws differentiated between the use of the terms “bear” and
“carry.” There is not one instance of a hunting law that used the word “bear”
to describe an individual’s use of arms during hunting or the act of hunting
in itself.? Nevertheless, it has been argued that the right to “keep and bear
arms” was premised on activities such as hunting, and that the Second
Amendment reflects and extends this.*

Supporters of the individual right theory, who contend that the word
“bear” was meant to include “to carry” in hunting laws, cite a 1785 bill
drafted by Thomas Jefferson, which James Madison proposed to the Vir-
ginia Legislature. The bill would have proposed penalties upon individuals
who violated hunting laws if they “shall bear a gun out of his inclosed ground,
unless whilst performing military duty.”' The wording of the bill undoubt-
edly uses the word “bear” in a “to carry” definition, but the bill did not pass.
The historical record does not provide us with the reason why Jefferson and
Madison’s hunting bill did not pass, but it probably had to do with Jeffer-
son’s use of the word “bear.” There was not a single instance of any Virginia
hunting law incorporating the word “bear,” let alone to denote the term
meant “to carry.”

Supporters of the individual right theory also cite the fact that a minor-
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ity of the delegates to the Pennsylvania ratification convention proposed the

following amendment to the Constitution:
That the people have a right to bear arms for the defense of themselves and
their own state, or the United States, or for the purpose of killing game; and
no law shall be passed for disarming the people or any of them, unless for
crimes committed, or real danger of public injury from individuals; and as
standing armies in the time of peace are dangerous to liberty, they ought not
to be kept up; and that the military shall be kept under strict subordination to
and be governed by the civil powers.*’

The amendment undoubtedly uses the term “bear” to denote “carry.”
However, what the supporters of the individual right theory fail to mention
is the context of that document.?® First, the document was drafted after
Pennsylvania had ratified the Constitution, meaning the “bear arms” amend-
ment may never have reached the floor debates during the Pennsylvania rat-
ifying convention. Given there exists no record to show that it did reach the
floor, this proposal should be given no consideration. Besides, only twenty-
three of sixty-nine members of the ratification convention supported it. Thus
the proposal was never even considered in Congress. Second, it is uncertain
as to just how many of those twenty-three delegates firmly believed in the
proposed “bear arms” amendment’s provisions.*® Out of the fourteen amend-
ments proposed, all but two were elaborated on, in some form or fashion,
within the remainder of the document. Those two amendments were (1) the
“right to bear arms,” and (2) that the “inhabitants of several states shall have
liberty to fowl and hunt in seasonable times.”*® All the other amendments
were supplemented with text that explained why they were deemed necessary.
The same was not true for the “right to bear arms” and hunting amendments.

In sum, the Pennsylvania minority amendment, much like Jefferson’s
proposed hunting law, was nothing more than a textual anomaly. Neither pro-
posal accurately used “bear arms” in its proper legal context. In fact, there is
not a single instance of the Pennsylvania Assembly or any state, for that mat-
ter, incorporating the word “bear” in any hunting law. Like the other colonies,
Pennsylvania used the word “carry” to denote possession in such legislation.?”
Hence, a textual analysis of the Pennsylvania minority’s “bear arms” amend-
ment does not support the individual right theory. For if we are to take any-
thing from it, the amendment was never pushed forward or accepted because
it did not accurately incorporate the proper meaning of the word “bear.”

Influential Philosophers and “Bear Arms”

When the Founding Fathers adopted the Constitution, much of their
opinions and political ideals were based upon political philosophers such as
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James Harrington, David Hume, Algernon Sidney, and Niccolo Machiavelli.
For in every instance that the phrase “bear arms” was incorporated in the
writings of these philosophers, the phrase was limited to mean the use of
arms in a military capacity.

In The Prince, for instance, Machiavelli, in describing the different kinds
of militia, stated one of the problems with the new Italian State was that the
citizens were not “accustomed to bear arms,” thus, causing them “to hire for-
eigners as soldiers.”® Here Machiavelli clearly limits the phrase “accustomed
to bear arms” to mean an individual’s knowledge regarding the military use
of weapons. Surely he was not referring to their ability to hunt, carry
weapons, or use them for individual self-defense. Thus, to include these
meanings in this instance would signify that the Italian populace could not
hunt, carry weapons, or defend themselves. In addition, it is Machiavelli’s
phrase following “accustomed to bear arms” that supports its restricted mil-
itary context. The reference of the need for Italy to seek foreign soldiers or
mercenaries in “bearing arms” was not intended to help the Italians hunt or
protect one’s home or family in self-defense. It was purely referring to using
arms for a military purpose.

Algernon Sidney’s writing also shows the limited meaning of the phrase
“bear arms.” His Discourses Concerning Government, written in 1698, would
receive much praise from the Founders. In his description of what consti-
tuted the Hebrew army, he uses the phrase “bear arms” in a military capac-
ity. Sidney wrote that when Moses was dividing his forces into units, it was
common practice to only count those “who were able to bear arms.”*
Another seventeenth-century philosopher, James Harrington, used “bear
arms” in the same limited context. In his work Oceana, Harrington cites the
phrase “bear arms” in multiple instances, none denoting anything that resem-
bles the individual right theory.*°

Interpreting “Bear Arms”

Despite all the historical evidence available to support the contrary, the
individual right courts have held there were just “coo many instances” of the
use of the phrase “bear arms” to conclude that the Founders intended to limit
it in a military sense.”! For example, the District of Columbia’s Court of
Appeals examined the use of “bear arms” in the Oxford English Dictionary®
and Webster’s Dictionary® to come to this determination.* It held that
although the majority of sources “support the notion that ‘bear arms’ was
sometimes used as an idiom signifying the use of weaponry in conjunction

with military service,” confirming “the idiomatic usage was not absolute.”®
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It was such a notion the Supreme Court majority supported using a diction-
ary from 1773.

Unfortunately such an interpretation does not coincide with “bear arms”
use in adopted colonial statutes and legal documents. There is no arguing
that “bear” by itself denotes what the Supreme Court states it to mean,
namely, “to carry.” Unfortunately we are not analyzing the word in a phrase
such as “bearing a letter” or “bearing bad news.” We are analyzing “bear
arms,” a phrase that was distinctly used to describe one performing military
duty. What solidifies this implicit meaning is the reference to the “well reg-
ulated militia” in the prefatory language. Therefore, when we look at “bear
arms” in this context and according to its statutory use in eighteenth-cen-
tury laws, we come to a more accurate determination of how the phrase was
meant to be legally defined within the Second Amendment.

It cannot be stressed enough that the United States Constitution was a
legal document, a document binding the government to the people of the
United States, and establishing rules and restrictions by which a nation was
to operate. Furthermore, the words of the Constitution have a legal mean-
ing and were drafted by the America’s best legal and legislative minds of the
eighteenth century. These men had drafted their own States’ laws and
statutes, and the use of these terms in those documents undoubtedly had
the same or a similar meaning in the Constitution.

The use of the phrase “bear arms” was distinctively limited to use in
each of the colonies’ militia laws. The Supreme Court majority describes
“bear arms” use in these laws as technical, but nothing could be further from
the truth. For militia laws were constantly published and distributed; they
were the means by which the militia knew when and how to muster, train,
and arm. Usage of “bear arms” was natural to eighteenth century America,
and nothing can be more clear and convincing. In Georgia, for example, it
was required that “every male person from the age of sixteen to sixty years”
be “liable to bear arms in the regiment, troop, or companies” in the prov-
ince.* New Hampshire required that “all Male Persons from Sixteen Years
of Age to Sixty ... shall bear Arms, and attend all Musters, and Military
Exercises.”¥ Meanwhile, New Jersey included “all able-bodied Men, not
being Slaves ... between the Ages of sixteen and fifty Years” that were “capa-
ble of bearing arms” to be enrolled in the militia.*

Leading up to the adoption of the Constitution and the Bill of Rights,
no law in any of the states, colonies, or territories had used the phrase “bear
arms” in anything but a military sense.”” This is because “bear arms” was
only meant to apply to military service and the purpose of the Second
Amendment plainly reflects that. For the Second Amendment was adopted
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to counter Article I, Section 8, of the Constitution,’® which stated that Con-
gress shall have the authority to “provide for organizing, arming, and disci-
plining the Militia.”" Prior to the adoption of the Constitution, every state
had control of these functions with their militia laws. These laws varied in
content depending on the colony or state, each furnishing different provi-
sions regarding the arming of its citizenry in times of insurrection or inva-
sion. It was feared that giving Congress the discretion of arming their militias
would not only prevent the states from being able to defend themselves from
enemies, foreign and domestic, but more importantly would impede their
ability to protect against an oppressive federal government.

This point was addressed during the Virginia Constitutional Ratifying
Convention. There was concern that federal control over the militia would
result in one state’s militia subduing the people of another, but the larger
concern was that some of the states’ militias would be neglected.”* Future
Supreme Court Justice John Marshall helped subdue some of these fears
when he addressed the convention, affirming “[i]f Congress neglect our mili-
tia, we can arm them ourselves.”*® Marshall knew that barring any restric-
tion in the Constitution forbidding the states from arming, disciplining,
and organizing their militias, the states “fully possessed” the right to govern
their respective militias “as ever they had been.”>* This did not settle every-
one’s fears, though. Thus the Second Amendment was drafted to counter
those fears. It guaranteed the federal government would never encroach upon
the states” ability to govern the arming of its citizens in a militarily capacity.

The Supreme Court majority in Heller interpreted “bear arms” much
differently. It primarily cited an article by Clayton Cramer and Joseph Olson
entitled “What Did Bear Arms” Mean in the Second Amendment?”® The
article argues that “bear arms” was not solely in reference to the military but
also described everyday arms use. However, the article fails to cite any colo-
nial law that was adopted prior to the adoption of the Constitution. The
only documents the article does cite predating the Constitution were found
in England. Furthermore, out of the insurmountable number of documents
searched, the authors only found seven sources that used some form of “bear
arms” that may have a meaning outside of a military context. Even these
examples are not absolute, though.

The only American legal examples given by Cramer and Olson are those
already addressed as erroneous: (1) the Madison and Jefferson hunting law
that did not pass, and (2) the Pennsylvania minority amendment that did
not reach either the floor of the Pennsylvania Ratifying Convention or the
Constitutional Convention. The only other American example that needs
further elaboration is a citation to John Adams’ A Defence of the Constitu-
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tions of Government of the United States of America. In it Adams writes: “In
order the purge the city of its many popular disorders, they were obliged to
forbid a great number of persons, under grievous penalties, to enter the
palace: nor was it permitted them to go about the city, nor bear arms.”*

Cramer and Olson claim “there is nothing in the context that would
suggest this was a limitation on military service or duty, or that these disor-
derly persons were engaged in organized rebellion.” Unfortunately for these
authors, there is nothing that states that this refers to activities apart from
military service. Admittedly, the wording of the sentence is awkward, but it
does not support the individual right interpretation. What Cramer and Olson
leave out is the sentence following their quote. It reads, “All this they were
obliged to do to prevent collections of people in the streets.”” This puts “bear
arms” in its proper context and does insinuate Adams was describing mili-
tary service, for the city of Bologna was preventing the people from bearing
arms as a means to keep the streets clear. What Cramer and Olson are inten-
tionally leaving out is that citizen militias existed throughout Italy during
the period Adams is writing about —1269 A.D., meaning at that time, indi-
viduals were bearing arms when they were mustering for militia duty. It was
a practice Bologna was trying to deter to “prevent collections of people in
the streets.”

It is interesting that the Supreme Court majority goes through great
lengths to find documents that use “bear arms” in a context outside of mil-
itary service, but in their search it only finds (1) laws or resolutions that did
not pass, (2) a handful of documents drafted in England, and (3) an article
that provides no adequate examples predating the Constitution. It shows just
how much a role political stances and agendas play in determining the out-
come of cases. Meanwhile, there exist countless examples of “bear arms” used
in contexts that support its true military meaning, but they were dismissed
as being too technical and were therefore considered not determinative of
the Framers’ intent.

Outside of the misguided Cramer and Olson article, the majority also
cite states constitutions’ “bear arms” provisions to support their understand-
ing. They believed “bear arms” was so commonly used in everyday refer-
ences to hunting and self-defense in these provisions that it could not be
limited to a military connotation. Here again, the majority is misinformed.
As will be addressed in detail in examining Ohio’s “bear arms” provision,
there is no substantiated evidence to suggest that state constitutional provi-
sions were referring to anything outside of military service. For every one
of the eighteen states that drafted constitutions by 1818, none ever used the
phrase “bear arms” in any statute that was not referencing military service.
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Thus, until such substantiating evidence can be brought forward they can-
not be interpreted as such.

What is even more perplexing about the majority’s interpretation of
“bear arms” is its dismissal of an amicus brief submitted by the District of
Columbia. The brief gave nearly a hundred examples of how “bear arms”
was incorporated in the Founding era’s documents — that being in reference
to military service. Nevertheless, the majority believed these documents to
show nothing more than an “idiomatic meaning that was significantly dif-
ferent from its natural meaning.” They felt these examples were not clearly
determinative because half included the preposition “against,” a word caus-
ing the majority to believe the military “idiomatic” meaning could only be
“unequivocally” borne when followed by “against.” Such an interpretation
is ludicrous. As has already been shown, the militia laws preceding and fol-
lowing the adoption of the Constitution unequivocally show that the major-
ity’s interpretation is a historical and textual farce. Likewise, irrefutable are
the insurmountable references in Congress to “bear arms” in the military con-
text.

The majority’s response to the use of “bear arms” in these examples is
that Congress and state legislators would not need to use the phrase in any
other context outside of military service. In their opinion, neither Congress
nor the state legislators “would have little occasion to use it excepr in discus-
sions about the standing army and the militia.” The majority further states
that Congress and state legislators also often used the phrases “carry arms,”
“possess arms,” and “have arms,” arguing that these phrases were synony-
mous with “bear arms.” To support this assertion, the majority cites the use
of “bear” in Cunningham’s 1773 legal dictionary which reads, “Servants and
labourers shall use bows and arrows on Sundays, & c. and not bear other
arms.” This phrase is nonexistent in any of the states’ statutes. Nevertheless,
the majority insinuated that the Founders commonly used the phrase “bear
arms” in everyday language.

This argument is spurious for the following reasons. First, the Court
relies on a law that never existed, while ignoring all other germane legisla-
tive history that does not happen to support their stance, reasoning that
“post-enactment legislative history ... betrays a fundamental misunderstand-
ing of a court’s interpretive task.”® Meanwhile the Court had no trouble
citing cases and post Civil War history to support its stance. Second, their
example reads “not bear other arms.” The majority is willing to take an
example in which “other” separates “bear” from “arms,” but it dismissed the
District of Columbia’s amicus brief because nearly half of the examples read
“bear arms against.” In their dismissal, the majority was clearly more than



ONE. The Right ... to Keep and Bear Arms Shall Not Be Infringed 27

willing to take any textual examples as long as the words “bear” and “arms”
were in the same sentence, but made sure to dismiss anything that impeded
its individual right interpretation. Lastly, the majority implies the Founders
used “bear arms” as common everyday language. If that is the case, then we
should assume the following hypothetical conversation would take place:

GEORGE WASHINGTON: Good afternoon, Mr. Madison, how are you today?
JAMES MADISON: I am well, Mr. Washington, thank you for asking. When we
last spoke you mentioned that you may go bearing arms to get some deer

meat, how did that go?

GEORGE WASHINGTON: It was very successful. We bore arms near the woods in
Alexandria. My slaves and I were fortunate to kill three deer on the expedi-
tion. We may go bearing arms against this weekend. Would you like to join?

JAMES MADISON: I would love to. I have not bore arms for some time. I could
use the practice.

Given the majority’s claims that one also would “bear arms” in self-
defense or defense of property, we are to assume the following conversation
could have also taken place:

GEORGE WASHINGTON: I was told of a robbery that took place in Arlington.
Could you tell me what happened?

JAMES MADISON: Thomas Jefferson’s Monticello was robbed, sir. The bandits
attacked in the middle of the night. Fortunately, Mr. Jefferson was able to
fend them off by bearing arms.

Both examples show just how erroneous the majority’s claim is. No his-
torian has ever found any personal letter, diary, or correspondence that
described hunting or self-defense as “bearing arms.” Yet the majority claims
the natural language of “bear arms” denoted such meaning. Furthermore, of
all the nineteenth-century cases the majority so heavily relies upon, none of
the facts in those cases describe any of the party’s actions with firearms as,
to wit, “bearing arms.” In fact, in not one case regarding self-defense, hunt-
ing, crimes, or the illegal carrying of weapons do the facts describe the actions
as “bearing arms.” The answer to these inconsistencies with the majority’s
interpretation of “bear arms” is simple. One did not “bear arms” when they
were performing any of these actions; “bear arms” in its legal form clearly
denoted the activity of one performing military service.

Understanding “Keep”

The Supreme Court majority in Heller admits the phrase “keep arms”
was “not prevalent in the written documents of the founding period,” but
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nevertheless found the phrase to mean individual arms ownership. There is
no disagreeing that “keep” had been used in many statutory provisions of
the eighteenth century and, some cases, probably implied “to possess” or “to
own.” The Second Amendment regarded the rights of people as a militia;
thus its words should only be understood in the context that was incorpo-
rated in militia and military statutes. If we examine the word “keep” in these
statutory provisions, it becomes clear that the word no longer holds its broad
definition. Instead it holds a more limited meaning —“to maintain” or “to
service.”

In 1782, Delaware’s militia act required every militiaman to “keep the
same [arms] by him at all Times, ready and fit for Service” or be required to
pay a fine of twenty shillings.”® In 1799, Maryland imposed restrictions on
its militia’s “keeping” of arms when it provided that if any “private or non-
commissioned officer, to whom a musket is delivered ... shall use the same
in hunting, gunning or fowling, or shall not keep his arms and accoutrements
in neat and clean order, he shall forfeit” a fine.®® Meanwhile, in Virginia’s
militia law, a foot soldier was required to “keep at his place or abode one
pound of powder and four pounds of shot,” and every horse soldier was
required to “keep his horse, arms, and ammunition.” Furthermore, in 1784,
Virginia also required its militia slave patrols to “constantly keep the afore-
said arms, accoutrements, and ammunition ready.”®?

Thus, “keep” in the context of militia law plainly equated to “main-
tain,” not to “own” or “possess.” If the state legislatures wanted to denote
required possession or ownership in their respective militia laws, they gen-
erally used the terms “provide” or “furnish,” not the word “keep.”®® There
is no better example of this than a 1746 South Carolina act which was per-
petuated by the Revival Act of 1783. It governed the regulation of militia
slave patrols and required each militia man, who was delegated to do slave
patrols, “shall provide himself and keep always in readiness ... one good gun
or pistol.”® The act shows that “provide” and “keep” were deemed as two
dissimilar verbs within the context of militia laws. The militia man’s require-
ment to “provide” denotes his duty to own, while his requirement to “keep”
denotes his duty to maintain in service.®

Other examples showing that the word “provide” meant ownership
existed in the overwhelming majority of militia laws. In 1782, Delaware
required every militia man to “provide himself, and every Apprentice, or
other Persons” with a “Musket or Firelock with a Bayonet.”*® In 1757, Geor-
gia required each member of its militia slave patrols to “provide for himself
one good gun or pistol.”® In 1793, Maryland required “every citizen so
enrolled” in the militia to “provide himself with a good musket or firelock.”®®
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In Massachusetts, “every Officer and private Soldier of said Militia” was
required to “be constantly provided with a good Fire-Arm.”® Lastly, even
the first National Militia Act adopted by the Continental Congress does not
use the word “keep” to denote possession.” Like the other state and colo-
nial militia laws of the eighteenth century, “provide” was used to denote
ownership or possession.

Some militia laws used the word “furnish” to denote ownership or pos-
session. In 1777, New Jersey required every militia man to “furnish himself
with a good Musket.””" In 1786, North Carolina ordered every “able bodied
man” to “furnish himself with one good rifled or smooth bored gun fit for
service.”’? In 1781, Rhode Island required each of its “non-commissioned
Officers and Soldiers” to “furnish himself with a good Musket.””? Meanwhile,
in Virginia’s 1757 militia law, it was required that “Every soldier shall be fur-
nished with a firelock.””

The word “kept” was also sometimes incorporated within colonial and
state militia laws. Much like the word “keep,” the word “kept” denoted “to
maintain” or “to service” one’s arms and equipment. Massachusetts required
a “Stock of Powder and Ammunition” in each town to be “constantly kept
which shall be one Barrell of Good Gun-Powder ... three hundred Weight
of Leaden Balls (of different sizes) and three Hundred flints for every Sixty
Soldiers.”” Pennsylvania required each company’s captain in charge of the
state’s arms “to appoint a suitable person near the place where the company
usually meets for training, in whose custody such arms shall be put; to be
cleaned and kept in repair; for the use of such militia men as the officers of
the company deem unable to procure their own arms.””

Lastly, Baron von Steuben’s Regulations for the Order and Discipline of
the Troops of the United States also provides great insight into how the word
“keep” was incorporated in a military context and can be applied to under-
standing “keep” within the Second Amendment. Von Steuben’s rules not
only applied to the Continental Army during the American Revolution but
also regulated the militia. In fact, his rules would remain the basis by which
the United State Army was to be regulated, organized, and disciplined dur-
ing much of the nineteenth century. Throughout the regulations, “keep” is
used in multiple instances but never denotes ownership or possession. In the
section regarding the preservation of arms and ammunition, “keep,” or a
form of the word, is used in two instances. The first instance reads, “It is
highly essential to the service that the ammunition should be at all times
kept complete.””” In the second instance it reads, “The ammunition wagons
shall contain twenty thousand cartridges; and in order to keep the same com-
plete, the conductor shall ... apply to the field commissary ... for a supply.””®



30 The Second Amendment

From the reading of both these examples it is clear that “keep” denoted the
same meaning as has been shown within the states’ militia statutes, i.e., to
“keep” meant “to maintain” or “to service.”

To further illustrate this definition of “keep,” Von Steuben also used
the word in his sections regarding the duties to be performed by different
ranking officers.”” Of particular note was one of the duties assigned to ser-
geants and corporals regarding “arms.” His rules stipulated, “Each sergeant
or corporal ... must pay particular attention to their conduct in every respect,
that they keep themselves and their arms always clean.”®® Again, “keep” in
this example also denotes “to maintain” or “to service.” In fact, there is not
one instance in Von Steuben’s entire regulations where “keep” is used in a
capacity that would imply ownership or possession. Hence, further weight
is brought to bear on the argument that “keep” in the Second Amendment
does not protect a right to own firearms.

Despite the availability of each state’s eighteenth-century militia laws
and Von Steuben’s regulations, the Supreme Court refused to consider the
word “keep” in this context. Instead, it interpreted the Second Amendment
to encompass an individual right by taking the broad, all-encompassing
meaning. The District of Columbia Appellate Court had construed the word
“keep” as “a straightforward term that implies ownership or possession of a
functioning weapon by an individual for private use.”® The Supreme Court
endorsed this interpretation, stating the phrase “keep arms” was simply a
common way of referring to possessing arms — for militiamen “and every-
one else.” Such an interpretation is inadequate given all the language of mili-
tia statutes that disproves it.

It has long been established by the Supreme Court that every word in
the Constitution “must have its due force and appropriate meaning,” and
that “no word was [to be] necessarily used or needlessly added.”®* There-
fore, if it is absolutely necessary for the meaning of the word “keep” to
have its “due force,” it should have been placed in the context of the
Second Amendment’s prefatory language. That language reads, “A well
regulated militia being necessary to the security of a free State,” and thus
signifies that the remaining words, “the right of the people to keep and
bear arms, shall not be infringed,” must be interpreted in that “well regu-
lated militia” context. Given that the only “well regulated” militias were run
or authorized by the state governments, the Supreme Court should have used
the Second Amendment’s prefatory text in this framework. For if this had
been done, the majority would have undoubtedly found the meaning of
“keep arms” to equate to “maintain” or “service” arms, not “possess” or “own”
them.
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How Can One “Keep and Bear Arms” Without
Individual Ownership?

If the Supreme Court had examined “keep and bear arms” in the mil-
itary context, it would have been quick to question if “keep” only meant “to
maintain” or “to service,” for how were the militia to maintain such arms if
they did not necessarily own them? The answer is that the states varied in
their views as to whether individuals were required to own their arms or
whether the government was to provide them. This issue has never been
addressed, though, because the courts most commonly quoted the first
National Militia Act 0f 1792, which compelled every militia man to procure
his own arms for the national defense. It read, “That every citizen so enrolled
and notified, shall, within six months thereafter, provide himself with a good
musket or firelock, a sufficient bayonet,” and so forth.®> Although the act
compelled every qualified citizen to “provide himself,” which denoted self-
ownership with the arms required, the states adopted their own varied prac-
tices on how to arm the national militia if ever called up.

Prior to the Constitution giving Congress the power to organize, arm,
and discipline the militia,? each state retained respective control over such
functions. Generally, the practice was that every man enrolled in the mili-
tia was compelled to provide for himself the required arms and equipments
mentioned in each act. In 1782, Delaware required that “every Person
between the Ages of eighteen and fifty ... shall at his own Expence, provide
himself” with “a Musket or Firelock with a Bayonet, a Cartouch-Box to
contain twenty-three Cartridges, a Priming-Wire, a Brush and six Flints, all
in good Order.”® In 1781, Massachusetts required “every Officer and private
Soldier of said Militia” to “equip himself, and be constantly provided with
a good Fire-Arm, with a Steel or Iron Ram-rod, and a Spring to retain the
same, a Worm, Priming-Wire and Brush, and Bayonet fitted to his Gun, a
Scabbard and Belt therefore, a Cartridge Box that will hold Fifteen Rounds
of Cartridges at least, Six Flints, one Pound of Powder, Forty Leaden Balls
fitted to his Gun, a Haversack and Blanket, a Canteen sufficient to hold one
Quart.”® Similarly, a 1786 New York law required that “every citizen so
enrolled” shall “provide himself at his own expence with a good musket or
firelock, each cartridge containing a proper quantity of powder and ball, two
spare flints, a blanket, and knap sack; and shall appear so armed, accoutered
and provided when called out to exercise or duty....”¥’

While many states required every enrolled individual to provide their
own arms and equipment, the majority of the states’ militia laws had pro-
visions set in place to provide arms for apprentices, indentured servants, men
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between the ages of eighteen and twenty-one, and poor persons. These pro-
visions compelled the state or masters to provide the required arms and
equipment. In 1782 Delaware, it was enacted that “every Apprentice, or other
Person, of the Age of eighteen and under twenty-one Years who had an Estate
of the Value of Eighty Pounds, or whose Parent is rated as Eighteen Pounds
towards public Taxes, shall, by his Parent or Guardian, respectively, be pro-
vided with a Musket or Firelock with a Bayonet....”%® Massachusetts and
New Hampshire adopted similar provisions, the former’s law stating the
“Selectmen of any Town” whom shall judge “any Person belonging to the
Militia of their Town unable to equip and arm himself aforesaid, such Select-
men shall ... at the Expence of such Town, provide for, furnish, arm and
equip such Person with Arms and Equipments; which Arms so provided by
such Selectmen, shall be the Property of the Town at whose Expence they
shall be provided.”® Meanwhile, New Jersey exempted those individuals
who were too poor and “unable to purchase the Arms, Accoutrements and
Ammunition.” In 1757, New Jersey even financed the purchase of “Two
Thousand Stand of Arms, Two Thousand Pounds Weight of Gunpowder,
Eight Thousand Pounds Weight of Lead, Eight Thousand Flints, and Thirty
Bullet Moulds” for such “poor Persons as are unable to purchase for them-
selves.”!

There were also times where states chose to provide all the arms and
equipment for their militia. Typically, this was often practiced during times
of war, but in the cases of Maryland, Pennsylvania, and Virginia, it was also
done to ensure the security of the state. In 1732, Maryland had adopted a
system where its assembly was required to provide all the arms and ammu-
nition necessary to arm the militia. The arms and equipment were distrib-
uted but not to be sold under penalty of law.”> Maryland continued this
practice up to and during the French and Indian War when it defrayed the
expense of arms and ammunition to the colony.”

Pennsylvania had often supplied its public arms when it assembled,
mustered or trained its militia up to and during the American Revolution.
By 1777, it had adopted a system where it was to supply enough arms and
equipment for “two classes” in each company. The class structure within the
militia system was much like a draft. Different classes were called into serv-
ice at different times, with these classes rotating during long conflicts. Since
the arms and equipment were the property of the state, it was ordered that
no person “shall sell, or knowingly buy, take in exchange, conceal, or oth-
erwise receive ... any arms or accoutrements belonging to this State.”* This
practice continued through the 1780s, including the state providing firing
cartridges for the militia to practice with.”
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Virginia initially required every man enrolled in the militia to provide
himself with the required arms and equipment,’® but in 1757 began mak-
ing exceptions to those who were “so poor as not to be able to purchase the
arms” required.”” For these poor individuals, the state was compelled to arm
them out of the public treasury. Much like the other states, Virginia ordered
that “if any person or persons so armed out of his majesty’s stores shall detain
or embezzle any arms or ammunition to him or them delivered for the pub-
lic service, and shall not produce or re-deliver the same when ordered and
required so to do, it shall be lawful ... to commit such offender to prison,
there to remain until he shall make satisfaction for the arms or ammunition
by him detained or embezzled.””® By the time of the American Revolution,
Virginia practiced arming its entire militia “at the expense of the publick,””
and even began procuring arms from individual owners to supply the war.'*
The practice of arming the militia at the expense of the state continued
throughout the war." In many instances, men that left their personal arms
with the company after their term was up were paid a bonus.'”

By 1784, Virginia had reverted back to requiring each individual be
responsible for their own arms and equipment,'®® but this quickly changed
with events such as Shays’ Rebellion. In December 1787, the individual
requirement was repealed, making it the duty of the state to provide the
proper arms and equipment.'® The governor was to use the Virginia Assem-
bly’s appropriated funds for the “purchase of arms, in procuring such artillery,
small arms, accoutrements and ammunition, as may to him with such advice
seem proper; and the small arms so procured shall be distributed to the dif-
ferent counties in proportion to the number of their militia.”"”> Further-
more, “[e]very private receiving such arms and accoutrements shall hold the
same subject to the like rules, penalties and forfeitures, as are prescribed for
a poor private in and by the act of assembly.”%

These examples clearly show that just because an individual did not own
his arms, this did not prevent him from “keeping” them. A person could just
as casily “keep” an arm belonging to the state as they could with one they
were required to provide themselves. What’s more, the state often required
them to do so. In 1766 Virginia, even those individuals that had been
exempted from bearing arms were not exempt from “keeping” arms. Some
individuals, such as justices of the peace or physicians, were still required to
“provide compleat sets of arms” for the use of the “county, city, or borough”
where they resided.'”” The act further provided that such exempt persons
“shall always keep in his house or place of abode, such arms, accruements
and ammunition, as are by the said act required to be kept by the militia of
this colony.”®® This act not only perfectly demonstrates that “keep” was
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statutorily defined as “to maintain” in good order, but that even those who
were exempted could be required to “keep” arms to fulfill their duty to
society.

The Second Amendment Within the Bill of Rights,
the Debates, and Its Meaning

Although a textual interpretation shows the Second Amendment does
not afford an individual right to carry or own firearms, individual right advo-
cates often point to the Federalist Papers from which they argue that there
was a clear understanding that their definition of the “right to bear arms,”
i.e., that everyone has an affirmative right to own a gun, was meant to extend
to all. It is believed that Federalist Nos. 8,17 28,"° 46, and 59" convey that
the purpose of the Second Amendment was that an armed populace pro-
vided a political check on the abuses of federal government. Therefore, it is
argued that the Second Amendment’s purpose to ensure individual firearm
ownership was constitutionally protected. To expand the meaning is to take
the provisions of the Federalist Papers out of context. The purpose of the
documents was to curb the fears of those who felt the federal government
would raise a standing army to suppress the populace. The text within the
Federalist Papers shows its authors were only suppressing this fear, and in no
way addresses the individual right to own arms by any means. To infer that
the Federalist Papers meant otherwise is neither historically nor legally
supported.

In order to arrive at a more accurate understanding of the Second
Amendment’s meaning, it is necessary to examine the congressional debates
on the issue. These debates show that the Framers had only one concern in
mind when they were drafting the Second Amendment: There must be a
provision to prevent the federal government from limiting the militia from
being armed, thus, preventing the establishment of a standing army, foreign
or domestic.™®

On August 17, 1789, the Second Amendment debates began with the
initial reading, “A well regulated militia, composed of the body of the peo-
ple, being the best security of a free state; the right of the people to keep
and bear arms shall not be infringed, but no person, religiously scrupulous,
shall be compelled to bear arms.”" Eldridge Gerry was concerned with the
“religiously scrupulous” clause. He feared the inclusion of such a provision
would allow the federal government to prevent certain individuals from bear-
ing arms. The government could accomplish this end by excluding certain
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classes of people it deemed “religiously scrupulous,” thus making the amend-
ment useless."> After much debate as to whether the “religiously scrupulous”
clause would impede the rights of the militia to bear arms, it was moved that
the clause be struck. However, the motion did not pass, with 22 voting for
it, and 24 against."®

Gerry also was not pleased with the amendment’s reading a well regu-
lated militia “being the best security of a free state.” He feared the section
insinuated that while a militia was the “best security,” it also admitted a
standing army was a secondary choice. He moved it should read, a “well reg-
ulated militia, trained to arms,” because this would make it the federal gov-
ernment’s duty to ensure the militia was maintained."® Although the motion
was not seconded, the language, reading “being the best security of a free
state,” would eventually be removed. The words “necessary to the” were put
in place of “the best,” thus making the amendment imply what Gerry wanted
it to — that a well regulated militia was the only security of a free State."

On August 20, the debate on the “religiously scrupulous” clause was
once again initiated. Mr. Scott feared since religion was on the decline, such
a clause would exempt those individuals from bearing arms.”?* Mr. Boudinot
disagreed and preferred the clause remain. He felt removing the “religiously
scrupulous” clause would not adequately protect those who “would rather
die than use” arms in a military capacity.” To settle the debate it was moved
that the words “in person” be added after the word “arms.”"** The proposed
amendment now read, “A well regulated militia, composed of the body of
the people, being the best security of a free state; the right of the people to
keep and bear arms shall not be infringed, but no person, religiously scrupu-
lous, shall be compelled to render military service in person.”*

On August 25, the amendment was read to the Senate and, before it
was returned to the House of Representatives, multiple changes were made.
The words, “composed of the body of the people” and “but no one reli-
giously scrupulous of bearing arms shall be compelled to render military
service in person” were removed. In addition, the word “best” was removed
in favor of “necessary to.”'** After all the changes, on September 9, the
amendment now read, “A well regulated militia, being necessary to the secu-
rity of a free state, the right of the people to keep and bear Arms, shall not
be infringed.”*

First, the debates multiple references to military service show this is what
the “right to keep and bear arms” was in reference to. More importantly,
though, the congressional debates’ lack of anything resembling an individ-
ual right to “own” or “possess” arms shows that the amendment’s purpose
was not to protect such a right, but rather to maintain the militia system,
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while preventing the federal government from placing restrictions on arm-
ing people to accomplish that end. The colonies were fearful of the effects
a standing army would impose. This was the sole purpose of the Second
Amendment — to quell such fears. No other fact preceding the adoption of
the Constitution better illustrates this point than the Militia Bill of 1775.
The bill would have placed the New England militias under the control of
Congress to provide a more efficient system to call up the militia in support
of George Washington’s army."¢

During the American Revolution it must be remembered that Ameri-
can society, which balked at the idea of a standing army, had just created
the Continental Army. For each colony or locality to assemble their militia
in defense of their rights was viewed as philosophically viable, but creating
a unified Continental Army was thought to be more dangerous than the
British army already stationed among them. Moreover, the majority of
revolutionaries felt the militia was the preferred manner to fight the
British. John Adams preferred a militia-based society, since “it is always a
wise institution” and, under “the present circumstances of our country” is
“indispensable.”’

Meanwhile, General Washington'® felt the militia was a plague. It was
undisciplined, improperly trained and equipped, and their enlistments lasted
for only short periods.”” Something had to be done to fix these problems.
Thus, in an attempt to supersede each colony’s control over their respective
militias, and to aid Washington, Congress drafted the Militia Bill. John
Adams felt the bill was “so necessary, at this critical moment, for the pub-
lick service.”™® Despite its necessity, there was much dissent surrounding the
bill.

Samuel Adams queried, “Should we not be cautious of putting them
under the direction of the generals ... at least until such a legislative shall be
established over all America, as every colony should consent to?”' He hoped
the militia would “always be prepared to aid the forces of the Continent in
this righteous opposition to tyranny, but this ought to be done [through] an
application to the Government of the Colony.” Until a strong legislature
could be formed, Samuel Adams thought it “dangerous to the liberties of
the people to have an army stationed among them, over which they have no
control.”? Elbridge Gerry agreed. He feared whichever general was in con-
trol of the militia “might forget his station and conceive himself its master.”
Gerry suggested that for a “Continental General” to assume control over all
militia, he must gain approval through each colony’s legislature."

Furthermore, the Militia Bill was not viewed favorably by the people.
Militia privates of thirty companies in the surrounding Philadelphia area
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petitioned their grievances on the bill. They supported the principles of the
revolution but disagreed on giving Congress control of the militia. In their
estimation, the purpose of the militia was to ensure the safety of the colony,
and to be called up only in the event of an emergency. In their view, the
Militia Bill undermined this system, their individual rights, and the princi-
ples of which a militia was based.>4

On November 4, Congress had initially granted Washington the author-
ity to call upon any New England militia unit to support his army, but dis-
satisfaction with the Militia Bill caused its removal. A new resolution only
allowed Washington to assume control of New England militias when he had
“obtained the consent of those officers in whom the executive powers of Gov-
ernment in those Colonies may be vested.”® Thus, even in the face of los-
ing the revolutionary conflict, the politics of a standing army superseded the
possible disintegration of the American Revolution as early as December
1775.

One can only imagine how history would have viewed the American
revolutionaries if they had lost that conflict, especially when such a loss
would have been due in part to the Founders’ strong principles against stand-
ing armies. Had the colonies’ uncompromising views about maintaining
respective control of their militias held sway, the conflict’s outcome would
certainly have been different. It was only once rebellions such as the Whiskey
Rebellion and Shays’ Rebellion occurred that any further consideration was
given by the states to grant even partial control over their militias to a higher
governmental entity. This helps put the Second Amendment in its proper
historical context. Although there was a need for the federal government to
have control in organizing, arming, disciplining, and calling out the mili-
tia, it did not override the Framers fears that such control could be poten-
tially oppressive. For that reason, an amendment needed to be put in place
to protect the people from such oppression.

Even following Shays’ Rebellion, given the potential abuses the federal
government could practice with control of the states’ militias, there were
some who believed such authority would never be supplanted to Congress.
In June 1787, at the Philadelphia Constitutional Convention, Elbridge Gerry
balked at such an idea. Regulating the militia was a matter on which the
existence of a state depends, and Gerry felt giving that power to the national
government “may enslave the states.”® He honestly felt such an idea “would
never be acceded to” since it has “never been suggested or conceived among
the people.”” Gerry’s hypothesis was close to being correct. The states had
never conceded such a right and to do so would be to give up much of their
sovereignty.
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In the 1788 Virginia Constitutional Convention, George Mason, the
author of Virginia’s Declaration of Rights upon which the Bill of Rights was
modeled, conveyed his displeasure with the Constitution’s proposed control
over the militia. He feared the structure of the Constitution could poten-
tially destroy the militia because Congress “may neglect to provide for arm-
ing and disciplining the militia.”"® Since Congress had “the exclusive right
to arm them,” Mason feared the states would be left without such power,
rendering the militia “useless.” Furthermore, Mason conveyed his feelings
on the matter when he stated he would only agree to such a constitutional
provision on one condition — if the federal government shall neglect to arm
the militia, “there should be an express declaration that the state govern-
ments might arm and discipline them.”?’

James Madison could not have agreed more with his fellow Virginian
George Mason."* He could not “conceive that this Constitution, by giving
the general government the power of arming the militia, takes it away from
the state governments.”"! Madison felt the power was “concurrent, and not
exclusive.”#? Although many Federalists might have agreed with Madison’s
thoughts on Congress’ concurrent power to arm the militia, this did not give
a definitive textual protection against the federal government either failing
or neglecting to arm the militia.

Patrick Henry shared these exact sentiments. He addressed his fellow
Virginian delegates by showing why Madison’s argument was flawed: that it
did not afford a concurrent right upon the states and, if anything, would
only infringe on the states’ rights to appoint the militia’s officers. Henry
stated:

As my worthy friend said, there is a positive partition of power between the
two governments. To Congress is given the power of “arming, organizing, and
disciplining the militia, and governing such part of them as may be employed
in the service of the United States.” To the state legislatures is given the power
of “appointing the officers, and training the militia according to the discipline
prescribed by Congress.” I observed before, that, if the power be concurrent as
to arming them, it is concurrent in other respects. If the states have the right
of arming them, &c., concurrently, Congress, has a concurrent power of
appointing the officers, and training the militia. If Congress have that power,
it is absurd. To admit this mutual concurrence of powers will carry on into
endless absurdity — that Congress has nothing exclusive on the one hand, nor
the states on the other.!

This passage shows Henry knew that a constitutional protection would
need to be put in place for the states to have any concurrent power in arm-
ing the militia. Otherwise the federal government could impede state con-
stitutional provisions, and vice versa. In closing, Henry warned his fellow
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Virginian delegates, “If you have given up your militia, and Congtess shall
refuse to arm them, you [will] have lost everything.”% Therefore it was
extremely pertinent that “if Congress do not arm the militia,” the states
“ought to provide for it ourselves.”™ It is this protection the Second Amend-
ment was meant to afford when Madison drafted it.

State Constitutional Ratifying Conventions

Individual right supporters not only contend the Congressional debates
show that the Framers intended the Second Amendment to protect individ-
ual firearm ownership, but also that the states’ ratifying conventions prove
their point. As Mr. Guru explained it to the Supreme Court in oral argu-
ments, it was the ratifying conventions that “demand[ed] a right to keep and
bear arms,” and which was to be “understood” as an individual right.

In its memorandum supporting an individual right, the Office of the
Attorney General made a similar argument. It contended that the states con-
ventions’ proposed amendments were phrased as “individual rights ... even
when accompanied by language concerning the militia and civilian control
of the military.”"%® Unfortunately, both Mr. Guru and the Office of the Attor-
ney General are misinformed on this matter. Just as the Congressional debates
provide no substantial evidence for the individual right theory, the same
holds true for the states’ ratifying conventions. In fact, if anything, the pre-
ponderance of the evidence hurts their argument more than it helps it.

The strongest and most frequently cited argument regarding the states’
ratifying conventions and an individual right to firearm ownership rests with
the Pennsylvania minority."” The Supreme Court majority described that
minority as being “highly influential” in drafting the Second Amendment.
An inaccurate assumption given its content was never proposed or debated
on either the Pennsylvania or Congressional floor. As has already been
addressed, this proposal was one of only two amendments'®
further elaborated on. The remaining twelve amendments were all described

that were not

in great detail by the Pennsylvania dissenters as to why they thought these
amendments should be incorporated. So, it is exactly unclear as to why “for
the purpose of killing game” was incorporated in its “bear arms” proposal.
This inclusion is only more perplexing seeing that they included a proposal
to “fowl and hunt in seasonable times” immediately after it.

If anything, the amendment was nothing more than a textual anom-
aly. Prior to the adoption of the Constitution, the Pennsylvania proposal
and Jefferson’s proposed hunting law'’ are the only two documents to use
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“bear arms” or some form of the phrase in a manner outside its military con-
text. Neither of which passed; Virginia”® and Pennsylvania®
rated “bear arms” in any law in a manner denoting “to carry.” An exception

! never incorpo-

was certainly not going to be made in the cases of these proposals. Mean-
ing that these proposals were most likely struck down due to their inaccu-
rate use of the word “bear” or the phrase “bear arms.”

The Pennsylvania minority proposal also gives rise to other problems
in supporting the individual right theory and may also explain why it was
never adopted. It states, “[N]o law shall be passed for disarming the people
or any of them, unless for crimes committed, or real danger of public injury
from individuals.” This language clearly was intended to mean that the fed-
eral government would not have been unable to confiscate an individual’s
arms unless one of two things occurred. Either (1) the individual was a crim-
inal and deemed a liability to the safety of the community or (2) the gov-
ernment felt an individual’s possession of arms posed a threat to the peace
and security of the community at large. The former need not be elaborated
on because even individual right supporters contend criminals may be pre-
vented from owning or using firearms.

It is the latter section, in which the government may disarm people that
pose a “real danger of public injury” that shows the Pennsylvania minority
did not unequivocally support the individual right model. For this termi-
nology gives the government great discretion as to whom it may disarm.
“Public injury” is a broad term. Meaning if the government felt firearms in
a certain locality or region were dangerous to those citizens, it could disarm
the area. Thus, the individual right theorists have only selectively incorpo-
rated the terminology in the Pennsylvania minority’s amendment. They
undoubtedly support the bearing of arms “for the purpose of killing game.”
They just neglect the portion that restricts the right at the government’s dis-
cretion for the public safety.

Another source cited about individual right supporters was the proceed-
ings of the 1788 Massachusetts Convention. John Hancock had made a pro-
posal banning standing armies. He believed standing armies should not be
allowed “unless when necessary for the defence of the United States, or of
some one or more of them.”? It was here that Samuel Adams"* proposed
Congress should not be allowed to “prevent the people of the United States,
who are peaceable citizens, from keeping their own arms.” Adams’ proposal,
if it had been adopted, would give weight to the individual right argument.
For if these words had been inserted it would clearly depict an individual’s
right to maintain a firearm in the home — no exceptions.

The amendment, like the Pennsylvania minority proposal and Jeffer-
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son’s hunting law, did not pass. Individual right supporters will argue this
is because gun ownership was naturally understood to exist, thus the Framers
need not incorporate it. This argument has no legitimate basis. For its appli-
cation in our understanding of the Constitution would be limitless. The
Founders were clear to place affirmative rights and guarantees in the Con-
stitution that they wanted to be protected. They were aware it served as a
legal document that was to be interpreted literally. The words “own,” “pos-
sess,” “self-defense,” “hunt” and so forth were common terminology and
could have easily been inserted into the Second Amendment. Even so, none
of these terms were included. In the meantime, individual right theorists still
continue to argue that the right to own guns was understood to have existed
in the Second Amendment. If the individual right theorists were to be cor-
rect in this regard, such an argument would be viable regarding any article
in the Constitution.

For example, let’s say one of the Framers proposed the First Amend-
ment contain an exception allowing the government to restrict speech dur-
ing times of war. The proposal is heard, but voted down. This leaves the
question, “Because this proposal was submitted should we interpret the First
Amendment to allow the government to restrict the First Amendment guar-
antees during time of war?” To argue against this example, one would state
there was no legitimate historical basis by which such a proposal could be
supported. The opposite is actually true because before, during, and after
the American Revolution there exists a substantial amount of examples that
show the Founders thought it was permissible to restrict individual speech
and expression in times of emergency.

One needs to look no further than the American Revolution to prove
this point. Loyalists, both before and during the American Revolution, were
targeted and suppressed by Congress for their views on the conflict. Numer-
ous pamphleteers, newspapers, and loyalist presses were forced out of busi-
ness. John Mein, editor of the Boston Chronicle, was beaten up by a mob and
forced out of Massachusetts for his criticism of non-importation.”* James
Rivington’s Gazetteer was smashed by a Patriot group on November 25, 1775,
and the type was carted off to Connecticut where it was forged into ammu-
nition. The revolutionary intolerance of loyalist views was appalling when
compared to the freedom of speech afforded in Britain. It was ironic to some
loyalists that those in Great Britain who supported America’s stance were
not silenced and were free to express their dissenting views."

In January 1776, Azor Betts was summoned to the New York Commit-
tee of Safety for “denouncing Congresses and Committees, both Continen-
tal and Provincial and for uttering that they were a set of damned rascals,
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and acted only to feather their own nests.”® He was ordered to close
confinement, but finally released in April upon penitence, paying a fine, and
taking an oath of allegiance. Thomas Robinson of Delaware was ordered to
stand trial for allegedly stating the Whig Committees “were a pack of fools
for taking up arms against the King, that our charters were not annihilated,
changed, or altered by the late acts of Parliament” and “the present Congress
were an unconstitutional body of men, and also, that the great men were
pushing on the common people between them and all danger.”™” Leonard
Snowden, in 1775, had written letters to England that were abusive towards
the Whig cause and, once they were found by the rebel authorities, he was
consequently arrested.””® A loyalist in Delaware, only described by the ini-
tial “C,” was inspected for cursing Congress. Upon his trial, the audience
called for the charge of treason, but the inspection committee called only
for recantation.

Given these historical facts, let’s now reconsider the question. Under
the individual right theory of how to interpret the Second Amendment —
that failed proposals should be given great weight in understanding the pro-
tections the “right to keep and bear arms” affords — should a failed proposal
regarding the restriction of First Amendment rights during war allow us to
include it in the First Amendment? The answer is “no.” For while the indi-
vidual right theorists are using such an argument to expand the meaning of
the Second Amendment, one could just as easily use this argument to restrict
protections within the Bill of Rights.

Nevertheless, the Supreme Court majority found no problem being
hypocritical in this regard. It had no quandary in finding the Pennsylvania
minority amendment’s reference to hunting being persuasive in forming the
right the Second Amendment was meant to afford. Meanwhile, in address-
ing the deleted conscientious objector clause, it found “it always perilous to
derive the meaning of an adopted provision from another provision deleted
in the drafting process.” Thus, the majority believed it was okay to take the
reference to hunting in a minority amendment that never reached the debate
floor, but to dismiss how “bearing arms” was incorporated in an amendment
that did reach the debate floor. The clause the majority ignored reads, “but
no person, religiously scrupulous, shall be compelled to arms.” Just like the
states’ ratifying conventions’ use of “bear arms” in their proposals that did
assuredly reach Madison and the Bill of Rights drafting committee, here
again “bearing arms” is distinctly referring to military service. It is a textual
mockery to say “bear arms” in the Second Amendment was not distinctly
referring to what the conscientious objector clause was referring to.

The clause was not adopted because there was a fear that its inclusion
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might carve out exceptions. This would allow the federal government to
prevent certain classes from taking up arms, thus potentially allowing a stand-
ing army to take hold. The Supreme Court majority dismissed this by argu-
ing Quakers not only objected to military combat but to the use of arms in
other contexts such as self-defense. So what the majority is essentially stat-
ing is the clause was removed partially because it was feared Congress might
infringe on an individual’s right to defend their home. There is nothing
from the ratifying debates on the Second Amendment that even remotely
insinuate this. Most importantly, the wording of the deleted section states
no person shall be “compelled to arms.” It is highly unlikely that the use of
“compel” was meant to include hunting or self-defense. Congress could never
“compel” someone to perform these actions. The use of “compel” is plain
and clear — Congress would have been restricted from forcing individuals to
go to war.

If the states’ ratifying conventions tell us anything about the Second
Amendment, they show that the amendment was only meant to protect one’s
right to repel standing armies, foreign and domestic. The Maryland Con-
vention clearly supports this. Its majority made the following proposal: “That
the militia shall not be subject to martial law, except in time of war, inva-
sion, or rebellion.”™ In its reasoning for making this proposal, the major-
ity’s purpose was to “restrain the powers of Congress over the militia” because
without such a check it would expose “all men, able to bear arms, to mar-
tial law at any moment.”"®® Here the majority’s use of the phrase “bear arms”
is limited to its military context.

Even the Maryland minority used “bear arms” in the same limited con-
text. They had recommended, “That no person conscientiously scrupulous
of bearing arms, in any case, shall be compelled personally to serve as a sol-
dier.”™®" Seeming to foreshadow the removal of a similar clause in the Sec-
ond Amendment’s drafting debates, this too did not pass. Here again though,
the phrase “bearing arms” in this proposal was purely referring to one’s serv-
ice in a military capacity, meaning it was universally understood that “bear-
ing arms” was strictly associated with military service.

Another source the individual right theorists use to contend that the
Framers intended the Second Amendment to protect individual firearm own-
ership is the New Hampshire Convention. In its twelfth amendment, the
convention proposed “Congress shall never disarm any Citizen unless such
as are or have been in Actual Rebellion.”*? First, the amendment does not
address any word in the phrase of the “right to keep and bear arms,” which
means it has no textual comparison to the Second Amendment and there-
fore should have no weight in how we interpret its content. Second, the
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amendment did not pass and its terminology was not incorporated into the
Bill of Rights. Lastly, the proposed amendment was not intending to address
the “right to keep and bear arms.” It was purely a response to the Massa-
chusetts government’s action following Shays’ Rebellion. For in that instance
the government not only confiscated the insurgents” arms, but also passed a
law preventing the insurgents from owning or using arms for a period of three
years.!6?

What further supports this last point is the convention’s proposed third
amendment. Following Shays’ Rebellion the insurgents were also restricted
from voting during that same three-year period.'** The New Hampshire
Convention addressed their dissent in its third amendment. It proposed:

That Congress do not Exercise the Powers vested in them, by the fourth
Section of the first Article,'®® but in Cases when a State shall neglect or refuse
to make the Regulations therein mentioned, or shall make regulations Subver-
sive of the rights of the People to a free and equal Representation in Congress.

Nor shall Congress in any case make regulations contrary to a free and equal
representation.!®®

It is clear that the amendment intended to limit Congressional author-
ity to regulate elections. There is no debating this. It is the latter half of the
amendment that asks Congress to step in when a state “shall make regula-
tions Subversive of the rights of the people to a free and equal Representa-
tion of Congress,” in which the convention was specifically referring to Shays’
Rebellion. Thus, once we take in the totality of the circumstances in the
drafting the New Hampshire Convention’s twelfth amendment we see its true
intent — that New Hampshire abhorred the actions taken by the Massachu-
setts government against the Shays’ insurgents. It was in no way intended to
touch upon what the “right to keep and bear arms” encompasses.

Another individual right argument worth addressing on using the states’
conventions to interpret the Second Amendment is the Virginia Conven-
tion. The Office of the Attorney General memorandum claims that an
amendment proposed by a Virginia Bill of Rights Drafting Committee, con-
sisting of Patrick Henry, James Madison, George Mason, George Wythe, and
John Marshall shows there exists an individual right.'”” The committee pro-
posed the following:

That the People have a Right to keep and bear Arms; that a well regulated
Militia, composed of the Body of the People, trained to arms, is the proper,
natural, and safe Defence of a free State; that Standing Armies in Time of
Peace are dangerous to Liberty, and therefore ought to be avoided as far as the
Circumstances and Protection of the Community will admit; and that in all

Cases, the military should be under strict Subordination to, and governed by
the Civil Power.
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It is claimed the amendments prefatory use of the “People have a Right
to keep and bear Arms” shows this right was distinct and separate from par-
ticipation in a state militia. First, this is a contradiction in the individual
right argument on the prefatory language in the Second Amendment. The
individual right theorists claim the Second Amendment’s prefatory language
explains why the “right to keep and bear arms” exists. That this right is not
limited to or restrained by the “well-regulated militia being necessary to the
security of a free State.” Now regarding the Virginia Drafting Committee
proposal it can be seen that the “well regulated Militia” language appears
after the “right to keep and bear Arms.” So in this instance the individual
right theorists claim that the subsequent language explains that right as well.
In short, what the individual right theorists are saying is no matter where
the “right to keep and bear arms” provision exists, this right is always sepa-
rate to any of the other language regarding a militia. This defeats the whole
purpose of interpreting statutory and textual construction. Such an argu-
ment and theory is especially dangerous in interpreting the Constitution; it
would allow constitutional interpreters to take pieces of the Constitution,
limit their context, and avoid prefatory and subsequent language.

Second, the individual right theory disposes of the fact that Virginia
Declaration of Rights of 1776 included similar language.’® The only
significant difference is that it 1787 Virginia Bill of Rights Drafting Com-
mittee added the prefatory language, “That the People have a Right to keep
and bear Arms.” This fact further erodes the individual right argument that
the “well regulated militia” language in the Second Amendment exists to
explain why the “Right to keep and bear Arms” exists. For the Virginia Draft-
ing Committee added the “right to keep and bear arms” to the existing Vir-
ginia constitutional right of a “well regulated Militia, composed of the Body
of People, trained to arms, is the proper, natural, and safe Defence of a free
State.” Meaning that because the right of a “well regulated Militia” pre-
existed the phrase “Right to keep and bear Arms,” the Virginia Drafting
Committee saw the “Right to keep and bear Arms” as specifically limited to
a “well regulated Militia.”

What’s more, the individual right theorists and Supreme Court major-
ity fail to mention the use of “bear arms” in Mason’s nineteenth proposal.
It reads, “That any Person religiously scrupulous of bearing Arms ought to
be exempted upon payment of an Equivalent to employ another to bear
Arms in his stead.” The use of “bear arms” in this proposal is limited to its
military context. It does not make sense that Mason would intend for “bear
arms” to have the individual right expansive meaning in one amendment,
while using it in a limiting context in another. What further supports this
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limited definition of “bear arms” is its placement within Mason’s proposal.
It is placed immediately preceding the proposals that “no Soldier ... ought
to be quartered in any House” and that religiously scrupulous persons can-
not be compelled to “bear arms.” Proving that “bear arms” in legal docu-
ments such as this was in strict reference to military service. Lastly, one
cannot ignore Madison’s reference to paying an equivalent “to employ another
to bear Arms in his stead.” This clearly makes the Supreme Court major-
ity’s argument about what the removed conscientious objector clause in the
Second Amendment meant to be nothing more than a shameful political
explanation. It is doubtful that Quakers would pay an exemption or fee for
not taking up arms in self-defense to deter an intruder.

The last convention the individual right theorists believe supports their
argument is the New York Convention. It is contended because the New
York proposal fell immediately after the right to religion that it stresses the
individual nature of its “right to bear arms” proposal. That proposal reads:
“That the People have a right to keep and bear Arms; that a well regulated
Militia, including the body of the People capable of bearing arms, is the
proper, natural, and safe defence of a free state.”®

While it is accurately contended an individual’s right to exercise reli-
gion precedes this clause, individual right theorists fail to mention that three
military clauses immediately follow it: first, the right not to subjected to mar-
tial law except during times of war; second, the military should be in sub-
ordination to the civil authority; and third, the right that no soldier is to be
quartered in any house without the consent of the owner all follow the “right
to keep and bear arms” proposal. Thus, one could just as easily assert that
the “right to keep and bear arms” was referring to military service in a mili-
tia as much as it is referring to an alleged individual right to own a firearm.

A closer examination of the wording shows that the proposed amend-
ment specifically uses “bear arms” twice. It first uses it in conjunction with
“keep” but also describes the militia as “including the body of the people
capable of bearing arms.” According to the individual right theory, similar to
their understanding of Mason’s drafting of the Bill of Rights, we are to take
the first use of “bear arms” as meaning the right to hunt, self defense, etc.
The second use of “bear” uses a limited meaning though. It is prescribing
“bearing arms” as equating to military service. It is not logically viable that
the Framers of this amendment meant for the first reference to “bear arms”
to have a different meaning than in its reference to the latter’s. The Framers
were very conscious about the words they used, especially within constitu-
tional provisions. Furthermore, there is no evidence that New York had ever
incorporated the phrase “keep and bear arms” to mean anything but in the
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service of a militia or military. There is not one New York statute that the
individual right theorists can point to in order to support such a claim.

In sum, the state conventions do not support an individual’s right to
own or carry a firearm. In fact, the individual right argument is actually
undercut by the state statutes. Not only have the individual right theorists
selectively incorporated portions of these “right to keep and bear arms” pro-
posals, but they have even taken them out of context. These conventions do
prove one individual right argument to be correct — that the right of the
“people” was referring to individuals as well as to the collective militia body.



CHAPTER TwoO

Revisionist Judicial
Interpretation and Review

Given the Supreme Court majority’s perplexing textual examination of
the Second Amendment, it is not surprising that its members revised,
inferred, and misinterpreted the majority of legal sources on the topic. When
we are talking about ensuring a proper interpretation of the Constitution,
one would think this would be done by taking everything into considera-
tion: that the Supreme Court majority would do their research properly and
not take sources out of context or revise them. At the very least, it would be
more than sensible that the Court would examine legal and historical sources
that have a firm rooting in the adoption of the Constitution. The Court failed
to do so. Instead, the majority’s best argument stems from a revisionist inter-
pretation of legal commentators such as Justice Joseph Story, whose com-
mentary was written nearly forty years after the adoption of the Constitution
and which can hardly be considered as contemporaneous with that docu-
ment.

Even if we were to view such commentary as contemporaneous with
the Second Amendment, the sources do not support the individual right
interpretation. The majority also relies on nineteenth-century case prece-
dents: Cases the majority subjectively stripped apart and then pasted
together, all to support its predetermined conclusion. Such reliance is a far
cry from a proper historical interpretation. One certainly does not reference
people’s personal opinions from the twenty-first century to understand the
Vietnam or Korean Wars, especially when those former individuals were not
involved in either of those conflicts. This is essentially what the Supreme
Court majority was in error of doing in Heller.

48
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Legal Commentators

One of the Supreme Court majority’s strongest arguments derives from
its use of post-ratification legal commentary. Selectively quoting the writ-
ings of St. George Tucker, William Rawle, and Joseph Story, the majority
sought to illuminate an ideal that the Second Amendment was drafted to
protect an individual’s right to own a firearm. Just as was the case in their
selective incorporation of historical sources in textually interpreting the Sec-
ond Amendment, the same can be said regarding their use of legal commen-
tary. In every instance the majority used a quoted passage of writing to
support their argument, they likewise left out quotes and historical facts that
countered their argument.

For example, in using St. George Tucker’s View of the Constitution of
the United States, Justice Scalia writes:

Tucker elaborated on the Second Amendment: “This may be considered as the
true palladium of liberty.... The right to self-defence is the first law of nature:
in most governments it has been the study of rulers to confine the right within
the narrowest limits possible. Wherever standing armies are kept up, and the
right of the people to keep and bear arms is, under any colour or pretext what-
soever, prohibited, liberty, if not already annihilated, is on the brink of
destruction.” Tucker believed that the English game laws had abridged the
right by prohibiting “keeping a gun or other engine for the destruction of
game.” He later grouped the right with some of the individual rights included
in the First Amendment and said that if “a law be passed by congress, prohibit-
ing” any of those rights, it would “be the province of the judiciary to pro-
nounce whether any such act were constitutional, or not; and if not, to acquit
the accused....” It is unlikely that Tucker was referring to a person’s being
“accused” of violating a law making it a crime to bear arms in a state militia.!

What Scalia fails to mention is that Tucker first brings up the Second
Amendment in describing Congressional power to provide for “organizing,
arming and disciplining the militia.” In this section, Tucker reiterated the
fact that the Virginia Constitutional Convention was deeply concerned about
giving Congress power over the state’s militias. The convention firmly
believed that “a well regulated militia, composed of the body of the people
trained to arms, is the proper, natural, and safe defense of a free state.”
Therefore the convention made the following proposal: that “each state
respectively should have the power to provide for organizing, arming, and
disciplining its own militia, whenever congress should neglect to provide for
the same.” Tucker wrote, “all room for doubt, or uneasiness upon the sub-
ject, seem[ed] to be completely removed” with the inclusion of the Second
Amendment.? Its incorporation added “that the power of arming the mili-
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tia, not being prohibited to the states, respectively, by the constitution, is,
consequently, reserved to them, concurrently with the federal government.”

This section of Tucker’s View of the Constitution of the United States
clearly denotes that the Second Amendment was meant to counter Article
I, Section 8, of the Constitution. This is a fact that does not support the
individual right model the Supreme Court majority adopted. Furthermore,
Tucker goes on to discuss the importance of a well organized and disciplined
militia. The Framers thought it essential there be uniformity in this regard
because of the problems that the country faced during the American Revo-
lution. Tucker describes the militia during that war as one of “uncertainty and
variety.” By giving the federal government the power to organize and discipline,
the exact opposite would present itself. Now the country would present a mili-
tia that is “most safe, as well as [a] most natural defense of a free state.”

These facts put the Supreme Court majority’s quotes of Tucker in their
proper context. Without Tucker’s early analysis on the connection between
the militia powers and the Second Amendment, it is easy to see the major-
ity’s argument. Their quotes are obviously out of context. They ignore
Tucker’s earlier comments, and instead focus on his describing the Second
Amendment as the “true palladium of liberty.” Granted that the Second
Amendment is just this, since the ability of the people to stand up against
oppressive standing armies, foreign and domestic, ensures everybody has a
hand in defending their liberty. This point is stressed when Tucker writes,
“Wherever standing armies are kept up, and the right of the people to keep
and bear arms is, under any color or pretext whatsoever, prohibited, liberty,
if not already annihilated, on the brink of destruction.” What he is stress-
ing is that the people must have the ability to partake in defending their lib-
erties. If they are left out of this process, it was feared they would have no
redress. The people must fight to ensure the protection of their own liber-
ties. Counting on others to protect them, or in the case of the Second
Amendment, if they are ever restricted from the process, the people could
essentially lose them.

This is why Tucker refers to hunting laws that confiscated English cit-
izens’ arms for non-compliance. It was suspected that the English govern-
ment had used the gaming and hunting laws as a means to prevent the people
from ever bearing arms. While an English hunting law might have stated its
purpose was to preserve game and property rights, it was believed the hidden
objective of these laws was to disarm the populace. This would prevent the peo-
ple from having the capability of bearing arms in defense of their liberties.

These laws, however, did not conflict with the English Bill of Rights.
For the 1689 Declaration of Rights only protected “subjects which are Protes-
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tants may have arms for their defence suitable to their conditions and as
allowed by law.” At no time were the English hunting and gaming laws mak-
ing it illegal to own, procure, use, or bear arms. The laws either fined indi-
viduals for non-compliance, resulted in the confiscation of the arms that
were used in breaking the hunting law, or resulted in the forfeiture of such
arms to pay the fine. Thus, the hunting and gaming laws did not outright
prevent an individual from bearing arms, but did have an effect on it indi-
rectly. Tucker believed this is what the Framers were trying to prevent by
drafting the Second Amendment. The strong language “shall not be
infringed” was included to obstruct the passing of laws that prevented the
people from being able to use arms in defense of their liberties. Tucker felt
the wording of the English Bill of Rights left too much room for legislation
that indirectly affected one’s ability to bear arms.

William Rawle, another early nineteenth-century commentator whom
the Supreme Court majority also inaccurately interprets, further illustrates
this point. He points out that the English hunting and gaming laws were a
disguise to prevent the people from inciting “popular insurrections and resist-
ance to government.”® To Rawle, it was unlawful to prevent the people from
having the opportunity to defend their liberties. They must have access to
and the ability to use arms in defense of their constitutionally protected
rights. Parliament had prevented this by the maintaining of standing armies.
No longer was the militia system in practice. Nor was it the means by which
England protected or asserted itself.

Meanwhile the American states had a different system in place. Each
had their own militia. Each was not relying on a standing army to protect
its interests. Furthermore, each had different laws and means to provide its
citizens with arms, i.e., to defend their liberties against an oppressive gov-
ernment — foreign or domestic. It was the people who made up the militia.
They were the means by which each state defended itself. Thus, unlike England,
the states had kept a system in place that allowed the people to “keep and bear
arms,” a system comprised of a well organized and disciplined militia.

The Supreme Court majority wrongfully interprets Rawle by focusing
on his interpretation of the operative clause. Rawle writes:

The corollary, from the first position is that the right of the people to keep and
bear arms shall not be infringed. The prohibition is general. No clause in the
Constitution could by any rule of construction [shall] be conceived to give to
congress a power to disarm the people. Such a flagitious attempt could only be
made under some general pretence by a state legislature. But if in any blind
pursuit of inordinate power, either should attempt it, this amendment may be
appealed to as a restraint on both.’
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Much like the interpretation of Tucker’s View of the Constitution of the
United States, the majority leaves out an important part of the commentary
in its understanding of the Second Amendment. The quote, as incorporated,
insinuates that neither Congress nor the states may take away firearms from
the people. This quote is out of context, however, without Rawle’s inter-
pretation of the prefatory language, i.e., that of a “well regulated militia is
necessary to the security of a free state.” He writes that this is “a proposi-
tion from which few will dissent,” for the militia was the “palladium of the
country.” It must be “ready to repel invasion, to suppress insurrection, and
preserve the good order and peace of government.” What’s most important
is that Rawle described the “well regulated” portion as “judiciously added,”
as a “disorderly militia is disgraceful to itself, and dangerous not to the enemy,
but to its own country.” It was the duty of the “state government ... to adopt
such regulations as will tend to make good soldiers with the least interrup-
tions of the ordinary and useful occupations of civil life.”®

This well regulated militia is what Rawle was referring to when he
described the “right of the people to keep and bear arms.” He even writes
that the “well regulated” portion was “judiciously added.” It was, therefore,
arbitrary for the people to just have arms without being trained, disciplined,
and organized into a militia. The people using arms outside of this context
is what Rawle was referring to when he wrote “the right ought not ... in any
government ... be abused to the disturbance of the public peace,” for an “assem-
blage of persons with arms, for an unlawful purpose, is an indictable offense,
and even the carrying of arms abroad by a single individual, attended with cir-
cumstances giving just reason to fear that he purposes to make an unlawful use
of them, would be sufficient cause to require him to give surety of the peace.”

The Supreme Court majority claims this last quote infers that the Sec-
ond Amendment extends to other purposes, including self-defense. Scalia
wrote the statement “makes no sense if the right does not extend to any indi-
vidual purpose.” Yet, Scalia ignored Rawles” prefatory interpretation. When
we do include Rawles’ interpretation, a different and more accurate under-
standing of the statement becomes clear. The Second Amendment does not
extend to anything but to the right of an individual to bear arms to defend
one’s liberties or repel standing armies through the militia.

Finally, the majority reaches the height of misinterpretation when it
takes out of context the writing of Joseph Story, a notable nineteenth-cen-
tury legal commentator. Justice Scalia wrote:

Story explained that the English Bill of Rights had also included a “right to

bear arms,” a right that, as we have discussed, had nothing to do with militia
service. He then equated the English right with the Second Amendment: “A
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similar provision [to the Second Amendment] in favour of protestants (for to
them it is confined) is to be found in the bill of rights of 1688, it being
declared, ‘that the subjects, which are protestants, may have arms for their
defence suitable to their condition, and as allowed by law.” But under various
pretences the effect of this provision has been greatly narrowed; and it is at
present in England more nominal than real, as a defensive privilege.” This
comparison to the Declaration of Right would not make sense if the Second
Amendment right was the right to use a gun in a militia, which was plainly
not what the English right protected.”

Again, Scalia’s interpretation could not be more wrong. First, Story
writes that the English Bill of Rights provision is “similar,” not synonymous
or equal to the Second Amendment.” As has already been addressed by
Tucker’s commentary, England had passed hunting laws that had an indi-
rect effect on the citizens’ ability to bear arms. Yet, at no time did these laws
directly interfere with that right. This is what Story was partially referring
to when stating “the effect of this provision has been greatly narrowed.” Fur-
thermore, when Story states the English right as being “more nominal than
real,” he is referring to the fact that England had turned to standing armies.”
It no longer looked to its militia as the means to defend the nation, an impor-
tant historical fact the majority seemed to misplace. This was the whole pur-
pose as to why the Second Amendment was adopted — to ensure that the
federal government did not maintain oppressive standing armies.

In describing the Second Amendment, Story does not hint at the indi-
vidual right as the Heller majority infers. If anything, Story’s interpretation
supports the understanding that the “right to keep and bear arms” is directly
correlated to one’s service in the militia. “The militia is the natural defence
of a free country against foreign invasions, domestic insurrections, and
domestic usurpations of power by rules,” wrote Story.'® The militia was
important because standing armies “subvert the government, or trample on
the rights of the people.” This is why the “right of the people to keep and
bear arms has been justly considered the palladium of the liberties of a repub-
lic.” Story was simply elaborating on what Tucker and Rawle had tried to
imply; in order for the people to ensure their liberties and freedoms, it must
be the people that bear arms in defense of the country, not a standing army.
Only by fighting for their liberties can the people truly covet these rights.
Otherwise they are taken for granted.

What further illustrates the connection between the “right to keep and
bear arms” and one’s duty to serve in the militia is the following analysis by
Story:

[TThe importance of a well regulated militia would seem so undeniable, it can-
not be disguised that among the American people there is a growing indiffer-



54 The Second Amendment

ence to any system of militia discipline, and a strong disposition, from a sense
of its burthens, to be rid of all regulations. How it is practicable to keep the
people duly armed without some organization, it is difficult to see. There is
certainly no small danger that indifference may lead to disgust, and disgust to
contempt; and thus gradually undermine all the protection intended by this
clause of our national bill of rights.”

This quote clearly indicates that the “right to keep and bear arms” is
directly connected to militia service, for Story could not see how the peo-
ple could keep and bear arms without militia regulations. An unorganized,
undisciplined, and unregulated militia was dangerous. As Story so eloquently
put it, without a system of militia discipline, the people are “gradually under-
min[ing] all the protection intended by this clause.”®

There is another commentator the majority address in passing— Ben-
jamin Oliver. The majority admits Oliver identifies the Second Amendment
as only protecting a right through militia service. Other than wrongfully
labeling him the “only” commentator to state so,” the majority chose not
to refute his analysis —and for good reason. They did not have any argu-
ment to refute him. For Oliver was on point and stating what Tucker, Rawle,
and Story were all also inferring. He saw the Second Amendment as apply-
ing to the militia service “and not to prevent congress or the legislature of
the different states from enacting laws to prevent the citizens from always
going armed.”*

Oliver knew how courts and juries in certain parts of the country were
expanding that right. They had begun to interpret a militia right as includ-
ing an individual right to use or carry weapons for any purposes whatsoever;
a construction of the “right to keep and bear arms” that Oliver felt was
unsupported. He saw the prefatory language as “the reason assigned” and
“sufficient to show its true construction.” That reason being, “A well regu-

lated militia is necessary to the security of a free State.””

Case History

Just as the Supreme Court majority took the early American commen-
tators out of context, so have they done with their interpretation of pre-twen-
tieth century case history. The truth of the matter is that early case law on
the Second Amendment is far from conclusive. First, the earliest case the
majority points to was decided thirty-five years after the adoption of the Con-
stitution — a period that cannot be deemed contemporaneous with adoption
of the Second Amendment. Second, the majority infer facts from the cases
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that they do not know to be true. It is common judicial sense not to make
assumptions without facts to support them. Nevertheless, the majority had
no problem doing just that in these cases. Lastly, for every quote or case the
majority cites supporting an individual right, there exists a different inter-
pretation in another quote or case. Thus, just as twentieth-century courts
had split in interpreting the language of the Second Amendment, the same
held true from the 1820s and throughout the nineteenth century.

Houston v. Moore

In 1820, the Supreme Court heard Houston v. Moore, which rightfully
held the states have concurrent power over the militia, at least where not
pre-empted by the Constitution. The majority in Heller reference this case,
stating it shows the Second Amendment was not in relation to congressional
power to “organize, discipline, and arm” the militia. They cite Justice Story’s
opinion where he states the Second Amendment “may not, perhaps, be
thought to have any important bearing on this point. If it have, it confirms
and illustrates, rather than impugns the reasoning already suggested.”** This
quote led the majority to believe that the Second Amendment does not have
any important bearing in understanding the concurrent powers over the state
militias. Yet again, Justice Scalia and the majority have taken Story out of
context.

First, one need look no further than Story’s commentaries to under-
stand his feelings on the Second Amendment. In his writings, Story makes
it clear that the “right to keep and bear arms” is directly correlated to mili-
tia service, including its well regulation and discipline.® Second, even in
Houston v. Moore, Story’s analysis supports this point. Story was making ref-
erence to whether the states or federal government had the authority to arm
the militia. Regarding this power, Story states, “It does not seem repugnant
in its nature to the grant of a like paramount authority to Congress; and if
not it is retained by the States.”* Story rightfully says the Second Amend-
ment “may not, perhaps, be thought to have any important bearing on this
point.” This is because the Second Amendment was only meant to restrict
Congress from disarming the state militias. It makes no reference to arming
them. Story understood that the Second Amendment was not a concurrent
power; it was a restriction. But if it was to have any impact on understand-
ing concurrent power on the militia, Story was clear to state it “confirms and
illustrates, rather than impugns the reasoning already suggested.””

The majority wrongfully states that Story’s “confirm and illustrates” ref-
erence pertained to the “importance of the militia” in the Second Amend-
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ment’s preamble. There is no doubting that Story understood the impor-
tance of the militia in the Constitution. This is a moot point. However,
Story makes no reference to the preamble when he makes his “confirms and
illustrates” statement. Thus, the Heller majority is inferring something that
is not there and, as a result, has wrongfully interpreted Houston v. Moore in
this regard.

Johnson v. Tompkins

The Supreme Court majority next cites Johnson v. Tompkins®® as illus-
trating the point they wrongfully believed was demonstrated in Houston v.
Moore, namely that the Second Amendment is not connected to militia or
military service. In Johnson, the Honorable Henry Baldwin was riding cir-
cuit in Pennsylvania. The Heller majority quotes Baldwin, stating the Sec-
ond Amendment and the Pennsylvania Constitution protect “a right to carry
arms in defence of his property or person, and to use them, if either were
assailed with such force, number or violence as made it necessary for the
protection or safety of either.”?’

The majority leaves out an important point. Baldwin makes no attempt
to examine the Second Amendment or Pennsylvania’s “right to bear arms”
provision. Instead he groups seven state and federal constitutional protec-
tions:

[T]he constitution of Pennsylvania declares, “that all men have the inherent
and indefeasible right of enjoying and defending life and liberty, of acquiring,
possessing and protecting property,” “that no man can be deprived of his lib-
erty or property but by the judgment of his peers, or the law of the land.” Sec-
tion 9. That the right of citizens to bear arms in defense of themselves and the
state, shall not be questioned. Section 21. The second section of the fourth
article of the constitution of the United States, declares, “the citizens of each
state shall be entitled to all privileges and immunities of citizens in the several
states.” The tenth section of the first article prohibits any state from passing
any law “which impairs the obligation of a contract.” The second amendment
provides, “that the right of the people to keep and bear arms shall not be
infringed.” The sixth, “that no man shall be deprived of liberty or property,
without due process of law.” In addition to these rights, Mr. Johnson had one
other important one, to which we invite your special attention, and a compari-
son of the right given and duty enjoined by the constitution of the United
States with the eleventh section of the abolition act of 1780. “No person held
to service or labour in one state, under the laws thereof, escaping into another,
shall, in consequence of any law or regulation, be discharged from such service
or labour, but shall be delivered up on claim of the party, to whom such
labour or service shall be due.” Const. U.S. art. 4, § 2, cl. 3. Pursuant to this
provision of the constitution, the act of congress of the 12th February, 1793 [1
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Stat. 32], was passed, not to restrain the rights of the master, but to give him
the aid of a law to enforce them.?®

When writing his opinion, Baldwin does not differentiate all these con-
stitutional provisions. He combines them into one, when he wrote:

We have stated to you the various provisions of the constitution of the United
States and its amendments, as well as that of this state; you see their authority
and obligation to be supreme over any laws or regulations which are repugnant
to them, or which violate, infringe or impair any right thereby secured; the
conclusions which result are too obvious to be more than stated. Jack was the
property of the plaintiff, who had a right to possess and protect his slave or
servant, whom he had a right to seize and take away to his residence in New
Jersey by force, if force was necessary, he had a right to secure him from
escape, or rescue by any means not cruel or wantonly severe, he had a right to
carry arms in defence of his property or person, and to use them, if either were
assailed with such force, numbers or violence as made it necessary for the pro-
tection or safety of either.?

Notice that Baldwin particularly combined the Pennsylvania Constitu-
tion’s right to property with the “right of the citizens to bear arms, in defence
of themselves and the state,”*® without differentiating between the two or
defining them individually. Little, if any, deference should be given to such
a broad and overreaching interpretation of Pennsylvania’s constitutional pro-
visions; for at no point did Baldwin examine the Second Amendment, Arti-
cle IX, Section 21, of the Pennsylvania Constitution, or what the “right to

bear arms” encompasses.”!

Aldridge v. Commonwealth

The majority next cites an 1824 Virginia case that held the Constitu-
tion did not extend to free blacks. The court in Aldridge explained that
“numerous restrictions imposed on [blacks] in our Statute Book, many of
which are inconsistent with the letter and spirit of the Constitution, both
of this State and of the United States as respects to free whites, demonstrate,
that here, those instruments have not been considered to extend equally to
both classes of our population.”® The Aldridge court then stated it would
only “instance upon the migration of free blacks into this State, and upon
their right to bear arms.”*® The Supreme Court majority believe this last sen-
tence “obviously” shows that the court was not referring to preventing blacks
“from carrying arms in the militia.” That notwithstanding, the majority
cites no law or information to support their assumption.

If the majority had done their research on Virginia laws in this area they
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would have found their assumption was misguided. First, the Aldridge court
stated it would only “instance upon” free blacks the “right to bear arms,”
but makes no further mention of it in the opinion. This meant the Aldridge
court never actually elaborated on this point. It only made this one vague
reference. Second, the Supreme Court majority will have us infer that the
Aldridge court was referring to laws that restricted free blacks from carrying
arms in Virginia, that these laws were infringing upon free blacks “right to
bear arms.” What the majority fails to mention is that the Virginia Consti-
tution does not protect an individual’s “right to bear arms.” Section 13 of
the Virginia Declaration of Rights only provided:

That a well regulated militia, composed of the body of the people, trained to

arms, is the proper, natural, and safe defense of a free state; that standing

armies, in time of peace, should be avoided as dangerous to liberty; and that,

in all cases, the military should be under strict subordination to, and be gov-
erned by, the civil power.>

Even if the majority were right in assuming that the Virginia Consti-
tution protected a right to individually carry and use firearms, it must be
remembered that by 1824, Virginia had not established any laws that
infringed upon this alleged right. From 1776 onward there were no laws that
explicitly banned free blacks from carrying or using firearms. There was a
1785 law that banned slaves from carrying arms. It stated, “No slave shall
keep any arms whatsoever or pass unless with written orders from his mas-
ter or employer, or in his company with arms, from one place to another.”®
It makes no reference of free blacks or mulattoes, though.

The only law in existence that had any resemblance to impeding the
alleged right to carry a firearm was a 1811 act entitled An act to amend an Act,
entitled an Act for regulating the Navigation of James River above the Falls of
the said River. Section 2 read, “No free negro or mulatto shall be allowed to
carry on board of his boat any gun, rifle, or other fire arms, under pain of
forfeiting the same to the use of any white person, who may seize them ...
nor shall any owner of any slave permit him to carry such arms, under the
like forfeiture.”® The law did not outright prevent free blacks or mulattoes
from carrying firearms. It merely prevented them from carrying firearms
while navigating rivers. This law may have been passed to prevent conflicts
with neighboring states’ laws, especially since such boats could travel into
areas of interstate commerce. It is uncertain whether the Aldridge court was
referencing this boating law, but it is highly unlikely. This is because that
court did not provide any citation as to what laws it thought were prevent-
ing free blacks from bearing arms.

The Aldridge case had come to fruition to examine the constitutional-
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ity of an act entitled An act farther to amend the penal laws of this common-
wealth. The court was particularly interested in Section 3, which read, “when
any free negro or mulatto shall be convicted of an offence, not by law pun-
ishable by imprisonment in the jail and penitentiary house for more than
two years, such persons, instead of the confinement now prescribed by law,
shall be punished by stripes at the discretion of the jury.”” This section
makes no reference to arms, the carrying arms, or the use of arms. In fact,
no part of the act regulated the use of arms in any facet.

Thus there is no certainty about why the Aldridge court made this ref-
erence to free blacks being restricted from bearing arms. If anything, the
court was making reference to free blacks and mulattoes being prevented from
performing militia duty. For the 1792 National Militia Act only allowed
“every free able-bodied white male citizen of the respective states” to per-
form federal militia duty.’® This meant free blacks and mulattoes were
restricted from federal service. Now, Virginia did not have to include this
restriction. When calling up its militia for state actions, it was free to include
blacks and mulattoes if it so chose. In reality, this was not the case. For on
December 22, 1792, Virginia adopted the National Militia Act as the basis
for its own militia laws.> The act declared that free blacks and mulattoes
were excluded from the Virginia militia, as well as the federal militia.

Given these facts, the Supreme Court majority’s inference is wrong. To
believe that the Aldridge court referred to free blacks and mulattoes being
restricted from individually using arms is completely unfounded. After all,
there existed no Virginia laws to support their assertion. The truth is the
only laws that restricted free blacks and mulattoes from asserting a “right to
bear arms” were those where one could exercise that right — state militia
laws. For the majority of the states had excluded free blacks and mulattoes
from serving in their respective militias. This occurred even though blacks
and mulattoes, free and slave, were crucial to the success of the Revolution-
ary War.? The Founders just thought blacks and mulattoes serving in a
republican army, in a society that allowed slavery to be a contradiction in
practice.!

Waters v. State of Maryland

Relying on its assumption about the Aldridge court’s reference to free
blacks and mulattoes bearing arms, the Supreme Court majority further
cited Waters v. State of Maryland. In Waters the court stated “laws have been
passed to prevent [free blacks from] migrat[ing] to this State; to make it
unlawful for them to bear arms; to guard even their religious assemblages
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with peculiar watchfulness.”* It was the Waters court’s mention of “bear
arms” without reference to a militia that the majority relied on. The major-
ity believed the lack of any reference to a “militia,” coupled with its refer-
ence to the laws, meant “bear arms” was referring to an individual carrying
or owning arms. Here again, the majority has inferred something with no
basis to support it.

It is uncertain what “laws” the Wazers court was referencing. A clue
rests with the fact that the case’s purpose was to examine the constitution-
ality of an 1831 Maryland act. Section 6 of that act reads:

That no free negro or mulatto shall be suffered to keep or carry a firelock of
any kind, any military weapon, or any powder or lead, without first obtaining
a license from the court of the county or corporation in which he resides;
which license shall be annually renewed, and be at any time withdrawn by an
order of said court, or any judge thereof; and any free negro or mulatto who
shall disregard this provision, shall, on conviction thereof before a justice of
the peace, for the first offence pay the cost of prosecution...*?

At no point in the holding does the Wazers court reference this section
of the act. So it is uncertain whether this is what that court was referring to
as “making it unlawful for [blacks] to bear arms.” If it is, it does not make
any sense for the act does not prevent blacks from owning, using, or carry-
ing arms. It merely established a licensing system, one of the first of its kind.
Thus, one really cannot classify this act as making the use or carrying of arms
by free blacks as “unlawful.”

What is for certain is, as was the case in Virginia, it was likewise unlaw-
ful in Maryland for free blacks to serve in the state’s militia. The most recent
militia act at the time Warers was decided was an 1834 act entitled An act ro
Enroll, Equip, and Regulate the Militia of this State. Section 1 of that act only
permitted “all able bodied white male citizens between eighteen and forty-
five years of age” to serve in the militia.* Thus, if anything, it makes more
sense that the Warers court was referring to the following fact: that all free
blacks were excluded from serving and participating in the militia system,
even as volunteers.

United States v. Sheldon

Like the other cases, the Supreme Court majority infers another court’s
reference to the “right to bear arms,” without mentioning the militia, insin-
uates the individual right theory to be correct. In United States v. Sheldon
the Michigan Supreme Court stated:

The constitution of the United States grants to the citizen the right to keep
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and bear arms. But the grant of this privilege cannot be construed into the
right in him who keeps a gun to destroy his neighbor. No rights are intended
to be granted by the constitution for an unlawful or unjustifiable purpose.®

Scalia believed it is impossible to read this quote as “discussing any-
thing other than an individual right unconnected to militia service.”* If the
Second Amendment was related to militia service, Justice Scalia continued,
“the limitation upon it would not be ‘unlawful or unjustifiable purpose,” but
any non-military purposes whatsoever.”¥ Scalia is inferring too much from
a quote that was being used to make a broader point. In Sheldon, Judge
Chipman was trying to show that the protections offered in the Bill of Rights
were not limitless, for the case presented in Sheldon was whether a newspa-
per could publish a misleading account of a case before a court. Because
Michigan was merely a U.S. territory at the time of the case, the First Amend-
ment applied and was the center of what was being analyzed.

The Michigan court addressed the issue by making clear the First
Amendment is not an unlimited right. The court held that although Con-
gress may not abridge the freedom of speech and of the press, the Framers
“never ... dreamed that this inhibition can take away the common law action
for slanderous words, any more than it can alter the law of libels for a printed
slander.”® It is during this First Amendment analysis that the Sheldon court
references the Second Amendment in passing, the purpose of which was to
make clear that no amendment within the Bill of Rights was absolute.

Furthermore, there is nothing in Justice Chipman’s quote that insinu-
ates an individual has a right to own a firearm for self-defense. What Chip-
man was stating is that the people should not construe the “right to keep
and bear arms” as a right to use guns for any purpose whatsoever. He was
simply dictating the Second Amendment is a limited right, nothing more,
nothing less.

Nunn v. State of Georgia

Nunn v. State is a case the Supreme Court majority actually quoted and
articulated properly. There is no arguing that the Georgia Supreme Court
interpreted the Second Amendment as protecting an individual right to own,
carry, and use a firearm. It held the “right to keep and bear arms” as:

The right of the whole people, old and young, men, women and boys, and not
militia only, to keep and bear arms of every description, and not such merely as
are used by the militia, shall not be infringed, curtailed, or broken in upon, in

the smallest degree; and all this for the important end to be attained: the rear-
ing up and qualifying a well-regulated militia, so vitally necessary to the secu-
rity of a free State.?’
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The Nunn court may have been the first to make what would become
one of the modern individual right arguments. This is a circular argument
that articulates one cannot “bear arms” in defense of his country and liber-
ties if they do not own and possess the arms to do so. It is believed an indi-
vidual must be familiar with the use and exercise of arms to accomplish the
Second Amendment’s objective — to form a well regulated militia. The Nunn
court flushed this out, querying:

If a well-regulated militia is zecessary to the security of the State of Georgia and
of the United States, is it competent for the General Assembly to take away this
security by disarming the people? What advantage would it be to tie up the
hands of the national legislature, if it were in the power of the Stazes to destroy
this bulwark of defence? In solemnly affirming that a well-regulated militia is
necessary to the security of a free State, and that, in order to train properly that
militia, the unlimited right of the people to keep and bear arms shall not be
impaired, are not the sovereign people of the State committed by this pledge to
preserve this right inviolate? Would they not be recreant to themselves, to free
government, and false to their own vow, thus voluntarily taken, to suffer this
right to be questioned? If they hesitate or falter, is it not to concede (themselves
being judges) that the safety of the States is a matter of indifference?”

First, the Nunn court errs in that it failed to conduct any research in
analyzing the Second Amendment. It infers the meaning of the “right to
keep and bear arms” without going into any of its history. This is particu-
larly surprising given that the legal commentaries of Blackstone, Tucker,
Rawle, and Story were all readily available at that time. One would think
the court would have at least incorporated such significant legal writings.
This was not the case, however. Instead the Nunn court focuses on its cir-
cular reasoning. It argued that any such statute “under the pretence of reg-
ulating amounts to a destruction of the right [to bear arms], or which requires
arms to be so borne as to render them wholly useless for the purpose of
defence, would be clearly unconstitutional.”

Although the Georgia Supreme Court is definitively inferring that the
Second Amendment protects an individual right, their analysis is inaccurate
and incomplete. The Supreme Court majority believes otherwise, describ-
ing the Nunn opinion as “perfectly captur[ing] the way in which the oper-
ative clause of the Second Amendment furthers the purpose announced in
the prefatory clause.” The majority herein relies on a court opinion that
could not even correctly interpret the protective scope of the Bill of Rights.
For the Nunn court incorrectly applied the Second Amendment to state law.
It had been well settled prior to this case that the Bill of Rights only oper-
ated as a restriction on the federal government and, therefore, did not extend
to the individual states.
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Nevertheless, it was the Nunn court’s view that the Second Amendment
“does extend to all judicial tribunals, whether constituted by the Congress
of the United States or the States individually.”* It wrongfully determined
that the “language of the Second Amendment is broad enough to embrace
both Federal and State governments — neither is there anything in its terms
which restricts its meaning.”> The Supreme Court majority relies on this
court’s opinion to support their own stance, on a court that could not even
correctly apply the Bill of Rights to state government. In fact, its opinion
was ridiculed by the same judicial body after the Civil War. In Hill v. State,
the Georgia Supreme Court overturned Nunn, stating “the amendments to
the constitution of the United States ... are all restrictions, not upon the
states, but upon the United States.”*

The reason the Nunn court overstepped its judicial boundaries was due
to the fact that there was no Georgia constitutional protection for the “right
to bear arms.” It would not be until 1868, twenty-two years after Nunn, that
the Georgia Constitution would be ratified to incorporate such a provision.>
Moreover, at the time the Nunn case was being heard, there was a growth
of conceal carry laws. Just as politics spilled into contemporary federal dis-
trict and state courts disagreeing as to the interpretation of the Second
Amendment, so did politics affect conceal carry laws of the nineteenth cen-
tury. The state courts were politically divided as to what their respective
“bear arms” provisions protected. Thus, in order for the Nunn court to assert
its opinion on conceal carry legislation, it had to turn to the Second Amend-
ment. It could not turn to Georgia’s Constitution, since no protection was
offered. The Nunn court’s Second Amendment application would be a
stretch, but it shows that the court was looking for a way to overturn Geor-
gia’s conceal carry legislation.

Excluding these facts does not change the impact Nunn should have in
interpreting the Second Amendment — that being none. Just as, prior to
Heller, the federal district courts were split on the Second Amendment, the
same held true in state court opinions during the nineteenth century. Those
courts disagreed as to exactly what the Second Amendment and their respec-
tive “right to bear arms” provisions protected. The decisions are incomplete.
They did not examine state constitutional ratifying conventions, drafting
debates, or other pertinent history. These state court opinions also did not
differentiate between the Second Amendment and their respective “right to
bear arms” provisions, coupling the two. Also, the decisions were nothing
more than the viewpoint of whatever justice happened to be sitting on the
bench. All in all, it is easy and expedient to find select quotes or decisions
that cut for and against any argument as to what the Second Amendment
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protects. Yet, such sources can hardly be relied on as determinative or sup-
portive.

United States v. Cruikshank

United States v. Cruikshank’® was the first Supreme Court case to give
the Second Amendment any significant attention. The case presented was
whether an indictment for conspiracy of the 1870 Enforcement Act was pres-
ent. The defendants were charged with conspiring to prevent the black cit-
izens of the State of Louisiana from voting. They did this “well knowing the
said citizens to be well qualified and entitled to vote at any such election.”
The Second Amendment became an issue in this case not because the defen-
dants had taken away black citizens firearms or because they had been pre-
vented from joining the Louisiana militia. It was argued by the United States
that in the defendants’ conspiring to prevent black votes, they also intended
to “prevent and hinder” black citizens:

[Sleveral and respective free exercise and enjoyment of each, every, all and sin-
gular the several rights and privileges granted or secured to the said L.N. and
the said A.T. in common with other good citizens of the said United States by
the Constitution and the laws of the United States of America, contrary to the
form.>®

Thus, the issue before the Supreme Court was if the defendants pre-
vented black citizens from voting, whether, as of a result of said action, the
defendants had restricted black citizens from (1) peacefully assembling
together, (2) bearing arms, and (3) enjoying life and liberty.> It is the Cruik-
shank Court’s analysis of the Second Amendment that the Heller majority
believed supported the individual right model. Justice Scalia wrote:

The opinion explained that the right “is not a right granted by the Constitu-
tion [or] in any manner dependent upon that instrument for its existence. The
second amendment ... means no more than that it shall not be infringed by
Congress.” States, we said, were free to restrict or protect the right under their
police powers. The limited discussion of the Second Amendment in Cruik-
shank supports, if anything, the individual-rights interpretation. There was no
claim in Cruikshank that the victims had been deprived of their right to carry
arms in a militia; indeed, the Governor had disbanded the local militia unit
the year before the mob’s attack. We described the right protected by the Sec-
ond Amendment as “bearing arms for a lawful purpose” and said that “the
people [must] look for their protection against any violation by their fellow-
citizens of the rights it recognizes” to the States” police power. That discussion
makes little sense if it is only a right to bear arms in a state militia.®

Here again, the Heller majority wrongfully inferred what a prior Court
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was stipulating, the Supreme Court no less. It even does this given the avail-
ability of the briefs of the defendant and plaintiff in that case. For if the Heller
majority would have read these briefs, they would have found what the
Cruikshank Court meant by the Second Amendment. That it “is not a right
granted by the Constitution or any manner dependant upon that instrument
for its existence.”® First, at no point does the United States stipulate in its
plaintiff’s brief what the “right to keep and bear arms” was meant to encom-
pass.®? In fact, neither do they define what the right to peacefully assemble
nor what enjoying life and liberty encompassed. These definitions were com-
pletely left out.

It is only through the defendant’s briefs do we come to find out what
lawyers of the late nineteenth century felt the Second Amendment was meant
to protect. What makes Cruikshank particularly advantageous in this regard
is that there were four distinct defendant briefs. Three of the briefs have a
different lawyer addressing what they thought the “right to keep and bear
arms” protected. The fourth brief merely denied the Second Amendment as
applying to the states. Out of the three briefs that did address the issue, only
one gives a hint of arguing that the Second Amendment protects an indi-
vidual right. Attorney David S. Byron wrote:

The right to bear arms is not guaranteed by the Constitution of the United
States. It has been said that “a man who carries his arms openly, and for his
own protection, or for any other lawful purpose, has a clear right to do so, as
to carry his own watch or wear his own hat.” The right to bear arms, if it be a
right, is a matter to be regulated and controlled by the State, as each State may
deem best for itself; and the United States have nothing whatever to do with
it; either to support the right or abridge it. The truth is, that the power to reg-
ulate and control the bearing of arms on the part of the people, and their
assembling together in great numbers, belongs to the police authority of the
State, and it is a necessary power to be exercised by the State for the peace of
society and the safety of life and property; and it is a power that the States
have always exercised from a time before the General Government was formed
until the present, without gainsaying or dispute.®

Interestingly enough, this quote goes both ways: It does not make any
mention of the militia but hints at the “right to bear arms” as a “power that
the States have always exercised from a time before General Government was
formed.” This could easily be referring to concurrent power over the mili-
tia. Prior to the Constitution, the militia and all the laws governing it, was
a police power of the state. This could just as easily be referring to gun laws,
for that matter. It too was part of the states’ exercising of their police pow-
ers. Unfortunately, we are unable to know for certain.

Another argument could be made to Byron’s reference to the right being
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something “the United States [has] nothing whatever to do with.” This could
be a reference to restricting Congress from infringing upon the Second
Amendment, and essentially arguing that the United States can have noth-
ing to do with regulating and controlling of how each state armed its respec-
tive militia. On the flipside, this could also be a reference to an individual’s
everyday use of firearms. Byron could be arguing that the “matter to be reg-
ulated and controlled by the State” was personal firearm use in areas such as
hunting, self-defense, or protection of property.

Either way one looks at Byron’s brief, an argument can be made by either
side. Even so, a more plausible argument would be in reference to the mili-
tia. For Byron mentions the state regulating bearing arms in relation to the
people “assembling together in great numbers.” Only in service of the mili-
tia were people ever allowed to assemble with arms in great numbers. So it
is likely that Byron was referring to militia musters and training. However,
itis impossible to know with any certainty precisely what Byron was intend-
ing to mean by his “bearing of arms” language.

Thus, because Byron’s brief leaves much room for interpretation, the
remaining two defendant’s briefs may explain what Byron was trying to infer.
Both briefs unequivocally argue that the Second Amendment was in refer-
ence to service in the militia. One of the charges was that the defendants
banded together “to hinder and prevent Nelson and Tillman in their right
to keep and bear arms for a lawful purpose.”® Attorney R.H. Marr argued
in his brief that using arms “for a lawful purpose” outside of the militia was
“not the right contemplated” by the Second Amendment.®> Marr states:

[T]he right which the people intended to have secured beyond the power of
infringement of Congress, is the right to keep and bear arms for the purpose of

maintaining, in the States, a well regulated militia, acknowledged in this article
to be necessary for the security of a free State.%

Attorney John A. Campbell’s brief included a similar statement. He
had interpreted the United States government’s argument stating the “right
to bear arms” for “lawful purposes” as implying something improper. Camp-
bell replied that the right to carry a gun “is not a right derived from or
secured by the Constitution of the United States.” The Second Amendment
is a right that “relates to the organization and equipment of the militia.”®’

More importantly, though, it is from Campbell’s brief that the Cruik-
shank Court gets its quote, stating the Second Amendment “is not a right
granted by the Constitution [or] in any manner dependent upon that instru-
ment for its existence.” For Campbell had argued that the militia’s “privi-
lege of citizens to keep and bear arms ... is not a right or privilege which the
United States granted, nor its government charged to guard and guarantee;
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nor is [it] an interference with this right an offence against any law of the
United States.”®® What Campbell was properly arguing was that, prior to
the Constitution, individuals had the right to bear arms in defense of their
state. Every state’s militia, and its respective militia infrastructure, had guar-
anteed to every person the right to defend their liberties and the interests of
the state. The Second Amendment was purely acting as a means to prevent
the federal government from infringing upon that right. Thus, the Heller
majority’s argument is erroneous that the pre-existing right that the Cruik-
shank Court refers to is a right to have a firearm. The defendant’s briefs make
it clear where the Cruikshank Court derived its holding.

Presser v. Illinois

Given the defendant’s briefs in Cruikshank explain that the Court was
referring to the Second Amendment in light of the militia, it helps place
Presser v. Illinois® in its proper context. For the most part, the Heller major-
ity dismissed the case. Although Presser concerned a state law that forbade
men to “associate together as military organizations” unless authorized by
militia laws, and concerned whether this conflicted with the Second Amend-
ment, Justice Scalia wrote “this does not refute the individual-rights inter-
pretation of the Amendment.” He argued that “[N]o one supporting that
interpretation has contended that States may not ban such groups.” But
Scalia and the Heller majority missed the larger point. For the Court in
Presser first reiterated the holding in Cruikshank, writing:

We think it clear that the sections under consideration, which only forbid bod-
ies of men to associate together as military organizations, or to drill or parade
with arms in cities and towns unless authorized by law, do not infringe the
right of the people to keep and bear arms. But a conclusive answer to the con-
tention that this amendment prohibits the legislation in question lies in the
fact that the amendment is a limitation only upon the power of congress and
the national government, and not upon that of the state. It was so held by this
court in the case of U.S. v. Cruikshank, in which the chief justice, in delivering
the judgment of the court, said that the right of the people to keep and bear
arms is not a right granted by the constitution. Neither is it in any manner
dependent upon that instrument for its existence. The second amendment
declares that it shall not be infringed, but this, as has been seen, means no
more than that it shall not be infringed by Congress. This is one of the
amendments that has no other effect than to restrict the powers of the national
government....”°

Here the Presser Court was affirming that the “right to bear arms” in
the states was a pre-existing practice throughout the militia system. This is
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especially true given Chief Justice Morrison Waite had delivered the opin-
ion in Cruikshank, and the fact that he was still sitting on the Supreme Court
at that time. What further illustrates that the Presser Court viewed that the
Second Amendment was a militia right was the next paragraph of the hold-
ing. In it the Court held that “all citizens capable of bearing arms constitute
the reserve militia of the United States as well as of the states.” What is par-
ticularly significant is that the Court stated the Second Amendment protects
against state laws that prevented “the people from keeping and bearing arms,
so as to deprive the United States of their rightful resource for maintaining
the public security.” In other words, the states could not pass laws that elim-
inated the militia force that was necessary to handle federal emergencies. Any
law short of this would be constitutionally permissible.

United States v. Miller

In United States v. Miller the Supreme Court held the “possession or
use of a shotgun having a barrel of less than eighteen inches in length” was
not “any part of the ordinary military equipment” protected by the Second
Amendment.” Despite this narrow ruling, both individual right and collec-
tive right supporters had claimed the decision supports their respective stance.
The Supreme Court majority and dissenters were no different. At first the
majority rightfully cast the opinion aside as not properly addressing the pro-
tective scope of the Second Amendment. This changed when examining
what arms were protected. Justice Scalia wrote:

We therefore read Miller to say only that the Second Amendment does not
protect those weapons not typically possessed by law-abiding citizens for law-
ful purposes, such as short-barreled shotguns. That accords with the historical
understanding of the scope.

Again Scalia infers something from a court opinion that is not there.
At no time did the Miller Court make reference to “lawful purposes” or to
the use of firearms for civilian purposes. The Miller opinion was short and
brief; it only concluded whether a shotgun was the type of “arms” protected
by the Second Amendment. Justice McReynolds, delivering the opinion of
the court, stated, “[i]n the absence of any evidence to show that possession
or use of a shotgun having a barrel less than eighteen inches in length at this
time has some reasonable relationship to the preservation or efficiency of a
well regulated militia, we cannot say that the Second Amendment guaran-
tees the right to keep and bear such an instrument.””? At the time of its deci-
sion, the Miller opinion was the most detailed opinion the Supreme Court
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had ever written on the subject. It was also the first instance in which that
Court used a significant amount of congressional and state legislative his-
tory about the militia to come to a determination on the Second Amend-
ment.

Outside of its narrow ruling, only one thing is for certain regarding the
Miller decision: Its examination of eighteenth-century militia laws and his-
tory opened the door for the twentieth-century Second Amendment debate.
The majority in Heller, like so many courts before it, incorrectly skewed the
decision to support its stance, and in so doing, rendered a decision that
couldn’t be further from the truth. By improperly including M:iller, the
majority severely contrasts with what Supreme Court justices had previously
stated regarding how they should interpret that decision. In 1997, Justice
Clarence Thomas stated the Miller opinion “did not ... attempt to define,
or otherwise construe, the substantive right protected by the Second Amend-
ment.””? Thomas further stated the Supreme Court “has not had the recent
occasion to consider the nature” of that right.”* Prior to hearing Heller, Chief
Justice Roberts had also been on the record as stating the Miller decision
had “side-stepped the issue” and had left “very open” the question of whether
the Second Amendment protects an individual right as opposed to a collec-
tive right. Nevertheless, both Thomas and Roberts had no problem siding
with an opinion that argued just the opposite.

Revisionist Legal History

As has been shown, the Supreme Court majority in Heller went through
great lengths to incorporate legal sources that supported its predetermined
conclusion. Unfortunately, the sources it used did not actually support their
contentions for the majority consistently made wrongful inferences of the
facts, left out important commentary, or placed citations and quotes out of
context. Such faulty judicial interpretation is scary, especially when inter-
preting the Bill of Rights. If the Supreme Court can go so far as to skew
legal sources and history to support a political agenda, as was plainly evi-
dent in this case, there can be no telling what will be the consequences in
future decisions.

Moreover, it is surprising that the Supreme Court uses these sources at
all, especially cases decided at least thirty years after the adoption of the Sec-
ond Amendment. For the decisions in these cases can hardly be considered
contemporaneous with it. Most importantly, though, none of these cases
examined with any particularity the protective scope the “right to keep and
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bear arms” actually affords. Thus, they cannot be used with any degree of
certainty to support either stance. It would make much more legal and his-
torical sense to turn to the history immediately following the adoption of
the Second Amendment.



CHAPTER THREE

Placing the Second
Amendment in Its Proper
Historical Context

It makes much more judicial and historical sense to focus on the his-
tory immediately following the adoption of the Second Amendment to
understand what the “right to keep and bear arms” was meant to afford.
Moreover, given the Supreme Court majority makes a number of inferences
and relies heavily on what it believed constitutes the eighteenth-century mili-
tia, it is important to examine its history. The majority was right to point
out that Article I, Section 8, of the Constitution infers the militia was not
something created by Congress, but that it was “already to be in existence.”
It is undeniably true that the militia was made up of the people and the peo-
ple made up the militia. This does not mean the people — as a militia — were
free from restrictions and regulations. The pre-existing colonial militia laws
show that a citizen’s duty to perform militia service was connected to the
states’ police powers. The history of the implementation of the 1792 National
Militia Act that the majority so frequently cites shows this to be the case.

The 1792 National Militia Act, the Constitution,
and the Second Amendment

On March 4, 1789, the Constitution and Bill of Rights were imple-
mented throughout the United States. Each state had different methods of
arming, organizing, training, and disciplining their respective militias. Such
diversity was not viewed favorably since the Framers had based the fledgling
nation’s security on the militia system. With the Constitution granting Con-
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gress the authority to “provide for organizing, arming, and disciplining, the
militia, and for governing such part of them as may be employed in the serv-
ice of the United States,” Secretary of War Henry Knox and President George
Washington began the push for a National Militia Act to better effectuate
the nation’s security.’

Washington felt such an act “to be of the highest importance to the wel-
fare of our country,” and, on January 21, 1790, asked Knox to lay a plan before
Congress.> Knox and Washington actually hoped Congress would compose
a plan for a select militia,* but this was exactly what the Anti-Federalists
feared. Thus Congress adopted a plan that incorporated a larger contingent
of the population. It took over two years for a plan to be drafted, and, on
February 21,1792, the National Militia Act was submitted for Congressional
review.’

Upon reading the bill’s first section, the conflict between federal and
state militia authority became utterly apparent. There was much disagree-
ment as to just how far Congressional power should reach in organizing, arm-
ing, and disciplining the militia. Jonathan Sturges believed the “States alone
are to say of what description of persons the militia shall consist, and who
shall be exempt,” while Samuel Livermore thought it best to just leave the
entire process of organizing the militia to the “respective States.”® Although
many delegates were concerned with just how far the National Militia Act
would intrude into each state’s sovereignty, Joshua Seney reminded them
that negating this act “would be to render the power of Congress in organ-
izing, arming, and disciplining the militia, entirely nugatory.”” Congress-
man Sturges agreed with Seney’s sentiments, but interpreted such
constitutional power to be subordinate to the States’ existing militia laws.?
Sturges’ constitutional interpretation was wrong and was quickly corrected.
Congressman William Vans Murray informed him that the militia in the
Constitution did not mean the existing militia system, but one “to be formed
or created” by the federal government.” It meant that the power was con-
current.

As each section of the act was reviewed, the same debate lingered — how
far could the federal government intrude on the states’ right to govern their
respective militias? The act’s provision for arming the militia was debated
no differently, and it gives great insight to understanding what the Framers
interpreted the Second Amendment was meant to protect. Overall, the
National Militia Act posed two major problems on “arming” the militia that
are applicable to understanding the meaning behind the Second Amendment:
(1) It did not provide an exemption for poor persons, and (2) it required
every person enrolled to purchase a certain caliber rifle and bore.”
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Unlike many of the states’ militia laws, the National Militia Act did
not exempt persons who were unable to provide arms for themselves." The
act specifically provided that “every citizen so enrolled and notified, shall,
within six months thereafter, provide himself with a good musket or firelock,
a sufficient bayonet or belt...,” and they “shall appear, so armed ... when called
out to exercise,” with no exceptions."” This caused a major dilemma for those
individuals who were unable to provide arms for themselves —how were
they to meet the arms requirement of the National Militia Act if they did
not possess the means to acquire them?

The requirement to provide arms was nothing more than a tax” to
maintain the external security of the state. Given the great expense of procur-
ing arms for the entire militia, the states often deferred the cost to the indi-
vidual militia man who would bear the arms, but there were exceptions: (1)
In times of war, rebellion, or insurrection the state usually supplied arms to
those individuals who were called into service, (2) states such as Maryland,
Pennsylvania, and Virginia had, at times, decided to provide the entire mili-
tia’s arms at the expense of the government," and (3) when a person was of
too little property to provide such arms, the state procured and supplied such
arms for him." It is the legislation on this third exception that shows the
National Militia Act’s requirement to provide arms was nothing more than
a tax, and if anything, shows the Second Amendment was not meant to
bestow an individual right to “bear arms.”

Following the adoption of the National Militia Act, many states revised
their militia laws to conform and comply with its provisions. Kentucky,!
Maryland,” New York,"”® South Carolina,” Tennessee,” and Virginia* all
adopted militia laws that virtually mirrored the National Militia Act, espe-
cially the provision requiring each enrolled person provide himself with the
required arms and equipment. The remaining states adopted most of the act’s
provisions verbatim, but had created arms exemptions for those who were
too poor to provide them. Delaware,?? Massachusetts,” New Hampshire,?*
New Jersey,” Pennsylvania,?® and Vermont* all adopted these exemptions.
Although the National Militia Act did not provide a clause authorizing the
states to incorporate such exemptions, this was never questioned by the fed-
eral government or Congress. This is because the purpose of the National
Militia Act was to organize the militia in a way that best effectuated the
nation’s security. The best way to accomplish this was to ensure that every
able-bodied man had a set of firearms available, provided either by himself
or the state.

The militia’s access to arms was paramount to national security because
the United States faced so many internal and external threats. The most dan-
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gerous internal threat was the institution of slavery. As early as the late sev-
enteenth century, colonies such as Virginia established laws preventing slaves
from carrying or owning guns,”® but after slave uprisings like the Stono
Rebellion,” the Southern colonies began requiring white masters to con-
stantly have such weapons available in case of insurrection. Acts establish-
ing patrols were the preferred method to prevent such events. These acts
usually required the commanding officer of each company’s militia to ensure
slave patrols were carried out periodically. Like the militia acts, these laws
stipulated that members of the patrol were usually required to provide their
own arms for such duty.*® The colonies of Georgia and South Carolina were
so fearful of slave insurrections that they even required all males to bring
guns to church on Sundays.’ The theory was that if all the white inhabi-
tants were at worship, it would give the slaves a perfect opportunity to assem-
ble and revolt. Thus, it was required that “firearms be carried to all places
of publick worship.”?? Failure to do so would result in a fine.

Furthermore, all the colonies had to deal with some form of an exter-
nal security threat, whether from the Indians, French, or Spanish. Up to the
commencement of the American Revolution, the British government had
always provided security from these threats, but even under these circum-
stances the militia was often called up to assist. After the war the status quo
changed. The newly formed United States no longer had professional armies
defending its Western borders and, with a perpetual fear of a multitude of
security threats, coupled with the enormous expense of maintaining a stand-
ing army, the best method of defending the frontier was to require every
enrolled militia man to provide himself with arms. Such a policy not only
protected the United States from external threats, but dually promoted the
maintenance of the militia as an institution.

Initially, the National Militia Act seemed like the most effective method
to protect the United States. Although the act firmly represented the nation’s
republican beliefs, it did not prevent it from being severely flawed. Within
six months after its adoption, problems began to surface.’ The act had been
constructed as simple as possible to give the states the ability to organize the
militia as they saw fit. Nevertheless, the act lacked adequate enforcement
because it did not establish a fine®* for those individuals incapable of pro-
viding themselves with the required armaments.*® Kentucky,” Maryland,*®
Massachusetts,” New Jersey,** North Carolina,? Pennsylvania,* South Car-
olina,® Tennessee, and Vermont® resolved this problem by requiring their
own fines for non-compliance. Meanwhile, the remaining states stayed true
to the act’s construction by not providing a fine, thus causing deficiencies
in arming their respective militias.
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Even if the Act had provided a fine for not properly arming, compli-
ance with such a requirement was impossible for many of the states’ mili-
tias.*® William Vans Murray, delegate from Maryland, requested a repeal and
revising of the arming clause because “it was oppressive in principle and
impracticable in operation.” He argued that “wherever a tax was levied for
the protection of society, its apportionment among individuals should be as
exactly as possible correspondent with the property of each individual.”*®
Murray disagreed with a “uniform expense on men of unequal property” not
only because it was unjust, but also because “men of large fortune will thus
contribute nothing towards this species of protection, while many of very
small fortune will be obliged to furnish largely to it.”* He did not under-
stand how the “fundamental principles of property and taxation” had always
proportioned according to an individual’s economic standing — but in terms
of the militia this did not apply.”® His was a solution many of the states had
already adopted — furnish arms at the public expense for those who are too
poor.” Murray’s argument for a repeal or revision of the act won over only
six votes. Thus, the act was defeated. The overwhelming majority felt that
they should give the act more time to take effect. >

The Congressional majority also did not support Murray’s motion
because he had argued that the federal and state governments should pro-
vide the arms at their expense. Given the enormous expense of performing
such a function, it is not surprising that his idea was met with stern disap-
proval by the delegates. Jonathan Dayton was one of the delegates who was
adamantly against giving either the state or federal government the power
to provide such arms. He felt giving the governments such a right would
also give them the right to dispossess the people of “their arms on any occa-
sion.”*® He reasoned that whatever the government could grant, it could just
as easily take away. This argument is noteworthy because Mr. Dayton did
not mention the Second Amendment.

Throughout the debates on the National Militia Act, the Federalists
often used the Constitution to support their arguments. Whenever an Anti-
Federalist argued that the right to arm the militia should be deferred to the
states, the Federalists were quick to cite the powers given to Congress under
the Constitution. The use of constitutional text in House debates was com-
mon and, in fact, was the most effective manner any delegate, Federalist or
Anti-Federalist, could support his argument.”® Therefore, if the Second
Amendment — or the National Militia Act, for that matter — was meant to
protect and promote an individual right to own arms, why did Mr. Dayton
not refer to it in his argument?”> Why did not one delegate mention the Sec-
ond Amendment in any of the eighteenth-century debates on the militia?
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Why was there no mention of the Second Amendment in debates over the
federal government interfering with the method by which the militia was to
be armed? The simple reason such an occurrence never took place was because
the Second Amendment was not intended to protect the individual right the-
ory. The Second Amendment’s only purpose was to prevent the federal gov-
ernment from infringing on a militia man’s right to “keep and bear arms,”
not to possess them. As has already been addressed, an individual did not
need to own the arms in order to “keep and bear” them. The government —
state or federal — could easily decide to own such arms, but because it was
often not economically feasible to do so, it was preferred the individual be
taxed by being required to provide his own arms and accoutrements.

In sum, the federal or state governments™ allocation of arms for the
entire militia was too great of a cost to bear. In December 1796, Congress
almost adopted such legislation,’® which would have required the federal
government to provide arms for the entire militia. This new militia bill
would have also placed the security of the nation on a select corps of men
from the ages of twenty to twenty-five. Thomas Henderson, delegate from
New Jersey, was in favor of the bill. Henderson’s argued that it was unfair
that some paid a “very great expense” to comply with the National Militia
Act while others did not. The current system caused “the defence of the
nation” to fall “upon a few who were more rich, or more patriotic.” Accord-
ingly, there was placed too much of a burden on certain individuals, while
giving many no responsibility whatsoever.’” It followed, therefore, that tax-
ing the people as a means to equip the militia at the national expense would
require all men to be responsible for paying for it.® Subsequently, the bill
failed to pass. Arming the militia at the expense of the United States, as
Thomas Hartley stated it, was a “most considerable objection,”® but the
issue would present itself again.®

By 1798, it was apparent that the idea and policy that each man could
provide the required arms to comply with National Militia Act was com-
pletely impracticable. In December 1794, William Branch Giles, head of the
committee to prepare a better plan for organizing, arming, and disciplining
the militia, had reported to Congress the defects in the existing provisions
for arming the militia.”! Francis Preston of Virginia was “ready to submit to
anything” that shall be proposed. Given the states had “neither money [n]or
arms,”®? he feared the militia system may already be at an end. But even if
such an emergency may justify supplanting the militia for a military estab-
lishment, it ought to be viewed by a republican government with a “very
jealous eye.”®
Unfortunately, every attempt to reform the National Militia Act’s
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deficiencies were unsuccessful.** Some states decided to take matters into their
own hands. Delaware, which already had a provision in its militia law
exempting poor persons, resolved the problem by being more diligent in
providing the state’s arms. In 1796, that state now required each county to
“collect all the public arms” that had been given to persons “unable to equip
themselves.”® These arms were moved to a “convenient place where they may
be safely kept; and shall cause every musket collected to be branded, on the
butt of the stock” with the words “State of Delaware.”*® Delaware thought
it more efficient that the arms, supplied by the state and given to poor per-
sons, would be better kept and more readily available for defense if they were
in its possession. In 1793, New Jersey had authorized the purchase of “two
thousand Stand of Arms and Accoutrements complete” to make up for the
National Militia Act’s deficiency in providing arms.”” Such arms were to be
distributed throughout the colony to those persons “between the ages of
eighteen and twenty-one, and others, as are or may be ... unable to procure
Arms for themselves.”®® South Carolina had similarly appropriated funds for
the purchase of 10,000 stands of arms but had been unsuccessful in acquir-
ing them.® Lastly, by 1797, Pennsylvania took the most drastic step by revert-
ing back to their pre-Constitution practice of providing arms for the entire
militia.”® The Pennsylvania government approved a law requiring the gov-
ernor to procure “twenty thousand stand of arms” under the specification of
the 1792 National Militia Act.” The arms were then to be divided among
the respective companies and deposited until needed.”

In June 1798, Congress finally addressed the problem. The Arms for
Militia Act, which provided arms for the militia throughout the United
States, had reached the House and was under debate. Men like John Clop-
ton of Virginia had been clamoring for such a bill, for he felt the militia was
“undoubtedly the natural, proper and best defence.””? It was important to
“have this great resource of our real strength placed in a good state of reg-
ulation and an adequate supply of arms.””* The act allowed the president to
purchase 30,000 stands of arms to be distributed throughout the states and
sold to members of the militia.”” The great expense of procuring the arms
was the issue of much debate but, once it was assured that the militia would
be required to purchase the arms,”® the bill was handily adopted.”” Further-
more, any unsold arms were to be sold to the state governments for their
general defense. Thus, the federal government would not lose any money
on such an investment. Nonetheless, there were objections, to selling these
arms to the states because, as Thomas Claiborne argued, the “arms should
be put into the hands of the people.””® William Edmond of Connecticut was
concerned that, by allowing the States to purchase such arms to provide to



78 The Second Amendment

their citizens, individuals will not be compelled to do so.”” Regardless of these
concerns, the Arms for Militia Act passed. This included the provision to
sell the arms to the states. The purpose of the act was to supplement the
National Militia Act which provided for the defense of the nation. The
majority of Congress undoubtedly felt that the Arms for Militia Act accom-
plished this. As James Bayard from Delaware stated, the act’s objective “would
be accomplished, whether [arms] are sold to individuals, or to the State Gov-
ernments.” %

Immediately following the Arms for Militia Act, other states took steps
to supplement their militia laws by authorizing their governments to pro-
vide arms for the militia. In 1799, Maryland revised its militia law by requir-
ing the state to provide to each regiment’s select militia “seventy-two muskets,
seventy-two bayonets, and seventy-two cartridge boxes, in good order for
service.”® To those individuals that a musket was delivered, the state
restricted its use by ordering if any “shall use the same in hunting, gunning
or fowling, or shall not keep his arms and accoutrements clean and in neat
order, he shall forfeit and pay not less than one, not more than ten dollars,
at the discretion of the company court-martial.”®* Meanwhile, Georgia
authorized its governor to purchase “one thousand muskets and bayonets,
five hundred pair of horseman pistols, and five hundred swords” for its mili-
tia.®® The arms were to be sold by the “keeper of the public arms or maga-
zine to the militia of this state for self defence, at cost and charges.”

While individual right proponents continue to argue that the National
Militia Act and state militia laws support the notion that Second Amend-
ment was designed to bestow an individual right to firearm ownership, the
evidence does not support such a conclusion. The Framers’ desire to have
every man armed does not reflect the meaning behind the Second Amend-
ment but, in fact, was nothing more than the preferred eighteenth-century
America national security policy. Individual right theorists and the Supreme
Court majority need to remember to separate the constitutional protection
the Second Amendment affords and eighteenth-century national security
policy. The former is a constitutionally guaranteed restriction on the federal
government, while the latter is a political question. This latter considera-
tion is evidenced by the actions of the federal and state governments to estab-
lish policies that would best effectuate the providing of arms for all
individuals, rich and poor. Sometimes such arms were owned and kept by
the state. In some instances the individual was required to provide and keep
his own arms, while yet in others the state provided and the individual kept
the arms.

In short, both the federal and state governments wanted arms in the
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hands of their citizens to ensure the security of the nation — not because they
wanted to comply with or support a notion the individual right theorists
construed as the purpose of the Second Amendment. In all the debates
regarding the National Militia and Arming the Militia Acts, not once was
the Second Amendment brought up. This included debates regarding the
federal government’s confiscation of individuals’ arms. Individual right pro-
ponents will probably argue this was because the Second Amendment was
so universally understood as a natural right it need not be mentioned in the
debates. This does make sense, though. In other congressional debates, del-
egates often turned to the Constitution to make their point. Needless to say,
in all the debates, regarding a select militia or requiring the governments fur-
nish arms for militia use, the Second Amendment was never brought up.

Lastly, the National Militia Act required that every man provide arms
in accordance with it. It stipulated that “from and after five years from the
passing of this act, all muskets for arming the militia as herein required shall
be of bores sufficient for balls of the eighteenth-part of a pound.”® As has
already been addressed, complying with the National Militia Act proved to
be difficult. It was hard enough for many individuals to afford any arms, let
alone compel them to procure a new rifle that met Congressional require-
ments. Therefore, if the National Militia Act mirrored the individual right
theorist’s purpose of the Second Amendment, would it make sense to require
everyone obtain the same bore of musket or rifle? For if the individual right
theorists’ point is to be supported, would it not make more sense that such
an act allowed the militia to bring any serviceable rifle? Given the answer to
these questions does not support the individual right theory, its proponents
will attempt to show the Founders thought the taking away of an individ-
ual’s possession of arms to be unconstitutional and a violation of a natural
right. Unfortunately for individual right advocates, when addressing this
issue, they will come to find individual firearm ownership was not an affirmed
right. Like other property, firearms could be subjected to confiscation if an
individual did not comply with state or federal authorities.

The Founders and Confiscating Arms

Firearm ownership in the eighteenth century was a duty and a privi-
lege. It was a duty because, throughout that century, the nation’s security
primarily rested on the militia system. That system often required individ-
uals to provide their own arms and accoutrements, but not always. Firearms
ownership was also a privilege because the government established laws
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restricting their use. These restrictions covered safety, hunting rights, and
even one’s loyalty to the government. In most circumstances, they placed a
fine®® upon those individuals who violated the laws, but in some circum-
stances arms were liable to be confiscated and even sold.

In a 1783 Boston act regarding the town’s gunpowder, it was required
that all gunpowder be turned over to the “Firewards” for safe keeping and
storage.’” The act further stipulated any “Fire-Arms” found in any “Dwelling
House, Outhouse, Stable, Barn, Store, Warechouse, Shop, or other Build-
ing, charged with or having in them gunpowder” were liable to be seized by
the “Firewards.”®® Furthermore, a jury would decide whether the firearms
seized “shall be adjudged forfeit, and be sold at public Auction.”® In a 1771
New Jersey deer preservation law that outlawed the hunting or carrying of
“any Gun on any Lands not his own,” it was enacted that “Non-residents”
who offended this law were not only required to pay “Five Pounds,” but
were also compelled to “forfeit his or their Gun or Guns.”” Meanwhile, in
another deer preservation law passed in 1745 North Carolina, it was resolved
that any person that did not have a certificate to hunt on public lands “shall
forfeit his gun, and five pounds proclamation money, for every such
offense.”

While these firearm confiscation laws prove that firearm ownership may
be restricted by the government, individual right theorists will be quick to
argue that such laws did not prevent an individual from purchasing a new
firearm to replace the one confiscated. Since these laws did not interfere with
an individual’s natural and constitutional right to firearm ownership, it will
be argued such laws should have no bearing on how the Supreme Court
should interpret the Second Amendment. Furthermore, individual right the-
orists will be quick to state that firearm ownership was a natural and con-
stitutional right to check the power of government ever since the Glorious
Revolution of 1688. Therefore, although the government could seize firearms
for violations of public safety and hunting rights, it would have been uncon-
stitutional for the government to infringe on an individual’s right to pur-
chase or own firearms because it kept the government from usurping the
rights of the people. In short, firearm ownership was considered to be the
people’s only way to keep the government, state or federal, honest.

Certainly the American Revolution, or its inspirational precursor — the
Glorious Revolution — would have never occurred had the Lockean princi-
ple been philosophically incorporated, i.e., the people have a right to over-
throw tyrannical and oppressive governments. It was the essential argument
behind the Declaration of Independence,’ but said argument and philoso-
phy did not guarantee a right to firearm ownership. It is true that the peo-
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ple were compelled to take up arms “in defence of the freedom that is our
birthright,”* but their taking up of arms, as cited in the Declaration of Causes
and Necessity for Taking Up Arms, was never described as a “constitutional”
or “natural” right. It was something they were “compelled by our enemies
to assume.”%*

Besides, the Declaration of the Causes and Necessity for Taking Up Arms
never described any of the crown’s confiscation of colonial arms as “uncon-
stitutional” or as an infringement of a “natural” right.” The document even
cites Thomas Gage’s order that all Boston inhabitants deposit their arms
with a magistrate. It described Gage’s actions as an “open violation of hon-
our, in defiance of the obligation of treaties, which even savage nations
esteemed sacred,” but did not state such an act was in violation of their “nat-
ural” or “constitutional” rights. In fact, Thomas Gage was not the only crown
official to order or partake in the confiscation of the colonies’ arms. As early
as October 19, 1774, Lord Dartmouth had ordered the royal governors to
take the “most effectual measures for arresting, detaining, and securing any
Gunpowder, or any sort of Arms or Ammunition which may be attempted
to be imported into the Province under your Government.”® Governors
Lord Dunmore of Virginia®” and Josiah Martin of North Carolina® com-
plied with the order by confiscating public stores and sabotaging arms. These
events paled in comparison to the most infamous British attempt at confiscat-
ing colonial arms — the Battle of Lexington and Concord.

The event has been called “the shot heard around the world” because
it is often cited as what sparked the outbreak of hostilities in the Revolu-
tionary War. At least it, coupled with the Battle of Bunker Hill, is what Jef-
ferson penned to be the beginning of hostilities in his Declaration of the
Causes and Necessity to Take Up Arms.” It began on April 19, 1775, when
Thomas Gage ventured to Concord in order to retake stolen munitions.
These munitions were being stored at the British garrison Fort William &
Mary in Newcastle, New Hampshire, prior to being raided by patriot Gen-
eral John Sullivan.'® The fort was only defended by a corporal’s guard and,
since the fort contained large quantities of ammunition, arms, and supplies,
it was deemed an easy target by the patriots. Thus, what is often lost in
American history is that the events at Lexington and Concord were actually
nothing more than a British attempt to recapture arms and ammunition that
had been forcefully taken by the rebels. Nevertheless, one would think if the
right to own and possess arms was a “natural” and “constitutional” right
passed down to our country’s Founders since the Glorious Revolution, that
these British efforts and attempts to seize the colonists’ arms would have
been stated as such. They were not, though. In fact, the crown’s confisca-
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tion of colonial arms was never described as “unconstitutional” or as a vio-
lation of a “natural right” in any of the colonies petitions to the crown. This
includes the nation’s most sacred and inclusive document of grievances —
the Declaration of Independence.

The final draft of the Declaration of Independence lists twenty-seven
grievances, not including the two that were deleted, none of which even
mention the crown’s confiscation of arms. Given that Jefferson had drafted
the document, it is surprising that he did not even mention Virginia Gov-
ernor Lord Dunmore’s multiple attempts at seizing the colonists’ arms. Cer-
tainly, Jefferson had mentioned Dunmore in his initial draft of the
Declaration, but the grievance was not accepted by the Continental Con-
gress to be included in the final draft."”" Nevertheless, even if the deleted griev-
ance had been included, the confiscation of arms still would not have been
addressed. This leads one to ask the following question: If the Founders felt
it important that the Declaration of Independence cites as a grievance that
“he has called together legislative bodies at places unusual, uncomfortable,
& distant from the depository of their public records, for the sole purpose
of fatiguing them into compliance with his measures,” and left out the British
confiscation of arms, which would impede on what individual right theo-
rists claim is a constitutional right passed down from the Glorious Revolu-
tion’s Petition of Right, how is one’s ownership of arms a constitutional or
natural right of this country, let alone important, if the Declaration of Inde-
pendence was the most inclusive list of colonial grievances?

The answer is that it was neither a constitutional nor a natural right.
In fact, the revolutionaries confiscated arms themselves. Outside the inci-
dent of Fort William & Mary, four months prior to proclaiming independ-
ence, the Continental Congress passed a law ordering the confiscation of all
loyalist arms. It read:

That it be recommended to the several Assemblies, Conventions, and Commit-
tees or Councils of Safety of the United Colonies, immediately to cause all the
persons to be disarmed in their respective Colonies who are notoriously disaf-
fected to the cause of America, or who have not associated, and shall refuse to
associate, to defend, by arms, these United Colonies against the hostile
attempts of the British Fleets and Armies; and to apply the Arms taken from
such persons in each respective Colony, in the first place to the arming the
Continental Troops raised in said Colony."**

Confiscation of arms was actually a common punishment administered
on those who did not support the revolutionary cause. “Bearing arms” was
thus a conditional right in support of just government. When in Connecti-
cut, Benjamin Butler was arrested for defaming the Continental Congress,
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he was deprived of bearing or wearing arms, and forbidden to hold public
office.’®® Meanwhile, loyalist Josiah Chauncey, upon being examined, was
forced to surrender his firearms and forced to burn all the royal commis-
sions he had ever received.” In sum, firearm ownership, excluding those arms
(depending on the state or colony), that were required to be provided for
militia duty, was not anymore constitutionally guaranteed than any other
personal property. No event serves as a better example of this than Shays’
Rebellion.

In August 1786, three years after the end of the Revolutionary War, Cap-
tain Daniel Shays, a war veteran from Massachusetts, led a group of dissolute
farmers against creditor merchants and lawyers of seaboard towns. The farm-
ers were having their land confiscated for failure to pay their debts. Years
prior to the outbreak of hostilities at Lexington and Concord, revolutionar-
ies had shut down all the Massachusetts courts to prevent the crown from
seizing their lands due to their failure to pay taxes. It took nearly 15 years
for the Massachusetts courts to reopen. When they did reopen, there were
many outstanding debts that created many insolvent farmers. Shays and oth-
ers took action by taking up arms to prevent any of the courts from sitting.
The event is significant because the members of Shays’ Rebellion had taken
up arms under the same philosophical principle of the American Revolu-
tion — to suppress governmental injustice.

Shays” Rebellion is often referenced as a significant event that led to the
calling of the creation of the Constitution, for it had shown just how weak
the federal government was in suppressing insurrections and rebellions.
Although many sympathized with the plight of the rebellious farmers that
made up Daniel Shays’ force, it was predominantly believed the situation
needed to be handled swiftly. The longer the rebellion went on, the more
concerned the federal and state governments became. Something had to be
done to ensure that the political experiment known as the United States of
America succeeded.

The solution to dismantling Shays’ forces was initiated by a private
entrepreneur, Benjamin Lincoln, a Revolutionary War veteran who raised a
private army made out of the Massachusetts militia. By January 1787 the
rebellion had been put in check.'”® Regarding the rebels’ punishment, Lin-
coln wrote to Washington that it “must be such, and be so far extended as
thereby others shall be deterred from repeating such acts of outrage in [the]
future.” On the other hand, the government could not be too stern. Lin-
coln felt that, in the “hour of success,” the government should “hold out
such terms of mercy.”” Such an act of forgiveness would “apply to the feel-
ings of the delinquents, beget them such sentiments of gratitude and love
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by which they will be led to embrace with the highest cordiality that Gov-
ernment which they shave attempted to trample under foot.”%
Unfortunately for the rebels, the Massachusetts legislature and Gover-
nor James Bowdoin did not propose such favorable terms. On February 16,
it was enacted that the governor may pardon anyone who participated in the

rebellion, but on the following terms:

That they shall keep the peace for the term of three years ... and that during
that term of time, they shall not serve as Jurors, be eligible to any town office,
or any other office under the Government of this Commonwealth, and shall be
disqualified from ... giving their votes for the same term of time, for any
officer, civil or military, within this Commonwealth, unless such persons, or
any of them, shall after the first day of May, seventeen hundred and eighty
eight, exhibit plenary evidence of their having returned to their allegiance...
That it shall be the duty of the Justice before whom any offender or offenders
aforesaid may deliver up their arms, and take and subscribe the oath aforesaid
... and it shall be the duty of the Justice to require such as shall take and sub-
scribe the oath of allegiance, to subjoin their names, their places of abode, and
their additions, and if required, to give to each offender who shall deliver up
his arms ... a certificate of the same under his seal ... and it shall be the duty of
such Major General or commanding officer, to give such directions as he may
think necessary, for the safe keeping of such arms, in order that they may be
returned to the person or persons who delivered the same, at the expiration of
said term of three years, in case such person or persons shall have complied
with the conditions above-mentioned, and shall obtain an order for the re-
delivery of such arms, from the Governour.'”

Furthermore, any offenders who attempted to vote during the three-
year period lost their protection of such pardon and were to be treated as
“rebels and open enemies.”™ The act is particularly significant to understand-
ing the protections the Second Amendment affords because the State of Mass-
achusetts had confiscated the arms of all those who had participated in the
rebellion. The rebellious farmers considered their actions justified under the
same principle that led to the success of the American and Glorious Revo-
lution — that the people have a right to usurp oppressive government by
force. It is interesting to note that the 1780 Massachusetts Constitution even
had a provision in its Declaration of Rights that mirrored what would even-
tually become the Second Amendment. It secured the right of the people to
“keep and bear arms for the common defence.”™ If we are to understand the
individual right theorists’ understanding of the Second Amendment, then
were not the rebels of Shays’ Rebellion doing just that? Was it not essential
that the people have arms to keep the government in check and act with
force to protect their natural rights when that government interfered with
them? Though a general individual rights interpretation of the Massachu-
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setts “keep and bear arms” provision would appear to encompass such a
right, this was not, in reality, the case.

Fortunately, an act passed a week later gives great insight into just what
the “keep and bear arms” provision in the Massachusetts Constitution was
meant to protect. In An Act for the more speedy and effectual suppression of
tumults and insurrections in the commonwealth, the Massachusetts legislature
resolved:

Whereas in free government, where the people have a right to keep and bear
arms for the common defence, and the military power is held in subordination
to the civil authority, it is necessary for the safety of the state that the virtuous
citizens thereof should hold themselves in readiness, and when called upon,
should exert their efforts to support the civil government and oppose attempts
of factitious and wicked men who may wish to subvert the laws and constitu-
tion of their country.™

The act implies that the Massachusetts right to “keep and bear arms”
was limited in scope. Specifically, the right may be extended only in a mili-
tia capacity, and under the direction of the government to support the peo-
ple, government, and constitution. This meant it was for the governor and
legislature to decide what the “common defence” encompassed, making the
issue a political question depending on the individuals elected to govern-
ment. This eighteenth-century interpretation is a far cry from that of the
Supreme Court majority in Heller. Here the majority actually used the Mass-
achusetts 1780 “bear arms” provision to support their individual right inter-
pretation of the Second Amendment. It is not to say the majority ignored
any consideration to the limited scope that “for the common defence” encom-
passes. They did, for that matter, state that “common defence” could be
thought to “limit the right to the bearing of arms in a State organized force.”
They did not adopt this stance, though. Instead of referring to eighteenth-
century statutes and history, Scalia quotes an 1825 libel case, Commonwealth
v. Blanding. In it, Chief Justice Parker wrote:

The liberty of the press was to be unrestrained, but he who used it was to be
responsible in cases of its abuse; like the right to keep firearms, which does not
protect him who uses them for annoyance or destruction.

First, the case in no way was addressing an individual’s “right to bear
arms” or its synonymous provision in the Massachusetts Constitution. It was
a libel case addressing whether a newspaper in another state could be sued
in Massachusetts. Second, the quote the majority uses nowhere cites that an
individual has a right to use a firearm outside of military service. It only
details instances when a firearm may not be used. Lastly, it is an analogy
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showing that a right, no matter how expansive, is not unlimited in its pro-
tective scope.

Notice that the quote of the “right to keep firearms” does not cite the
Massachusetts Constitution. The reference by Justice Parker is merely being
used in a way to prove the court’s point. When one reads the quote and con-
siders how it is placed in the entire paragraph, his intention becomes clear.
At the beginning of the paragraph, Justice Parker cites Articles XI and XVI
of the Massachusetts Constitution to describe what the liberty of the press
was meant to protect. When he gets to the “right to keep arms” reference,
he does not cite the Constitution.™ This is because he was only making an
analogy. In no way was his quote intended to supersede what the Massa-
chusetts Congress stated the “right to bear arms for the common defence”
encompasses when it was dealing with the Shays’ insurgents. The Massachu-
setts Constitution’s right to bear arms provision meant the people have a right
to serve and protect the state.

Certainly, many of the nation’s eighteenth-century leaders were not
happy with the steps the Massachusetts government had taken. Even Ben-
jamin Lincoln, who was in charge of subduing the rebellion, stated “the con-
duct of the Legislature will make a rich page in History.”” He hoped the
insurgents would have been “at liberty to exercise all the rights of good Cit-
izens; for I believe it to be the only way which can be adopted to make them
good Members of Society.”™ It was an opinion Washington was “perfectly
coincident” with."” Washington also felt “that measures more generally
lenient might have produced equally as good an effect without entirely alien-
ating the affections of the people from government.”"®

Neither Washington nor Lincoln were even remotely upset that the
insurgents’ arms were confiscated. The issue that upset them both greatly
was the fact that those men would not be allowed to participate in govern-
ment, as either voters or representatives, for three years. They could not see
“how, upon republican principles, can we justly exclude them from the right
of Governing.”™ Even James Madison, the man considered to be the main
architect of the United States Constitution, did not question the constitu-
tionality of disarming the insurgents. He surely believed such punishment
could bring on a “new crisis,”?® especially since it “disfranchised a consid-
erable proportion of the disaffected voters,” but did not question the con-
stitutionality of confiscating the insurgents’ arms.” When Madison conveyed
his sentiments to Washington on the matter, he stated Massachusetts’ actions
“betray a great distrust,” not because the insurgents were disarmed, but
because they were disqualified from voting and was to have a standing army
stationed among them to enforce their pardon.” Washington concurred.
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He thought the “State of Massachusetts have exceeded the bounds of good
policy in its disenfranchisement — punishment is certainly due to the dis-
turbances of a government, but the operations of this act is too extensive.”'?

Surprisingly, the Massachusetts act would be overturned in less than a
year after its passing. Although the insurgents had been prohibited from vot-
ing, most of them would participate in the 1787 spring election. Through
the political process, they were able to remove those officials whom had voted
for their disenfranchisement and restructure a legislature that was more sym-
pathetic to their cause.”? It was through the political process that the insur-
gents regained their arms and rights to participate in government. At no
time did anyone claim the Massachusetts government’s actions to be uncon-
stitutional or in violation of their natural rights. This was the case even
though the Massachusetts’ Constitution expressly protected the “people have
a right to keep and bear arms for the common defence.”® Thus, as the
Founders showed us through the crisis of Shays’ Rebellion, it is through the
political process that we should understand the right to own arms, not
through the Constitution. The Constitution only protects the right to main-
tain and bear arms through the militia system. That is what the wording of
the “right of the people to keep and bear arms” so expressly represents.

If the drafters wanted to protect every citizen’s right to own guns, the
Second Amendment would have been drafted much differently. As has already
been addressed, New Hampshire Ratifying Convention’s disarming proposal
clearly puts this into context. It had proposed a constitutional amendment
that stated, “Congress shall never disarm any Citizen unless such as are or
have been in Actual Rebellion.”¢ It must be remembered that New Hamp-
shire was very sympathetic to the plight of the Shays’ insurgents. In fact, it
had harbored many of its participants, refusing to give them up to the Mass-
achusetts authorities. This is why New Hampshire proposed and worded the
amendment as it did.

With this history now available to them, individual right theorists will
now argue that the taking away of the insurgents’ arms was exactly what the
Second Amendment was drafted to prevent. Furthermore, they would argue,
Madison and the Bill of Rights Committee had kept the event in mind when
drafting it. Nothing can be further from the truth. First, the New Hamp-
shire proposal omits the important Second Amendment language that indi-
vidual right proponents claim supports individual firearm ownership — the
phrase “keep and bear arms.” Thus, the textual construction of the New
Hampshire proposal alone does not equate to the protection the Second
Amendment affords.

Second, it is clear from the wording of the 1784 New Hampshire Con-
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stitution that “bearing arms” was a distinct reference to military service.
That constitution did not afford a provision similar to the Second Amend-
ment, but its wording of Article I, Section XIII shows the state was well aware
of what “bearing arms” encompassed. It provided, “No person who is con-
scientiously scrupulous about the lawfulness of bearing arms, shall be com-
pelled thereto, provided he will pay an equivalent.” Just like the other
conscientiously scrupulous provisions in other state constitutions, this pro-
vision is clear about the limited scope of “bearing arms.” For no one would
have been forced to pay an equivalent for refusing to perform self-defense
or hunt.

Third, there does not exist any New Hampshire hunting, crime, or gun
law that uses “bear arms” in anything denoting what individual right theo-
rists suggest. It is thus clear that the New Hampshire Ratifying Convention
was well aware of what right “bear arms” actually protected. The only laws
that do use “bear arms” were those regarding the militia. For example, in
the 1718 New Hampshire militia act it was required that “all Males persons
from Sixteen Years of Age to Sixty ... shall bear Arms, and duly attend all
Musters, and Military Exercises.”” Nearly the exact same wording was used
in the 1759 act,”?® proving “bear arms” was meant to infer its military mean-
ing.

Lastly, Madison’s lack of any negative reaction to the disarming of Shays’
insurgents shows he did not believe their right to “keep and bear arms” was
infringed. While the Second Amendment may not have existed at that time,
the Massachusetts Constitution did protect the “right to keep and bear arms
for the common defence.” As was addressed by the Massachusetts legislature
at that time in An Act for the more speedy and effectual suppression of tumults
and insurrections in the commonwealth, this only protected one’s right to per-
form military service. Moreover, one cannot forget there still existed the
individual right coveted 1689 Declaration of Rights provision. That provi-
sion stated, “subjects which are Protestants may have arms for their defence
suitable to their conditions and as allowed by law.” It was a provision the
Supreme Court majority endorsed as not only being a precursor to the Sec-
ond Amendment but that it gave Protestants the right to own arms. If Madi-
son and the Founders truly believed this English Bill of Rights provision
protected individual gun ownership, why was it not cited by contemporaries
following the disarming of the Shays’ insurgents? The answer is that neither
English Bill of Rights nor the Second Amendment offer such individual
ownership protection. While the English Bill of Rights conditioned arms on
“as allowed by law,” the Second Amendment conditioned this right in serv-
ice of the militia.
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The Protection the Second Amendment Affords

An original and textual construction of the Second Amendment does
not support the Supreme Court majority’s determination in Heller. While
the opinion certainly provides us with a colorful historical and theoretical
argument that the “right to keep and bear arms” provision protects every
individual’s right to own firearms for personal protection, self-defense, and
hunting, such an interpretation is not part of the Second Amendment’s pro-
tective scope. Comparing the words within the Second Amendment to how
they were incorporated within every state’s militia laws shows the phrase
“keep and bear arms” was not meant to reference civilian possession, own-
ership, or use of firearms. This is supported by the fact that (1) there was not
one instance of the word “bear” being adopted within any of the states’
eighteenth-century hunting, slave, or gun laws denoting the term meant the
anything outside using arms in a military capacity, and (2) the word “keep”
within the textual construction of eighteenth-century militia laws equated
to “maintain” or “service.” Therefore the phrase “keep and bear arms” was
only meant to be accurately construed as a protection to maintain and carry
arms in a military capacity.

If the Framers truly wanted to protect individual firearm ownership
within the Second Amendment, they would have used the words “provide,”
“furnish,” “own,” or “possess” to denote such a right. All these words were
commonly used at the time the Constitution was drafted. Even the 1792
National Militia Act used “provide” to denote a militia man’s duty to own
the required firearms. individual right supporters are correct in pointing out
that the federal and State governments promoted firearms ownership through
their respective militia laws — so much so that such firearms were protected
from judicial liens and forfeitures.”” This statutory protection was often
incorporated to legally shield the arms from property liens. This is because
even though such arms were often purchased by the individuals, they were
also quasi-government property that acted like a tax on all males that met
the age qualification.

The requirement that one provided the mandatory arms in these mili-
tia laws is not a reflection of how we should interpret the Second Amend-
ment, but instead a political issue. In 1790, Mr. Jackson, speaking before
Congress, said it best when he described “carrying arms” as a “privilege.”°
While he was of the opinion that the “people of America would never con-
sent to being deprived” of that privilege, he didn’t refer to it as a right, let
alone a constitutional right. Neither did Jackson say Congress was incapable
of taking that privilege. He just preferred Congress not remove the privi-
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lege because in a “Republic every man ought to be a soldier and be prepared
to resist tyranny and usurpation.””' Most importantly, just like all the other
debates on arms, no one in Congress disagreed with Jackson or referenced
the Second Amendment as preventing Congress from regulating the “carry-
ing” of arms.

The ownership of firearms was a political issue because in many
instances militia men were not required to provide their own arms. The state
often provided the militia with the arms if its legislature thought it prudent
to do so. In fact, even Congress had debated the issue. They decided against
enacting such legislation, not because it interfered with the spirit of the Sec-
ond Amendment, but because it would not effectuate a good national secu-
rity policy. Moreover, Shays’ Rebellion supports arms ownership, and the
manner one was able to use them was a political issue. Shays’ insurgents lost
their firearms for a period of three years. At no time did the Framers ques-
tion the constitutionality of Massachusetts confiscating these arms. This was
the case even though the Massachusetts Constitution protected the “right to
keep and bear arms.” Only through the political process did the insurgents
regain their arms.

Furthermore, one cannot ignore the prefatory language in understand-
ing the Second Amendment. The majority believes it to be explanatory,
inserting the word “because” in front of it. Up to this awkward interpreta-
tion, federal and state courts had held varied opinions on exactly what a
“well regulated Militia” encompassed, with some of the courts turning to the
language of the 1792 National Militia Act and the current congressional
definition of the “Militia” to come to their respective holdings."”* The 1792
National Militia Act required that the federal militia system include every
“able-bodied white male citizen of the respective states” who is “cighteen
years, and under the age of forty-five years.”** Compare it with the current
congressional definition which includes “all able-bodied males at least 17
years of age ... and under 45 years of age, who are, or who have made a dec-
laration of intention to become, citizens of the United States and of female
citizens of the United States who are members of the National Guard.”**
Both sources are close in definition to understanding what a “militia” is, but
neither definition gives any insight as to what “well regulated” was meant to
encompass.

For example, in what would become the Heller case, the District of
Columbia had argued to the appellate court that “well regulated” meant a
collective body acting in concert, and one person could never constitute a
militia. Therefore, the District of Columbia believed the Second Amend-
ment only protects a group of individuals acting in a militia capacity, and
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does not protect individuals within that militia.”®> The appellate court was
not convinced by this argument. It believed such an interpretation turned
the “popular militia” embodied in the 1792 National Militia Act into a “select
militia.” Instead, that court determined that since the act required every
person was obligated to arm themselves, “regardless of the organization pro-
vided by the states, and the states were obligated to organize the militia,
regardless of whether individuals had armed themselves in accordance with
the statute,” it followed that the “authors of the Second Amendment con-
templated” a “well regulated Militia” distinct from the organization of the
states’ militias.®® Therefore, according to the appellate court, a “well regu-
lated Militia” equated to include the entire population. This notion was what
the Supreme Court majority essentially supported. It held that “well regu-
lated” implied nothing more “than the imposition of proper training and
discipline,” inferring that people only need to have arms to meet this stan-
dard.

Unfortunately, both the District of Columbia Appellate and Supreme
Court are misinformed on the history of the 1792 National Militia Act, and
failed to take any steps to incorporate pertinent legislative or statutory his-
tory. An examination of the act’s debates shows its requirement that every
individual shall “provide himself with a good musket or firelock™” was not
a supplementary provision to understanding the Second Amendment.”® The
arms requirement was a political consideration. On multiple occasions Con-
gress had debated whether they should supply the national militia with fed-
eral arms, but given the national security needs of the new nation, coupled
with the great expense it would entail, it was believed such action would
undermine the effectiveness of the militia."*?

In its search for a more accurate definition of what a “well regulated
Militia” encompassed, one would think that the majority needed to look no
further than the Virginia Constitution of 1776. Given that the Court relies
heavily on Madison’s opinions, since he is considered to be the chief archi-
tect of the Constitution and one of the main contributors to the Federalist
Papers, would it not make sense to refer to Madison’s definition of a “well
regulated Militia” in the Virginia Constitution of 1776 of which he was also
one of the main architects? Although the Supreme Court majority cites the
Virginia Constitution, they do not give it proper consideration. Therein the
provision clearly states a “well regulated Militia” is “composed of the body
of the people trained to arms,” and it “is the proper, natural, and safe defence
of a free State.”"* Noteworthy is that nowhere does the provision state that
a “well regulated Militia” is composed of a people “who own arms” or through
“individuals trained to arms.” It affirmatively states it is “composed of the
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body of the people trained to arms.”™ Given the facts that (1) the states
defined whether the individual was required to provide his own arms, (2)
that Virginia and other states chose whether to provide those arms through
the state, and (3) eighteenth-century militias were only mustered and trained
by the direction of the state, it is conclusively clear that a “well regulated
Militia” was a militia organized and regulated by the state.

This point is further supported by examining the construction of the
word “State” within the Bill of Rights and a statutory analysis of those states
that adopted a “right to bear arms” provision within their respective consti-
tutions. Although the Second Amendment’s placement within the Bill of
Rights has left scholars disagreeing whether its intent was to guarantee an
individual right or was purely a restriction on Congress, the use of the word
“State” gives great insight into understanding the protective scope it was
meant to encompass. In the original Bill of Rights to the Constitution, the
word “State” is incorporated three times, the first being within the Second
Amendment, with the Sixth'*? and Tenth Amendments'* also incorporating
the word. In the Sixth and Tenth Amendments, the use of the word “State”
shows the word was referring to the respective states within the newly cre-
ated United States. Therefore, the Second Amendment’s phrase that a “well
regulated Militia being necessary to the security of a free State” was in ref-
erence to a “well regulated Militia” in the context of service to the “State,”
not in the context of the federal government.!*

Moreover, out of the eight states that adopted a “right to bear arms”
provision up to 1818, none incorporated any part of the phrase “[a] well reg-
ulated Militia being necessary to the security of a free state.”® Such lan-
guage was not incorporated in the states
because it would serve no purpose other than to explain that right. These
provisions contrast the Second Amendment in this regard. For the Second

>«

right to bear arms” provisions

Amendment needed to incorporate this language to secure that right. It was
through state governments that the people formed a militia, with each state’s
militia laws dictating how its respective militia was meant to “keep and bear
arms.” The variance in how each state performed this function serves as evi-
dence to illustrate this point.

The Supreme Court majority and District of Columbia’s Appellate
Court’s interpretation of this evidence is a constitutional anomaly. First, the
appellate court argued since Madison’s first draft stated a “well regulated
”146 and the House com-
mittee changed “country” to “State,” the court believes the final draft should
be interpreted as Madison initially drafted it."” Thus, according to the court,
the word “State” is not supposed to maintain the same meaning as it is incor-

Militia was necessary to the security of a free country,
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porated within the Sixth and Tenth Amendments. Instead, the appellate
court claimed we must interpret the Second Amendment’s use of “State” dif-
ferently and to equate it with “country.”

Since the Supreme Court majority had already dismissed language
deleted in the drafting debates as “perilous,” it had to take another approach
to come to the same determination. Instead it equated “State” to “country,”
using Joseph Story’s treatise on the Constitution. In it Story writes, “the
word ‘state’ is used in various senses [and in] its most enlarged sense, it means
the people composing a particular nation or community.”8 It is clear that
Madison and the Bill of Rights Committee had initially drafted “country,”
but this was intentionally changed by the ratifying convention. Consequently,
the Supreme Court majority has decided to alter and amend the Constitu-
tion as it sees fit.

Most importantly, this contradicts the Court’s earlier determination on
what the phrase “the people” means in the Second Amendment. The Supreme
court made a textual interpretation when it used the manner the phrase “the
people” is incorporated within the First, Fourth, Ninth, and Tenth Amend-
ments to determine what the Framers intended the phrase to equate to. But
in regards to the word “State,” it chose to accept a meaning different than
is indicated within the Bill of Rights.*” This unequivocally shows the major-
ity’s opinion is a contradiction of textual interpretation. It is not judicially
viable to interpret one part of the Second Amendment textually, and another
based on a personal opinion. What this also shows is that the Supreme Court
majority was doing everything in its power to affirm the District of Colum-
bia Appellate Court’s holding. What undermines the latter’s holding is what
the court admitted when making its determination on this matter: “[w]e have
no record on the House committee’s proceedings.” Nevertheless, it fele “it
is not credible to conclude a profound shift was intended in the change from
‘country’ to ‘State,” particularly as there was no subsequent comment on the
change.”™°

In sum, it is a constitutional farce to fall short in one’s duty to under-
stand the “right to keep and bear arms” without putting it in its proper con-
text —“A well regulated Militia necessary to the security of a free State.” This
prefatory language indicates one’s right to “keep and bear arms” cannot exist
without a “well regulated Militia” composed by a state. The Supreme Court
majority’s belief that “State” equates to “country” is a textual farce. There
was no legislative historical evidence to support such a conclusion. Never-
theless, individual right advocates would like us to believe, by virtue of their
reasoning, that any word or phrase of Madison’s initial draft of the Second
Amendment that was substituted for another did not change in meaning.
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Thus, according to their argument, we should instead interpret the Second
Amendment as it was first proposed. Such an argument is erroneous and
ignores the political process by which our Constitution and Bill of Rights
was adopted. It is frightening that the Supreme Court allowed such a deter-
mination to stand. For such reasoning could be applied to any part of the
Constitution, and in doing so, irrevocably undermine our affirmative rights
and protections.

It must be remembered that the Second Amendment was adopted to
check Article I, Section 8, of the Constitution, which states Congress shall
have the authority to “provide for organizing, arming, and disciplining, the
Militia.” This means the Second Amendment was a provision governing the
“Militia.” It is a point the Philadelphia Independent Gazerteer addressed in
its September 9, 1789, issue. The gazette described what would become the
Second Amendment as a provision that did not “abridge” the “absolute com-
mand vested by [the Constitution’s] other sections in Congtess over the mili-
tia.”™ The provision was described as such because the Second Amendment
did not prevent the militia from being “subjected to martial law” or from
being “marched from state to state.””* It only prevented the federal govern-
ment from impeding on the states” ability to arm its militia.



CHAPTER FOUR

The Conditional Right
to Keep and Bear Arms

Courts that have analyzed the meaning of the Second Amendment have
often done so without mentioning the three conditions upon which the right
is based. The conditions are that the individual must be (1) in support of
just government, (2) willing to “keep and bear” arms during times of emer-
gency, rebellion, or invasion, and (3) willing to be subjected to martial law.
It is important the individual be willing and able to meet all three condi-
tions to have a claim in exercising their “right to keep and bear arms.” For
these conditions were put in place as a means to check unjust, unruly, undis-
ciplined, and vigilante behavior.

Excluding the ruling in Heller, and prior to that decision, both the indi-
vidual right and collective right courts had addressed the first condition —
that the individual must be in support of just government. It is logically and
historically viable that an individual does not have the right to perform mil-
itary service against the very country that gives him that right. Such action
is not exercising one’s right to “keep and bear arms.” It is treason. While
some may argue that the Second Amendment reiterates Locke’s theory that
the people may employ arms to usurp unjust government, the historical evi-
dence of the Framers does not support such an assertion. There were numer-
ous laws against the practice of groups assembling with arms outside of
militia duty.

Moreover, the Constitution set up the means by which the people may
alter and abolish unjust government. The people’s ability to participate in
elections, local and national, allows them to change the government fre-
quently. There exists only one exception that would allow the people to exer-
cise their “right to keep and bear arms.” This would occur if the national
government used its standing armies to suppress the people’s constitutional
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rights. The Founders were not only fearful of what foreign standing armies
might impose, but of the consequences an unchecked domestic standing
army could bring with it as well. It is in this limited instance that the peo-
ple’s exercising of the Second Amendment would be constitutionally per-
missible.

The second condition — that the individual must be willing to serve
their country in times of emergency — has never been mentioned. Service in
the militia, both state and federal, was not an option. It was a duty. Out-
side of the exemptions provided by the governments, individuals were
required to register with their local company, attend musters, often but not
always required to purchase and maintain their own arms and accoutrements
subject to fine, and perform patrols. The only way an individual was excused
from these requirements was if he were religiously scrupulous to bearing
arms, paying a fee, or finding a substitute. One’s militia service was, there-
fore, not something to be taken lightly. One never knew when the next con-
flict would arise. At any moment an Indian conflict or slave insurrection may
require the calling out of the militia. In a sense, the militia was a perpetual
military draft. Individuals were often put into militia classes. One’s class
decided when, where, and for how long they were to be deployed.

The courts have also never addressed the third condition — that the
individual must be willing to be subjected to martial law. This phrase is
somewhat confusing because what we know today as “martial law” has a very
limited meaning. The eighteenth-century definition differed in that it had
two applications. Its first application involved what we associate with mar-
tial law today. This is where there is a suspension of the legal structure,
replacing it with law at the discretion of the executive. The second applica-
tion is not, in truth, associated with this contemporary definition. It involved
laws governing the exercise of the military, or in other words, what we today
call military law. While the two forms of martial law seem ostensibly differ-
ent, the Framers found both applications to operate on the same founda-
tion — the fear of standing armies.

Only through standing armies could martial law be used to subdue the
populous. It was also only through the maintenance of standing armies that
martial law was made necessary. For without martial law, it was universally
feared an army could never be tried under the common law. This was because
a standing army’s purpose was to either protect the populous against an
invading threat or to invade another country, making their actions deemed
to be above the law. Thus, some other form of law had to be instilled out-
side of the common law as a means to check an army from carrying out law-
less actions. Even though its application was necessary, the theory behind it
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was the issue of much debate and reform from its Roman inception up to
the adoption of the United States Constitution. For many saw how its unfet-
tered exercise might undermine the democratic underbelly of a Republic.

This third condition has never been mentioned for good reason. This
is because when the Founding Fathers drafted the Constitution in 1787, they
did so without alluding to martial law. This is particularly surprising given
their disdain for its exercise during the eighteenth century. It is not to say
that the Constitution does not offer any protection against the use of mar-
tial law. Article I, Section 9, does guarantee that the writ of habeas corpus
will not be suspended.' In spite of this, the article offers little insight into
the Founding Fathers’ opinions on the use and exercise of martial law. For
example, in what circumstances it can be applied, for martial law imposed
a stricter form of justice that in many instances could subvert individual guar-
antees. The potential impact on individual rights was essentially unchecked.
Nevertheless, the Founding Fathers saw its second application — military
law — essential to the formation of the new country. Without it, it was feared
the military would subvert the civilian authority and deem the populous a
distinct class.

Martial Law and American Independence

First, a brief history of the exercise of martial law, in reference to the
military taking over the normal administration of justice, is necessary to
understand its military application. It was in 1775, that the colonial gover-
nors’ declarations of martial law would have a significant impact not only
on the American colonists taking up arms, but also in their push for inde-
pendence. Following the Proclamation of 1763, English administrators in
multiple instances had considered declaring martial law in the colonies. It
would not be until the colonists thought it was necessary to take up arms
that martial law was ever declared, though. In every instance before this the
civil law was never subverted in favor of martial law.

For example, revolutionary fervor heightened in October 1768 when
Massachusetts Governor Francis Bernard requested the aid of two regiments
to maintain order in Boston. The action only provoked further resistance
from the colonists. The event was marked by a frantic preparation of arms.
While the colonists were reacting in fear of a standing army and portraying
a picture of an “iron-fisted military dictatorship, its inhabitants cowering in
terror, [and] its legal constitution abandoned,” nothing was further from the
truth.? By January 1769 things had gotten much worse. Lieutenant Gover-
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nor Thomas Hutchinson had been informed that Samuel Adams had
remarked, “Let us take up arms immediately and be free, [by] seiz[ing] all
the King’s officers,” and “we will destroy every soldier that dare put his foot
on shore; His Majesty has no right to send troops here to invade the coun-
try, I look up on them as foreign enemies.” Even in the face of these threats
of rebellion and insurrection, Hutchinson and Bernard maintained the civil
system.

Tensions continued to escalate when a loyalist printer, John Mein,
refused to adhere to the non-importation agreement. In broad daylight,
patriots assaulted his person. In self-defense, Mein drew a pistol and fired
into the mob. In the heat of the scuffle Mein was somehow able to escape to
the town’s main guard, begging Hutchinson for protection. Hutchinson was
now alone. Bernard had sailed for London that same month to discuss Mass-
achusetts’ state of affairs with the king.’ In the meantime the lieutenant gov-
ernor had to make a decision regarding the incident and the troops in Boston.
While Mein would be given no redress, and forced to sail to England dis-
graced,® Hutchinson would again give way to the rebels by ordering one of
the regiments removed from the town.”

It was actually not until June 12, 1775, that martial law was ever declared
by Thomas Gage.® Just months prior, Gage had been advised by Lord Dart-
mouth that he had the power to proclaim martial law under the Massachu-
setts Royal Charter “in time of War, Invasion, or Rebellion.” Even though
Gage was aware of this power, like Hutchinson, he chose against such action.
In fact, Gage recommended to his superiors that all attempts of peaceful dis-
course be exhausted before such a proclamation should ever be made. Instead
he proposed that a proclamation pardoning all treasons be issued, only pre-
scribing to offer a reward for the capture of the members of Congress.”® It
wasn’t until nearly 30,000 rebels surrounded Gage that he would finally issue
his proclamation of martial law. It was an act of desperation and one of the
minimum options available to him for on the same date, he would also con-
ceive of plans to incite the slaves and recruit the Indians to his cause’— any-
thing in order to ensure his men’s safety as well as maintain the crown’s
prerogative.

On November 7, 1775, Virginia Governor Lord Dunmore would issue
the most infamous declaration of the martial law. He offered freedom to all
rebel slaves and indentured servants that would join the British standard.”
Like Gage, Dunmore’s declaration came as a result of many frustrating events.
It was only once Dunmore felt he was unable to restore order in Virginia
and forced to preside as governor aboard the ship HMS Fowey, that he
resorted to declaring martial law. Although the actual physical contribution
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of Dunmore’s declaration was miniscule, with only three to six hundred
slaves flocking to his standard, the psychological impact was immense."” The
fear of slave insurrections had perpetually existed in the Southern colonies
throughout the eighteenth century since the Stono Rebellion." Now, for the
first time, slaves would not have to flee Virginia for their freedom. They
would merely have to escape to the closest British garrison. The only con-
dition of their freedom being they had to support the war effort against their
former masters.

The overall impact of Gage and Dunmore’s declarations of martial law
was indeed telling on American independence and the formation of state con-
stitutions. Even before independence was declared, Congress had addressed
Gage’s declaring of martial law as one of the five reasons why the colonies
had taken up arms.” It was the “General, further emulating his ministerial
Masters” proceeding to “supersede the course of the Common Law, and
instead thereof to publish and order the use and exercise of the Law Mar-
tial” that aided Congress in proclaiming “Our cause is just.”® The impact
of the governors declaring martial law could also be seen in the Declaration
of Independence. Out of the twenty-seven grievances comprised in it, two
can be implied to refer to Gage and Dunmore’s declaring of martial law,
including (1) “he has affected to render the military independent of, & supe-
rior to, the civil power,” and (2) “he has abdicated government here by
declaring us out of his protection and waging war against us.”"

Through the authority of the Continental Congress allowing each state
to form its own government, each state made sure to address the issue of
martial law. Virginia’s Declaration of Rights of 1776 stipulated “all power of
suspending laws, or the execution of laws, by any authority, without the
consent of the Representatives of the people, is injurious to their rights, and
ought not to be exercised.”® The 1780 Massachusetts Constitution would
guarantee the “power of suspending the laws, or the execution of the laws,
ought never to be exercised but by the legislature, or by authority derived
from it, to be exercised in such particular cases only as the legislature shall
expressly provide for.”” Meanwhile, in 1776, North Carolina’s Declaration
of Rights would read “that all powers of suspending laws, or the execution
of laws, by any authority, without consent of the Representatives of the peo-
ple, is injurious to their rights, and ought not to be exercised.”*

It is clear that the Founding Fathers abhorred the idea of exercising
martial law because they believed such an imposition subverted the rights
of the citizens. Furthermore, it was believed this subversion of rights under-
mined the democratic principles of the Republic. Although this explains the
principle reflecting strong objections to martial law, it also must be remem-
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bered one could not exercise martial law without a sufficient military force
to enforce it. Thus, this is how the other form of martial law — military
law — developed and even became a prominent staple of justice in order for
the Founding Fathers to create their own republic.

Martial Law’s Beginnings in the Roman Republic

The first Western treatise to examine the need for martial law govern-
ing the military would appear in De re Militari. It was written by Flavius
Vegetius Renatus between the late fourth and early fifth centuries as a dis-
course of Roman warfare and military principles. Flavius’ work shows the
late Roman Empire was well aware of the problems that arise from the main-
taining of a standing army. It was observed that the army, when gathered
together but not engaged in battle, “occasionally raises riot, and when in
fact it is unwilling to fight, it pretends to be angry at not being led out to
battle.”” It was because of these potential riots that soldiers “should be held
to every article of discipline by the strictest severity of tribunes, ‘vicars’ and
officers, and observe nothing but loyalty and obedience.”*

As a means to accomplish such control, it was believed that, when the
soldiers were not in combat, they should be in constant training in the
“review of arms,” “shooting of arrows,” or “throwing [of] javelins.” This
would give the soldiers no opportunity to take a leave of absence and cause
mischief.? If they were well-trained and disciplined as a means to be in a
constant state of readiness, not only would they be a competent and efficient
fighting force, but they would also not undertake dangerous mutinous actions
that could endanger the Republic.?

In regards to punishment, Flavius disciplined soldiers that behaved in
a “disorderly or mutinous” manner by segregating them from camp as a
means to: (1) maintain order, and most importantly, (2) maintain the army’s
moral. He knew if these individuals that behaved mutinously were harshly
dealt with, it might lead to a large mutinous retaliation.?® This did not mean
that unruly or mutinous soldiers ever eluded punishment. In some instances,
“extreme necessity” would require the “medicine of the sword.” If this had
to be done, it was preferred that the “ancestral custom” was followed by pun-
ishing only the “ringleaders” of the crimes, so that “fear extends to all, but
punishment to a few.”?¢

What is interesting about military law during the late Roman Empire
period is that it was not very expansive and was not much different from the
civil law. When Emperor Justinian codified all the Roman laws in the Cor-
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pus Juris Civilis of Justinian only a handful of the thousands of pages cover
the military.?” It is uncertain why the military was not subjected to the more
stringent legal structure that we know today. It can be inferred that the severe
punishments in Roman criminal law, in addition to the expansiveness of the
civil code, caused little need for the military class to be treated much dif-
ferently from the civilian population. The section of Roman law that did
affect the military mainly referenced issues that only affected the army. The
majority of these laws referenced crimes such as desertion, who may serve,
when a soldier may purchase land, and rules regarding military arms. Most
punishments, especially regarding the different forms of desertion, were by
penalty of death, but even a soldier that “lost his arms in time of war, or has
sold them, [was] punished with death.”?®

Although most of the military punishments were of a capital nature,
soldiers did not appear before a magistrate for crimes committed. In fact, it
would not be until Emperor Constantine that a judicial reform would be
made allowing soldiers to be tried by the civil authority.” Until that time
it was standard practice that the commanding officer administered justice in
all cases affecting soldiers.® The theory behind this was circular. It was
believed that due to the necessity that the soldiers follow the orders of the
commanding officer, and because the commanding officer was the enforcer
of discipline, it should be the commanding officer that administered the jus-
tice because there could be no law besides his orders.*

The reigns of Julius and Augustus Caesar led to a change. It had been
Roman custom during times of peace that the military disband. This prac-
tice ceased. No longer could the soldiers be discharged in the same manner
as republican armies. This meant that for the next two centuries a danger-
ous military esprit de corps flourished throughout Rome.*

Only after many abuses by this new militaristic and imperial power
were the military structure, organization, and discipline reorganized by Con-
stantine. This included separating the civil and military jurisdiction in the
provinces. Now the commanding officers were restricted to the military juris-
diction of their territories, while civil governors were given jurisdiction over
the civil population in the same area.’® Although this change did not pre-
vent commanders from hearing civil cases involving soldiers, it dually opened
the door for the civil authority to try soldiers in certain cases. No longer
were the soldiers to be strictly adjudicated by their commanding officers.

This did not mean the new judicial system was free of problems. For
example, during the reign of Emperor Anastasius, the soldiers stationed in
the eastern portion of the empire were being tried by civil magistrates for
both civil and criminal violations. Anastasius would write to the general of
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that sector “both civil and criminal cases which affect the soldiers aforesaid
shall not be brought for hearing before the magistrate of highest authority
in the East, but shall be determined by the tribunal of your Highness.”**
This was not intended to prevent the civil authority from assisting the mil-
itary in coming to a just determination in all cases arising. Such practice was
actually encouraged. The emperor simply hoped both the civil and military
authorities would “aid one another, so that the examination of public and
private causes, and even executions, shall not take place in their absence.”®
The civil authorities were not to try the soldiers unless the commanding
general chose to abstain from hearing the case. The commanding general
could always exercise the option of turning over the case to the civil magis-
trate. The emperor just wanted to be sure both the civil and military author-
ities were not trying the soldiers. Anastasius stipulated:
But as We have ascertained that certain persons have been so rash and unjust
as to bring some of the soldiers above mentioned not only before the tribunal
of Your Highness, but also before that of eminent magistrate who presides in
the East, for the purpose of accusing them at the same time before both tri-
bunals, and obtaining different judgments against the same persons for the
same causes, in order that, hereafter, such snares may not be laid for Our sol-
diers, and to prevent confusion from arising in complaints brought against
them, no one shall be permitted to accuse any soldier, or soldiers, before the
tribunal of your Highness, and prosecute him, or them, either civilly or crimi-
nally, even though he may have obtained an order of the judges, or of the
commanders, when the former have any matter before you which has not yet

been decided.?®

Furthermore, because of the perpetual fear that the military would sub-
vert the civil authority, the Romans deemed it important to keep the mili-
tary class separate from the civil for other reasons. For instance, it was law
that any man employed in the army was forbidden to perform civil duties.
Any attempt by a soldier to work outside of his employment in the army
would cause him to be “immediately dismissed,” and “deprived of all priv-
ileges.”¥ The practice would also be adopted by the Founding Fathers. They
too saw the importance of keeping the military separate from civil affairs.
An unchecked collaboration of the two classes could lead to a military dic-
tatorship, the enactment of martial law, or a subversion of the civil author-
ity, thus undermining the principles of the Republic.

Martial Law in England

Given the Roman Republic’s heavy influence on Western culture even
today, it is not surprising that England adopted much of the same structure.
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For the demise of the Roman Republic had been well studied as a means to
ensure the success of English democracy, serving as an example of what to
and what not to do. One of the principal “not to do’s” was the maintaining
of a standing army. To ensure this, England had subscribed to a quasi-mili-
tia system. By the seventeenth century this would change. Standing armies
were becoming a common practice by the Stuart monarchy, and the issue of
martial law in times of peace would present itself.

For example, in 1624, England was facing many internal threats from
the maintenance of its standing army. It was no fault of the army itself. King
James I and his government simply had not established any system of sup-
plying, feeding, clothing, and handling the creation of a large force of men
within the small British island. As a result, much lawlessness occurred. Theft
of cattle, food, and other essential articles were rampant, some of which led
to the deaths of soldiers. It was the lack of a sufficient system to properly
maintain an army that led many exasperated townspeople to resort to self-
defense as a means of protecting their property.®®

The problem rested with the lack of a sufficient judicial enforcement
to try soldiers for crimes committed. The civilians were unable to obtain
any form of justice due to the soldiers being exempt from the courts’ juris-
diction. As a remedy, appointments for commissioners of martial law courts
were given to town magistrates to try soldiers for violations under military
law. Initially there existed overlapping jurisdiction between the common,
civil, and military legal systems. It was at the commissioner’s discretion as
what type of law he wished to apply.’” In 1628 this would change. There
began to be too much confusion as to when the military could, if ever, be
subjected to the jurisdiction of the civil authority.

The problem specifically arose when King Charles I’s army, stationed
in Banbury, had threatened to set fire to the town. A multitude of other out-
rages were committed, leading the town’s constable, George Phillipes, to ask
for redress.® There was no debating that the army was stationed there to
thwart off a potential invasion by the French or Spanish, but these enemy
forces had not arrived. Thus, the town was left in the hands of the military,
a standing army on English soil, in a time of peace. This left Parliament to
debate whether martial law or common law should apply to soldiers during
times of peace.

Apparently the surrounding legal authorities had been told that “no
justice was to commit any soldier but for treason or felony,” leaving many
soldiers unpunished for crimes committed.” The secretary of state, Viscount
Conway, supported the notion of coexisting jurisdictions. There should be
cooperation between the civil and military, with the officers having primary
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responsibility over exercising what discipline was to be enforced. Conway
was for such a proposal because he thought it was too burdensome for the
soldiers to know the law of the land. Henry Montagu, a former chief jus-
tice, disagreed. He thought it was wrong for soldiers to believe their officers
shall only govern them without being held liable to the civil authority. He
reminded his fellow members of Parliament of the importance in distin-
guishing common law from martial law. Martial law could not be above the
common law because of the need for cooperation between the civil and mil-
itary authorities. If the military were superior to the civil in the administer-
ing of justice, then the military would also be superior to the civil in authority
and governance.*

Meanwhile, John Williams proposed a medium between Conway and
Montagu’s approach to the issue without addressing the relationship between
martial and common law. Williams thought the soldiers should not only
submit themselves to discipline of the military law but, in addition, be sub-
jected to the laws of the land, with neither form of law being superior to the
other.

The issue was not immediately resolved. What did not make sense to
Sir Edward Coke was how martial law should apply at all in this instance.
He felt that martial law should be contained by the common law because it
was illegal to exercise in times of peace. “When the Chancery is open, this
law sleeps,” he argued.”® Coke’s comments did not create a consensus, and
the debate was moved to a later date. Parliament was left to consider the fol-
lowing: “first, to consider the extent of martial law; 2ly, to know what valid-
ity it is in time of peace, and whether the common law may add or diminish
strength to it, then the continuance of it.”*

On April 15, when the debate reconvened, Coke’s resubmitted his argu-
ment — that only in times of war when the king’s courts are closed could
martial law be executed. It was further pointed out by Robert Mason, that
even treasonous and rebellious subjects received trials when such courts were
open. Thus to Mason, he did not see the validity of martial law in this
instance.” He felt that the common law clearly placed a restriction on the
use or exercise of martial law in such circumstances. Humphrey May dis-
agreed on the grounds that the common law did not cover the disciplining
of soldiers. May argued, “It is impossible an army should be governed with-
out martial law ... [because] if a soldier draw a weapon against an officer,
the common law will not give any remedy for it.”

May’s point was valid. For if the military was only subjected to the
jurisdiction of the common law in times of peace, how were treasonous or
mutinous activities to be tried? How was an officer to discipline his soldiers
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without the punishments afforded by martial law? Unfortunately for May,
there was no legal precedent to support this argument, only his logical con-
clusion. John Selden reminded the members that the Romans also had their
de re militari to show there had existed a system where the martial law worked
in conjunction with the civil law. This argument failed, though, because
even Roman martial law was limited to operating during times of war. The
Roman laws had never been intended for martial law to apply outside this
context, because their armies were forbidden from being stationed among
the citizens.

It was well known by Parliament that the king could execute writs of
martial law to areas that had been invaded or stricken by war, foreign or
domestic. Thus, as Francis Ashley stated, it would seem that martial law was
meant to serve “for a supply in defect of the common law when ordinary
47 The potential abuses that may result from
martial law were why it was so limited. But if “martial law is merely for the
necessity for things that the common law cannot take notice of,” as Henry
Rolle asserted, was it not necessary that there always be some form of mar-

proceedings cannot be had.

tial law whenever armies are raised? What remained unanswered was: Where
were the limits to its exercise?®® For armies may be raised in peace when
preparing for war and vice versa, or as Selden so eloquently stated it, “war
is peace because it is a preparation to peace, and peace to war.”#

Sir Henry Marten was willing to concede the point that the military
should always be subjected to martial law whenever raised. He just preferred
that the common law take precedent whenever it may be executed with “con-
venience.” Otherwise the martial law should take precedent in trying sol-
diers for crimes committed.>® What was to be considered convenient, though?
Selden reminded Marten that “convenience does not make law,” and cer-
tainly it should not in such a dangerous case as martial law. Selden, and other
advocates of the common law being superior to the martial law, would have
to make a fundamental concession. Somehow the common law and martial
law had to work together to quell the dangerous nature of armies.

It is with this regard that Coke felt the common law would have to give
way to the exercise of martial law in some form. For when there is prepara-
tion for an offensive or defensive war, the people must give way to martial
law becoming a precedent in the justice system. It was not only necessary to
protect the people from unruly armies, but to aid in the discipline of the
soldiery when it came time for war. Certainly the people, especially the sol-
diers serving, would have to sacrifice some of their natural and civil rights
for the benefit of the whole. As Marten had advocated, marital law was a
necessity because it was very difficult to control soldiers unless they were
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“governed under known, preferably published regulations.”" This was true
even if its exercise superseded a man’s rights such as trial by jury of his peers.

In the end, the debates settled nothing except to create a few theories
as to how and when martial law may be applied to the soldiery. The only
thing that was certain, and which did become an issue of contention, was
that martial law, in its military law form, should never apply to the citizenry
in times of peace. Even the 1628 Petition of Right would not settle the mat-
ter. That document only addressed the impropriety of quartering of sol-
diers, stating:

Whereas of late, great companies of soldiers and mariners have been dispersed
into divers counties of the realm, and the inhabitants, against their wills have
been compelled to receive them into their houses, and there to suffer them to
sojourn, against the laws and customs of this realm, and to the great grievance
and vexation of the people... And that your majesty would be pleased to
remove said soldiers and mariners; and that your people may not be so bur-
dened in time to come.’?

Throughout the seventeenth century, the issue remained unsettled.
Standing armies became a staple of the times, especially with the creation of
the Cromwellian Protectorate. Thus, when the Stuart monarchy was restored
to power in 1661 there was a large anti-standing army sentiment.>

The issue would resurface again in 1688. James II raised a force of
50,000 men in response to a rebellious attempt to overthrow him as king.
Moreover, he also decided to give military commissions to Catholics, caus-
ing great fear that Catholicism would usurp the Protestant religion. These
events, coupled with a multitude of other grievances, led to the Glorious
Revolution 0f 1689, which ultimately led to the Declaration of Rights of 1689.
Article 6 of that Declaration ensured the “raising or keeping a standing army
within the kingdom in time of peace, unless it be with the consent of Par-
liament, is against the law.”** Technically, the Declaration of Rights did not
immediately take effect due to the presence of William of Orange’s stand-
ing army. Once a full transition in authority occurred, though, Article 6 was
supposed to take effect.

The transition never occurred. England’s empire began to flourish in
the start of the eighteenth century, causing the need for a permanent stand-
ing army to exist. The Machiavellian principle that a militia was “necessary
to a free State” remained entrenched in English Whig ideology. Neverthe-
less, an army would have to be maintained in order to prevent James II and
the Stuart line from reclaiming the crown. Besides, William and Mary were
currently embroiled in an unending conflict with Holland and France. Con-
sequently, an army would be required until those wars ceased. Lastly, a
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militia-based military was no longer thought to be an adequate fighting force
against the trained professional armies of the European continent. William
Blackstone even logged, in his commentaries:

But, as the fashion of keeping standing armies ... has of late years universally
prevailed over Europe ... it has also for many years past been actually judged
necessary by our legislature for the safety of the kingdom, the defense of the
possessions of the crown of Great Britain, and the preservation of the balance
of power in Europe, to maintain even in time of peace a standing body of
troops, under the command of the crown; who are, however #pso facto disband
at the expiration of every year unless contained by parliament.>

Even with a standing army deemed as a necessity by the majority of
Parliament, fundamental opposition to the idea persisted. Philosopher Alger-
non Sidney was one of these critics, borrowing from the radical Whig ideals
of the militia and from Machiavelli and James Harrington. Sidney argued
against the maintenance of a standing army, not only because it infringed
upon the civil liberties of the people, but also because it perpetuated depend-
ent relationships in society.’® It was up to the people to respond against any
efforts to maintain a standing army and to demand the reestablishment of
the militia. For he further argued that if the citizenry failed to do so, then
they — the people — must be corrupt. It was up to the people to claim their
“birthright to bear arms.” Furthermore, Sidney believed citizen armies had
greater military potential than and were far superior to any hired mercenary
army. He attributed this to the “quality of commanders and the courage of
rank and file” a citizen army had over any standing or mercenary army. While
standing and mercenary armies were fighting for specie and plunder, a cit-
izen army was fighting for much more — their national pride and property.””

Other prominent philosophical opponents of a standing army would
publish their sentiments regarding the subject. Robert Viscount Molesworth
used, for purposes of exemplification, the history of Denmark (in his Account
of Denmark as It Was in the Year 1692) to show the effects of what happens
when a freely-based militia system is overridden by an absolute monarch’s
standing army. Molesworth attributed Denmark’s decline as a free nation to
the moment when the citizenry failed to accept their civil responsibility in
maintaining the militia. It was Denmark’s inability to defend their liberties
that led to the rise of that country’s absolute monarchy.*® John Trenchard,
John Toland, Walter Moyle, and Andrew Fletcher also published popular
tracts regarding the impropriety of a standing army. Like the writers before
them, these radical Whigs pushed the idea that professional soldiers were an
immediate threat to the constitutional balance of Britain.”

These philosophers still did not answer the question as to when and
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under what circumstances martial law was justified. Neither were the issues
addressed of under what particular circumstances the common and civil law
applied to soldiers, nor whether martial law superseded the authority of other
forms of law in times of peace. The philosophers of the era were so adamant
on the impropriety of having and maintaining a standing army that the issue
was somehow never addressed. In their view, standing armies were illegal to
the principles of the republic. The applicability of martial law in times of
peace was, therefore, a moot point. Because if standing armies did not exist
in times of peace, then there would be no need for the exercise of martial
law in times of peace.

In the beginning of the eighteenth century, Parliament would devise a
temporary solution to the problem — the passing of annual Mutiny Acts.
Given its authority to raise standing armies in times of peace, Parliament
would also need to pass laws for the governing of those troops. The politi-
cal and international climate of the time deemed it a necessity that troops
be kept in a constant state of readiness. Although Parliament only author-
ized the existence of a standing army for a year at a time, the authorizing of
these troop levies coincided with the passage of the Mutiny Acts as a means
to keep the soldiery trained and disciplined. The acts provided a happy
medium between the exercise of martial and common law. Now, any crime
in which military personnel could be punished under the common law was
to be tried by the civil magistrate, including the crime of blasphemy or of
speaking “against any known Article of the Christian Faith.”®® Only when
the civil authority made no application within eight days of the offense could
the accused be tried by court-martial by the Articles of War.®

What also derived out of the Mutiny Acts was something that had never
been considered before — the trial of civilians under martial law in times of
peace. Prior to 1689, civilians had never been tried under martial law in
times of peace, unless the civilian was charged with the crime of treason,
but even this type of circumstance had long been dealt with in Roman and
English common law. Now, civilians who were camp followers could be held
liable to some of the regulations of the Articles of War, thus, subjecting
themselves under the jurisdiction of martial law courts.®?

The first major English commentator to remark on the function of mar-
tial law within the judicial structure of English society was Blackstone. Just
as the many interpreters preceding him, Blackstone could find no well-
established precedent regarding its exercise. For he observed that martial law
“is built upon no settled principles, but is entirely arbitrary in its decisions.”*
He only viewed its function being the “necessity of order and discipline”

within the army, and therefore “ought not to be permitted in time of peace.”*



FOUR. The Conditional Right to Keep and Bear Arms 109

Despite this, Blackstone supported the function and purpose of martial law
and the Mutiny Acts governing it. He only differed in the opinion of pun-
ishments. He did not see how the same punishments should be inflicted at
all times; he understood the importance of strict regulations in time of actual
war but hoped that, “in times of profound peace, a little relaxation of mil-
itary rigour would not, one should hope, be productive of much inconven-
ience.”®

Blackstone knew it was well settled in Roman law that desertion in
time of war was punished with death, but in times of peace the same crime
was handled “more mildly.” The Mutiny Acts did not make this distinction,
though. It had been English tradition prior to the adoption of the Mutiny
Act that militia men who deserted in times of peace were given a much
lighter punishment than in times of war. Unfortunately, given that the
Mutiny Acts did not articulate this distinction in the law, Blackstone feared
the possibility of an “absolute legislative power” in this regard.®® There would
be no end as to what crimes the legislature could create within the Mutiny
Act’s provisions. Thus, its passage was a “vast and most important trust ...
an unlimited power to create crimes, and annex to them any punishments,
not extending life or limb!”®” He only hoped some “future revision of this
act” will be to “enact express articles of war for the government of the army”
or that some restriction be placed in the constitution as to prevent abuses
from the exercise of martial law.®®

Martial Law and the American Colonies

While the Mother Country had formulated a multi-functioning system
of martial law to handle the problems with the creation of its permanent
standing army, the American colonies had no need for one. Even though the
notion of a militia was in slow decline within England, the American colonies
still found the institution extremely applicable to their needs. The system
was not only cost-efficient, but more capable than any other system could
have been for the colonists. Their borders were too vast for the use of a
standing army to be effective. It was clearly better, tactically speaking, for
the colonists to incorporate the militia for their defense. The main benefit
being it provided a rapid response force from every settlement. What’s more,
the primary threat was not the encroachment of their lands from European
powers but from disputes with local Indian tribes and the internal threat of
slave uprisings. Though European conflicts had spread to the American fron-
tier, these armies generally did not interfere with British colonial America.
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Also, since European armies generally operated on the frontier, and there-
fore outside of colonial settlements, the ideological conflict between martial
and common law was not as prominent as it had been in England.®

In fact, the issue of whether to try soldiers in times of peace under the
common or martial law did not seem to even gain notice until things came
to a head with the infamous Boston Massacre. The event was the culmina-
tion of tensions between the soldiers and colonists over many serious mat-
ters. Most importantly it showed the colonists’ disdain for the use of standing
armies in any capacity outside of a foreign conflict. For it was commonly
deduced by the leading scholars and philosophers that a standing army oper-
ating within the jurisdiction of the civilian populous would eventually be
used to usurp the civil and common law. Although this never occurred, as
many feared it would after the Boston Massacre, colonists still felt the British
soldiers would have their actions on that fateful day in Boston excused. The
acting governor of Massachusetts, Thomas Hutchinson, ensured this would
not be the case by subjecting the soldiers to a civilian trial.

For even though the troops were perpetually under the “strict regula-
tion” of martial law while sent to “restore the public peace,” they were also
still accountable to the civil authority for their actions.”® This also did not
excuse the civil authority from not granting the soldiers the “right of self-
defence.” Justice Trowbridge, who presided over the case, explained, “Where
any one is, without his own default, reduced to such circumstances that the
laws of society cannot avail him, the law considers him as still, in that
instance, under the protection of the law of nature.””! It was important that
“this rule extends to soldiers as well as others; nay, while soldiers are in the
immediate service of the king, and the regular discharge of their duty, they
rather come within the reason of civil officers and their assistants, and so are
alike under the peculiar protection of the law.””?

Many of the colonists who had lived under the cloak of British soldiers
did not see how this decision was just. They did not ask for a standing army
to be present. To them, the soldiers should be held to a higher and stricter
standard than the civilians they protect, thereby making the soldiers account-
able for their actions, self-defense or not. These soldiers” intentions were
even widely considered malicious. Many civilians could not grasp how it was
constitutionally viable that the soldiers were presiding over the very popu-
lous they were supposed to protect, with no foreign enemy in sight. Their
logic was that the soldier has “no right at all” because he has “committed an
outrage, [and] we have an equal right to inflict punishment, or rather
revenge.””? Patriot Josiah Quincy addressed this issue in his speech to the
jury, reminding them that the soldiers were citizens too. He stated:
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To be reminded of the color of his garb (by being called a “lobster,” “bloody
back,” “coward,” etc.), by which he was distinguished by the rest of his fellow
citizens; to be compared to the most despicable animal that crawls upon this
earth, was touching indeed a tender point. To be stigmatized with having
smarted under the lash at the halberd; to be twitted with so infamous an
ignominy, which was either wholly undeserve, or a grievance which should
never have been repeated: I say, to call upon and awaken sensations of this
kind, must sting even to madness. But accouple these words with the succeed-
ing actions —“You dastard — you coward!” A soldier and a coward! This was
touching, “the point of honor, and the pride of virtue.” But while these are as
yet fomenting the passions, and swelling the bosom, the attack is made... Gen-
tlemen of the jury, for heaven’s sake, let us put ourselves in the same situation!
Would you not spurn at the spiritless institution of society, which should tell
you to be a subject at the expense of your manhood? But does a soldier step
out of his ranks to seek his revenge? Not a witness pretends it... Does the law
allow one member of the community to behave in this manner towards his fel-
low citizen, and then bid the injured party be calm and moderate?”

What Quincy was reminding the people was that the soldiers are also
members of the citizenry they are employed to protect. The soldiers too have
the same natural rights of the citizens and, therefore, should be held to an
equal standard. It is interesting that Quincy stood to protect the rights of a
soldiery that he himself disdained. He was an ardent patriot and could have
easily stood by and watched the soldiers suffer a fate that would have aided
his political cause, but instead he felt the serving of justice was a higher pur-
pose than that of his own ideals.

Quincy had feverishly remarked that he wished the British army “must
be removed, or they will in the end overturn and trample on all that we ought
to hold valuable and sacred.””® The situation in America reminded him too
much of what happened to the Roman Republic under Caesar or to England
under Cromwell. Philosophers such as Algernon Sidney had asserted that
armies created out of the state’s populous, such as the British army, were
superior to any mercenary army. Because these armies were comprised of its
own citizens, the “advantages of good success are communicated to all, and
everyone bears a part in the losses.””® Therefore, such an army “makes men
generous and industrious and fills their hearts with love to their country.”
To Sidney, this is how the Roman army was comprised, placing them “above
the rest of mankind.””” Quincy disagreed. He thought this philosophical
theory “deceived that an army of natives would not oppress their own coun-
trymen,” arguing that it was a delusion because “Caesar and Cromwell, and
a hundred others have enslaved their country with such kind of forces.””®

Quincy’s point was simple. It did not matter whether a standing army
was comprised of a state’s own citizens or of foreign mercenaries. He com-
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mented, “No despotick government can ever subsist without the support of
that instrument of tyranny and oppression, a standing army.” For “all ille-
gal power must ever be supported by the same means by which it was first
acquired.”” Quincy knew there had to be some form of a military force to
protect the interests of the state, though. It is here Quincy cited® one of the
most revered and read philosophers of the Founding Fathers — David Hume.

Hume supported the idea of a militia. Without a militia, Hume felt,
“it is vain to think that any free government will ever have security or sta-
bility.”® His idea was not a new one. Much of Hume’s Idea of a Perfect Com-
monwealth was taken from James Harrington’s Oceana, a philosopher also
much revered and read by the Founding Fathers. Harrington saw the “arms
of Caesar” being what “extinguished liberty” within the Roman Republic.?
It was Caesar who changed the quasi-militia system of the Republic into a
standing army, thus subverting the rights of the people. The answer to the
problem was to return to a military structure when the Roman people’s lib-
erty flourished — when there was a militia.

Harrington slightly altered the Roman militia system, though, giving
the ability to bear arms to all citizens.*> This allowed the state to have an
army in the field whenever needed. While states that maintained profes-
sional armies could only draw as many men that had been trained, Harring-
ton’s new militia system could draw out of an annual source of 100,000
youths to create marching armies.®

The new militia served a higher purpose, as well. Harrington’s militia
not only increased the number of men to draw upon, but also muddled the
old class system. No longer were just the poor freemen to be armed to pro-
tect the interests of the lords. Now, the inclusion of all made the “common
soldier herein a better man than the general of any monarchial army.” The
result was that members of the militia gained “that reward which is so much
higher as heaven is above the earth”— the “common right” that “he who
stands in the vindication of, has used the sword of justice for which he
receives the purple of magistracy.”®

This new militia system would become the basis of the American
colonies” defense. Every colony passed laws requiring every able-bodied man
to enroll in its service. At multiple times during the year, its members were
mustered, drilled, trained, and disciplined under military rules and regula-
tions. This included the men being liable to martial law and all the conse-
quences resulting from its practice. Moreover, given that the militia usually
consisted of all men from the ages of sixteen to forty-five years of age, mar-
tial law affected the entire American male populous. All were required to be
familiar with its components and punishments resulting from a failure to
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comply. How strict it should be enforced fostered varied opinions. Surely,
the performance of militia service had to result in some loss of liberty. Just
how much liberty and at what times was up for debate. Nevertheless, mar-
tial law’s function was essential in regulating the “right to keep and bear
arms.” As the New York militia law of 1746 explained, martial law was essen-
tial to create the “due & Proper regulation” required for the “Security &
Defence” of the province.®¢
Josiah Quincy stood with the English philosophers before him. Quincy
would have argued against martial law’s full application to the militia unless
out of necessity. He understood the theory that martial law needed to be
enforced upon the militia to ensure its discipline, but he feared them becom-
ing too disciplined because it would make them a standing army. He wrote:
In regard to Public Liberty, armies if best disciplined are not less to be dreaded
than the worst, but I think more, since their relaxation of discipline takes away
from their union and sufficiency; it renders them weaker and less equal to
mighty mischief; but where they are strict and united, the highest iniquities
are not too big for them. Disorderly troops may rob particulars, ravage towns,
and harass a country; but if you would subdue nations, commit universal spoil,
and enslave empires, your forces must be under the best regulations... Soldiers
know little else but booty, and blind obedience; whatever their interest, or
rapacity dictates, they generally will do. It is in their profession to dispute by
force, and the sword; they too soon learn their power, and where it is an over-
balance for the Civil power, it will always controul the Civil power, and all
things.?”
Quincy’s fear was universally shared among the Founding Fathers. They
did not support England’s sending of British troops to be stationed among
the populous because the king and Parliament “would then do as the Roman
Emperors did.” It was feared that Britain “would make use of that power or
force which corruption had before furnished with them, and pretences would
be found for removing or destroying all those they found they could not
corrupt.”® Although the Founders would not argue that the king and Par-
liament had the authority in England, especially under the Mutiny Act, to
station a standing army among them, it was believed this should not apply
to the colonies. As Thomas Jefferson stated it in a Summary View, “every
state must judge for itself the number of armed men which they may safely
trust among them, of whom they are to consist, and under what restrictions
they are to be laid.”® To the minds of the colonists, these armed men were
the militia. It was up to them to determine who the militia was to consist
of, but most importantly, under what regulations and restrictions.
In his Defence of the Constitutions, John Adams tells the story of how
the Roman people ensured its armies were never stationed among them. It
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had been well established the misery standing armies could impose. Thus,
a law was passed preventing any soldier from marching with arms over the
river of Rubicon. If a soldier ever chose to disobey this law, he would be
declared a public enemy. To remind the soldiers of this duty, an inscription
was erected by the river. It read: “If any general, or soldier, or tyrant in arms,
whosoever thou be, stand, quit thy standard, and lay aside thy arms, or else
cross not this river.”® The story is notable because it effectively displays the
attitude the Founders had regarding martial law. For a soldier to cross the
Rubicon and re-enter the ranks of the populous, he must remove his arms
and return to the civil order. Showing one’s civic role was superior to one’s
military duty. Although the two were undoubtedly intertwined as a means
to protect the nation, the military aspect of society was not to be imposed
on the entire populous except out of necessity.

This is the basis upon which the American militia system operated.
Much like the Roman Republic’s armies, it was every man’s duty to enroll
and serve in the colonial militias. Every man was required to be well trained
and disciplined in the military arts as a means to serve the nation; like in
Rome, every citizen was a soldier and every soldier a citizen. During times
of war and necessity, the citizen was to become a soldier. Once the war or
necessity ended, the soldier was to remove his arms and return to his role as
a citizen. It is this principle that the story so effectively demonstrates. If a
soldier wanted to return to Italy, he was to remove his arms and return to
his role as a citizen. Only when it was his duty to become a soldier again,
may he bear arms by re-crossing the Rubicon.

Martial Law During the American Revolution —
The Articles of War

After the Battles of Lexington & Concord, an English civil war was
upon the colonists. Within a matter of weeks nearly 16,000 militia assem-
bled in the Boston peninsula. They hailed from all over New England,
including Massachusetts, Rhode Island, Connecticut, New Hampshire, Penn-
sylvania, New York, and New Jersey. It was the first time such a large mili-
tia force had congregated in the colonies. It was also the first time these men
had assembled for military duty without being subject to the British mili-
tary rules and regulations.

Artemas Ward was the first to take command of this unorganized mass
of armed men. Most of them assembled upon hearing the alarm, arriving
with nothing but the clothes they had been wearing while at work in the
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fields. After chasing the British to Boston, many felt their work had been
completed.” Men came and went as they pleased, in and out of camp, under
no liability for their actions. While patriotism might have brought them to
the siege ready to risk life and death in the conflict, it did not help their mil-
itary discipline.

The discipline within the militia ranks was severely lacking for many
reasons. First, most militia only mustered for two to four times a year. This
offered very little opportunity for the men to become accustomed to the rig-
ors and strict discipline of a military campaign. Second, without enforce-
ment of the British Articles of War, there were no general military guidelines
for all militia. Each colony had its own rules and regulations. The actions
of an individual in a Pennsylvania company might be liable to punishment
under its martial law, but the same action might be deemed appropriate or
outside the authority of another colony’s martial law. Third, most of the offi-
cers who enforced the discipline were not appointed, but voted by the men
of the company to serve as the commanding officer.

While this last precedent had been put in place as a means to ensure
commanders did not overstep the limits of their authority, it contradicted
the enforcement of strict military discipline. Any officer who was too strict
on his men might find it impossible to fill his beating order, thus losing his
eligibility for commission.’” Lastly, there did not exist any universal train-
ing method for the troops. It was not until 1777 that Baron von Steuben
created his rules of military instruction. This meant that every company’s meth-
ods of firing and maneuvering differed slightly from one another and, without
any military continuity in this regard, there could be no military discipline.

Ward did his best to try to bring military order and discipline to the
patriot force. However, even his efforts, and the utmost efforts of other offi-
cers, could not alter the sway of political and democratic preferences of the
militia. Brigadier General Nathanael Greene was certainly frustrated with
the issue. Greene had “made several regulations for introducing order, and
composing their murmurs.” Nevertheless it was “very difficult [for him] to
limit people who had had so much latitude without throwing them into dis-
order.” There were just too many political obstacles to overcome to get every
colony’s militia on the same page. Enforcement was difficult and soldiers were
fully aware that there was no longer any court or government within Mass-
achusetts. It was understood that the Massachusetts Provincial Congress
might appoint committees or make recommendations, but any orders issued
had no legal authority. It is not to say the soldiers were unwilling to serve
the cause and country. It was just that, as historian Charles Martyn described
the situation, the soldiers just did not “intend to submit to anybody’s arbi-
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trary regulations, nor be censured or punished for violations of rules to which
they had not agreed and which nobody else had the right to make.””*

Upon Washington’s arrival to take charge of the army, he would write
to Congress he had a “sincere Pleasure in observing that there are Materials
for a good Army, a great Number of able-bodied Men, active zealous in the
Cause & of unquestionable Courage.” Nothing could be further from the
truth. The great thing about Washington’s character was that he knew how
to address Congress to make a situation seem as optimistic as possible. Only
in his writing to his fellow generals and friends did Washington ever exert
his true feelings on the subject. The grim reality was what he wrote to his
friend Richard Henry Lee, stating, “Between you and me I think we are in
an exceedingly dangerous situation.””

The problems were too numerous to count, but the greatest difficulty
was to what extent the soldiers should be punished for violations of martial
law. Washington was a staunch disciplinarian when it came to soldiering.
He felt martial law served many purposes, including the creation of an obe-
dient, effective fighting force, enforced daily discipline and order, added to
the distinctions in rank, and furthered the subordination of soldiers.”® Wash-
ington’s army was much different than anything on the European continent,
though. The professional British and Prussian forces did not have the prob-
lem of short-term enlistments. Those armies were comprised of men serv-
ing for long periods. Short-term volunteer enlistments meant Washington
and Congress would have to enact a more lenient system of martial law if
they were to maintain their fighting force and gain enlistments. The com-
promise was the creation of the Continental Army. It allowed Washington
to have a more permanent fighting force than that of the militia. Further-
more, the force was considered to be legally separate and distinct to the
colonies’ governments. In effect, the army was constrained to a more strin-
gent form or martial law than the colonial militias.

The creation of the Continental Army was no easy task. There was a
general fear of a standing army, and now Congress was about to create just
that. The creation of the Continental Army contradicted almost everything
the Founders had argued against. The act must have been especially puz-
zling to Britain’s Parliament and Tories who had heard the repeated cries from
the colonists for the removal of British troops. Moreover, it had been com-
monly believed by the Founders that a militia was superior to any standing
army. Military urgency and exigent circumstances had now altered their
thinking. A standing army was now necessary to subdue another standing
army, and with this came the necessity of Articles of War and a universal
martial law system.
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It was the great legal subordination that martial law imposed that had
troubled Englishmen for centuries. There was concern that too much disci-
pline and too many rules would only add to the potential threat that stand-
ing armies imposed on liberty.”” Philosopher John Trenchard was against
making any separation in rules between the civil and military because it sep-
arated the interests into two classes, instead of promoting one. To Trenchard,
liberty was only secure when “the Interest of the Governors and Governed”
were the same.”® Blackstone also perceived this potential danger to liberty.
He observed that, when men are “reduced to a state of servitude in the midst
of a nation of freemen,” they were a danger because they lived “in a state of
perpetual envy and hatred towards the rest of the community.”

The same concerns resided in Congress. Here the dilemma was twofold.
On the one hand, it was necessary to subvert the status of free men because
subordination and discipline were essential to the creation and maintenance
of a fighting force. This would mean a soldier’s body was literally no longer
his own, and at the discretion of the commanding officer. On the other hand,
it was feared they could not subordinate the soldiers so much as to warp their
mind into a different philosophy of liberty."

Not all shared this fear. Those who were accustomed to the differing
forms of justice between martial and common law saw it as a normal occur-
rence. William Tudor, the first judge advocate of the Continental Army sim-
ply viewed the situation as: “when a man assumes a Soldier, he lays aside
the Citizen, & must be content to submit to a temporary relinquishment of
some of his civil Rights.” The fear was that this line of thinking was a con-
tradiction of justice. Subordinating an army to a stricter form of law — whose
purpose was to secure liberty —was viewed as philosophically awkward.
What's more, many saw an additional threat to liberty. By imposing strict
obedience to military officers but not the civil authority that organized it,
which was really subordinate to whom? This placed the Founders in the
same philosophically dilemma that Parliament was in the seventeenth cen-
tury.

In spite of the contradictions and fears of imposing martial law, ensur-
ing the army was well trained and disciplined was deemed more important
than an individual’s right to common law justice. The Founders felt it was
better that individuals temporarily sacrifice their personal liberties for the
benefit of all than to have an unorganized military force. The Founders were
not adopting anything new here. Both the Roman Republic and England
saw the same sacrifice of individual right as essential. Moreover, prior to the
Revolution, the militia had been exposed to the military laws of either the
British or their respective colony. It was understood that when one was called
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into the service of his country, army or militia, they would be exposed to
the restrictions military law imposed.

Given that the adopting of martial law provision was deemed a neces-
sity, this left Congress only to consider the punishments that could be
inflicted, on whom, and what crimes should be capital.’> On June 30, 1775,
the first Articles of War were passed by Congress. The articles governed
everything from behaving indecently during “Divine Worship” to prevent-
ing the sale of “any kind of liquors or victuals.”®® Surprisingly, only two arti-
cles were under penalty of death. The first, concerning mutinous activity,
stated:

If any commander ... shall be compelled, by the officers or soldiers under his
command, to give it up to the enemy, or to abandon it, the commissioned offi-
cer, non-commissioned officers, or soldiers, who shall be convicted of having

so offended, shall suffer death, or such other punishment as may be inflicted
upon them by the sentence of a general court-martial.'*

The second offense was abandoning or encouraging others to abandon
post. Unlike the crime of mutiny, this offense did not offer the option of a
general court-martial. Instead it required the guilty party to “suffer death
immediately.”® All other offenses in the Articles of War limited punishment
to a general court-martial, regimental court-martial, or to have punishment
determined by an individual’s commanding officer. At no time were persons
subject to court-martial to suffer death, “except in the cases expressly men-
tioned in the foregoing articles.”*

The Continental articles were almost taken verbatim from the Massa-
chusetts Articles of War."”” These latter articles were adopted just two weeks
prior to Lexington & Concord."”® They were vastly different than the British
articles.””” Given the colonists abhorrence for a form of law that could be
used to subdue the civilian populous, these articles were viewed as far less
stringent. Americans just felt too strongly about “the privileges of the com-
mon law and objected to a legal system in which indictment by grand jury
and other fundamental rights were unknown.” They knew the war they
were fighting was itself a protest against arbitrary government. The Massa-
chusetts Articles even articulated this point. For they had been created to
combat the “keeping of a Standing Army ... in times of peace.”™ To subject
their own people to a form of law that was deemed to be one of the con-
tributing causes of the conflict would make Congress a hypocrite.

The Founders also knew that the “great law of self-preservation may
suddenly require” the adoption of martial law. This did not mean that they
would not experiment in its practice, however. For the Founders were intend-
ing to adopt a more justice-oriented form of the Articles of War — one “with-
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out any severe Articles and Rules ... as are usually practiced in Standing
Armies.” As it was proposed to Benjamin Franklin by the Pennsylvania Com-
mittee of Safety, the rules regarding the army should be devised in a man-
ner that would be “generally approvd by the privates.” The committee felt
it important that the rules “Approach nearest to that of a free civ[i]l Con-
stitution” because it would “meet with the highest Appropriation.” Con-
gress did just that, adopting articles that were “founded in reason, honour,
and virtue.”™”

Although lenient by comparison to their British counterpart, the arti-
cles’ stipulations were not received well by everyone. One anonymous writer
by the name of Caractacus was concerned the soldiers would lose the “gen-
tleness and sobriety of citizens.” While they might be “our servants” now,
too much military discipline and training may “furnish them with the means
of becoming our masters.” Caractacus reminded his readers that even “offi-
cers and soldiers of the best principles and characters have been converted
into instruments of tyranny.”!!

Many soldiers also protested to the articles by not signing them. This
is because Congress blundered in making the articles a contract of sorts. The
First Article stated “if any of the officers or soldiers ... do not subscribe [to]
these rules and regulations, then they may be retained in the said army, sub-
ject to the rules and regulations under which they entered into the serv-
ice.”™ Thus, the soldiers could elect to not be subjected to Congress’s form
of martial law if they so chose. They would simply be held to the military
law of their colony’s militia laws. Those that did not sign could be discharged
at the end of their commitment. It was at Washington’s discretion as to
whether to retain these individuals."® Unfortunately for Washington, he had
no choice in the matter. Given his need of troops, Washington was forced
to take the soldiers on their terms."”

By October 1775, the American’s experiment with its lenient Articles
of War was coming to an end. It began with the trial of Dr. Benjamin
Church. Church had been found to be conspiring with the British and was
to be the first individual tried under Article 28. The problem was that Arti-
cle 28 only offered punishment by general court-martial."® Washington felt
the punishment was inadequate and referred the case to Congress with the
suggestion that some alteration of the law was needed.” Not only did the
articles’ leniency in regards to treasonous activity pose a problem — its entire
relaxed character caused disciplining problems.

Upon Washington’s arrival, the Judge Advocate General, William Tudor,
had initially been optimistic about discipline within the American army. In
July he would write to John Adams, before Washington’s arrival, that the
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troops were “lazy, disorderly and dirty,” but now the soldiers “strictly and
cheerfully executed and obeyed” orders.”*® Tudor also saw a potential prob-
lem: He knew the “Freedom, which our Countrymen have always been accus-
tomed to, gives them an Impatience of Controul, and renders it extre[mely]
difficult to establish that Discipline so essential in an Army.”™*!

His concerns became a reality by the fall of 1775. While Tudor under-
stood why Congress had drafted the articles in a manner that prescribed
court-martial proceedings for most offenses, he was quick to learn that this
was not an effective way to administer justice upon soldiers. The articles were
too reliant upon the “privileges of the common law.”?* Furthermore, pun-
ishments were “left too much at [the] discretion” of the jury.'” This required
court-martials to be constantly in session, causing a backlog of cases and a
lack of continuity regarding punishments. The articles had to be reorgan-
ized.*

The first change occurred in November but, even after these changes,
issues remained. The articles were still too lenient on crimes. Joseph Reed
would write to Congress:

The military system of government, though much more complete than at first,
is yet extremely defective. The mildness of the punishment, even of crimes the
most destructive to the Army, such as desertion, burglary, drink, of sleeping on
guard, which are capital in all other parts of the world, not to mention mutiny
and sedition, which is growing evil, have rather made such crimes known to
others that serve as examples. This Army is composed of a greater mixture that
nay which has yet been collected, and I am sorry to say we have too many who
would equal, if not exceed, the King’s troops in all kinds of disorder and irreg-
ularity. To men of this stamp thirty-nine lashes is so contemptible a punish-
ment that it is very frequent for them, in the hearing of their comrades, to
offer to take much more for a pint of rum. Neither my nature nor education
would lead me to unnecessary severity, but I cannot, consistently with the duty
and regard I owe the service, avoid giving my clear opinion, that unless some
very material alterations in some articles take place, the publick will be greatly
defrauded, military duty neglected, and the most dangerous consequences
ensue to the American cause.'”

Washington also felt wary about the dangers of such leniency. It seems
the general may have first supported the subjective justice proposed in the
articles. When he was giving advice to Colonel William Woodford in com-
manding troops, Washington wrote that an officer should be “strict in your
discipline,” but to also “Reward and punish every man according to his
merit.” To Washington it was important to handle each matter “without
partiality or prejudice.”? Unfortunately, discipline never drastically
improved by practicing this form of justice. Washington had tried appeal-
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ing to the men’s patriotism by reminding them of their duty. He even ordered
more copies of the articles to be published and required officers to read them
to their men weekly — all to no effect.'””

The general became so frustrated that he would be forced to take mat-
ters into his own hands, for he believed a failure in discipline produced
“extreme Hazard, Disorder and Confusion.”?® Thus, when the winter of
1776 had caused many men to desert, and thinned the Continental lines,
Washington authorized any officer to shoot down any man that shall “skulk,
hide himself, or retreat from the enemy.”” Washington was clearly acting
outside the limits of his authority under the Articles of War, but even Judge
Advocate Tudor knew the November revision of the articles were “very defi-
cient and in many Instances incompetent to the Purpose.”°

The proposed solution by the majority of officers was to rewrite the arti-
cles so that they were similar to the British articles. As Tudor explained to
John Adams, a rewrite was necessary if the cause “would ever have an Army
to depend upon.”™ The “Shameless Ravages, and seditious Speeches and
mutinous Behavior which prevail throughout [the] Army” were the reason
for the “Loudest Language [of] a Reform.”?? Tudor further explained that
soldiers without discipline were nothing but “armed Rabble” and to collect
numbers of these men would only lead to their eventual slaughter.”®® There-
fore Congress must have “Severity in the Government” by adopting a strict
Articles of Wars if the soldiers’ “enthusiasm is fast wearing off, and they are
sinking into an Army of mercenaries,” they can no longer be “restrained by
a Sense of Honour and Duty,” but by “a Fear of Punishment.”"

When Congress revised the Articles of War, they tripled the amount of
offenses under penalty of death. Now a soldier could receive the death penalty
for assaulting the suppliers of goods, plundering and pillaging, casting away
their arms and ammunition, divulging the “watch word to any person who
is not entitled to receive it,” harboring to protect the enemy, and holding
correspondence with the enemy.”> Although this strict revision of the arti-
cles was primarily a result of Washington and Tudor’s pleas, America’s recent
declaring of independence was another.

When Congress had adopted the first Articles of War, they had done
so on the presumption that reconciliation would occur. Prior to the Decla-
ration of Independence, they had only been fighting as a means to work out
their grievances with England. Now if they lost the conflict, they would
assuredly be tried as traitors and hung from the gallows. Thus it was essen-
tial to victory that the men who were fighting for independence be given
less civil liberties than they had been given in the previous articles. As
Nathanael Greene explained, in the interest of “honor, peace and happiness
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... we ought to divest ourselves of private motives in our publick conduct
where they militate with the publick good.” It was important to Greene to
remember that although the strict enforcement of martial law was not favor-
able on its face, “modes Established [that] are calculated to promote the
General interest” were “warrantable.”’

For the remainder of the war, the 1776 articles would remain the basis
of the martial law system for the Americans. In 1775 it had been a soldier’s
option as to whether he would subject himself to the articles’ provisions. By
the close of 1776 this would drastically change. Volunteer enlistments were
no longer a sufficient means to meet troop quotas. Draft lotteries and mili-
tia classing systems were put back in place. All able-bodied men were now
liable to serve in the revolutionary conflict.””” No longer would any man
have the option as to whether they may be exposed to the restricted liber-
ties and justice that martial law imposed.

Martial Law and the State Ratifying Conventions

The Second Amendment does not expressly make any reference to mar-
tial law. Therefore, it may be argued that martial law is not a condition upon
which the “right to keep and bear arms” is based. This assertion serves as a
strong textual argument. In fact, throughout the entire Constitution, there
is not one mention of “martial law.” One argument is that this was inten-
tionally done because the Founders did not want the people exposed to mar-
tial law’s lack of civil justice. To support this argument one would point to
the grievances listed in the Declaration of Independence, two of which
expressly make mention of England’s use of martial law.

Despite the states’ abhorrence for the practice, the phrase “marital
law” — in both of its forms — was intentionally left out of the Constitution.”®
The state ratifying conventions prove this. First, the conventions realized
the textual dilemma of referring to both the military and civil practice of
martial law in one term. When the conventions were referring to martial law
in its military legal sense, they referred to it as just that —“martial law.” For
example, the New York Ratifying Convention proposed, “That the Militia
should not be subject to Martial Law except in time of War, Rebellion or
Insurrection.”™ Maryland worded its proposed amendment verbatim, rea-
soning that to expose the militia to martial law in times of peace was “con-
trary to the Magna Charta” and “the other great fundamental and
constitutional laws of Great Britain.”'*" Even the Pennsylvania minority
chimed in on the topic. They feared the Constitution provided no restric-
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tion on the use of martial law, allowing the militia to be “subjected to as
strict discipline and government” as a permanent standing army.

With regard to martial law in its other form — when administrative jus-
tice usurps individual liberties by replacing the civil system — the Founders
were conscious to phrase the law differently. The practice was often referred
to as “suspending” the laws. As has already been addressed, the states of Vir-
ginia, Massachusetts, and North Carolina all included this terminology in
their first constitutions."” Out of these three states, only Virginia would pro-
pose an amendment checking the use of martial law. Following the word-
ing in their own constitution, it was proposed “that all power of suspending
laws or the execution of laws by any authority, without the consent of the
representatives of the people in the legislature is injurious to their rights, and
ought not to be exercised.”*?

Another manner of referring to martial law can be seen in George
Mason’s Draft of the Bill of Rights and Maryland’s ratifying convention. In
both instances there is reference to congressional authority in adopting a
mutiny bill. As has already been addressed in England’s history of martial
law, mutiny bills were the manner by which Parliament enacted martial law
statutes. They also prescribed the methods by which Parliament was to use
its emergency powers. Their annual passage provided a check on the king
and the standing armies; every year, they could make changes to the laws
that had not worked out agreeably. Mason and Maryland’s proposals were
referencing just this kind of check. Mason proposed, “No Mutiny Act shall
be passed for any longer Term than Two years.” Maryland’s convention fol-
lowed suit, stating, “That no mutiny bill continue in force longer than two
years.”%3

Given that the state conventions made proposals to check the employ-
ment of martial law, it is clear its omission in the Constitution was inten-
tional. Historians will be quick to jump to the Glorious Revolution and the
actions of colonial governors during the American Revolution to object to
this. Still, the reality is that by the time the Constitution was being drafted
the majority of the Founders had come to understand the necessities of mar-
tial law. During the American Revolution it was essential to that conflict’s
success. Prior to the adoption of the 1776 Articles of War, the Continental
forces were without an effective system of discipline. That, coupled with
Baron von Steuben’s modifications, placed the Continental forces in a posi-
tion to be a much more efficient fighting force.

Moreover, the events at Shays’ Rebellion remained fresh in the Framers’
minds. Not only had Congress lacked the ability to assemble a military force
to quell the uprising; it also lacked the authority to suspend the laws in



124 The Second Amendment

Massachusetts. It was only that state’s government that had the power to act.
Furthermore, when the Massachusetts government did act, the other states
did not look upon it favorably. They felt the terms were too harsh. Thus,
the Framers decided it better to not have any express checks on the exercise
of martial law. They trusted that Congress would only employ its exercise
in extreme circumstances.

Regarding the militia and martial law, the state ratifying conventions’
reference to martial law would have infringed on Congressional authority to
arm, organize, and discipline the army."** Allowing either the New York or
Maryland proposals — restricting martial law to times of war — could have
severely hindered Congress. Congressional preparation for a potential con-
flict, outside of a declaration of war, would thus be virtually null and void.
For Section 8 of Article I authorized Congress to “execute the Laws of the
Union, suppress insurrections and repel invasions.”*> Congress would not
be able to “repel invasions” if it could not prepare for them. In addition,
Congress could not prepare for invasions if it were unable to hold the mili-
tia it called forth to the strict adherence of martial law. Thus, it was impor-
tant a provision restricting the militia’s exposure to martial law during times
of war not be adopted.

What's more, Congress never intended on holding those enrolled in the
militia to the rules of martial law unless they were mustered or assembled.
Up to the adoption of the Constitution, no militia law had been drafted in
a manner to impose martial law in such circumstances either. American and
English practice shows it was always meant to be limited to when the indi-
vidual was called upon to perform his militia duty — whenever that may be.

It is important to point out that the penalties under martial law were
less severe in times of peace than in times of war. Generally fines were
imposed for an individual not complying with the mustering requirements.
Even Blackstone noted in England that it was tradition that men who vio-
lated martial law in times of peace were handled “more mildly” than in times
of conflict.”® This did not mean that martial law was not in force; for every
time the militia was called out, they were held to some standard of martial
law. Whether it was penalties or fines, it was some a form of martial law.

Philosophers and Martial Law

It is well documented that the Founders were learned and well versed
in the history, teachings, and philosophy of their predecessors. They often
looked to the failings and successes of past governments as a means to aid
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in the flourishing of America’s democratic experiment. This included mar-
tial law. For even though the Founders had their qualms with how martial
law might be used in an oppressive manner, they also saw its importance.

Hale only briefly touched upon the issue, stating martial law is “nei-
ther more nor less than the will of the general who commands the army,”
and in fact “means no law at all.”¥ Blackstone held similar sentiments.
Observing that martial law was “built upon no settled principles,” it was
“entirely arbitrary in its decisions,” and “in truth and reality no law.”"®
Despite these negative views, Blackstone also admitted martial law served a
purpose. Martial law was essential due to the “necessity of order and disci-
pline” within the army. He just hoped the legislature would never misuse
this “vast and important trust.” Its exercise created an “unlimited power to
create crimes and annex to them any punishments not extending life or
limb!™#

While Hale and Blackstone’s opinions of martial law undoubtedly reflect
the early concerns of the Founding Fathers, there also existed philosophical
sources supporting the almost unfettered use of martial law. For example,
an eighteenth-century Swiss philosopher, Emerich de Vattel, provided a sig-
nificant amount of literature on the subject. None of the Founders would
cite Vattel on the issue of martial law, but his works have been shown to be
very influential in the formation of the American Republic.

For instance, Vattel’s Law of Nations supports General Washington and
the Continental Congress’s adoption of the 1776 Articles of War. Vattel
believed “every citizen is bound to serve and defend the state as far as he is
capable.”™ In order for a citizen to effectively defend the nation, it was
essential that “Good order and subordination” be put in place — what is also
known as martial law."” Thus, it was given that every man capable of defend-
ing the nation had a duty to bear arms in defense of the nation. These men
were also under a duty to be subjected to the nation’s military regulations.

This did not give the nation unlimited power to use martial law as a
means to pursue any ends. Vattel’s theory of justice was not supporting an
unchecked martial law structure. He felt it was the sovereign or nation’s duty
to “exactly specify and determine the functions, duties, and rights of mili-
tary men, i.e., of soldiers, officers, commanders of corps, and generals.”?
Thus, much like English common law, whereby sufficient notice was required
for an individual to be held liable for the penalty a statute or law proposed,
Vattel was also requiring notice in martial law regulations.

St. Thomas Aquinas also supported the use of martial law in its mili-
tary context. When Aquinas argued in his Summa Theologica that the “end
of human life and society” was God, he analogized it to the commander of
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an army. To him a commander was the supreme authority of the army. Just
as the first order of man was to serve God, Aquinas believed the first order
of a soldier was to be “subject to the commander.” For the soldier to do any-
thing else was considered “most grievous.”"?

Where Aquinas’ theory of martial law would have raised the suspicions
of the Founders was in his lack of limitations on its power. Aquinas only
conditioned it on whether the commander’s actions were “directed to the
good of the State.” While he believed of all the practical sciences that “polit-
ical science is nobler than the military science,” this did not operate, how-
ever, as a substantial check on the exercise of martial law. For it only
conditioned martial law on whether the commander’s actions were for the
good of the army. Such a philosophy on martial law virtually left a com-
mander’s authority unchecked, allowing any regulation to be deemed in the
best interests of the army.

Vattel similarly conditioned martial law on whether it was “relative” to
support military functions. He felt a general was required to show that a law
supported a military end for it to be justified. Vattel only slightly clarified
Aquinas’ theory in this area, noting that nothing was more justified than a
law that promoted discipline. To Vattel discipline was the whole function
of martial law. It was of the “highest importance” to an army. It was essen-
tial to “maintain order among the troops, and to enable them to perform
”154 Tt was good discipline,
Vattel argued, that not only “added to the valour of a free people” but also

their military service with advantage to the state.

brought about “those brilliant [Swiss] achievements that astonished all of
Europe.”’

It is here that Aquinas and Vattel’s theories conflicted with the Found-
ing Fathers ideals. For Aquinas and Vattel did not fear that too much mil-
itary discipline would result in a warring society. Moreover, Vattel was more
liberal with the exercise of martial law. He thought the militaristic Prussian
example definitively showed “what may be expected from good discipline
and assiduous exercise” — that citizen soldiers would become the “most zeal-
ous and loyal subjects.”®® Meanwhile, the Founders were generally con-
cerned with creating a soldier class. They believed such a class would consider
itself superior to the very citizens they were sworn to protect. Even though
the Founders believed every citizen was a soldier and every soldier was a cit-
izen, the role of the citizen was always superior to that of the soldier. This
was one of the justifications as to why the Founders supported the use of
martial law. Its exercise held the citizen soldier to a higher judicial standard
to remind him of his duty to the nation and the populous.

Furthermore, Vattel differed from the Founders’ views because he did
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not fear giving a commander “unlimited” and “absolute” power over the
army. The Founders would simply cite the examples of Caesar, James II,
Cromwell, and Charles II to argue against Vattel in this regard. It must be
remembered that although Washington was the overwhelming majority’s
favorite to act as commander-in-chief, his selection was primarily a result
of his firm belief in political subordination to the civil authority. Even his
well intended actions to unify the colonial militias under his command were
superseded by Congress.” Too prevalent were the fears that permitting exten-
sive authority in one man would undermine the political structure of a repub-
lic. Despite these differences in opinion on the exercise of martial law, the
Founders still found its exercise to be essential. They just preferred to require
more limitations.

It would be unfair to say there did not exist any additional limits on
the exercise of martial law under the theories of Vattel and Aquinas. Vattel
also conditioned the exercise of martial law on the right of making war. A
nation could only make war when it was just or when “nature givens men a
right to employ force,” such as “when it is necessary for their defence, and
for the preservation of their rights.””® Here the nation only possessed the
authority to exercise martial law when a situation of “just war” existed. Only
through a “just war” could one derive “all his right from the justice of his
cause.”™’

Aquinas never explicitly conditioned one’s duty to obey a commander’s
martial law on the justness of war. He did, nonetheless, define three princi-
ples by which a war would be considered just. First, a just war could only
be waged by the authority of the sovereign or the nation. Second, a “just
cause is required, namely that those who are attacked should be attacked
because they deserve it on the account of some fault.” Last, it is necessary
that when one attacks, that they have “rightful intervention” or that they
“intend the advancement of good, or the avoidance of evil.”'¢

Vattel’s “just war” principles did not differ that much from those of
Aquinas. He too limited war to being waged by either the sovereign or nation.
He makes no mention of individuals or a body of people waging war against
another nation or sovereign. He makes clear that those who made up the mil-
itary forces could do nothing without the “express or tacit command or their
officers.”® This holds true especially during times of conflict. The individ-
uals that made up the military were to act as nothing more than “instruments
at the hands of their commanders.” Unless orders were expressly given, an
individual was to leave no room for presumption. Given an individual may
always act in self-defense,'®* but outside of this one’s obligation to the mili-

tary was to be “strict, as martial law expressly forbids acting without orders.”®
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This was not to say the nation did not have a duty to the citizens that
made up its military. Vattel does mention it was unwise for a sovereign or
nation to unjustly expose the citizens to the calamities of war. For those who
have the power to make war must always consider “its terrible effects, its
destructive and unhappy consequences — to only undertake it under the most
cogent reasons.” It is here that Vattel was reminding the sovereign and the
nation of its duty — to do its utmost in looking out for the citizens by care-
fully making war. He believed just as it was lawful that a sovereign or nation
compel its citizens to go to war, it was also lawful for citizens to revolt against
a sovereign or nation that “lavished the blood” of the people. To expose the
people to the “calamities of war” when the sovereign or nation has the “power
to maintain them in the enjoyment of an honourable and salutary peace”
was unjust.'*

Yet individuals could not immediately determine whether a conflict or
danger was unjust. The consequences of such a privilege were too large if
the people were able to weigh every action of the nation, the justice of its
reasons, “and refuse to march to a war which might to them appear unjust.”®
Only until there is “clear and absolute evidence” to the contrary, it was the
duty of the people to suppose the actions of the nation “just and wise.”*® If
the nation “decides all the disputes of its citizens, represses violence,” and
checks every attempt of vigilante justice, it possessed the right to use those
citizens as a means to protect the whole.'” Even if the nation does not fully
disclose its reasons as to why it is using its people for a conflict, there needs
to exist a trust.'®

This brings us to Aquinas’ second principle upon which a just war may
be waged. It holds that in order for war to be “just,” a nation must be attacked
or under threat of attack. Vattel dually supports this, stating the “just” object
of war is to “avenge or prevent injury.”® A defensive war was considered
“just” because its purpose was to “protect [people] from injury, by repelling
an unjust violence.” This did not mean that all defensive wars are “just.” A
defensive war is only “just” when “made against an unjust aggressor.” This
is because self-defense is not only a right, but also the “duty of a nation and
one of her most sacred duties.”” Now, if the aggressor has “justice on his
side,” then there exists no “just” right to make a defensive war —for the
aggressor is exerting his “lawful right” by taking arms “to obtain justice which
was refused to him.” In this circumstance it is actually unjust for the other
nation or sovereign to repel by force because the aggressor is acting in “exer-
tion of his right.”"”!

Meanwhile, an offensive war is considered as “just” on virtually the
same principle. It is “just” when there is “injury, either done or threatened.””?
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When actual injury has been “done” is much easier to determine than when
injury out of “threat” occurs. There is no question injury that is “done” could
become the subject of debate, but traditionally international rules and stan-
dards have governed this area. Therefore, injury that is “done” need not be
further addressed. Moreover, when injury is “done” there can be no ques-
tion about the use of martial law on an assembled militia. The militia is being
assembled to repel a physical threat or injury.

It is when injury is threatened that it may become a philosophical and
moral concern. For threat alone does not make offensive war “just.” Vattel
addresses this concern by stipulating injury by “threat” on two conditions.
Not only must the nation have “good grounds to think [itself] threatened,”
it must also be “accompanied by the will.””® In other words, the “threat”
must be immediate and certain. This does not mean the nation is prevented
from making preparations for a threat. The nation can always raise and main-
tain forces “as long as it thinks necessary.””* Also, insofar that “every citi-
zen is bound to serve and defend the nation as far as he is capable,” it is for
the nation to determine whom shall be exempt."””

In sum, according to Vattel and Aquinas, it is for the nation to deter-
mine who shall and who shall not be subject to the regulations of martial
law. It was always good policy for the nation to “distribute posts and employ-
ments in such manner, that [it] may be most effectually served in all its
affairs.””¢ Individuals in positions such as the clergy, administration, or jus-
tice generally better served the nation’s interests outside of military service.
Nevertheless, such a determination is supposed to be always left for the
nation. Although the people are free to usurp unjust government, there needs
to be an initial trust —a trust that government is acting for the benefit of
the people as a whole. In the case of the United States, the federal govern-
ment embodies this notion of trust. It is acting to protect the people through
its legislative, judicial, and executive authority. This makes it the duty of
the people to defend the same government that protects them. In order to
best accomplish this, the people must be formed into an organized military
force or, as the Framers’ intended, a well-organized and disciplined militia.
With this comes government ordered military regulations, what was known
in the eighteenth century as martial law.

This is what the Framers were referring to when they drafted the phrase,
“A well-regulated militia necessary to the security of a free State.” A “well-
regulated militia” cannot exist without martial law. Almost every legal com-
mentator, both prior to and after the adoption of the Constitution, attested
to that certainty. While there clearly existed some fear among the Founders
that too much military regulation creates a militaristic society, there also
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developed a virtual consensus that martial law was imperative. As the Amer-
ican Revolution perfectly shows, the Founders initially attempted to make
their martial law regulations comparative to the common law jury system.
This experiment utterly failed. Inevitably, strict military discipline and reg-
ulation became paramount to success in the conflict with England. There is
no denying that American militias had been exposed to the British Articles
of War prior to the conflict. It was just initially hoped such strict regulation
would not be needed, something the Founders quickly came to realize as
being naive. For without martial law the military was useless.



CHAPTER FI1VE

“In Defence of Themselves
and the State”

The Supreme Court majority claimed it was heavily influenced in com-
ing to its individual right interpretation from contemporary “bear arms”
provisions in state constitutions. Their main argument revolves around the
fact that nine states’ “bear arms” constitutional provisions — written between
the eighteenth and the first two decades of the nineteenth century — included
either the right of the people to “bear arms in defence of themselves and the
State” or “bear arms in defence of himself and the State.” The majority stated
that this fact makes it clear that the Second Amendment protects more than
the right to carry a weapon in an organized military unit, not an inaccurate
assumption. The majority failed to do any research on the states’ “bear arms”
provisions and so, in effect, were purely making unsupported and specula-
tive inferences. If they had done any research, the majority would have came
to a different interpretation altogether.

In particular the majority came to the conclusion that the Second
Amendment protects a right to self-defense from these state provisions. It
argued that the phrases “defence of themselves” or “defence of himself”
denote an individual’s right to use a firearm for self-defense. There is no
debating the phrase “defence of themselves and the State” was contempo-
raneous with the Second Amendment. By 1802, the Pennsylvania,' Ver-
mont,? Kentucky,® and Ohio* Constitutions had all adopted this language.
It is the “defence of himself and the State” provisions that are questionable
in understanding the Second Amendment. These provisions did not come
along until 1817 with the inception of the Mississippi® Constitution. Con-
necticut® and Alabama’ would follow suit by adopting similar wording in
their respective constitutions, but these provisions were not drafted until
thirty years after the adoption of the Second Amendment. Therefore, these
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“bear arms” provisions can hardly be called contemporaneous with the Sec-
ond Amendment.

Furthermore, it is important that each state’s constitutional provision
be given individual consideration. It is just too dangerous to lump together
these provisions without understanding the rights they were drafted to pro-
tect. It is a huge judicial error to assume the states’ that incorporated the
“defence of himself and the State” provisions protect an individual’s right to
own and use a gun for self-defense. One must look into the respective state’s
statutory provisions, legal history, drafting debates, and other legislative his-
tory surrounding its right to “bear arms.” It is particularly surprising that
any justice on the Supreme Court, let alone five of its members, would sim-
plistically assume what these state constitutional provisions were meant to
protect without even examining them.

One could just as easily assume a more limited interpretation. For exam-
ple, the “defence of himself and the State” provisions are only protecting the
right to “bear arms.” Therefore, it could be just as easily inferred that the
usage of “right to bear arms” in these states was limited to a military con-
notation. While this interpretation makes sense to collective right inter-
preters, to infer what that right was meant to protect without examining its
history is not judicially viable. In order to make an accurate interpretation,
it is always necessary to examine the provision’s history.

The Supreme Court majority was certainly right to give some defer-
ence to the phrase “defence of themselves and the State.” The phrase was
unquestionably incorporated in contemporaneous state constitutional pro-
visions. Both Pennsylvania and Vermont had incorporated the phrase in their
“bear arms” provisions prior to the adoption of the Constitution. Kentucky
and Ohio also would include the phrase in their respective constitutions
within the next fifteen years. Unfortunately, the Supreme Court majority
made errors in their interpretation, assuming the words “defence of them-
selves and the State” was referring to an individual’s natural right to self-
defense. There exists no statutory history to support this assertion. In fact
if anything, the statutory history disproves it. Nothing explains this better
than the history of Ohio’s “bear arms” provision.

Ohio’s “bear arms” provision is particularly important because Ohio was
at the forefront of the United States’ western settlement. Its frontier was vir-
tually uninhabited and posed many threats to new settlers. One would have
to be constantly on the defensive for hostile Indian attacks, outlaws, wildlife,
not to mention the western British garrisons. They were threats that Justice
Kennedy brought up on multiple occasions during oral arguments. It seems
that Kennedy was the swing vote in this regard. For he, like many individ-
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ual right supporters, believed that the Second Amendment was partially
drafted to protect settlers on the frontier. Yet a textual reading of the Sec-
ond Amendment makes such an assertion ludicrous.

Nevertheless, Kennedy seemed convinced that the Second Amendment
protected settlers on the frontier for self-defense purposes. When question-
ing Walter Dellinger, who was representing the District of Columbia,
Kennedy asked if the Second Amendment “had nothing not do with the
concern of the remote settler to defend himself and his family against hos-
tile Indian tribes, outlaws, wolves and bears and grizzlies and things like
that.” Dellinger properly responded that this discourse was not part of the
right to “keep and bear arms.” This did not satisfy Kennedy, nor did it deter
him from asking Paul Clement, who was representing the United States, a
similar question. Clement was asked whether he was of the view that “this
amendment has nothing to do with the right of the people living in the wil-
derness to protect themselves, despite an attempt by the Federal Govern-
ment ... to take away their weapons?” Clement responded by saying, “I
wouldn’t say that it has no application there,” but he provided no support-
ing evidence. This is exactly what Kennedy wanted to hear. He had even
stated in oral arguments that Miller was insufficient in describing “the inter-
ests that must have been foremost in the framers’ minds.” Kennedy believed
the Framers of the Second Amendment “were concerned about guns being
taken away from the people who needed them for their defense.”

The problem with Kennedy’s line of thinking is that he assumes the Sec-
ond Amendment was drafted to protect the natural right of self-defense.
There is nothing in the debates or ratification proceedings that support this
assertion. There is no disagreeing that the federal government promoted indi-
vidual firearm ownership to protect the Western frontier, but there is noth-
ing to insinuate this was the purpose of the Second Amendment. The strongest
argument against this assertion is that the Second Amendment inadvertently
was meant to protect the rights that Ohio’s “bear arms” provision affords. It
is argued that the history of Ohio’s settlement, coupled with its “right to bear
arms in defence of themselves and the State,” shows the Second Amendment
was intended to protect individual firearm use as a defense of an individual’s
safety and property. As will be shown, this too constitutes a historical and
legal assumption, and nothing in this history supports such an assertion.

Article I, Section 4, of the 1802 Obhio Constitution

Out of the first seventeen state constitutions, up to 1802, only Ohio
and three others incorporated a provision that protected the “right to bear
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arms in defence of themselves and the state.” The other states include Ver-
mont, Pennsylvania, and Kentucky. Out of the remaining thirteen states up
to that time, only three others protected some form of the “right to bear
arms.” These states included Tennessee,® North Carolina,” and Massachu-
setts.'” These latter states’ “right to bear arms” provision was different from
the Ohio and the preceding three in that they only protected that right in
the “defence of the State” or in the “common defence.” There was no men-
tion of the word “themselves” in any of these states’ provisions. Therefore,
through a natural reading it has been assumed that these latter states’ pro-
visions offer slightly less of a constitutional protection to “bear arms” than
those such as Ohio.

Meanwhile, up to 1802, the remaining ten states chose not to adopt
such a provision. Georgia," New York,"? and New Jersey” opted out because
they each chose not to adopt a bill of rights in their respective constitutions.
Meanwhile, the states of Delaware," New Hampshire,” Maryland,® South
Carolina,” and Virginia® did have bills of rights, with Rhode Island and Con-
necticut® choosing to adopt no constitution at all. Thus, when their con-
stitution was adopted in 1802, Ohio was in the minority. It was one of only
seven states that gave its citizens the “right to bear arms,” and in order to
understand exactly what this right was meant to afford, a historical and tex-
tual analysis is of vital importance.

Now, while only three of United States original thirteen states adopted
a “right to bear arms” provision in their respective constitutions up to 1802,
it is interesting that the next four states to be incorporated, including Ohio,
would all make an inclusion. Accordingly, out of the next five states to be
incorporated into the Union, four would also adopt such a provision.? It is
uncertain as to why this “right to bear arms” movement in new state con-
stitutions began, but it is not surprising that Ohio incorporated such a pro-
vision. The framers of the Ohio Constitution drafted the document in less
than a month. Time was of the essence to reach statehood. Instead of draft-
ing their own constitution, which would have taken up a substantial amount
of time, the Ohio framers chose to adopt other states’ constitutional provi-
sions. They were particularly influenced by the structure and provisions
within the Tennessee and Kentucky constitutions. Given both of these states
chose to include a “right to bear arms,” it is not unexpected that Ohio’s
Constitution included it as well. In fact, Ohio adopted their provisions ver-
batim. Unfortunately for historians and legal scholars there is no other evi-
dence suggesting why the “right to bear arms” in Ohio was adopted. One
would hope the journal of the 1802 Ohio Constitutional Convention would
offer some insight into answering this question. Although this is not the
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case, there are methods that can help answer what the “right to bear arms”
in Ohio was meant to afford — the most plausible being a textual and statu-
tory analysis.

Just like the United States Constitution, the Ohio Constitution was a
legal document that established the structure of government while provid-
ing individual safeguards to the people. What’s more, just as a textual and
statutory analysis of the Second Amendment affirms the “right to keep and
bear Arms” was not intended to protect individual firearm ownership, the
same holds true regarding Ohio’s 1802 provision protecting the “right to
bear arms for the defense of themselves and the State.” Comparing the two
side by side, Ohio’s provision lacks the right to “keep” arms, but unlike the
Second Amendment it defines under what circumstances one may “bear
arms.” It is the circumstances “for defense of themselves and the state” which
have been interpreted by individual right theorists and the Supreme Court
majority as constitutionally protecting individual gun ownership. This point
notwithstanding, these words have littdle meaning outside of the protection
the Second Amendment affords.

This is because the operating phrase, “bear arms,” does not equate in
definition to “ownership” or “possession.” If the Ohio “right to bear arms”
provision was meant to be defined as such, its framers would have incorpo-
rated the words “furnish,” “provide,” “own,” or “possess” to denote individ-
ual protection to gun ownership. Furthermore, there is no evidence to suggest
the Ohio framers meant “bear” to be synonymous with “carry.” Thus, out-
side of any evidence that supports the individual right theory in Ohio, it is
clear that “bear arms” does not equate in meaning to individual gun own-
ership. Lastly, even the Supreme Court majority admits “the Constitution
was written to be understood by the voters; its words and phrases were used
in their normal and ordinary usage as distinguished from technical mean-
ing.”” The normal meaning of “bear arms” was originally to use arms in a
military capacity in defense of their person and the state when emergencies
shall arise. There is no evidence to counter this interpretation; every man
was aware of his duty to serve in the militia and aware of his duty to read
and comply with their state’s militia laws. That is the normal and ordinary
meaning.

Just as “bear arms” had not been used in any of the preceding sixteen
states’ laws to denote anything except for the use of arms in military or mili-
tia service, the same holds true in the case of Ohio. Up to the 1851— the
year of the Ohio Constitutional Convention — where the “right to bear arms”
provision would be altered for the first and final time, the use of guns was
commonly regulated in Ohio’s statutes governing crimes and punishments,
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hunting, and gun laws. As will be shown in each of these regulatory areas,
there is nothing that substantiates that the meaning of “bear arms” equates
to “carry arms” or a right to individual gun ownership.

Crimes and Punishments

In 1788, the first act governing “crimes and punishments” was adopted
by the Ohio legislature.?? Not only would it be the basis for every eighteenth
and nineteenth-century Ohio statute governing the subject, but it also pro-
vides insight in understanding what would become Article VIII, Section 20,
of the 1802 Ohio Constitution. First, in describing the crimes involving
the use of weapons or arms, at no time is the word “bear” incorporated.
Thus, when one uses or carries weapons during the commission of a crime,
it can be inferred that one is not “bearing arms.” For example, in describ-
ing what constitutes robbery, the law reads “[w]hoever shall commit such
robbery with personal abuse or violence, or be armed at the time with any
dangerous weapon or weapons so as clearly to indicate an intention of vio-
lence, he, she or they so offending” is guilty of the “second instance of bur-
glary.”?

Second, the act’s description of what constituted self-defense did not
incorporate the word “bear.” It stated, “if any person in the just and neces-
sary defence of his own life, or the life of any other person, shall kill or slay
another person [who] attempted to rob or murder in the field or highway,
or to break into a dwelling house, if he cannot with safety to himself oth-
erwise take the felon or assailant, or bring him to justice, he shall be holden
guiltless.”?* The Ohio legislature would have incorporated “bear” in this act
to denote protection of “themselves” if Article VIII, Section 20, was meant
to protect such a right. It was clearly not, however. The reason “bear” was
not included in this act or any subsequent acts on self-defense was because
one did not “bear arms” when carrying out this right of common law.

Lastly, the act’s description of what constituted treason did not incor-
porate the word “bear” either. This section of the act corresponds with the
preceding sixteen states’ use of what words were used to denote acquisition,
ownership or possession or arms — “provide” and “furnish.” It stated that, if
anyone shall be found “furnishing ... enemies with arms, ammunition, or
provisions, or any articles for their aid or comfort,” they shall be deemed
guilty of treason.?” As with the preceding two examples in this law, there is
no evidence to suggest “bear arms” was used to describe any other act but
using arms in a military or militia service.

Over the next sixty-three years, the legislature adopted no significant
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changes in the description of any of these crimes nor substituted the word
“bear” in later drafts.?® In fact, the legislature would expand its list of what
constituted as crimes in later drafts, some of which are notable to dismiss
the individual right belief that “bear” was synonymous with “carry” or “own-
ership” when referring to firearms. In 1805, the legislature included the crime
“assault with intent to commit rape” to its list. It read if “any person shall,
with force and arms, and actual violence ... assault ... the body of any female
with the intent to commit rape,” they would be imprisoned for two years.”’
The act also included a law against dueling.?® It stipulated “if any person
shall willfully or knowingly carry or deliver any written challenge, or ver-
bally deliver any message purporting to a challenge, or be present at fight-
ing a duel,” such person could be found guilty of dueling.” In 1815, the
legislature included an act against shooting or stabbing with the intent to
kill. It stated, “if any person shall shoot, stab, or shoot at any other person with
intent to kill, wound or maim, every person” shall be convicted thereof.*°
Much like the preceding three examples concerning robbery, self-
defense, and treason, the laws concerning rape, dueling, and shooting, or
maiming did not incorporate the word “bear,” nor would they in any sub-
sequent publications. Thus from the totality of examples regarding the use
of arms in crimes — including self-defense, one could never claim any per-
son was “bearing arms” in the commission of a crime or in protecting one’s self.

Hunting

As has already been addressed in examining “bear arms” in the Second
Amendment, it was common practice for every state to regulate hunting
within their respective territories. Ohio’s first act to address the subject was
adopted in 1799. Like other states that chose to make Sundays a day of reli-
gious observance, Ohio made it illegal for any person “to be found reveling,
fighting, or quarreling, doing or performing any worldly employment or
business, whatsoever.”® The act also addressed hunting, stipulating that no
one “shall be found hunting or shooting.”** Subsequent acts regulating hunt-
ing on Sundays would all use similar language.”® In none of these acts was
the word “bear” incorporated to describe the act of hunting. Therefore, just
as none of the previous sixteen states’ legislatures had described the act of hunt-
ing or shooting as a form of “bearing arms,” Ohio’s legislature followed suit.

Obio’s First Gun Law

Ohio’s first gun law was passed by the legislature in 1790 and was
included in a multifaceted act entitled An act for suppressing and prohibiting
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every species of gaming for money or other property, and for making void all con-
tracts and payments made in consequence thereof, and also for restraining the
disorderly practice of discharging fire arms at certain hours and places. As the
act implies in its title, it addressed the negligent discharging of firearms in
populated areas such as “streets and [in the] vicinity of cities, towns, vil-
lages, and stations,” but it also made it illegal to discharge firearms in such
places at night.*

The purpose of the act was to ensure the safety of Ohio’s citizens, since
the negligent use of arms could result in the loss of life. It stipulated:

That if any person shall presume to discharge or fire, or cause to be discharged
or fired, any gun or other fire-arms at any mark or object, or upon any pre-
tence whatever, unless he or she shall at the same time be with such gun or
fire-arms at the distance of at least one quarter of a mile from the nearest
building of any such city, town, village or station, such person shall for every
such offence, forfeit and pay to use of the county in which the same shall be
committed, a sum not exceeding five dollars, nor less than one dollar. And if
any person being within a quarter of a mile of any city, town, village or station
as aforesaid, shall at the same time willfully discharge or fire any gun or fire-
arms, or cause to procure the same to be discharged or fired, at any time after
the setting of the sum and before the rising of the same, he or she so offend-
ing, shall in like manner pay to the use aforesaid, a sum not exceeding five dol-
lars, nor less than one dollar....®

At no time in this provision was the word “bear” incorporated. Indi-
vidual right supporters will be sure to point out this act did not address the
“carrying” or “ownership” of arms, and therefore “bear” would need not be
incorporated. Although this argument would seem valid on its face, it loses
any standing in the act’s next provision. The act’s drafters were sure to pro-
tect certain types of firearm discharges by stipulating:

That nothing herein contained shall be deemed or construed to extend to any
person lawfully using fire-arms as offensive or defensive weapons, in annoying,
or opposing a common enemy, or defending his or her person or property, or
the person or property of any other, against the invasions or depredations of an
enemy, or in support of the laws and government; or against the attacks of
rebels, highwaymen, robbers, thieves, or other unlawfully assailing him or her,
or in any other manner where such opposition, defence, or resistance is
allowed by the law of the land.*

This provision makes it clear that the act did not intend to prevent the
lawful use of arms under the common law, such as in defense of one’s per-
son or property. Also notice its use of the word “lawfully.” At no time does
it describe the use of firearms as a constitutional or natural right. The use
of “lawfully” implies that it was for the lawmakers to determine what was
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allowable. There is not any mention of the kinds a firearm usage that would
allegedly be constitutionally protected. More importantly, the act also makes
it clear that the drafters did not use the word “bear” in describing any of the
lawful actions one may employ when using firearms. If using one’s arms in
defense of their person or property denoted “bearing arms,” the drafters of
this act would have worded it as such. However, that was not the case,
because “bearing arms” did not extend to actions such as self-defense or in
protection of their property. Thus, just as each of the other examples have
shown, Ohio’s first gun law illustrates “bearing arms” was limited in scope,
that is, it only applied to one’s ability and duty to perform military or mili-
tia service to the State.

The Ohio Militia in Understanding the
“Right to Bear Arms”

When the original thirteen colonies of the United States began estab-
lishing their respective militias, each had to face many obstacles and go
through numerous changes in its laws in order make the system remotely
effective. Ohio’s militia was no different. Its first militia law did not even
address who was to provide or furnish the required arms and accoutrements.
It only required “all male inhabitants of the age of sixteen and upwards” to
be “armed, equipped and accoutered” with a “musket and bayonet, or rifle.”?’
It was an oversight the legislature quickly corrected. Five months later it
established a fine for those men that neglected to “furnish himself with arms,
accoutrements and ammunition, agreeably to the requirements of the said
law.”?® The new law not only established different fines for failing to pro-
vide certain arms and accoutrements, but it also established a system by
which inspections of such arms and equipment was to occur.* Steadily, Ohio
was making efforts to transform its citizenry into an efficient fighting force.

Although Ohio’s first militia law was rudimentary compared to the laws
of the other states in the Union, it does provide us with the Ohio framers’
philosophy as to why a militia was paramount to the success of the young
state. Hence, the forming, training, and disciplining of the Ohio militia was
deemed significant because it “conduces to health, civilization, and moral-
ity.” More importantly, it was thought that “assembling without arms in a
newly settled country may be attended with danger.”** Given the new coun-
try’s Western border, Ohio was in perpetual danger of invasion by either the
French, British or Indians. It made sense that not only Ohio’s militia be in
a constant state of readiness but also be properly armed and accoutered to
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handle any threat. Owing to Ohio’s need to be properly armed to fend off
potential dangers, it seemed to be a plausible argument that Article VIII,
Section 20, of Ohio’s 1802 Constitution was drafted as a means to ensure
the safety of the territory by protecting individual arms ownership. While
this argument may seem historically valid on its face, it (1) does not explain
why “bear” was incorporated instead of “own,” “possess,” “furnish,” or “pro-
vide,” and (2) upon a closer examination of Ohio’s militia it can be seen
there is no evidence to suggest that the legislature’s early desire that every
man “furnish himself” with the proper arms and accoutrements was any-
thing more than a security policy of the state.

Since the first argument as to why Article VIII, Section 20, does not
protect individual firearm ownership has already been addressed, an histor-
ical analysis of Ohio’s militia will only need to be provided. Many contem-
porary courts, including the Supreme Court majority in Heller, have
interpreted the 1792 National Militia Act as superseding all of the states’ mili-
tia laws. They are not alone. For even a small minority of early nineteenth-
century politicians thought this way. These individuals believed the state
militia laws could not vary from their federal counterpart. This was not true,
though. As Mr. Varnum communicated to Congress in 1803 after much
debate on whether the 1792 National Militia Act should be altered, it was
only “calculated to ensure a complete national defence, if carried into effect
by the State Governments, agreeably to the power reserved to the States
respectively.”® What Varnum was stating was national defense was some-
thing every state must take steps to contribute to. The federal government
was only authorized to “lay the foundation of a militia system, on the broad
basis prescribed by the constitution.”** Any deficiencies in “organization,
arming, and discipline of the militia” was not from “any defect in that part
of the system which [was] under the control of Congress, but from the omis-
sion on the part of State Governments.”*

In 1806, the problem would resurface. A contingent of states was in favor
of restructuring the militia into a class system. This time it was proposed
that the burden to serve in the militia should fall primarily upon the male
population between the ages of eighteen and twenty-six years.* It was pro-
posed because one of the main problems the states faced in complying with
the 1792 National Militia Act was getting their citizens to provide the proper
arms and accoutrements. It had become too burdensome for every man to
furnish and keep the required items serviceable. Again, Mr. Varnum com-
municated to Congress the inconsistencies of changing the current system
in favor of a program that burdened only a distinct class of its citizens. Not
only would such a program “be deemed a departure from the principle of
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distributive justice,” but he also reminded his fellow delegates the problem
did not rest with the federal government, but with the states.” For the “pow-
ers necessary to produce an efficient militia are divided between the Gen-
eral Government and the State Governments.”*¢

By 1810, states that had not altered or supplemented their respective
militia laws to fine individuals for non-attendance during musters once again
appealed to the federal government for something to be done. It was believed
Congress or the president would finally step in to correct the deficiency. This
time a committee of the president reported to the Senate, but the end result
did not change. Mr. Smith delivered the report, stating “no authority is del-
egated to Congress to regulate fines for non attendance.” If the states were
“anxious for an effective militia, to them belong the power, and to them too
belong the means of rendering the militia truly our bulwark in war, and our
safeguard in peace.”” For whatever reason, the state legislatures did not act
accordingly. The issue would remain unsettled. It would not be until cer-
tain events took place during the War of 1812 that it would be finally resolved.

Prior to the British attacking in that conflict, there was a disagreement
between the States of Massachusetts, Connecticut, Rhode Island*® and the
President as to when the latter could call the states’ militia into service. Mass-
achusetts argued that, if the people of a state “appear to be under no appre-
hension of an invasion,” it did not have to assemble its militia in defense of
the national government.”” The matter was so serious that three Supreme
Court Justices would write to the Massachusetts governor on the subject.
Justices Parsons, Sewall, and Parker would inform the governor that the Con-
stitution not only granted the president to be commander-in-chief of the
army of the United States, but that he also is “declared to be Commander-
in-Chief of the militia of the several States.” The Justices’ rationale was
that, although the power to determine when “exigencies do in fact exist” to
call upon the militia is not delegated by the Constitution “nor prohibited
by it, to the States, it is reserved to the States respectively; and, from the
nature of the power, it must be exercised by those with whom the States have
... entrusted the chief command of the militia.”" Implicit here is that since
the states had granted the power of commander-in-chief to the president,
the lacter had the authority to determine under what emergencies he may
call upon the states’ militias.

Following the war, another event gives insight into the powers the states
had over the organization and governing of its militia. This time there were
debates regarding when the president may call in the militia for the national
defense, and if the president could command, or delegate command of, the
states’ militias when not actually in the field of battle.’> This time, Secre-
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tary of War James Monroe gave his decision on federal versus states’ rights
over the militia.

Monroe opened by informing the state governments that he had always
respected the rights of the individual states, “believing that the preservation
of those rights, in their full extent, according to the just construction of the
principles of our constitution, is necessary to the existence of our Union,
and of free government in these States.”®® He reminded the states that the
federal government may only govern “such part of them as may be employed
in the service of the United States.”” When these instances occurred, they
were specified in the Constitution® and it is undoubtedly a “complete” and
“unconditional” power granted to the federal government.>® To interpret the
Constitution otherwise “would be to force the United States to resort to
standing armies for all national purposes.” Such a “policy so fraught with
mischief, and so absurd, ought not to be imputed to a free people in this
enlightened age.””’

Monroe’s decision on the matter seemed to give the states very little
autonomy, if any, over the functioning of their militias, but his final remarks
reminded all concerned of the concurrent power between the federal and the
state governments. Monroe only interpreted the Constitution as the federal
government controlling the militia when “employed in the service of the
United States,”® with no exceptions. For there was a reason the Union was
divided into states, or in reference to the militia— military districts. Mili-
tary districts were intentionally defined boundaries “for the purpose of pre-
scribing a limit to the civil duties, if they may be so called, rather than the
military.”> What Monroe was articulating was every state had its own mili-
tia to handle its own internal threats. It was when there was an “invasion by
a large force” that “all limitations of boundary ... would cease,” hence requir-
ing the intervention of the federal government.

Joseph Pearson summed up the issue best when he wrote, “The consti-
tution gives to the general government no control over the militia of the sev-
eral states, except in three cases viz — to repel invasion, suppress insurrections,
and aid in the execution of the laws of the U[nited] States.”®® Pearson could
not be more on point because he was almost directly citing the Constitu-
tion. For Article I, Section 8, only provided Congress with the power to call
forth the militia to “execute the Laws of the Union, suppress insurrections
and repel invasions.”!

This legislative history as to whether the state and federal government
may each exercise power over the states’ militias is largely significant. It shows
there existed concurrent power between the state and federal government.
While Congress may pass legislation for organizing and disciplining the fed-
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eral militia, the state would be operating within its constitutional power if
it chose to organize its militia to operate in a manner much different than
what Congress prescribed. For example, a state may decide its militia will
only consist of men between the ages of twenty-one and twenty-six or decide
that its militia be equipped with arms different than those required by the
National Militia Act of 1792. It also may decide all the militia’s arms be pro-
vided by the state. None of these examples would violate the Constitution
nor impede on congressional authority over the federal militia system. This
is because the state would be operating on the premise of its police power
which had been traditionally reserved to it. Where a conflict in power may
only occur is if the state did not conform to congressional militia laws when
it was required to assemble a militia in defense of the United States. It is
under this condition in which the states’ militias would have to draft and
organize according to the federal standard.

The majority of states chose not to deviate from the federal standard,
however, and it was for good reason. This is because operating a militia dif-
ferent than the federal government prescribed would prove expensive and
confusing to a state’s constituents. In fact, after 1792, most states actually
reorganized their militia laws to conform to the federal standard. Needless
to say, this did not mean every state failed to adopt its own unique laws. For
example, some states took efforts to supply their militia with the required
arms and accoutrements, while others chose to stay true to the National
Militia Act and require each man enrolled to furnish his own. Furthermore,
some states passed laws to supply poor persons with arms. The differences
are significant because it shows the states had their own militia laws outside
the federal prescribed standard.

This concurrent power is especially significant in understanding the
“right to bear arms” in Ohio. In order to understand the rights afforded by
Article VIII, Section 20, of the 1802 Ohio Constitution, one need not look
further than Ohio’s militia laws. Herein the Ohio legislature was free to offer
whatever restrictions or protections to its militia, its citizens “right to bear
arms,” and determine how expansive that right may be. More importantly,
just as individual right supporters have wrongfully argued the National Mili-
tia Act’s requirement that every man enrolled provide his own arms was evi-
dence that the Second Amendment protected individual gun ownership, the
same could be argued regarding Ohio’s militia laws. Therefore, Ohio’s mili-
tia laws need to be examined to determine whether such an argument would
have any validity in understanding Ohio’s “right to bear arms.” As will be
shown, just as the National Militia Act’s arming requirement was nothing
more than a reflection of the nation’s security policy, Ohio’s militia laws,
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which initially also required individuals provide their own arms, similarly
served to promote nothing more than the state’s security.

What was unique about Ohio’s early militia laws was that its provisions
required all men enrolled, that assembled for public worship, to “arm and
equip himself according to law in the same manner as if he were marching
to engage the enemy.”®? It was the first militia law in the entire United States
since Georgia’s 1757 law® that required the militia to bring its arms to wor-
ship. While Georgia’s philosophy behind such a law was to deter slave insur-
rections, Ohio had outlawed the institution of slave ownership but had a
similar rationale for the act’s adoption. Just as Southerners believed times of
worship were opportune times for slave insurrections, Ohioans believed times
of worship were opportune times for Indian attacks. Accordingly, the law’s
purpose was to have its citizenry required to be armed during its most vul-
nerable state. Moreover, with much of Ohio’s population scattered through-
out the countryside, it proved difficult to muster and train the militia without
interfering with one’s day-to-day business. As a result, and given most men
would already be attending Sunday worship, it made sense that this would
also be an opportune time to train and discipline the militia as well. While
it was illegal for men to conduct business on Sunday, the legislature was sure
to provide an exception to militia training. Ohio’s first gun law reminded
its citizenry that although it was illegal to discharge firearms within the vicin-
ity of villages, cities, and towns, nonetheless “that nothing herein contained
shall be construed or extend to prevent the necessary military exercise.”®

The law requiring the militia to arm and equip at worship was not to
be taken lightly. Winthrop Sargent, the first secretary of the Northwestern
Territory, commented that the law should be attended “with most serious
and melancholy consequences.” This was because it “presents the opportu-
nity to an enemy of the smallest degree of enterprise to effect such fatal
impression upon our infant settlement as posterity might long in vain
lament.”® In fact, the entire militia system was something Ohio politicians
did not take lightly, especially the Jeffersonian republicans. When the repub-
licans were doing their utmost to remove Arthur St. Clair as governor, one
of their grievances referred to the militia. It stated St. Clair had “[neglected
and thereby] obstructed the organization and disciplining of a militia for the
defense of the Territory, by withholding the appointment of officers eight-
een months after a law had passed establishing them.”®

Thomas Worthington had even commented to President Jefferson on
the issue. He alleged St. Clair was an “open and avowed enemy to a repub-
lican form of government ... [and was] also an open and declared enemy to
militia regulations, which declaration his practice hitherto has confirmed, as
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the militia in the Territory are without organization.”® Jefferson took the
charges seriously and had Albert Gallatin, the secretary of the treasury, and
James Madison,®® the secretary of state, look into the allegations. Regarding
the militia, Gallatin found that although the acts “evince proper impartial-
ity,” the charge did “not seem to afford alone, sufficient grounds for
removal.”® Madison agreed, finding the charge to be “not established.””®
What further raised Jefferson’s suspicions against St. Clair was that the
republicans had informed the president that the Ohio governor had been an
outspoken critic of the militia, a system the president openly supported. St.
Clair replied to these charges by admitting that he “did not treat our mili-
tia system very respectfully,” but denied that he had not taken the proper
measures for insuring they were properly armed, officered, and trained.”
What’s more, St. Clair admitted he had made some criticisms regarding the
inadequate use of the militia. Where there was disagreement between St. Clair
and the Jeffersonian republicans was where the latter claimed St. Clair had
openly supported a standing army. St. Clair knew from where the charge
was “deduced,” but he had never outright stated the source. To clear his
name, St. Clair requested George Todd, who had overheard his political
rants, to affirm not “one disrespectful word of the President passed my lips.””?
The charges that St. Clair had neglected the militia were completely
unfounded. Just three years earlier, in 1799, the legislature had adopted a
new militia law nearly six times as expansive as the first.”> Notable changes
included (1) changing the age minimum for enrollment from sixteen to eight-
een years,’* (2) exempting all arms and accoutrements provided from “all
suits, distresses, executions or sales for debt,””” (3) increasing the fine for not
appearing properly armed from fifty cents to “no less than one dollar and
fifty cents,””® (4) requiring all fathers and guardians to be responsible for all
arms, accoutrements, and fines for men enrolled under the age of twenty-
one years,”” (5) establishing a class system by which men enrolled would be
drafted into service,”® (6) providing the first detailed Articles of War for
Ohio,” and, most importantly, regarding the use of arms, (7) incorporating
the first poor person provision. This last change exempted individuals who
were “unable to furnish and equip” themselves by remitting the fine until
such person shall be able to “furnish and equip himself agreeably to law.”®
Three years later, in 1802, Ohio would include its first “scrupulous of bear-
ing arms” provision. It allowed any person who took an oath stating they
were “scrupulous of bearing arms or performing military duty” to pay a sum
of “one dollar and twenty-five cents” to be exempted for a year.®! No sub-
stantial alterations to the laws would be made over the next seven years.®?
In 1809, the legislature made a few alterations. The state was now liable
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for all “arms, accoutrements, horses, and equipage” that individuals brought
to the field with them. After such property was appraised, a certificate was
granted with the amount of appraisement. If any of this property was ever
lost, the state was required by law to provide compensation.®® In addition
to having one’s property insured, the militia was also liable to have such
articles impressed in times of need.® In 1813, another notable law appeared —
rules regarding the use of public arms provided by the state and federal gov-
ernment. The law stipulated what actions the quarter-master general may
take to ensure “all the public arms, ammunition, accoutrements, camp
equipage and military stores were to be managed.”®

The use of public arms would become essential to the defense and secu-
rity of Ohio, especially given the state’s serious lack of them. This lack of
preparedness became more and more apparent and would eventually cause
the federal government to intervene and establish a system that adequately
supplied arms to all states deficient in them. When Jefferson assumed the
presidency, he did so as a staunch supporter of the militia system. He would
receive his first national returns of the militia in 1803. Given the returns had
not included every state,® the results did not alarm him. A year later, though,
when the majority of states had made their returns, he would write to the
Senate and Congress “[their] incompleteness is much to be regretted, and
its remedy may at some future time be a subject worthy the attention of Con-
gress.”® According to the report, out of the nearly 429,200 privates enrolled
in the militia only 223,218 muskets and rifles were available.®® That meant
only 52 percent of the entire United States militia could be properly armed
at any time. Furthermore, these returns did not include the states of
Delaware, Maryland, and Tennessee — the last two states being known for
lack of arms and accoutrements available for their respective militias. What
were even more deplorable were the apparent deficiencies in the state of
Ohio. Out of the nearly 4,900 men enrolled in its militia, only 2,171 mus-
kets and rifles were available.*

Congress quickly inquired into the matter. Asking Secretary of War
Henry Dearborn to submit a return of all the arms fit for use that was the
property of the United States, the return showed 117,167 muskets and rifles,”
still leaving the national government in a precarious situation. Although this
raised the number of available rifles and muskets to 340,385, this would still
leave 88,815 militiamen unarmed in case of war. In 1806 the numbers
improved slightly. Out of the nearly 471,590 privates there existed 249,182
stands of arms — increasing the percentage of armed militia from 52 percent
to 52.8 percent.” In Ohio, both the amount enrolled in the militia (8,031
privates) and the amount of arms (3,515) increased significantly as a result
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of westward expansion.’” Unfortunately, the percentage of men enrolled with
arms dropped slightly from 44.3 percent in 1804 to 43.7 percent in 1806.

A congressional committee looked into the matter to determine what
was responsible for such a deficiency in arms. It was determined the issue
was not that individuals were too poor or were unwilling to purchase the
required arms by law; on the contrary, the problem laid in the fact that
firearms were not readily available for sale.”® By 1808, things had not
improved. Maryland had only 1,200 arms available for its 39,047 militia-
men; Virginia had only 13,500 arms for its 65,767 militia; with Massachu-
setts being statistically the best armed — 48,100 arms for its 70,323 militia.”*
Neither had Ohio’s situation improved. The returns showed Ohio had only
5,869 arms for its 13,345 militia privates, meaning it had sustained growth
of arms acquired per man enrolled — 44 percent.” Overall, the United States
had 252,384 arms for the 636,386 militia, equating to only 39.7 percent of
the federal militia [that] could be armed at any given time.”

Congress first acted by passing a bill authorizing the president”” to pro-
cure more arms for the defense of the United States.”® Mr. Burwell had
brought forth the bill on the belief that “if this country possessed a sufficient
number of arms, we are perfectly safe against the world.” He felt that “every
country which anticipates attack should possess more arms than necessary
to army any particular number of men that are likely to be called out at one
time.”” A month later, Congress would pass an additional arms act that was
similar to the 1798 Arms for Militia Act.' Nevertheless, the problem
remained that many of the states could not even purchase arms within their
own country, for the federal government had already contracted with all the
major armories, making it impossible for the armories to take on new con-
tracts. This left the only option available to the states to purchase arms from
foreign nations.'®> Such contracts were expensive and time-consuming,
though. To resolve this problem Congress passed the Sale of Public Arms
Act. It authorized the president to sell to the individual states “any arms now
owned by the United States, and which may be parted without any injury
to the public.”?

The most important act'® regarding arming the militia would be enacted
just weeks after the Sale of Public Arms Act. The Arming the Whole Mili-
tia Act appropriated an annual sum of $200,000 for the “purpose of pro-
viding arms and military equipments for the whole body of the militia of
the United States.”® While the 1798 Arms for Militia Act and the recent
Sale of Public Arms Act merely sold arms acquired by the federal govern-
ment to individuals and the states, the new 1808 provision did not place the

104

arms up for sale. Instead, the law authorized the president to purchase more



148 The Second Amendment

sites to build weapon arsenals. The law also stipulated the amount of arms
able to be procured by the annual sum' allotted was to be distributed “to
each state and territory respectively, in proportion to the number effective
militia in each state and territory.”'”” It was left up to each state to devise
the rules by which such arms were to be kept and distributed."

Edwin Gray of Virginia was enthusiastic about the act’s prospects. He
would write, “Standing armies, everywhere destructive to liberty, must be
peculiarly so in a country and government like ours, when the great mass of
militia is left unarmed.” It was important that Congress “place arms in the
hands of all the people, dispersed over the face of the country, and [then]
we can have little to fear from Foreign invasion of Domestic treason.”

Still, the act was the subject of much debate prior to being passed. The
debates provide great insight into understanding the Second Amendment
and the states’ “right to bear arms” provisions. Similar to the eighteenth-
century Congressional debates on the issue, the 1808 debates did not address
the Second Amendment either. Mr. Randolph led the debates believing the
bill would bring “permanency” to the people’s freedom. He felt “it was not
possible that a nation free and armed could have their liberties taken from
them.”™ Notice Randolph does not cite the Second Amendment. He does
not state the Arming the Whole Militia Act will ensure that the Second
Amendment will be promoted. Neither does he nor did any other person up
to that period in American history state that the Second Amendment was
adopted to protect the other rights in the Bill of Rights. This is because the
Second Amendment was never about individual gun ownership.

Randolph thought that only one issue remained to be debated on the
Arming the Whole Militia Act — how the arms were to be distributed. While
some thought that the states should distribute “these arms to the militia
individually, others had said they could not consent to make them the prop-
erty of individuals.”™ Whatever was decided, Randolph had “no objection
to reimburse those citizens who have, under the laws of the respective States,
provided their own arms.”"?

The first objection to having the states and federal government hold
this new allotment of public arms was by Mr. Smilie. He argued that “to
disarm the people at pleasure,” whenever the government thought prudent,
“would be an armed government still, but not an armed people.”™ He felt
the people should want to arm so as to protect themselves and their prop-
erty. Thus, the government should only provide arms for sale to the peo-
ple.™ Mr. Macon agreed with Smilie in principle but disagreed as to their
distribution. Macon had long felt “it is the duty of the nation to arm the
militia” because it is “wrong to make the poor man contribute the same mite
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towards the general protection as the rich man.”" He would neither make
the arms public property nor sell them to the people. He thought it best the
government give the arms to every individual who would bear them “so that,
whether a man moves from Maine to Georgia, or whether he shall always
remain in the same place, the arms given to him shall be his absolute prop-
erty.”

Mr. Findley objected to Macon’s idea. Findley turned to the Pennsyl-
vania militia as his example. He reminded the delegates that Pennsylvania
had already been practicing the use of public arms to arm the militia, but
the experiment had proved a failure. Thousands of public arms were lost,
stolen, or no longer fit for service. Giving arms to individuals who have “no
interest in taking care of them when their tour of duty is over” would only
be a waste of spending."”

Mr. Randolph disagreed. To him, the purpose of giving individuals
arms was so they may use and become familiar their functioning. It was
paramount to have a militia that was properly trained, and how could an
individual be properly trained in the use of arms if he did not possess them.
Randolph urged his fellow delegates to “[p]ut arms in the hands of your mili-
tia” because if the arms are “worn out by use they may be replaced.” The
important thing was the “militiaman will have acquired experience at the
expense of a musket, which I would not give for the tuition of all drill-
sergeants in Europe.”™®

Mr. Lloyd saw the bill as “an evil” since it would be asking the people
to give up the arms of the government after they had been distributed. He
asked Congress, do you suppose “the people would be so unmindful of their
own liberties that they would give up their arms at the discretion of the
United States?” He further commented that once you arm the people, “they
will not be so pusillanimous as to give up these arms, if they are to be con-
verted to their own destruction.”™ Certainly Lloyd had a strong point. It
was suspicious for the federal government to give and take away arms to the
people at its pleasure — for this was the basis by which people feared the
establishment of standing armies.

Mr. Holland was the only delegate to make a constitutional argument
regarding the bill. He thought the bill should be dismissed. Holland knew
the Constitution stated the militia “should be armed” when called into serv-
ice, but “not that they should be supplied with arms.”*® The argument
received no attention by the other members. In fact, Macon’s earlier com-
ment that it was the “duty of the nation to arm the militia” was more pop-
ular.”! Mr. Rowan would comment even further, stating the “General
Government should direct and control the use of arms.” He could not see
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how their “efficiency will not be less derived from the General Government,
than if they were purchased individually by the people.””?? Mr. Blackledge
agreed. Although he had his quarrels with the bill, he stated, “In voting for
this bill, I do it to recognize the principle that the General Government is
to arm the militia.”™* At the end of the debates, the bill passed easily with
54 yeas and 33 nays.'*

The Congressional act proved crucial in supplying arms for the Ohio
militias. In January of that year the Ohio Legislature had already appealed
to Congress for a loan of 7,000 arms.'”” Now the Arming the Whole Mili-
tia Act relieved them of this request. Actually if it was not for Ohio, and the
frontier’s need for arms, the act might not have passed. During the debates
of the 1808 Purchase of Arms Act,”® Mr. Burwell had reminded Congress
“that we have an exposed frontier, liable to the attack of nations on our bor-
ders, and it is indispensably necessary that the inhabitants on our frontiers
be armed.” Thus, many delegates saw Ohio and its frontier as essential in
securing the United States from outside threats.

Unfortunately, although the public arms provision provided Ohio with
arms by an act of Congress, this was nothing more than a piece of paper.
The federal government had loaned Ohio 1,500 stands of arms in 1808,
but it would take almost a decade for the armories to manufacture the arms
needed to secure the frontier. For the moment Ohio’s territory would vir-
tually remain unprotected. In 1811, Thomas Worthington would comment
on the issue, including on the inefficiency of the Ohio militia. Worthing-
ton wrote to Sam Finley that Ohio was in a “very defenceless condition;
without arms — without discipline, indeed without every resource except
numbers; but what will numbers avail without arms unless in the posses-
sion of them.” How were men to be “brought to a knowledge of military
duty by the use of Clubs and Cornstalks, which you know to the usual Sub-
stitutes in the Muster field.” He felt if only the men had arms in their hands
“they might be instructed — Measures might be adopted to enforce disci-
pline.”® Unfortunately, with “the arms being gone,” Worthington knew
“the interior is left defenceless.”™!

Much like the other states in the Union, Ohio’s militia was primarily
composed of men of the poorer classes. Men of wealth could simply recruit
152 to go in their place. It did not help that these men of poorer classes
could not provide the required arms. There was no law requiring the person
paying the substitute to provide arms and accoutrements for him as well.

By the eve of the War of 1812,"%% nearly four years after the passage of
the Arming the Whole Militia Act, the returns of the militia’s arms had not
improved. It was reported to Worthington that the “deficiency of Arms &

substitutes
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accoutrements” is “very great, and those on hand being so various in their
make & bore as to present but an indifferent barrier to an Invading Enemy.”
The author of this report was sure to remind Worthington that “this among
other things is no doubt a great cause of alarm, not only along the frontier,
but even in the Interior.”®* Duncan MacArthur would comment there existed
“neither tents, blankets, axes, arms or ammunition” for use by the army let
alone the militia.”®> In reality, their observations were correct. Out of the
29,183 men enrolled in 1812, only 14,673 arms were available.”® The Ohio
militia’s problems ran much deeper than the need for arms and accou-
trements, though, with the majority of the blame resting on the lack of an
efficient militia law. While MacArthur was confident the Ohio legislature
could fix the problem,”” Sam Finley felt the problem rested in Congress.
Finley felt if Congress spent less time on their speeches, and more time on
the appropriate expenditures of the treasury, there might be arms to be dis-
tributed so the militia may become the “bulwark of our Country.”® At one
point Colonel Lew Cass suggested that the government should purchase the
entire militia’s arms and equipments as a “fair valuation.” This would allow
the arms to be “distributed among the community, to answer any valuable
purpose of national defence.”?’

By 1813, something had to be done by the Ohio legislature. MacArthur
had even commented to Worthington that the “credit of the militia is now
destroyed.”** Complaints were rampant and the campaigns were turning for
the worse. John Sloane felt Ohio and the Northwestern Army was “doomed
to experience nothing but disaster and disgrace where ever our arms are
turned.” The Ohio legislature responded with the 1813 An act for disciplin-
ing the militia. It was the most expansive and detailed militia law to date and
would be the basis of the next eighteen years of militia law.!*?

In the years to come, Ohio began adopting its public arms provisions
as required by the Arming the Whole Militia Act. The first being adopted
in 1815, required all persons holding such public arms to return them imme-
diately." In 1823, a law was passed that required the arms were to be only
delivered to the militia “on days of training.” At the close of such training,

144 Four years later, the

the arms were to be “returned and safely deposited.
legislature would request the arms be re-proportioned to the towns of Rip-
ley, New Lisbon, and Mansfield. It was also encouraged that the comman-
dants of the public arms inspect them “as often as they deem expedient.”®>
By 1828, the public arms law had doubled in size."*® More importantly it
would ultimately give rise to an important change in the militia laws in the
years to come — an elimination of the provision that every man furnish him-

self with his own rifle or musket."’
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For nearly fifty years Ohio had required every person enrolled to fur-
nish their own musket or rifle. The 1831 law changed this by only stipulat-
ing that “each non-commissioned officer and private, shall arm himself with
a good and sufficient musket, rifle or fusee.”® Although this wording sug-
gests that every person was required to provide their own arms, for the first
time the words “provide” or “furnish” were intentionally left out. This is evi-
denced by what was required by persons of all ranks in the cavalry. These
individuals were required to “furnish” themselves with certain equipment,
but only required to be “armed” with a “good and sufficient sword, a pair of
pistols, and a cartridge box.”* Nevertheless, the law still implied every man
was required to provide the required arms. This is because a private was still
liable to be fined twenty-five cents “for not attending muster with the proper
arms and accoutrements.”™” This fine was miniscule, though, when com-
paring it to the maximum of six dollars, to the minimum one dollar and fifty
cents, one was liable to be fined in 1799.”' What’s more, the fine could be
easily dropped if the private could convince his commanding officer he was
too poor to “furnish and equip himself agreeably.”"?

By 1844, it was decided that the “rank and file militia ... be dispensed
with.”?? Every male inhabitant was still required to enroll,”* but the State
had decided to turn its defense over to volunteer militias. The militia sys-
tem was not purely volunteer though, because every person that did not
enroll in a volunteer company was required to either pay, in times of peace,”
a fifty cents annual fee “as commutation for military duty” or perform “two
days extra labor on some public highway in the road district in which he
may reside.””® In regards to arming, there was no provision requiring a pri-
vate to furnish his own rifle or musket.””” Although there was a fine of two
to three dollars for “refusing to appear armed and equipped,” this penalty
was instituted for the “refusing to appear,” not so much for the “fully armed
and equipped” reference.”®® This is because the quartermaster general was
responsible for distributing the public arms to “supply the volunteer mili-
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Thus, by 1844, Ohio had become the sole provider of arms for the
defense of its borders. This would not be the only significant change regard-
ing the Ohio militia. Even though, Ohio’s own William Henry Harrison had
stated in Congress in 1817 that the “safety of a republic depends as much on
upon the equality in the use of arms amongst its citizens as upon the equal-

tia.

ity of rights” and “nothing can be more dangerous ... than to have a knowl-
edge of the military art confined to a part of the people,” he supported a
select militia. Ohio soon would follow suit when its legislature began to do
just this by classifying its militia. In 1831, while the state still required every
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man between the ages of eighteen and forty-five to enroll in the militia,
those who had reached the age of thirty-five were exempt from mustering
and training in times of peace.'! By 1843, Ohio further classified its militia
by exempting all persons under the age of twenty-one years from perform-
ance in the militia in times of peace.®

In summary, just as the history of the 1792 National Militia Act’s clearly
shows its arming requirement was nothing more than a national security
policy, it is clear that Ohio’s militia laws and history also illustrate its arm-
ing requirement served to promote nothing more than the state’s security.
It was Ohio’s frontier that needed to be protected. Although Ohio and Con-
gress clearly advocated that arms be readily available to all Ohioans, this was
done as a defensive measure — not to promote Article VIII, Section 20, of
the Ohio Constitution nor the Second Amendment. Given there are no his-
torical, statutory, or legislative records indicating that Article VIII, Section
20, was meant to protect the right for an individual to own a firearm, any
such interpretation is without proper foundation.

The Protection That the “Right to Bear Arms” in the 1802
Constitution Affords

While the Supreme Court majority in Heller inferred the 1802 Ohio
Constitution’s “right to bear arms” provision promotes their individual right
stance, nothing can be further from the truth. First it is important to address
one of reasons the majority discarded the theory that Second Amendment
was limited to protecting one’s service in the militia. The majority argued
if the Second Amendment only protected the right to serve in the militia,
then Congress had the “plenary authority to exclude them,” contending that
the Second Amendment would be null and void under Congress’s power to
organize, arm, and discipline the militia. Congress would then have the
power to create a select militia and supersede the “right to keep and bear
arms.”

The Heller majority’s logic is unsupported. What the majority failed to
examine and mention is the states’ militias made up the federal militia. And
it was the states’ militias that were the bulwark of liberty. The majority had
no trouble pointing out that the Constitution implies the militia was already
in existence. There is no doubting it is an institution that predated the Con-
stitution. They did not examine the concurrent powers between state and
federal government, though. For if they had, it would have been made clear
that at no point does the Constitution give the federal government the power
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to interfere with state militias, their intrastate function, or their militia laws.
As Joseph Pearson so eloquently put it, “The constitution gives to the gen-
eral government no control over the militia of the several states, except in
three cases viz — to repel invasion, suppress insurrections, and aid in the exe-
cution of the laws of the United States.”®®

The truth is Congress only regulated the militia in service to the United
States, and at no other times. It was even admitted by the leaders of federal
government on multiple occasions that Congress had no authority to fine,
imprison, or discipline individuals enrolled in the militia unless they were
in actual service of the country at that time. To the states “belong the power,
and to them too belong the means of rendering the militia truly our bul-
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wark in war, and our safeguard in peace.
Second Amendment. It aided in preventing the federal government from
interfering with the function of state militias. It was important that the fed-
eral government not infringe the ability for the states to defend themselves.
Because if the states were each unable to defend themselves, the Union would
be defenseless.

Regarding the 1802 Ohio Constitution, the Supreme Court majority
provides no evidence to suggest the phrase “bear arms” equated to anything
but using arms in the military or militia service of the state. Of all the Ohio
statutes up to 1851, only the militia laws ever used the phrase “bear arms.”'®>
Not in one instance did it appear in any other Ohio law nor is their evi-
dence that the phrase “bear arms” had ever been used in any context out-
side of the manner equating to using arms in the military or militia service.
This is because “bear arms” was understood to be a selective phrase, used
only in the military or militia context.

Individual right advocates will point out the phrase that follows “bear
arms” in the 1802 provision, which states “in defence of themselves and the
State,” supports “bear arms” was not intended to be limited to military serv-
ice. For it is argued the word “themselves” was included to mean one may own
and use arms for self-defense. As has already been pointed out in laws gov-
erning involuntary manslaughter and self-defense, the word “bear” or the
phrase “bear arms” had never been used to describe such an act. Nevertheless,
the Ohio courts have interpreted “defence of themselves and the state” as pro-
tecting such a right. Until the courts can provide a single example of any Ohio
law stipulating the use of “bear” or the phrase “bear arms” in such an instance,
Article VIII, Section 20, cannot be historically or textually interpreted to have
protected such a right. This leaves open the question: “What does the ‘right
to bear arms’ provision of the 1802 Ohio Constitution protect, and if it does
not protect individual arm ownership is there a provision that does?”
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In short, the 1802 “right to bear arms” provision does not protect indi-
vidual firearm ownership. As has been shown through each of the states’
laws, including Ohio’s, an individual did not need to possess arms in order
to “bear” them. Although it was believed by the Framers it was good prac-
tice to have arms in the hands of individuals who constituted the militia as
a means to keep them well-trained and disciplined to their use, it was not
a necessity for one to “bear arms.” Arms being owned by the state could just
as easily be borne as an individuals or as Mr. Rowan so eloquently put it,
“efficiency [in arms] will not be less derived form the General Government,
than if they were purchased individually by the people.”¢¢

In regards to the words “in defence of themselves and the State,” when
one was “bearing arms,” they were doing just that, using arms in a military
capacity to defend their liberties as well as the interests of the state that pro-
tected them. If the 1802 provision was meant to incorporate anything else,
would not the drafters have worded the provision similar to Thomas Jeffer-
son’s three drafts of the 1776 Virginia Declaration of Rights — the third draft
stipulating that “No freeman shall be debarred the use of arms [within his
own lands or tenements]”?'%” It follows that if “bear” was meant to denote
anything but the use of arms in military service, would not the Ohio framers
have drafted the provision to read “furnish,” “own,” or “possess” instead of
“bear”? Would not the framers have drafted the provision that read “in
defence of themselves and the State” to read “in defence of themselves [or]
the State”? Given none of these examples are the case, the 1802 “right to bear
arms” provision cannot be given anything other than its textual meaning —
the right to use arms to protect one’s person, one’s liberties, and the inter-
ests of the state in only a military or militia capacity.

Individual right supporters and the Ohio courts also have failed in
interpreting the provision as not restricting the “right to bear arms” in a
militia or military capacity because the word “militia” does not appear in it
as it does in the Second Amendment.*® Immediately following the “right to
bear arms” rests the following, “and as standing armies in time of peace are
dangerous to liberty, they shall not be kept up; and the military shall be kept
under strict subordination to the civil power.”® Although the “right to bear
arms” in Ohio does not textually include the word “militia,” this subsequent
paragraph shows its drafters’ purpose behind including the right in the 1802
Constitution: that the people need to have the right to use arms in a mili-
tary capacity as a means to protect their person and liberties, the interests
of the state, and to prevent the need for a standing army in times of peace.
This last condition — to prevent the need for standing army in times of
peace — is crucial in understanding the preceding “right to bear arms,” for
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it represents the whole basis behind why that right was created to begin with,
and until the courts and individual right advocates can show evidence to the
contrary, this is not the case. By providing substantiated evidence to prove
otherwise, Article VIII, Section 20, cannot be interpreted as meaning any-
thing else.

This still leaves another question, “Is there any provision in the 1802
Constitution that protects or implies that Ohio citizens have the right to
own firearms?” One argument can be made for the latter portion of Article
VIII, Section 1, which states the people “at all times have the power to alter,
reform, or abolish their government, whenever they may deem necessary.””°
It may be argued that the people have a constitutional right to be armed as
a check on an abusive or oppressive government. Ever since the Glorious
Revolution of 1689, it was a commonly held belief that the people have a
right to usurp an unjust government — by force if need be. While the Ohio
Constitution undoubtedly is reiterating the principle that unjust govern-
ment should be abolished, in no way is it referring to force as the means to
do so. In countless provisions, even before the drafting of the 1802 consti-
tution, the legislature had passed acts making it illegal to assemble with
arms, commit war or treason upon the state.””!

This leaves the only remaining plausible argument — that one has a
right to own firearms under the 1802 constitution, in the guarantee that “all
men are born equally free and independent, and have certain natural, inher-
ent, and unalienable rights; amongst which are ... acquiring, possessing, and
protecting property.””7? This section provides the strongest argument for
firearm ownership supporters. Unfortunately, given the state may regulate
property to promote the wellness and safety of its citizenry, such ownership
may be restricted. In fact, under the state’s police power, it may even per-
manently prohibit firearm ownership as long as it followed Article VIII, Sec-
tion 4, which stipulates, “private property ought and shall ever be held
inviolate, but always subservient to the public welfare, provided a compen-
sation in money be made to the owner.””? Thus, prohibiting firearm own-
ership would not infringe upon the “right to bear arms” because an individual
need not own arms to “bear” them.

Moreover, the state and federal government provided such arms at their
discretion. Of course, a complete ban on firearms was never considered dur-
ing the time the 1802 constitution was in effect. Such action would be deemed
politically dangerous to the new republic and its safety. It would be a mis-
take to infer that the government could not have instituted such a ban. In
fact, there is not one instance in the debates of Congress or Ohio, regard-
ing arming the militia, where a delegate argued the taking away of the cit-



FIVE. “In Defence of Themselves and the State” 157

izens’ arms would be unconstitutional. During the debates there were
instances where people saw such an action us unsavory or inadvisable, but
never unconstitutional. It was just deemed politically improper to take away
the citizens’ arms, for such an action would heighten suspicions towards the
danger of the government raising a standing army to suppress the populous.



CHAPTER SIX

Bearing Arms in the
Ohio Constitution

Until the Second Amendment becomes incorporated under the Four-
teenth Amendment, the states do not need to give the Supreme Court’s hold-
ing in Heller any consideration. Certainly there will be state courts that
interpret their respective “right to bear arms” provisions as synonymous with
what the Supreme Court majority has held. Such borrowing of constitutional
interpretation has been common practice, as is shown to be particularly true
when comparing federal and state constitutional protections. This does not
have to be the case, though.

It is significant that each state gives its constitution’s “right to bear arms”
provision its due force. Many states’ provisions are unique. Many have revised
the protections on multiple occasions, and in other instances the terms have
become the subject of public policy debate. Moreover, the Supreme Court
majority’s analysis of the Second Amendment was nothing more than poli-
tics in adjudication. Their selective incorporation of all the historical sources
is a testament to this. Most importantly however, the majority’s analysis did
not examine each state’s “right to bear arms” provision. Instead the major-
ity grouped the provisions, determining that every state’s constitution up to
1820 protected a right to individual gun ownership. Needless to say, this may
be the boldest and most far-reaching assumption the modern day Supreme
Court has ever made.

It is also important that state courts do not give the decision in Heller
any consideration for another reason: to determine whether their respective
“right to bear arms” provisions has a broader protective scope than the Sec-
ond Amendment. It is well established that some of the state constitutions
may afford more civil liberties than the United States Constitution. Even
Thomas Jefferson described the state governments and their constitutions as
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“the true barriers of our liberty in this country.” It is the same notion the
Supreme Court has reiterated in cases such as Kelo v. City of New London.
This being the United States Constitution only offers so much protection
against the intrusion of state and local government. If the people want
broader protections, they must look to their state constitutions; the word-
ing in state constitutional provisions may be textually constructed in a man-
ner that enlarges a right already protected in the United States Constitution.

The same holds true for states” “right to bear arms” provisions, partic-
ularly in Ohio. Given that the current text of the Ohio Constitution’s “bear
arms” provision would appear, on its face, to encompass a broader protec-
tion than the Second Amendment, Ohio may become the next legal battle-
ground for gun advocates. Article I, Section 4, of the Ohio Constitution
states, “The people have a right to bear arms for their defense and security;
but standing armies, in times of peace, are dangerous to liberty, and shall
not be kept up; and the military shall be in strict subordination to the civil
power.”" It is this provision’s use of the phrase “for their defense and secu-
rity” that may become the issue of much debate.

Just as the Supreme Court majority misinterpreted the Second Amend-
ment, the Ohio courts have also erred in interpreting the Ohio Constitu-
tion — holding that Ohio’s “right to bear arms” protects every individual to
own a firearm. Unfortunately for gun advocates, the Ohio Supreme Court
has consistently held that although their interpretation of Ohio’s right to bear
arms is a “fundamental” and an “individual one,” it is “not absolute.”? In
effect, therefore, the Ohio legislature may limit one’s ability to carry arms
under its police power so long as it does not conflict with this “fundamen-
tal right.” Yet, no Ohio court has elaborated on the nature of this “funda-
mental right.” This is because there exists no evidence defining individual
gun ownership as a fundamental right. Essentially, it is something the Ohio
courts have made up with no documentation, primary sources, or ratification
and legislative history. The Ohio courts could have made up a definition but
have chosen not to —and for good reason. For if the Ohio courts defined
this fundamental right to own guns, it would impede the Ohio legislature’s
ability to regulate firearms.

The 1802 Ohio Constitution’s Right to Carry
Firearms in the Courts

During the 1850-51 constitutional convention the Ohio “right to bear
arms” provision was slightly altered and incorporated into the 1851 Ohio
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Constitution. Surprisingly, not one case concerning the constitutionality of
the 1802 constitution’s “right to bear arms” provision was ever brought. The
only case that seemed to have addressed that document’s “right to bear arms”
occurred when the constitutional convention was actually in session. In July
1850, the court of common pleas of Hamilton County decided Obio v.
Walker.? In the case, the defendant, Walker, pleaded self-defense when he
stabbed two unannounced police officers with a concealed Bowie knife who
had assaulted his person. As a result of the wound one of officers perished,
leaving this case before the court.?

Although the case primarily dealt with the issue of self-defense, it also
was the first case to briefly address the constitutionality of “carrying”
weapons. The defendant argued that when considering whether he acted
with “malice” and “preparation” in stabbing the officers, the court ought to
take in consideration that in Ohio “every man has a constitutional right to
carry weapons for self-defense; and hence there is no presumption of mal-
ice from the carrying of a weapon such as a knife.” The court responded
by stating Ohio “had done well in securing to each citizen such a right.”®
The court further provided “it will be a dangerous hour” if it is “taken away”
by “whatever reforms” the legislature may adopt to limit that right.” It seems
by the wording of this decision the presiding justice knew that a law against
the carrying of concealed weapons was eminent® and might have been try-
ing to prevent it from ever being considered. It is significant to note that the
majority of Ohio’s closest neighbor States — Indiana,’ Kentucky, Tennessee,"
and Virginia?—had all adopted laws against the carrying of concealed
weapons. This left Ohio as the only state in the Northwest Territory not to
have adopted such a law. Thus it is plausible that the court was making an
effort to prevent the legislature from ever considering it, but it is impossi-
ble to know for sure.

The same can be said of exactly which constitutional provision the court
was referring to as “securing to each citizen” a “constitutional” right to carry
weapons. It is impossible to know for sure. It can reasonably inferred that
the defendant was alluding to Article VIII, Section 20, but given the court
neither cites nor quotes what part of the Ohio Constitution it is referring
to, one can only assume. Needless to say, unlike the remainder of the deci-
sion in Walker, the court offered no reasoning as to why it held that carry-
ing weapons for self-defense was a constitutional right. If the judge was
referring to the “right to bear arms,” he certainly was unfamiliar with the
fact that the phrase “bear arms” had never been incorporated into any self-
defense statute or law. Therefore, if this case had been reviewed under a tex-
tual and statutory analysis regarding the right to “self-defense” and the “right
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to bear arms,” the court would not have defined “carrying weapons” as a “con-
stitutional right,” and instead would have considered it as a statutory pro-
tection.

A Textual and Historical Analysis of the 1851 Obio
Constitution’s “Right to Bear Arms”

The 1850-51 Ohio Constitutional Convention was the first and last
time the “right to bear arms” provision was altered. The new provision altered
the phrase “people have a right to bear arms for the defence of themselves
and the State™ to read the “people have the right to bear arms for their
defense and security.”" Thus, the phrase “for their defense and security” was
substituted in lieu of “for defence of themselves and the State.” The change
is noteworthy because it could legitimately be argued that the new phrase,
on its face, and apart from the operating phrase “bear arms,” would appear
to imply that the people have a constitutional right to self-defense.

Moreover, it could be argued that the phrase “bear arms” had changed
in meaning by the time of the 1850-51 Ohio Constitutional Convention as
to enlarge its protective scope to include all forms of arms use —i.e. hunt-
ing, recreational, and self-defense. Although these arguments seem logically
sound, there is not one shred of evidence to support this conclusion. As will
be shown, the debates of the 1850—51 Ohio Constitutional Convention and
other historical sources do not support Article I, Section 4, of the 1851 Ohio
Constitution changed the meaning of the rights afforded by Article VIII, Sec-
tion 20, of the 1802 Ohio Constitution.

The 1851 Bill of Rights and Its Committee on the
Preamble and Bill of Rights

On May 10, 1850, the convention resolved that a seven member com-
mittee” on the preamble and bill of rights be created to determine “what
changes, alterations or amendments they deem necessary™ to be made to
the Ohio Constitution’s Bill of Rights. Henry Stanbery, who would later be
appointed to the said committee, reminded his fellow convention members
that the appointment of the committee was a “very important matter.” He
did not “intend to enlarge upon the subject, as every member saw the impor-
tance of it.”” In the end, the committee would comprise of Elijah Vance,
C.J. Orton, Lucius Case, William L. Bates, Simeon Nash, William Groes-
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beck, and Henry Stanbery®— the last three who would become prominent
members of the legal profession.

The same day the committee was appointed, Mr. Cutler submitted a
resolution reminding them of the duty of their task. Given that the eighth
article of the 1802 constitution embraced “the well settled and long estab-
lished principles of self-government, defining clearly the rights of persons
and property, and securing to all the largest liberty consistent with the pub-
lic good, accords, it is principles.” Cutler proposed that these rights be con-
tinued “without material alteration.” He felt “these general principles” had
been “embraced” by the “great majority of the people.”?® Therefore, Cutler
desired that “it not to be changed.” As with many of the members of the
convention, there existed some confusion as to whether they were to amend
the 1802 constitution or to rewrite it as an entirely new document. If the
latter be the case, Cutler was strongly for maintaining the protections, word-
ing, and structure of eighth article of the 1802 constitution because it was
the “safer course.”” For he felt “the less we do” with what would become the
bill of rights of the new constitution, “the better.”**

There were no objections, concerns, or amendments to Cutler’s reso-
lution. This gives great weight to the argument that the meanings of the “bear
arms” provisions of both the 1802 and 1851 constitutions were intended to
be synonymous unless there can be shown to exist any legislative history to
prove otherwise. In fact, if anything regarding the collective rights of the
people from the 1802 constitution to the 1851 constitution is to be immedi-
ately noticed, it is that the new bill of rights’ provisions were drafted in a
manner that was shorter and more concise. The twenty-eight rights guaran-
teed in Article VIII of the 1802 constitution would be restructured to only
include twenty rights in the 1851 constitution.

Throughout the convention, very little was debated about the new con-
stitution’s bill of rights. The records show unequivocally that the first draft*
submitted by the committee on the preamble and bill of rights was almost
taken in its entirety except for a few exceptions. In regards to the “bear arms”
provision, the first draft enclosed it as reading: “The people shall have the
right to bear arms for their defence and security, but standing armies in time
of peace are dangerous to liberty and shall not be kept up, and the military
shall be in strict subordination to the civil power.”? The new provision only
came up for debate twice — January 15 and February 3. On both dates it was
proposed that the word “shall” in the first line be removed, which was agreed
to.? The only other amendment requested was made by Mr. Leidy. He pro-
posed to strike out the word “peace” and place in lieu thereof the words “shall
be regulated as may be provided by law.”?® That proposed amendment failed.
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Thus, although the phrase “for their defence and security” would seem
to have altered the 1802 Ohio Constitution’s “right to bear arms” provision,
there exists no legislative history to support its drafters or framers gave the
new provision an expanded protective scope or different interpretation. If
anything, given the drafters had made many changes in the 1802 constitu-
tion’s bill of rights in order to make it shorter, more concise, and easier to
interpret, the phrase “for their defence and security” was meant to do noth-
ing more than just that.

Nevertheless, one cannot rule out that there may be other secondary
historical and legislative materials to show that the drafters of the 1851 “right
to bear arms” provision intended it have a more protective scope. Thus, an
examination of each member of the committee of the preamble and bill of
rights is necessary. Out of the seven members, only three — Henry Stanbery,
Simeon Nash, and William S. Groesbeck — have left us with any correspon-
dence or materials which we may infer how they interpreted Article I, Sec-
tion 4. One must examine their opinions on individual rights, property, and
self-defense.

Henry Stanbery

The Honorable Henry Stanbery was born in New York City on Feb-
ruary 20, 1803, and would later die in that city on June 26, 1881. A well
respected lawyer in his own right, Stanbery eventually settled in Columbus
upon his election to attorney general of Ohio in 1846. In 1850 he was elected
to the constitutional convention, upon which in 1852 he moved his practice
to Cincinnati. Within the next decade he would come to join the forces of
the Republican Party, and became a huge supporter of the Lincoln admin-
istration. In 1866, he was rewarded by President Johnson with an appoint-
ment to attorney general of the United States. Moreover, Stanbery would
receive a nomination to serve on the Supreme Court, but given his presid-
ing as Johnson’s counsel in the latter’s impeachment proceedings, he was
never appointed.?’

Stanbery would even write a book on the constitutions of the United
States, entitled Manual of the Constitutions of All the United States, in Which
the Various Provisions and Departments of Power Are Arranged Under Distinct
Heads,” but it does not provide any information regarding the “right to bear
arms.” Unfortunately, neither his papers nor his decisions while attorney
general of both Ohio and the United States® offer any insight on the “right
to bear arms.” In his opinions as the attorney general of Ohio, there are
many decisions regarding the militia laws, but they only support what we
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already know to be true: By 1844 the Ohio militia was comprised of volun-
teer companies and the old training requirement that all men appear armed
and accoutered was no longer applicable.?® Thus, given that Stanbery’s deci-
sions do not discuss the “right to bear arms,” nor his opinions on personal
property nor self-defense, we are left uncertain as to exactly what his opin-
ion was on the Article I, Section 4, of the Ohio Constitution.

William Groesbeck

William Slocum Groesbeck, like Stanbery, was born in the state of New
York in 1815, but within the first year of his life, he and his family would be
among the first of the early settlers of Ohio. In 1836 he was admitted to the
Ohio bar and quickly became one of the leading young members in the pro-
fession. Even at his early age, he became well known for his advocacy and
speeches which led to his election to the Ohio Constitutional Convention.
Following the submission of the 1851 Ohio Constitution to the people, he
wrote an extended series of articles explaining its provisions.”! Although it
would be hoped he would have focused one of his speeches on the “right to
bear arms,” unfortunately he did not, but there are other sources which may
give some insight into his opinion on that right.

In 1855, Groesbeck would publish an essay entitled An Address on the
True Scope of Human Governments.* In it he supported government because
“men have certain inalienable rights, among which are the enjoying and
defending life and liberty, acquiring, possessing and protecting property,
and pursuing and obtaining happiness and safety.”?® As a means to “secure
these rights,” government must be instituted.** He reminded his readers that,
prior to government, “life was but a miserable alteration of hope and fear”
because “all their personal rights were but poorly enjoyed, if not brutally out-
raged.” Especially threatening was their protection to property or as Groes-
beck termed it, “the means of life and external comfort.”> Therefore to
“secure these rights,” they instituted a government “for the equal benefit of
all.”?

In order to secure rights of all, though, one must first ensure the gen-
eral defense of the government that protects them, so that “doers of wrong”
and “the plunderers of the wilderness” will be put in check.’” For govern-
ment to accomplish this, a “combination for the general defense and pro-
tection has been formed which they cannot withstand”— the establishment
of laws. It is only from laws, as a society, which we may go from a “stupid
and cheerless barbarism” to a “brilliant and prosperous civilization.”*® Here
it is clear that Groesbeck was an advocate for government and its institut-
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ing of laws to protect the people from harm. For although he believed that
“a good and industrious community requires very little law making,” he also
knew “an honest, upright, well-meaning man never consults the statute book
to know how he should live from day to day.”* His argument was simple —
if one does what is right in your conscience, he will never have to worry
about breaking the law. It was the “murderers, house burners, burglars,
thieves, and all manner of evil-doers” who only concerned themselves in
knowing what is crime.® Thus, under this line of reasoning, Groesbeck was
in favor of the adoption of any law that protected the people, and most
assuredly would have been an advocate for any law protecting the right to
self-defense or property. Unfortunately, his essay did not discuss that right
directly nor the “right to bear arms.” Therefore, it is uncertain how Groes-
beck felt the government may regulate the people’s safety. While he was for
the axiom “government which is best, governs least,” this still doesn’t answer
whether firearms could ever be restricted or regulated or whether the Ohio
Constitution protected their possession.

Following the end of the Civil War, Groesbeck would give a speech sup-
porting the adoption of the Fourteenth and Fifteenth Amendments. It too
gives some insight regarding Groesbeck’s mindset on the liberties and rights
of men under government, but again is not conclusive. Herein, he felt that
the “sovereignty of the State” meant “the State has exclusive authority and
power to manage its own internal affairs ... [n]othing more than this, but
nothing less.”® Regarding what rights thought to be “sacred,” he included
the “liberty of the person, freedom of speech, and the like.”#> Thus, much
like his An Address on the True Scope of Human Governments, the speech
shows Groesbeck was a staunch supporter of states’ rights and the protec-
tions it may afford its citizens. Where again he falls short is being more
descriptive as to what he felt were the “sacred rights” that the U.S. Consti-
tution has always “commanded respect” to.*> He only refers to the “freedom
of speech” specifically, leaving us to assume what rights were actually meant
to be incorporated in his reference to “the like.”

Simeon Nash

The writings of Simeon Nash probably provide the deepest insight into
understanding whether the “right to bear arms” was intended to be an indi-
vidual right or provide a constitutional right to self-defense. Nash wrote
two important treatises regarding the relationship between the law and legal
theory — Morality and the State** and Crime and the Family.® The latter trea-
tise examined the different duties that should be prescribed to the family
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and the state in ensuring young persons do not become criminally involved.
It provides little insight on the “right to bear arms,” but it is the former work
on morality whereby he examined the duties of the state and the individu-
als that comprise it. Its contents are helpful.

Nash certainly believed the state’s duty was to “protect men in the
enjoyment of their inalienable rights.”*® He defined “inalienable rights” as
those “rights with which God has clothed them in order to enable each to
discharge his whole duty.”#” The state was just as much under a duty to obey
the laws as the individuals that composed it. Therefore the state could not
violate these rights without “transcending its authority and jurisdiction ...
thus becoming in its turn an usurpation, an illegality.”® Although Nash did
not list what these “inalienable rights” were, he would later write a list of
acts the state could not “lawfully do.” For even the state was under certain
“limitations and restrictions.”* They include that the state may not (1) inter-
fere with an individual’s right to form moral judgments, (2) allow individ-
uals to be in state of servitude, even if one chooses to do so voluntarily, (3)
interfere with an individual’s right to labor, (4) interfere with an individ-
ual’s right to marry or with the socialization process of raising one’s family,
(5) interfere with one’s right to education, and most importantly, (6) inter-
fere or infringe upon an individual’s right to own, contract, or acquire prop-
erty.”’

At no point in Nash’s Morality and the State does he make reference to
the inalienable, natural, or social right to own, use, or carry firearms. In fact,
he makes no mention of arms at all. The closest reference made to Article
I, Section 4, is when Nash talks about self-defense. It was self-defense that
the court in Walker held was a “constitutional right” which afforded one the
entitlement to carry weapons.” Nash’s philosophy in this area conflicts with
that court’s determination. Nash did not feel self-defense was a “constitu-
tional right,” but a “conditional right.”>* This is because one may only employ
self-defense when a “condition arises” such as when one party is “assailed.”?
“[H]Jence, there can be no right to combine in advance to resist an attack
which may never be made.”* It would seem as if Nash was directly respond-
ing to the holding in Walker. Under Nash’s interpretation of the right to self-
defense, one cannot “combine in advance” the preparation of self-defense by
carrying a weapon to “resist an attack which may never be made.” Thus, it
can be clearly seen that if Nash had been deciding Walker, it would have
resulted in a totally different outcome.

Although Nash did not support “self-defense,” as the Walker court
understood it, or the carrying of arms to deter attacks as a constitutional
guarantee, and does not even mention the right to own, use, or possess
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firearms as a natural, constitutional, or social right, he is undoubtedly a sup-
porter of one’s right to property. Just as it has been shown through an his-
torical and textual analysis that the 1802 Ohio Constitution’s best protection
for individual firearm ownership was the Article VIII, Section I, right to
property, Nash’s treatise supports the same conclusion.

To Nash, property was a “general right” that could not be limited in
time.”® It was “not an end; it [was] a mean[s] to a greater end; hence the
acquiring, transferring and inheriting it must be matters of expediency.”*
It was up to the state to protect these rights by not only protecting against
“wrongs to the right of private property, but it must also point out and reg-
ulate the mode of its acquisition, transfer, and descent.”” This is not to say
the state could not regulate property to protect other citizens as well. After
all, it was the duty of every individual to “sacrifice his personal interests at
times to protect those of the State.”®

“Bearing Arms” at the 1850-51 Ohio
Constitutional Convention

While the Ohio Constitutional Convention did not debate what would
become Article I, Section 4, of the new constitution, there is a substantial
amount of legislative history on how the framers used and interpreted “bear-
ing arms.” It was during the debates for what would become the article for
the militia that the phrase “bear arms” was used consistently to denote an
individual’s use of arms for military service.

Just as the Ohio militia laws were evolving up to 1850, they were also
slowly eroding the eighteenth-century version of a militia— mandatory
musters, training, and the old requirement that every man furnish his own
arms and accoutrements — had all become obsolete. The convention’s debate
on the issue only further supports this history that the militia system was
eroding. Mr. Hitchcock gave the best statement as to what the opinion of
the delegates was regarding the militia when he stated:

I will say ... that the constitution should say as little on the subject of the mili-

tia as possible. I believe that we have one of the best militia systems in this
State that there is in the Union; and practically that is none at all.”

Mr. Hitchcock’s statement was followed with immediate laughter,*
and was not the only statement to be found humorous. The propositions
regarding the enrollment of women and blacks provided similar entertain-
ment for some, but for the delegates proposing them they were serious issues.
There was no debating that the militia system had become a joke. Mr. Curry
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described the militia trainings as “useless, expensive, and in some degree,
demoralizing assemblages.”® Mr. Smith agreed, and also described the train-
ing as “useless, if not demoralizing in their character.”®> Meanwhile, Mr.
Robertson could not see the reason why they continued such training at all.
He regretted that “so little interest is manifested for the preservation of a
correct military spirit among the mass of our people” that the militia system
had become the “butt of ridicule and burlesque.”

In reality, there was only one issue up for serious debate regarding the
militia — which white males should be required to enroll in the militia? It is
in this debate we come to understand how the framers of the 1851 Ohio
Constitution understood what “bearing arms” meant to encompass; on June
15, Mr. Stanton would propose the militia article contain the following pro-
vision: “No person or persons conscientiously scrupulous of bearing arms
shall be compelled to do military duty, in time of peace.”®* The proposition
was initially adopted by a vote of 39 yeas to 29 nays,® but within the days
to follow would not survive the final draft of the constitution.

In fact, later that day the provision came under attack by Mr. Hawkins.
He was concerned as to whether the provision implied that “conscientiously
scrupulous of bearing arms” would have to “contribute nothing to the sup-
port of the war, either by service or money — whether they are thereby to be
wholly excepted?”®® Meanwhile, Mr. Smith was worried about whether the
provision would conflict with the United States’ power on the subject since
it had not passed such a law.”” He knew New York had passed such a law
excusing all individuals’ “scruples of conscience [that] may be averse to bear-
ing arms,” but hoped his fellow delegates could elaborate on the matter.®®

Mr. Loudon chose to respond by using a different route than what Mr.
Smith had proposed, by appealing to their patriotism. He considered the
scrupulous issue one of “grave principle,” since he knew every man, such as
himself, who had seen military service, believed the militia was one of the
“bulwarks of our liberty” and should never be altered as to allow a stand-
ing army to take over.® Loudon was so adamant against the scrupulous pro-
vision that he actually preferred to allow blacks to serve, “than to make such
a distinction between white men” that exempted them from being “called
upon to defend the rights of their country from invasion on every side.””

Mr. Motris replied to Loudon, to appeal to the delegates that the mili-
tia was a financial burden on the people and that George Washington him-
self would have supported the principle that “no man should be compelled
to do military duty against his will.””" However, this argument would fall
upon deaf ears. The argument that would ultimately win out was initiated
by Mr. Lidey. He reminded the delegates that — if militia enrollment were
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to decrease — they might lose a substantial portion of their public arms
quota.”? Lidey had no objection to exempting men from mustering in times
of peace. He just did not believe they should be exempt from enrollment,
for he and the other delegates knew the enrollment statistics were the meas-
ure by which the federal government proportioned its public arms.

Obviously, the “conscientiously scrupulous of bearing arms” provision
did not pass, but the convention’s use of the phrase “bear arms” throughout
the debate shows it was meant to denote service in a militia or military con-
text. The provision would be debated again at the constitutional convention
of 1873-74.7% Similar to the convention of 1850-51, it would be the only
instance when “bearing arms” or “bear arms” was debated, thus further show-
ing the phrase was limited in definition to militia or military service.

Obio’s First Concealed Weapon Law in
Understanding “Bear Arms”

While the Walker court seemed to be sending a message to the Ohio
legislature against the adoption of a concealed weapons law, it certainly had
no effect. On March 18, 1859, it was resolved that “whoever shall carry a
weapon or weapons, concealed on or about his person, such as a pistol,
bowie-knife, dirk, or any other dangerous weapon, shall be deemed guilty
of a misdemeanor.””4 The accused may be acquitted if it shall be proven to
the jury “that at the time of carrying any of the weapon or weapons afore-
said” they were “engaged in the pursuit of any lawful business, calling, or
employment” so as to “justify a prudent man in carrying the weapon.””*
Herein the law acted as a strict liability offense until the accused could prove
he was carrying the weapon for a legitimate purpose.

As has already been discussed, there seemed to have been a growing
movement for concealed weapon laws during the nineteenth century. The
first mention of such a law that would appear in a Cleveland newspaper was
a Louisiana law passed in 1855. The event only took up a small paragraph
of the newspaper, but its author surely was not a supporter of the carrying
of concealed weapons. He commented that although the carrying of con-
cealed weapons might justify most of their homicides such action “might be
more justifiable in a slaveholding than in a free community.”’® Although
Ohio would not follow suit for four more years, in 1856 Cleveland passed
an ordinance against the use of firearms within the city limits.”” On ten
instances, nine of which occurred in June, the Plain Dealer reported indi-
viduals who were fined a dollar for violating the ordinance.”
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When the concealed weapon law was finally passed by the Ohio legis-
lature, the Plain Dealer cheered its adoption as “proper.” It further described
the act of carrying a concealed weapon as “a most cowardly as well as mur-
derous practice anywhere.””® Thus, it would seem that the Cleveland peo-
ple of 1859 never questioned its constitutionality. Moreover, there is no
evidence in the House® or Senate® Journal to suggest the legislature ever con-
sidered it infringing upon one’s right to “bear arms” in Ohio for, as the his-
torical evidence has shown, to “bear arms” was not to “carry arms.” The two
were not synonymous. One may “carry arms” while never bearing them, but
it was impossible for one to “bear arms” without carrying them.

The act itself even stipulates against the “carrying” of concealed
weapons, not the “bearing” of concealed weapons. The legislature was not
acting in a manner to limit one’s right to “bear arms”; they were acting to
limit one’s ability to “carry arms.” Of real significance is the lack of any evi-
dence that shows Ohio’s lawmakers deemed the two phrases as being equal.
Therefore, given that there is no legislative record or history to even suggest
that the Ohio legislature was attempting to limit the 1851 constitution’s “right
to bear arms for their defence and security,” individual right supporters need
to cease equating “bear” with “carry,” “own,” or “possess.”

Article I, Section 4, and the Ohio Courts

While it is within the power of every state’s judiciary to determine the
protective scope of its constitutional provisions, the Ohio courts’ analysis of
Article I, Section 4, has been rudimentary, and the sources which they rely
on are historically unsupported. In fact, it would not be until 2003, in Klein
v. Leis,®* that the Ohio Supreme Court even made a minimal effort to look
at the history on the issue. Up to that point, every Ohio court decision on
the “right to bear arms” had relied purely on case law, offering very mini-
mal insight into what that right was truly meant to afford.

Two years removed from the decision in Walker, in 1852 the Ohio
Supreme Court would take up its first case in which the “right to bear arms”
was mentioned, and also the first such case since the 1851 change in the pro-
vision. Similar to Walker, the case of Stewart v. Ohio®* would address the
constitutionality of self-defense. The accused asked the court on appeal to
reinstruct the jury as to whether “in this State any man has a constitutional
right to carry weapons for self-defense, and hence there is no presumption
of malice from the carrying of a weapon such as the knife” with which he
killed.®* This appeal was different from the lower court’s jury charge because
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it had also added the stipulation “that the jury may and ought to take into
consideration the manner by which, and purposes for which the prisoner had
possession of the knife in question.”® The court saw no error in the
modification. Thus the appeal ultimately failed in this regard. Nevertheless,
although the Ohio Supreme Court did not modify the jury instruction to
aid the accused, they also did not question the lower court’s understanding
that carrying weapons was a constitutional right. Moreover, the jury instruc-
tion was synonymously worded with the Walker court’s opinion, showing
that case would have a significant impact in understanding what the “right
to bear arms” in Ohio was meant to encompass in the years to come.

It would not be until 1900 that the supreme court would again take up
the protective scope of Article I, Section 4, in State v. Hogan.®® The issue
before the court was whether a law that imprisoned “tramps” that are found
to be “carrying a firearm, or other dangerous weapon” was unconstitutional .*”
Like Walker and Stewart, the court incorrectly assumed “carrying arms”
equated to “bearing arms” when it stated a “man may carry a gun for any
lawful purpose, business or amusement, but he cannot go about with that
or any other dangerous weapon to terrify and alarm a peaceful people.”®®
The court was not completely inept about what the “right to bear arms”
afforded, though. It was correct to note that it secures to the people a right
that cannot be deprived, but it also “enjoins a duty in execution of which
that right is to be exercised.”® Thus, the court was correct in noting that
the “right to bear arms” was a conditional right. This is because the people
are only permitted to “bear arms” when they do so for the “protection of
[their] country.” There can be no “vindication in the bill of rights” when
one uses arms for the “annoyance and terror and danger of its citizens.””

State v. Nieto would be the next significant case to address the consti-
tutionality of “bearing arms” in Ohio.” The issue was whether the state
could prohibit the carrying of concealed arms in one’s home.** This court,
too, found “carrying arms” synonymous with “bearing arms” when it noted
that the statute in question did not act as a “prohibition against carrying
weapons but as a regulation of the manner of carrying them.” It did not
see how the maxim that “every man’s house is his castle” prevented the leg-
islature from passing a law that operated within an individual’s home, thus
upholding the statute’s constitutionality.”® Moreover, much like the cases
before it, NVieto upheld that the “right to bear arms” afforded individuals the
right of self-defense to protect their person and property.”

For the next fifty years, the Ohio courts’ stance on the right virtually
remained a non-issue. It was well settled that the state may regulate the man-
ner of carrying arms “under the police power, provided that the regulation
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is reasonable.””® In fact, the courts would step further and further away from
Simeon Nash’s stance of what constituted self-defense. For example, in 1972,
the Akron Municipal Court held that the language in Article I, Section 4,
directly “speaks of the citizen’s self-defense and security to his right to attain
those ends by bearing arms.”” Unfortunately for gun advocates, this court
did not see any manner by which the legislature could fail to regulate the
“bearing of arms except to defend one’s self or one’s family,”® but even this
interpretation is inaccurate for Article I, Section 4, does not protect a right
to self-defense of one’s self, family or property.

During the 1850-51 convention, when the Walker court convened, it
held that “every man has a constitutional right to carry weapons for self-
defense,” thus inferring “self-defense” was a constitutional right when one
used arms to accomplish that objective. The Walker court did not cite Arti-
cle VIII, Section 20’s “right to bear arms” protection, but it can be assumed
it was specifically what the court was referring to. This means that the phrase
“defence of themselves and the State” was interpreted to include “self-
defense.” As subsequent decisions have shown, further Ohio court decisions
would not deviate from this interpretation. This became much clearer when,
in 1851, “defence of themselves and the State” was replaced by “for their
defence and security.”

While the courts have inferred “self-defense” was what the drafters were
referring to in the phrase “their defence and security,” the evidence actually
points to the contrary. There is no denying “self-defense” is a right protected
under the common law, or that it had been included within Ohio’s statutes
on crimes and punishment. Yet, as Simeon Nash noted, this was a condi-
tional right. One could only exercise this right on the condition that a sit-
uation presented itself in which it may be applied. The delegates of the Ohio
convention did not deviate from this point of view.

The issue of “self-defense” presented itself during the convention’s
debate over the removal of capital punishment as a penalty for capital
offenses. On December 7, Mr. Quigley objected to eliminating capital pun-
ishment because he believed in the “sacred principle” that “punishment must
be proportionate to the crime.”® He used the example of “self-defence” to
illustrate his point. He argued if capital punishment was not permitted for
capital crimes such as burglary or robbery, then criminals being “armed and
you unarmed would prevent their arrest in the great majority of cases, espe-
cially if the robber or murderer of fact that you dare not take his life.”
Quigley feared the “great law of self-defence” —what he believed to be a
“natural right”—would be undermined by eliminating capital punishment.'
No one responded to Quigley’s argument in this regard. Not one member cited,
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referred, inferred, or even mentioned that the “right to bear arms” protected
what Quigley feared would result from the elimination of capital punishment.

Besides, Quigley himself did not refer to the “right to bear arms.” He
certainly hoped every man would go “just so far as necessary for protection”
and “defence of [his] family, self and property,” but he never termed or
inferred that such an action was constitutionally protected. Thus, it is not
logical that the “right to bear arms for their defence and security” was drafted
to include a right to use guns for “self-defense” in protection of one’s per-
son, family or property — if Quigley thought “self-defense” would be under-
mined by excluding capital punishment as a penalty. Would the supporters
of capital punishment not have pointed out to Quigley that his “self-defense”
analogy was constitutionally inept if the “right to bear arms” protected one
to use a gun as a means to protect his person, family or property?

Mr. Mason was the only other member to take up the issue of Mr.
Quigley’s concern. He was in favor of capital punishment because “society
has the right to take the life of the murderer on the same principle that the
individual has the right to take the life of a man who assails him with mur-
derous intent.”* This was so because the right of self-defense exists not only
“in state of nature, but in a state of society.”* This brought on the follow-
ing debate:

MR. MASON: “And, whenever society is assailed in the person of one of its
members with the intent to take the life of that member, society may take
the life of the assailant, the individual assailed having failed successfully to
assert the right of nature in that given case. No one doubts this. No one
doubts but that I have the right to take the life of the man who assails me
with the intent of depriving me of my life — that I have a right to repel
force with force, and with such an amount of force as will overcome the
resistance with which I am met.”

MR. BATES: “I will ask the gentleman if a man attacked him, and he overcame
the assailer, and had him in his power, tied down, would he have the right
to take his life?”

MR. MASON: “I suppose the argument’s successful if we establish the fact that
the person assailed has the right to take the life of the assailant. And if there
be an exception, I would ask the gentleman if an exception to a general rule
has the effect to overthrow a general principle?”

MR. BATES: “The exception does not apply. You must have a man in your pos-
session, thoroughly secured, before you hang him.”

MR. MASON: “Then the argument is that when you have a man in your power
after murdering another, you are to spare his life.”

MR. BATES: “That is it.”

MR. MASON: “I said that the right of self-defence is not surrendered by enter-
ing into society, for in a state of society, if assailed, it is my admitted right
to resist the assailant to the extent of taking his life, if necessary to save my
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own. I am faultless — he is guilty — one or the other must suffer in the
struggle — the life of the one or other must be forfeited. The theory of jus-
tice and of truth says that the life of the guilty ought in such case to be
taken, and the life of the innocent party preserved. The rights of every
individual in a state of nature revert to the society of which he is a mem-
ber; and whatever individuals can do, society can do-otherwise society
affords a less degree of protection for the rights of individuals than a state
of nature.”%

Like Mr. Quigley’s reference to “self-defense,” both Mr. Mason and Mr.
Bates agreed it was a natural right. They just disagreed at how far natural
right may be regulated. What’s more, at no point did either man make any
reference to the Ohio Constitution for “self-defense.” This clearly proves that
the delegates of the 1850-51 Ohio Constitutional Convention did not intend
Article I, Section 4, to serve as a constitutional protection for “self-defense.”
That being so, the phrase “for their security and defence” should not be
interpreted as such.

It would not be until 1993 that the Supreme Court of Ohio would take
up the “right to bear arms” issue again in Arnold v. City of Cleveland.*®
Between 1972 and up to this point, the Ohio lower court consistently and
rightfully held “it is a well established principle that there is no absolute con-
stitutional right of an individual to possess a firearm, either under the Sec-
ond Amendment ... or under Section 4, Article I of the Ohio Constitution.”®”
In Arnold, a challenge was brought regarding the municipality’s ordinance
prohibiting the possession or sale of assault weapons. Regarding the “right
to bear arms,” the Arnold court held it to be “fundamental” and an “indi-
vidual one,” but not “absolute.”® It rightfully determined that the “right to
bear arms is not an unlimited right and subject to reasonable regulation,”
although not for the proper reasons. While it is certainly within the state’s
right to regulate the “right to bear arms” under its militia laws — such as reg-
ulating age, training, enrollment, musters, arms, and equipment — the Arnold
court wrongfully asserted “bearing arms” equated to “carrying arms,” and
was thus referring to the state’s “reasonable exercise” of its police power."

That court was in error when it held that Article I, Section 4, was
“implemented to allow a person to posses certain firearms for defense of self
and property.”™ The court came to this determination because it believed
there was “no reported debate” over “the right-to-bear-arms” language as used
in either the 1802 or 1851 versions of the Ohio Constitution."* Although the
court is technically correct that Article I, Section 4, itself was not the sub-
ject of much debate, the use of the phrase “bear arms” was used extensively
during the debate over the “scrupulous” to “bearing arms” provision. That
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debate clearly shows how the phrase “bear arms” was meant to be construed
by the framers of the 1851 Ohio Constitution, and it should not be inter-
preted otherwise.

Moreover, the court cited Hogan,"™ holding that the “right to bear arms”

14 Tt is uncertain as to why the court

was implemented to protect property.
in Hogan ever came to such determination because, like the Walker court
regarding self-defense, the Hogan court did not cite any source, nor does
Article I, Section 4, include the word “property.” The interpretation is noth-
ing more than a judicial apparition. It could be inferred that the court was
combining the protection for property in Article I, Section 1, with the “right
to bear arms,” but it is hardly clear-cut. Perhaps the court was inferring that
the Founding Fathers bore arms against Britain in the Revolutionary War to
protect their property, but again such an inference is historically inaccurate.
When Congress adopted the Declaration of Causes and Necessity For Taking
Up Arms in 1775 it did not identify protection of property as one of the rea-
sons they bore arms, so there exists no sufficient historical evidence to sug-
gest property was ever constitutionally or fundamentally considered a valid
reason for “bearing arms.”

Even if we are to consider “taxes” as property —a significant factor in
the start of the American Revolution —it must be remembered that the
colonists never bore arms over the issue. In fact, the Founding Fathers only
considered taxes a grievance. They had been consistently working towards
reconciliation until certain events took place up to 1776."> It was the Bat-
tles of Lexington and Concord that caused over 20,000 men to arrive at
Boston armed in the summer of 1775 — not property. Furthermore, even if
we were to consider property as the reason the Founding Fathers were “bear-
ing arms” against Britain, they did so as a collective people —not as indi-
vidual banditti. The “right to bear arms” for the defense of property was
only to be exercised as a collective right.

Lastly, the Arnold court wrongfully inferred there was no debate on
Article I, Section 4, at the 1851 convention because “the right to possess and
use certain arms under certain circumstances was widely recognized and
uncontroversial.”® Arms possession was actually very controversial and an
issue of much debate in the United States Congress. As has already been
addressed, ensuring that individuals possessed arms for the defense of the
nation was a matter of national security. While early efforts were made to
ensure every man provide his own firearm, it was later deemed more expe-
dient that the federal government and states provide them. At no time dur-
ing this alteration — from individual arms possession to arms owned and
secured by the government — was there ever any debate as to whether such
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a move interfered with one’s “right to bear arms.” It was essentially deemed
more efficient for the people to “bear arms” if the government provided them.
The most recent Ohio Supreme Court case to consider the scope of the
“right to bear arms” was Klein v. Leis."7 While the Klein court would make
the most methodical and historical approach to date, it also assumed “bear
arms” was synonymous with “carry arms.” It did, however, accurately address
that after the adoption of Ohio’s first concealed weapon statute, there was
no questioning whether the state could pass laws governing the manner one
might carry a weapon until 1920." Unfortunately, it assumed this was the
case because the state could regulate the manner one may “bear arms.” If
only the Klein court had looked further into the history on this issue, it
would have found this was not the valid justification for the concealed
weapon statute being in accordance with the Ohio Constitution. The statute
was not passed because the “right to bear arms” can be regulated, but because
there was no constitutional guarantee to “carry arms.” There was only a guar-
antee to use arms in the militia or military context — not to own them.

The Protection That the “Right to Bear Arms” in the 1851
Ohio Constitution Affords

An original and textual construction of the Second Amendment and
Article I, Section 4, of the Ohio Constitution does not support the individ-
ual right interpretation. While there is certainly a colorful historical and tex-
tual argument to be made that the right to “bear arms” provision in both
constitutional provisions protects every individual’s right to own firearms,
such an interpretation is not part of its protective scope.

Just like the Second Amendment, there is no substantiating evidence
to support the “right to bear arms” in the Ohio Constitution protects the
right to personally own, use, or carry firearms outside a militia or military
context. There is not one instance of the phrase “bear arms” having been
used in any other manner but for the military or militia context. Besides,
there does not exist one Ohio self-defense, hunting, firearm, or crime law
that describes the act of using or carrying arms as “bearing arms.” As the
militia and legislative history shows, “bearing arms” was only used to describe
the act of using arms in service of the state or country.

Lastly, even after the 1851 constitution’s change of wording from “for
defence of themselves and the State” to “for their defence and security,” the
subsequent language remained virtually the same as originally drafted. The
Ohio “right to bear arms” provision was still a means to prevent the main-
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tenance of a standing army in times of peace. To be sure, the only way to
ensure this protection was to maintain the militia. It was through the mili-
tia that Ohio’s citizens had the right to “bear arms,” but nothing was stip-
ulated as to who was to own them. The state could just as easily possess the
arms for “bearing” as the individual. The history of the militia laws and
public arms attests to this fact. Thus, until substantial and direct historical
data can be compiled to prove otherwise, the Ohio Supreme Court should
overturn its previous decisions and limit the “right to bear arms” to be used
in the military or militia context.

It is not to say the Ohio Supreme Court is in error in asserting the “right
to bear arms” is a right that may be regulated. It is just that the right is not
used in the manner in which the court has determined. The “right to bear
arms” may be regulated through the militia laws, despite the lack of a guar-
antee as to whom is to provide the arms or the articles governing their use
in Article I, Section 4. There exists only the guarantee that the people be
allowed to “bear arms,” but even this right in conditional. It is conditional
on the fact that individuals who “bear arms” support a just government and
are doing so for the state’s interests and not their own.
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security of a free country; but no person reli-
giously scrupulous of bearing arms shall be com-
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within this Commonwealth, and also the Militia,
when called into actual Service,” Sec. 18 (Mass.
1793); An Act for regulating and governing the
Militia of the State of Vermont, and for repealing
all Laws heretofore passed for that purpose, Sec.
16 (V. 1793).

64. An Act for the better establishing and reg-
ulating of Patrols in this Province, Sec. 4 (S.C.
1746)

65. New Hampshire also showed a difference
in meaning between “keep” and “provide.” New
Hampshire did not use the word “keep,” and
instead preferred to “have in constant Readi-
ness.” In their militia acts of 1780 and 1786,
New Hampshire required “every Non-Commis-
sioned Officer and Soldier, both in the Alar[m]
List, and Training Band, shall be provided, and
have in constant Readiness, a good Musquet and
Bayonet....” See An Act for forming and regulat-
ing the Militia within this State, and for repeal-
ing all the Laws heretofore made for that Purpose
(N.H. 1780); An Act for forming and regulating
the Militia within this State, and for repealing the
laws heretofore made for thar purpose, Sec. 7
(N.H. 1786). Virginia also noted this distinction
in its 1723 militia act. Section eleven stated,
“And for the encouragement of every soldier to
provide and furnish himself, according to the
directions of this act, and his security to keep
his horse, arms, and ammunition when pro-
vided, Be it enacted.... That the horses and



184

Notes — Chapter One

furniture, arms and ammunition, provided and
kept, in pursuance of this act, be free and
exempted at all times from being impressed
upon any account whatsoever.” 4 Hening at 121.
The words “provide and furnish” defined one’s
duty to own or possess, and “keep” and “kept”
showed one’s duty to “maintain” or “service.”

66. An Act for establishing a Militia within
this State, Sec. 6 (Del. 1782). In 1793, Delaware
required “every citizen enrolled” to “provide
himself with the arms, ammunition and accou-
trements herein after mentioned,” see An Act for
establishing the militia in this state, Sec. 4 (Del.
1793). See also An Act for Establishing a Militia
within this state, Sec. 5 (Del. 1778).

67. An Act for Establishing and regulating
Patrols (Ga. 1757).

68. An Act ro regulate and discipline the mili-
tia of this state, Sec. 1 (Md. 1793).

69. An Act for forming and regulating the
Militia within the Commonwealth of Massachu-
setts, and for repealing all the Laws heretofore
made for that Purpose (Mass. 1781). See also An
Act for regulating and governing the Militia of the
Commonwealth of Massachusetts, and for repeal-
ing all Laws heretofore made for that Purpose;
excepting and Act, entitled “An Act for establish-
ing Rules and Articles for governing the Troops
stationed in Forts and Garrisons, within this Com-
monwealth, and also the Militia, when called into
actual Service,” Sec. 18 (Mass. 1793). For other
examples of the other colonies using the word
“provide” in their militia laws, see An Act for the
Regulating the Militia, Sec. 5 (N.H. 1718); An
Act for Regulating the Militia, Sec.1 (N.H. 1759);
An Act for forming and regulating the Militia
within the State of New-Hampshire, in New
England, and for repealing all the Laws heretofore
made for that Purpose, Sec. 6 (N.H. 1776); An
Act for forming and regulating the Militia within
this State, and for repealing all the Laws hereto-
fore made for that Purpose (N.H. 1780); An Act
for forming and regulating the Militia within this
State, and for repealing the laws heretofore made
Jor that purpose, Sec. 7 (N.H. 1786); An Act for
better settling and regulating the Militia of this
Colony of New-Jersey, for the Repelling of Inva-
sions and Suppressing Insurrections and Rebellions,
Sec. 12 (N.]. 1746); A Supplementary Act to the
Act, entitled, An Act for better settling and regu-
lating the Militia of this Colony of New-Jersey, for
the repelling Invasions, and suppressing Insurrec-
tions and Rebellions; as also for continuing such
Parts and Clauses of the said Law as are not altered
and amended by this Act, Sec. 4 (N.]. 1757); A
Supplement to the Act, intitled, “An Act for organ-
izing and training the Militia of this State,” Sec.
5 (N.J. 1793); An Act for regulating the Militia
of the Colony of New York, Sec. 4, 8 (N.Y. 1772);
An Act for regulating the militia of the State of

New York (N.Y. 1778); An Act to regulate the
Militia, Sec. 1 (N.Y. 1786); An Act to revise and
amend the Militia Laws, Sec. 1 (N.C. 1800); An
Act to regulate the Militia of the Common-Wealth
of Pennsylvania, Sec. 18 (Pa. 1777); An Act for
the regulation of the Militia of the commonwealth
of Pennsylvania, Sec. 5 (1793); 6 Hening at 116;
8 Hening at 241-45; An Act for the better estab-
lishment and regulation of the militia in this state,
Sec. 7 (Tenn. 1798); An Act for forming and reg-
ulating the militia, and for encouragement of mil-
itary skill, for the better defence of state (Vt.1779);
An Act regulating the Militia of this State (Vt.
1786); An act regulating the Militia of the State
of Vermont (Vt. 1787); An Act for regulating and
governing the Militia of the State of Vermont, and
for repealing all Laws heretofore passed for that
purpose, Sec. 16 (Vt. 1793).

70. 1 Stat. 271 (1792).

71. An Act for the better regulating the Mili-
tia, Sec. 4 (N.J. 1777); see also An Act for organ-
izing and training the Militia of this State, Sec.
2 (N.]J. 1792); A Supplement to the Act, intitled,
An Act for organizing and training the Militia of
this State,” Sec. 5 (1793).

72. An Act for raising troops for the protection
of the inhabitants of Davidson county, Sec. 5
(N.C. 1786).

73. AnAct for embodying and brining into the
feld Twelve Hundred able-bodied effective Men,
of the Militia, to serve within this State for One
Month, from the Time of their Rendezvous, and
no longer Term, and not to be marched out of the
same (R.1. 1781).

74. 7 Hening at 94. For other examples see
9 Hening at 125 10 Hening at 20-21.

75. An Act for forming and regulating the
Militia within the Commonwealth of Massachu-
setts, and for repealing all the Laws heretofore
made for that Purpose (Mass. 1781). New Hamp-
shire copied this provision word for word. See
An Act for forming and regulating the Militia
within this State, and for repealing all the Laws
heretofore made for that Purpose (N.H. 1780); An
Act for forming and regulating the Militia within
this State, and for repealing the laws heretofore
made for that purpose, Sec. 7 (N.H. 1786).

76. An Act for the regulation of the Militia of
the Commonwealth of Pennsylvania, Sec. 39 (Pa.
1802).

77. Baron von Steuben and his Regulations, 119
(Joseph R. Riling ed., 1966).

78. Ibid., 120.

79. Ibid., 144, 146.

80. Ibid., 148.

81. 478 F.3d at 386.

82. Holmes v. Jennison, 39 U.S.540, 570-71
(1840).

83. 1 Stat. 271 (1792).

84. U.S. Const, Art. I, § 8, cl. 16.



Notes— Chapter One

185

85. An Act for establishing a Militia within
this State, Sec. 6 (Del. 1782).

86. An Act for forming and regulating the
Militia within the Commonwealth of Massachu-
setts, and for repealing all the Laws heretofore
made for that Purpose (Mass. 1781).

87. An Act to regulate the militia (N.Y. 1786).
For other examples requiring individuals to pro-
vide their own arms and accoutrements, see An
Act for Establishing and regulating Patrols (Ga.
1757); An act for raising troops for the protection
of the inhabitants of Davidson county (N.C.
1786); An Act to revise and amend the Militia
Laws, Sec. 2 (N.C. 1800); An Act for the regula-
tion of the Militia of the commonwealth of Penn-
sylvania, Sec. 5 (Pa.1793); An Act for embodying
and brining into the field Twelve Hundred able-
bodied effective Men, of the Militia, to serve
within this State for One Month, from the Time
of their Rendezvous, and no longer Term, and not
to be marched out of the same (R.1.1781); 4 Hen-
ing at 118-26; An Act for the Regulation of the
Militia of this State (S.C. 1782); An Act for form-
ing and regulating the militia, and for encourage-
ment of military skill, for the better defence of the
state (Vt. 1779); An Act for regulating the Mili-
tia of this State (Vt. 1786); An act regulating the
Militia of the State of Vermont (Vt.1787); An Act
for regulating and governing the Militia of the
State of Vermont, and for repealing all Laws
heretofore passed for that purpose, Sec. 16 (Vt.
1793).

88. An Act for establishing a Militia within
this State, Sec. 6 (Del. 1782).

89. An Act for forming and regulating the
Militia within the Commonwealth of Massachu-
setts, and for repealing all the Laws heretofore
made for that Purpose (Mass. 1781); An Act for
settling the Militia (N.H. 1687); An Act for the
Regulating the Militia, Sec. 16 (N.H. 1718); An
Act for forming and regulating the Militia within
this State, and for repealing all the Laws hereto-
fore made for that Purpose (N.H. 1780); An Act
for forming and regulating the Militia within this
State, and for repealing the laws heretofore made
Jor that purpose, Sec. 7 (N.H. 1786); An Act for
forming and regulating the militia within this
State, and for repealing all the laws heretofore
made for that purpose (N.H. 1792).

90. An Act for the better regulating the Mili-
tia, Sec. 13 (N.J. 1777).

91. An Act for making current Thirty Thou-
sand Pounds, in Bills of Credit, for his Majesty’s
Service in the Present War, Sec. 24 (N.]. 1757).

92. A Supplementary Act, to the Act for the
Ordering and Regulating the Militia of this Prov-
ince for the better Defense and Security thereof
(Md. 1732).

93. An Act his Majesty’s Service, and further
Defence and Security of this Province (Md. 1756).

94. An Act to regulate the Militia of the Com-
mon-Wealth of Pennsylvania, Sec. 18-19 (Pa.
1777).

95. An Act to repeal part of the additional
supplement to the Acts for the regulation of the
Militia of this Commonwealth (Pa. 1790).

96. 4 Hening at 118-26.

97. 7 Hening at 94.

98. Ibid., 113-14.

99. 9 Hening at 12

100. [bid., 87.

101. 10 Hening at 20-21; 11 Hening at 132,
174

102. 9 Hening at 87.

103. 11 Hening at 478-79; 12 Hening at 9.
The 1784 act required every soldier to have “a
good clean musket, carrying an ounce ball, and
three feet eight inches long in the barrel, with
a good bayonet and iron ramrod well fitted
thereto, a cartridge box properly made, to con-
tain and secure twenty cartridges fitted to his
musket, a good knapsack and canteen; and ...
one pound of good powder and four pounds of
lead.” It was the duty of each private to “con-
stantly keep the aforesaid arms, accoutrements
and ammunition ready,” but if the private was
“so poor that he cannot purchase the arms herein
required, such court shall cause them to be pur-
chased out of the money arising from delin-
quents.” 11 Hening at 478-79.

104. 12 Hening at 432.

105. Ibid.

106. Ibid.

107. 8 Hening at 241-45.

108. Ibid.

109. This essay was entitled “Consequences
of Hostilities Between the States,” published on
November 20, 1787, and was written by Alex-
ander Hamilton. The essay did not address
the individual right to bear arms, and only
addressed the negative consequences if there was
a war between the states. See The Federalist
Papers No. 8 (Alexander Hamilton) (conse-
quences of wars between states).

110. This essay was entitled “The Same Sub-
ject Continued: The Idea of Restraining the
Legislative Authority in Regard to the Common
Defense Considered,” published on December
26, 1787, and was written by Alexander Hamil-
ton. The essay did not address the individual
right to bear arms, but did address the idea of
a social contract between the people and their
government. The principle developed during
the Glorious Revolution of 1689 and was
extended in American Revolution. It stated the
people have right to usurp rulers or representa-
tives that “betray their constituents.” Under
such circumstances, the “citizens must rush
tumultuously to arms, without concert, with-
out system, without resource, except in their



186

Notes — Chapter One

courage and despair.” See The Federalist No. 28
(Alexander Hamilton) (a national army and
internal security).

111. This essay was entitled “The Influence
of the State and Federal Governments Com-
pared,” published on January 29, 1788, and was
written by James Madison. The essay did not
address the individual right to bear arms, but
did address the superiority of the American
militia system over any standing army. The essay
read: “Let a regular army, fully equal to the
resources of the country, be formed; and let it
be entirely at the devotion of the federal gov-
ernment; still it would not be going too far to
say, that the State governments, with the peo-
ple on their side, would be able to repel the dan-
ger. The highest number to which, according to
the best computation, a standing army can be
carried in any country, does not exceed one hun-
dredth part of the whole number of souls; or
one twenty-fifth part of the number able to bear
arms. This proportion would not yield, in the
United States, an army of more than twenty-
five or thirty thousand men. To these would be
opposed a militia amounting to near half a mil-
lion of citizens with arms in their hands,
officered by men chosen from among them-
selves, fighting for their common liberties, and
united and conducted by governments possess-
ing their affections and confidence. It may well
be doubted, whether a militia thus circum-
stanced could ever be conquered by such a pro-
portion of regular troops. Those who are best
acquainted with the last successful resistance of
this country against the British arms, will be
most inclined to deny the possibility of it.
Besides the advantage of being armed, which the
Americans possess over the people of almost
every other nation, the existence of subordinate
governments, to which the people are attached,
and by which the militia officers are appointed,
forms a barrier against the enterprises of ambi-
tion, more insurmountable than any which a
simple government of any form can admit of.
Notwithstanding the military establishments in
the several kingdoms of Europe, which are car-
ried as far as the public resources will bear, the
governments are afraid to trust the people with
arms. And it is not certain, that with this aid
alone they would not be able to shake off their
yokes. But were the people to possess the addi-
tional advantages of local governments chosen
by themselves, who could collect the national
will and direct the national force, and of officers
appointed out of the militia, by these govern-
ments, and attached both to them and to the
militia, it may be affirmed with the greatest
assurance, that the throne of every tyranny in
Europe would be speedily overturned in spite of
the legions which surround it.” The essay only

addresses the people’s right to bear arms in the
context of militia service. It was through the
militia system that the American people pos-
sessed the “advantage of being armed” over the
countries of Europe, which had turned to using
standing armies. The essay’s main point was a
standing army would never be capable of usurp-
ing the rights of the populace because the mili-
tia system afforded a larger military force than
any force the government could assemble. The
essay does not address any natural or individual
right to own arms, because this right was through
the militia. See The Federalist No. 46 (James
Madison) (state and federal power compared).

112. This essay was entitled “Concerning the
Power of Congress to Regulate the Election of
Members,” published on February 22,1788, and
was written by Alexander Hamilton. The essay
addressed the potential abuses by the legislative
branch of government in controlling its own
elections, and did not address any individual
right to bear arms. See The Federalist No. 59
(Alexander Hamilton) (national regulation of
congressional elections).

113. After the Revolution, in December
1790, when Congress was debating the adoption
of the National Militia Bill, Mr. Jackson in-
formed the other delegates the importance of a
strong and well regulated militia in preventing
standing armies. He reminded them of England,
whose “militia of late has been neglected — the
consequence is a standing army.” Thus, “if we
neglect the militia,” Jackson stated, “a standing
army must be introduced.” Congress could not
do this though because “[i]ln a Republic every
man out to be a soldier, and be prepared to resist
tyranny and usurpation, as well as invasion, and
to prevent the greatest of all evils —a standing
army.” 2 Annals of Congress, 1806 (1791). In a
later debate on militia, Mr. Jackson is also on
record stating, “He should regret the time when
this country would depend on a standing army.”
It was important to discipline the militia because
it is “consistent with the strictest principles of
republicanism.” 7bid., 1816. In April, Mr. Ben-
son commented that “the institution of the mili-
tia is to enable the individual States to oppose
the encroachments which may be made on them
by the General Government!” 3 Annals of Con-
gress, 553 (1793)

114. The Complete Bill of Rights: The Drafts,
Debates, Sources, and Origins at 185-86.

115. Ibid., 186.

116. Ibid., 187. Many other attempts were
made that day to have the “religiously scrupu-
lous” section removed. On every occasion the
motion was “negatived.” /bid., 188-89.

117. Ibid.

118. Ibid., 188.

119. 1bid., 175.



Notes— Chapter One

187

120. 1bid., 190.

121. Ibid.

122. Ibid., 191.

123. Ibid., 172.

124. 1bid., 176.

125. Ibid.

126. Charles, Washington’s Decision: The Story
of George Washington’s Decision to Reaccept Black
Enlistments in the Continental Army, December 31,
1775 at 113-14.

127. 4 The Papers of John Adams, 91 (Robert
Taylor ed., 1979).

128. On November 28, 1775, the General
wrote to Joseph Reed, “After five, I think, dif-
ferent meetings of the General Officers I have,
in a manner, been obliged to give into the
humor and whimsies of the people, or get no
army.” Charles, Washington’s Decision: The Story
of George Washington’s Decision to Reaccept Black
Enlistments in the Continental Army, December
31 1775 at 111.

129. Ibid., 113-14.

130. 3 American Archives: Documents of the
American Revolution, 1774-1776, Fourth Series,
1653, 1654 (Peter Force ed., 1853).

131. 3 The Writings of Samuel Adams, 229
(Harry Alonzo Cushing ed., 1908).

132. [bid., 230.

133. 3 American Archives: Documents of the
American Revolution, 17741776, Fourth Series
at 255-56.

134. Ibid., 821-22.

135. Ibid., 1945.

136. The Complete Bill of Rights: The Drafs,
Debates, Sources, and Origins at 200.

137. Ibid.

138. [bid., 193.

139. 1bid., 194

140. Ibid.

141. Ibid., 195.

142. Ibid.

143. Ibid., 197.

144. Ibid., 199.

145. Ibid.

146. Whether the Second Amendment Secures
an Individual Right: Memorandum Opinion for
the Attorney General at 63.

147. It read, “That the people have a right
to bear arms for the defense of themselves and
their own state, or the United States, or for the
purpose of killing game; and no law shall be
passed for disarming the people or any of them,
unless for crimes committed, or real danger of
public injury from individuals; and as standing
armies in the time of peace are dangerous to lib-
erty, they ought not to be kept up; and that the
military shall be kept under strict subordination
to and be governed by the civil powers.” The
Complete Bill of Rights: The Drafts, Debates,
Sources, and Origins at 182.

148. The other was, “The inhabitants of the
several states shall have the liberty to fowl and
hunt in seasonable times, on the lands they hold,
and on all other lands in the United States not
inclosed, and in like manner to fish in all navi-
gable waters, and others not private property,
without being restrained therein by any laws to
be passed by the legislature.” 7bid.

149. 2 Papers of Thomas Jefferson at 443-44.

150. See 1 Hening at 199, 228, 248, 294,
300-01, 437; 2 Hening at 96-97; 3 Hening at
69,180, 328, 462-63; 4 Hening at 425; 5 Hen-
ing at 61-63, 430; 7 Hening at 412-13; 8 Hen-
ing at 591-93.

151. See An Act to prevent the hunting of deer,
and other wild beasts, beyond the limits of the lands
purchased of the Indians by the Propricties of this
province, and against killing deer out of season,
Sec. 5-6 (Pa.1760); An Act to prevent the killing
of Deer out of Season, and against carrying of Guns
or Hunting, by Persons not qualified (Pa. 1721).

152. Schwartz, 2 Bill of Rights at 674-75.

153. Samuel Adams may have also been a
small minority in this case. From the outset of
hostilities Adams’ feared the dangers standing
armies posed. He often made comments against
the maintenance of the Continental Army and
feared giving Congress too much control over
the states’ militias at the outset of the Revolu-
tionary War. See The Writings of Samuel Adams
at 250-51 (Harry Alonzo Cushing, ed., 1908).

154. Janice Potter, The Liberty We Seck: Loy-
alist Ideology in Colonial New York and Massa-
chusetts at 32.

155. Ibid., 30.

156. 1 Lorenzo Sabine, Biographical Sketches
of Loyalists of the American Revolution, 227
(1864).

157. 2 Sabine, Biographical Sketches of Loy-
alists of the American Revolution, 231 (1864).

158. Ibid., 322.

159. A Fragment of Facts, Disclosing the Con-
duct of the Maryland Convention, on the Adop-
tion of the Federal Constitution (1788).

160. Ibid.

161. Ibid.

162. Ratification of the Constitution by the
State of New Hampshire, June 21, 1788 (1788).

163. See An Act, describing the Disqualifica-
tions to which Persons shall be subjected, who have
been, or may be guilty of Treason, or giving Aid
or Support to the present Rebellion, and to whom
a Pardon may be extended (Mass. 1787). It reads,
“That they shall keep the peace for the term of
three years ... and that during that term of time,
they shall not serve as Jurors, be eligible to any
town office, or any other office under the Gov-
ernment of this Commonwealth, and shall be
disqualified from ... giving their votes for the
same term of time, for any officer, civil or mil-



188

Notes — Chapter Two

itary, within this Commonwealth, unless such
persons, or any of them, shall after the first day
of May, seventeen hundred and eighty eight,
exhibit plenary evidence of their having re-
turned to their allegiance ... That is shall be the
duty of the Justice before whom any offender or
offenders aforesaid may deliver up their arms,
and take and subscribe the oath aforesaid ... and
it shall be the duty of the Justice to require such
as shall take and subscribe the oath of allegiance,
to subjoin their names, their places of abode,
and their additions, and if required, to give to
each offender who shall deliver up his arms ...
a certificate of the same under his seal ... and it
shall be the duty of such Major General or com-
manding officer, to give such directions as he
may think necessary, for the safe keeping of such
arms, in order that they may be returned to the
person or persons who delivered the same, at
the expiration of said term of three years, in case
such person or persons shall have complied with
the conditions above-mentioned, and shall
obtain an order for the re-delivery of such arms,
from the Governour.”

164. Ibid.

165. This states, “The Times, Places and
Manner of holding Elections for Senators and
Representatives, shall be prescribed in each State
by the Legislature thereof; but the Congress may
at any time by Law make or alter such Regula-
tions, except as to the Places of chusing Sena-
tors.” U.S. Const, Art. I, Sec. 4 (1789).

166. Ratification of the Constitution by the
State of New Hampshire, June 21, 1788 (1788).

167. Whether the Second Amendment Secures
an Individual Right: Memorandum Opinion for
the Attorney General at 65-66.

168. It read “That a well regulated militia,
composed of the body of the people, trained to
arms, is the proper, natural, and safe defence of
a free state; that standing armies, in time of
peace, should be avoided, as dangerous to lib-
erty; and that, in all cases, the military should
be under strict subordination to, and governed
by, the civil power.” Virginia Declaration of
Rights, Art. XIII (1776).

169. Ratification of the Constitution by the
State of New York (1788).

Chapter Two

1. District of Columbia v. Heller, 128 S.Ct.
at 2805.

2. St. George Tucker, View of the Consti-
tution of the United with Selected Writings, 214
(Clyde N. Wilson foreword, 1999).

3. Ibid.

4. Ibid.

5. Ibid., 215.

6. William Rawle, A View of the Constitu-
tion of the United States of America, 126 (2nd
edition, 1829).

7. Ibid., 125-26.

8. Ibid., 125.

9. Ibid.

11. Ibid.

12. District of Columbia v. Heller, 128 S.Ct.
at 2806.

13. Ibid., 2806-7.

14. 3 Joseph Story, Commentaries on the Con-
stitution of the United States, 747 (1833).

15. Ibid.

16. Ibid., 746.

17. Ibid., 745-46.

18. Ibid., 747.

19. It has already been shown that Tucker,
Rawle, and Story all had given commentary sup-
porting the right Oliver states.

20. Benjamin Oliver, The Rights of an Amer-
ican Citizen, 177 (1832).

21. Ibid., 176.

22. Houston v. Moore, 18, U.S. 1, 21 (1820).

23. 3 Story, Commentaries on the Constitu-
tion of the United States at 745-47.

24. Houston, 18, U.S. at 21.

25. Ibid.

26. 13 F.Cas., 840 (1833).

27. Ibid., 852.

28. Ibid., 850-51.

29. Ibid., 852.

30. Pa. Const, Art. IX, § 21 (1790).

31. Aldridge v. Commonwealth, 2 Va.Cas.,
447 (1824).

32. Ibid.

33. Va. Const. Declaration of Rights § 13
(1776).

34. 12 Hening at 182.

35. An act, to amend an Act, entitled an Act
for regulating the Navigation of James River, above
the Falls of the said River, Sec. 2 (Va. 1811).

36. An act farther to amend the penal laws of
this commonwealth, Sec. 3 (Va. 1823).

37. 1 U.S. Stat 271 (1792).

38. 13 Hening at+ 343-55.

39. Charles, Washington’s Decision: The Story
of George Washington’s Decision to Reaccept Black
Enlistments in the Continental Army, December
31, 1775 at 151.

40. Ibid.

41. Waters v. State, 1 Gill 302 (1843).

42. An Act relating to Free Negroes and Slaves,
Sec. 6 (1831).

43. An Act to Enroll, Equip, and Regulate the
Militia of this State, Sec. 1 (1834).

44. United States v. Sheldon, 5 Blume Sup.Ct.
Trans. 337, 346 (1829).

45. District of Columbia v. Heller, 128 S.Ct.
at 2802.



Notes— Chapter Three

189

46. Ibid., 2808.

47. United States v. Sheldon, 5 Blume Sup.Ct.
Trans. at 346.

48. Nunn v. State, 1 Ga. 243, 251 (1846).

49. Ibid.

50. District of Columbia v. Heller, 128 S.Ct.
at 2809.

51. Nunn v. State, 1 Ga. at 251.

52. Ibid.

53. Hill v. State, 53 Ga. 472 (1874).

54. It reads, “A well regulated militia being
necessary to the security of a free state, the right
of the people to keep and bear arms shall not be
infringed; but the general assembly shall have
power to prescribe the manner in which arms
may be borne.” Ga. Const, Art. I, § 14 (1868).
The 1861 Georgia Constitution did protect,
“The right of the people to keep and bear arms
shall not be infringed.” Ga. Const, Art. I, § 6
(1861). This constitution was created when
Georgia seceded from the Union, and therefore
is null and void.

55. 92 U.S. 542 (1875).

56. 7 Landmark Briefs and Arguments of the
Supreme Court of the United States Constitutional
Law, 291 (Philip B. Kurland ed., 1975) (brief for
the United States).

57. Ibid.

58. Ibid., 289.

59. District of Columbia v. Heller, 128 S.Ct.
at 2812-13.

60. United States v. Cruikshank, 92 U.S. at
542.

61. Sce 7 Landmark Briefs and Arguments of
the Supreme Court of the United States Constitu-
tional Law at 287-314.

62. Ibid., 325-26 (brief for defendants by
David S. Byron in United States v. Cruikshank).

63. Ibid., 352 (brief for defendants by attor-
ney R.H. Marr).

64. Ibid., 373.

65. Ibid.

66. Ibid., 386-87 (brief for defendants by
attorney John A. Campbell).

67. Ibid., 387.

68. 116 U.S. 252 (1886).

69. Ibid., 265.

70. 307 U.S. at 176.

71. Ibid., 178.

72. Printz v. United States, 521, U.S. 898,
939 FNI1 (1997).

73. Ibid., 938.

Chapter Three

1. U.S. Const, Art. I, § 8, cl. 16.

2. 1 American State Papers: Military Affairs,
6 (1832).

3. Ibid.

4. Knox’s plan called for a militia class sys-
tem based on a person’s age. The Advanced
Corps was to consist of all men between the ages
of cighteen and twenty-one, and would be the
bedrock of the American defense. The Main
Corps would have consisted of all men from
twenty-one to forty-five years of age, and lastly,
the Reserved Corps would consist of men from
forty-six to sixty years of age. /bid., 6-8.

5. 3 Annals of Congress at 418.

6. Ibid., 419.

7. Ibid.

8. The Annals of Congress reported Con-
gressman Sturges argued: “Adverting to the
Constitution ... the meaning of organizing ...
simply relates to forming, arming, and arrang-
ing in a particular way, those materials which are
furnished by the militia laws of the several
States.” Ibid., 420.

9. Ibid.

10. Given the lack of uniformity of arms
during the American Revolution, and the prob-
lems that arose from this, it was thought best
that Congress require a uniform weapons for the
National Militia. It would seem that this idea
gained popularity through Baron von Steuben’s
Regulations for the Order and Discipline of the
Troops of the United States, which was originally
published in 1779. The very first regulation
reads, “The arms and accoutrements of the
officers, non-commissioned officers, and sol-
diers, should be uniform throughout.” Baron
von Steuben and his Regulations at 5.

11. There was a debate over whether minors,
poor men, and apprentices should be supplied
with arms by the United States. The provision
was not accepted because, as Mr. Wadsworth
put it, to have the government arm “perhaps
one-third” of the militia, and have them “liable
to be disarmed” by the same government,
“would tend more to excite suspicion and rouse
a jealously dangerous to the Union.” 2 Annals
of Congress at 1809.

12. 1 U.S. Stat, 271 (1792).

13. In February 1792, when the bill was
under debate, Mr. Niles even described the
requirement that every man provide his own
arms as “operating like a capitation tax.” 3
Annals of Congress at 421.

14. See Notes 91-107 in Chapter One.

15. See Notes 97-100 in Chapter One.

16. An Act for regulating the Militia of this
Commonwealth (Ky. 1792).

17. An Act to regulate and discipline the mili-
tia of this state (Md. 1793).

18. An Act to organize the militia of this State
(N.Y. 1793).

19. An Act to Organize the Militia through-
out the State of South Carolina, in conformity with
the act of Congress (S.C. 1794).



190

Notes — Chapter Three

20. An Act for the better establishment and reg-
ulation of the militia of this state (Tn. 1798).

21. 13 Hening at 343-55.

22. An Act for establishing the militia in this
state (DI. 1793).

23. An Act for regulating and governing the
Militia of the Commonwealth of Massachusetts,
and for repealing all Laws heretofore made for that
Purpose; excepting and Act, intitled “An Act for
establishing Rules and Articles for governing the
Troops stationed in Forts and Garrisons, within
this Commonwealth, and also the Militia, when
called into actual Service, Sec. 19 (Mass. 1793).

24. An Act for forming and regulating the
militia within this State, and for repealing all
the laws heretofore made for that purpose (N.H.
1792).

25. A Supplement to the Act, intitled, “An Act
for organizing and training the Militia of this
State,” Sec. 5 (N.]. 1793).

26. An Act for the regulation of the Militia of
the commonwealth of Pennsylvania, Sec. 5 (Pa.
1793).

27. An Act for regulating and governing the
Militia of the State of Vermont, and for repealing
all Laws heretofore passed for that purpose, Sec.
17 (Vt. 1793).

28. 2 Hening at 481; 3 Hening at 459.

29. In 1739, at the Stono River in South Car-
olina, one hundred slaves staged a rebellion. The
slaves, already trained in military tactics, raided
a store to procure guns and ammunition, killing
two of the shopkeepers. Thinking they would
take advantage on the war between Britain and
Spain, the armed slaves began their march to
Florida for their freedom. Along the march their
numbers continued to grow until the royal gov-
ernor called out the colonial militia to suppress
the rebellion. The event was published in news-
papers throughout the colonies and struck fear
throughout the South. See James Oliver Hor-
ton, Slavery and the Making of America, 37, 38
(2005).

30. See An Act for Establishing and regular-
ing Patrols (Ga. 1757); An Act to amend and con-
tinue an Act, intitled ‘An Act for establishing and
regulating Patrols (Ga. 1760); An Act for the bet-
ter establishing and regulating of Patrols in this
Province (S.C. 1746).

31. An Act to oblige the Male white Persons in
the Province of Georgia to carry Fire-arms to all
Places of publick Worship (Ga. 1757); An Act for
the better Security of this Province against the In-
surrections and other wicked Attempts of Negroes,
and other Slaves; and for reviving and continu-
ing, and act of the General Assembly of this Prov-
ince, entitled an Act for the better Ordering and
Governing Negroes and other Slaves in this Prov-
ince (S.C. 1743).

32. An Act to oblige the Male white Persons in

the Province of Georgia to carry Fire-arms to all
Places of publick Worship (Ga. 1757).

33. On November 20, 1792, a committee
was appointed to amend the Militia Act. See 3
Annals of Congress at 701.

34, Ibid., 419.

35. 1 American State Papers: Military Affairs
at 69-70.

36. 1 U.S. Stat, 271-72 (1792).

37. An Act for regulating the Militia of this
Commonwealth (Ky. 1792).

38. An Act to regulate and discipline the mili-
tia of this state (Md. 1793).

39. An Act for regulating and governing the
Militia of the Commonwealth of Massachusetts,
and for repealing all Laws heretofore made for that
Purpose; excepting and Act, intitled An Act for
establishing Rules and Articles for governing the
Troops stationed in Forts and Garrisons, within
this Commonwealth, and also the Militia, when
called into actual Service (Mass. 1793).

40. A Supplement to the Act, intitled, “An Act
Jor organizing and training the Militia of this
State,” Sec. 5 (N.]. 1793).

41. 1 American State Papers: Military Affairs
at 70.

42. An Act for the regulation of the Militia of
the commonwealth of Pennsylvania (Pa. 1793).

43. An Act to Organize the Militia through-
out the State of South Carolina, in conformity with
the act of Congress (S.C. 1794).

44. An Act for the better establishment and reg-
ulation of the militia of this state (Tn. 1798).

45. An Act for regulating and governing the
Militia of the State of Vermont, and for repealing
all Laws heretofore passed for that purpose, Sec.
17 (Vt. 1793).

46. 3 Annals of Congress at 708.

47. Ibid.

48. Ibid.

49. Ibid., 709.

50. Ibid.

51. Ibid.

52. Ibid., 710.

53. Ibid. See also Mr. Jackson’s comments
on this issue in Footnote 120.

54. For examples, see Ibid., 420-22; 6
Annals of Congress, 1681 (1849).

55. 3 Annals of Congress at 710.

56. The vote was 37 for the bill, 31 against.
The bill was eight votes shy of meeting the
required two-thirds. Annals of Congress, 6 at
1685.

57. Ibid., 1683-84.

58. Ibid., 1684.

59. Ibid., 1685.

60. 8 Annals of Congress 1927 (1851).

61. Giles stated the problems “consist in the
want of a competent source of supplying the
arms; the want of some provision for furnish-



Notes— Chapter Three

191

ing persons with arms, who may be deemed
unable to furnish themselves; and the want of
adequate uniform penalties to enforce a compli-
ance with the requisitions of the existing mili-
va laws.” 1 American State Papers: Military
Affairs at 107.

62. 1 Circular Letters of Congressmen to Their
Constituents, 1789-1829, 22 (Noble E. Cun-
ningham Jr. ed., 1978).

63. Ibid.

64. 3 Annals of Congress at 708-712; 6 Annals
of Congress at 1675-85, 1688-91, 2099, 2224; 8
Annals of Congress at 1384-86, 1524-25.

65. A Supplement to an act, intitled, An Act
for establishing the militia in this state (D1.1796).

66. Ibid.

67. A Supplement to the Act, intitled, “An Act
for organizing and training the Militia of this
State,” Sec. 5 (N.]. 1793).

68. Ibid.

69. 8 Annals of Congress at 1930.

70. An Act to provide for the suppressing an
insurrection in the Western Counties of this com-
monwealth (Pa. 1794; An Act to provide arms for
the use of the commonwealth (Pa. 1797).

71. Ibid.

72. Ibid.

73. 1 Circular Letters of Congressmen to Their
Constituents, 1789-1829, 99.

74. Ibid.

75. 1 U.S. Stat, 576 (1798).

76. 8 Annals of Congress at 1931.

77. Ibid., 1938.

78. Ibid., 1931.

79. Ibid., 1932-33.

80. Ibid., 1931.

81. A Supplement to the act entitled, An act to
regulate and discipline the militia of this state,
Sec. 28 (Md. 1799).

82. Ibid., Sec. 30.

83. An Act to alter and amend the Militia Law
of this State, and to provide for arming the mili-
tia thereof , Sec. 3 (Ga. 1799).

84. Ibid.

85. 1 U.S. Stat, 271-72 (1792). Opponents
to this provision understood the importance of
adopting a uniform arms requirement, but
thought it bore too large of an expense on per-
sons enrolled. Aaron Kitchell thought such a
provision was “impossible to be complied with.”
Thomas Sumpter thought it was “almost totally
impracticable to carry it into execution” since it
“would involve an enormous and unnecessary
expense.” Meanwhile, Nathaniel Niles consid-
ered such a provision was operating as a “capi-
tation tax,” and could only be assessed as a tax
within the limits of the Constitution. See 3
Annals of Congress at 421.

86. An Act for the speedy trial of criminals, and

ascertaining their punishment in the county courts

when prosecuted there, and for payment of fees due
Sfrom criminal persons (Md. 1715) (required any
person that shall shoot, kill, hunt, or seen to
carry a gun on another’s land to pay one thou-
sand pounds of tobacco); An Act ro prevent
Killing of Deer out of Season and against Carry-
ing Guns and Hunting by Persons not Qualified
(N.J.1722) (required any person that shall carry
any gun or hunt on the “improved or inclosed
Lands” of another’s plantation to pay thirty
shillings for each violation); An Act to prevent
hunting with Fire-Arms in the City of New-York,
and the Liberties thereof (N.Y. 1763) (required
any person, other than the owner of the land,
that shall carry, shoot, or discharge any firearm
in the city of New York to forfeit twenty
shillings); An Act to suppress the disorderly prac-
tice of firing guns, & c. on the times therein (Pa.
1774) (required any person that shall fire their
guns, rockets, fireworks, or any fire arms on New
Years Day to pay forth shillings for each offense);
1 Hening at 401 (any person that shall discharge
their firearm was required to pay a fine of 100
pounds of tobacco); An Act for the better Order-
ing and Governing Negroes and other Slaves in
this Province (S.C. 1740) (required any person
that shall discharge their firearm at night to pay
forty shillings).

87. An Act in Addition to the several Acts
already made to the prudent Storage of Gun Pow-
der within the Town of Boston (Mass. 1783).

88. Ibid.

89. Ibid.

90. An Act for the Preservation of Deer and
other Game, and to prevent trespassing with Guns,
Sec. 3 (N.]. 1771).

91. An additional act to an act, entitled, An
act to prevent killing deer at unreasonable times
and for putting a stop to many abuses committed
by white persons, under presence of hunting, Sec.
5 (N.C. 1745).

92. Declaration of Independence [ 2] (1776)
(quoting) (“whenever any form of government
becomes destructive of these ends, it is the right
of the people to alter or abolish it, and to insti-
tute new government”).

93. Declaration of the Causes and Necessity for
Taking Up Arms [912] (1775).

94. [bid., [910]. South Carolina’s Constitu-
tion of 1776 also describes the necessity of tak-
ing up arms. It reads, “The colonists were
therefore driven to the necessity of taking up
arms, to repel force by force, and to defend
themselves and their properties against lawless
invasions and depredations.” S. C. Const (1776).
The document does not cite their actions as part
of a “constitutional” or “natural” right.

95. Also, neither the Olive Branch Petition
nor the Declaration of Independence cited the
British confiscation of colonial arms as “uncon-



192

Notes — Chapter Three

stitutional” or as a violation of their “natural”
right.

96. John E. Selby, The Revolution in Virginia,
1775-1783,19 (1988).

97. Lord Dunmore sent a detachment of
British seamen to seize the gunpowder in
Williamsburg. Under the cover of night the
sailors transported the gunpowder to HMS
Magdalen in the James River. Unknown to the
seamen, a spy had witnessed their mission and
informed the revolutionary leaders. News of the
event spread instantly. The following day
“drums were beating, shouting citizens assem-
bling, and the local independent company of
gentlemen volunteers following into ranks.”
The situation turned so violent that Peyton
Randolph, the speaker of the Virginia assembly,
had to intervene to restore order. He asked the
mob to disperse so a governing body could be
assembled to address the matter. The assembly
members argued that the absence of the gun-
powder made the town vulnerable. A rumor had
been circulating that a slave insurrection was
afoot. Dunmore took advantage of the situation
and stated that he, too, had heard of “an insur-
rection in a neighboring county.” 3 Revolution-
ary Virginia: The Road to Independence, 5 (W.].
Van Schreeven ed., 1973). He published that he
heard of “an intended insurrection of the Slaves,
who had been seen in large numbers in the night
time about the Magazine.” 2 American Archives:
Documents of the American Revolution,
1774-1776, Fourth Series at 465. He informed
the assembly if they needed the powder it would
be made available to them in half an hour. Dun-
more’s assurance that he had only taken the gun-
powder to prevent a possible slave revolt calmed
down the colonists. Selby, Revolutionary Virginia
at 2.

98. Josiah Martin had dismantled the pieces
of cannon next to his residence to comply with
Lord Dartmouth’s orders. Upon doing this, a
group of inhabitants from New Bern confronted
the governor since “the circumstance had caused
alarm, because the Governor of Virginia had
lately deprived the People of that Colony of their
Ammunition.” Martin informed the body of
men he had “dismounted the Guns ... because
the carriages were entirely rotten and unservice-
able, and incapable of bearing the discharge of
them on the King’s birthday that was at hand.”
The answer persuaded the men to disperse but
even Governor Martin admitted it “was not
really one of [his] motives.” The real reason
Martin had the cannon dismounted was “to
make the removal of them more difficult” since
he had received “repeated advices of a design
concerting ... to seize those guns by force.” 1
Naval Documents of the American Revolution,
788 (1964).

99. Declaration of the Causes and Necessity
to Take Up Arms [9 8]

100. James H. Stark, The Loyalists of Massa-
chusetts and the Other Side of the American Rev-
olution, 51 (1910).

101. It read, “He has waged cruel war against
human nature itself, violating its most sacred
rights of life and liberty in the persons of a dis-
tant people who never offended him, captivat-
ing and carrying them into slavery in another
hemisphere, or to incur miserable death in their
transportation hither. This piratical warfare, the
opprobrium of infidel powers, is the warfare of
the Christian king of Great Britain. [determined
to keep open a market where MEN should be
bought and sold,] he has prostituted his nega-
tive for suppressing every legislative attempt to
prohibit or to restrain this execrable commerce
[determining to keep open a market where MEN
should be bought and sold]: and that this assem-
blage of horrors might want no fact of distin-
guished die, he is now exciting those very people
to rise in arms among us, and to purchase that
liberty of which /e had deprived them, by mur-
dering the people upon whom /e also obtruded
them: thus paying off former crimes committed
against the /iberties of one people, with crimes
which he urges them to commit against the /ives
of another.” Maier, American Scripture at 239.

102. 5 American Archives: Documents of the
American Revolution, 1774-1776, Fourth Series
at 1638.

103. 1 Sabine, Biographical Sketches of Loyal-
ists of the American Revolution at 281.

104. Ibid., 309.

105. 4 The Papers of George Washington: Con-
federation Series, 431 (W.W. Abbot ed., 1995).

106. Ibid.

107. Ibid.

108. Ibid.

109. An Act, describing the Disqualifications
to which Persons shall be subjected, who have been,
or may be guilty of Treason, or giving Aid or Sup-
port to the present Rebellion, and to whom a Par-
don may be extended (Mass. 1787).

110. lbid.

111. Mass. Const. of 1780, Declaration of
Rights, Art. 17.

112. An Act for the more speedy and effectual
suppression of tumults and insurrections in the
commonwealth (Mass. 1787).

113. Commonwealth v. Blanding, 20 Mass.,
304, 314 (1825).

114. At the end of this statement, Justice
Parker cites a case that was decided by Justice
Story, Dexter v. Spear, 4 Mason, 115 (1825). In
Dexter, at no point does Justice Story make any
mention of the right to keep arms or a similar
analogy. Thus, further showing that Parker was
making nothing more than an analogy.



Notes— Chapter Four

193

115. 4 The Papers of George Washington: Con-
federation Series at 431.

116. Ibid., 432.

117. 29 Writings of Washington, 182 (].C.
Fitzpatrick ed.,1939).

118. Ibid.

119. 4 The Papers of George Washington: Con-
federation Series at 433.

120. 9 The Papers of James Madison, 286
(Robert Rutland ed., 1975).

121. Ibid., 307.

122. Ibid., 315.

123. Ibid., 343.

124. Ibid., 395-96, 399.

125. Mass. Const., Declaration of Rights, Art.
XVII (1780).

126. Ratification of the Constitution by the
State of New Hampshire, June 21, 1788 (1788).

127. An Act for Regulating the Militia, Sec. 1
(N.H. 1718).

128. An Act for the Regulating of the Militia,
Sec. 1 (N.H. 1759); “Bear arms” was also used
in its military connotation in the 1702 act enti-
tled An Act for the Commission of Joseph Dudley
as Governor of New Hampshire, Dated April 1,
1702. Tt read, “You shall Send an Account to Us,
and Our Commissioners for Trade and Planta-
tions, of the present number of Planters and
Inhabitants, Men, Women, and Children, as
well Masters as Servants, Free and unfree, and
of the Slaves in Our said Province, as also a
Yearly Account of the Increase and Decrease of
them, and how many of them are fit to bear
Arms in the Militia of our Said Province.” An
Act for the Commission of Joseph Dudley as Gov-
ernor of New Hampshire, Dated April 1, 1702
(N.H. 1702).

129. For examples see An Act for establishing
a Militia within this State, Sec. 38 (Del. 1782);
An Act to regulate and discipline the Militia of this
Commonwealth, and for other purposes (Ky.
1792); An Act to regulate and discipline the mili-
tia of this state, Sec. 1 (Md. 1793); An Act for reg-
ulating and governing the Militia of the Com-
monwealth of Massachusetts, and for repealing all
Laws heretofore made for that Purpose; excepting
and Act, intitled ‘An Act for establishing Rules
and Articles for governing the Troops stationed in
Forts and Garrisons, within this Commonwealth,
and also the Militia, when called into actual Ser-
vice,” Sec. 18 (Mass. 1793); An Act for regulat-
ing and governing the Militia of the State of
Vermont, and for repealing all Laws heretofore
passed for that purpose, Sec. 16 (Vt.1793); 1 Stat.,
272.

130. 2 Annals of Congress at 1806.

131. Ibid.

132. Parker, 478, F.3d at 387-88.

133. 1 Stat., 271.

134. 10 U.S.C. § 311.

135. Parker, 478, F. 3d at 388.

136. Ibid., 389.

137. 1 Stat., 271.

138. 3 Annals of Congress at 418-24, 574-80,
701-02, 708-11; 4 Annals of Congress at 527-28;
6 Annals of Congress at 1675-91, 2223-24; 7
Annals of Congress 1384-86, 1524-25, 1772-73.

139. 7 Annals of Congress, 1927-33.

140. Va. Const Declaration of Rights § 13
(1776). Delaware’s 1776 Declaration of Rights
stated “a well regulated militia is the proper,
natural and safe defence of a free government.”
The Origin of the Second Amendment at 752.

141. Ibid.

142. It reads, “In all criminal prosecutions,
the accused shall enjoy a right to a speedy pub-
lic trial, by an impartial jury of the State and
district wherein the crime shall have been com-
mitted....” U.S. Const, Amend. VL.

143. It reads, “The powers not delegated to
the United States by the Constitution; nor pro-
hibited by it to the States, are reserved to the
States respectively, or to the people.” U.S.
Const, Amend. X.

144. Parker, 478 F.3d at 389.

145. See Vt. Const, Declaration of Rights,
Art. XV (1777); Vt. Const, Declaration of Rights,
Art. XVIII (1786); Vt. Const, Declaration of
Rights, Art. XVI (1793); Pa. Const, Declaration
of Rights, Art. XIII (1776); Pa. Const, Art. IX,
§ 21 (1790); Ky. Const, (1792); Ky. Const, Art.
X, § 23 (1799); Ohio Const, Art. VIIL, § 20
(1802); Tenn. Const, Art. XI, § 26 (1796); N.C.
Const, Declaration of Rights § 17 (1776); Mass.
Const, Declaration of Rights, Art. XVII (1780);
Conn. Const, Art. I, § 17 (1818).

146. The Complete Bill of Rights: The Drafts,
Debates, Sources, and Origins at 169.

147. Parker, 478 F.3d at 396.

148. 1 Joseph Story § 208.

149. Parker, 478 F.3d at 396.

150. Ibid.

151. The Origin of the Second Amendment at
712.

152. Ibid.

Chapter Four

1. U.S. Const, Art. I, § 9 9 2 (1787).

2. Bernard Bailyn, The Ordeal of Thomas
Hutchinson, 124 (1974).

3. Ibid., 127.

4. Ibid., 133-4.

5. 1 Diary and Letters of Thomas Hutchin-
son, 78, 79 (Peter Orlando Hutchinson ed.,
1884).

6. Bailyn, The Ordeal of Thomas Hurchin-
son at 134.

7. 1 Diary and Letters of Thomas Hutch-



194

Notes — Chapter Four

inson at 80-1; Bailyn, The Ordeal of Thomas
Hutchinson at 159.

8. 9 Documents of the American Revolution
1770-1783, 171 (K.G. Davies ed., 1975).

9. 2 The Correspondence of Thomas Gage,183
(Clarence Edwin Carter ed., 1962).

10. Ibid., 193.

11. lbid., 684.

12. Itread, “As T have ever entertained Hopes,
that an Accommodation might have taken Place
between GREAT-BRITAIN and this Colony,
without being compelled by my Duty to this
most disagreeable but now absolutely necessary
Step, rendered so by a Body of armed Men
unlawfully assembled, firing on His MAJESTY’S
Tenders, and the formation of an Army, and
that Army now on their March to attack his
MAJESTY’S Troops and destroy the well disposed
subjects of the Colony. To defeat such treason-
able Purposes, and that all such Traitors, and
their Abettors, may be brought to Justice, and
that the Peace, and good Order of this Colony
may be again restored, which the ordinary
Course of the Civil Law is unable to effect; I
have thought fit to issue this my Proclamation,
hereby declaring, that until the aforesaid good
Purpose can be obtained, I do in Virtue of the
Power and Authority to ME given, by His
MAJESTY, determine to execute Martial Law,
and cause the same to be executed throughout
this Colony: and to the Peace and good Order
may the sooner be restored, I do require every
Person capable of bearing Arms, to resort to His
MAJESTY’S STANDARD, or be looked upon as
Traitors to His MAJESTY’S Crown and Govern-
ment, and thereby become liable to the Penalty
the Law inflicts upon such Offenses; such as for-
feiture of Life, confiscation of Lands, &. &. And
I do hereby further declare all indented Servants,
Negroes, or others, (appertaining to Rebels,) free
that are able and willing to bear Arms, they join-
ing His MAJESTY’S Troops as soon as may be,
foe the more speedily reducing this Colony to a
proper Sense of their Duty, to His MAJESTY’S
Crown and Dignity. I do further order, and
require, all His MAJESTY’S Liege Subjects, to
retain their Quitrents, or any other Taxes due
or that may become due, in their own Custody,
till such a Time as Peace may be again restored
to this at present most unhappy Country, or
demanded of them for their former salutary
Purposes, by Officers properly to receive the
same.”

13. Sylva Frey, Water from the Rock: Black
Resistance in a Revolutionary Age, 63 (1992).

14. Patrick Charles, frreconcilable Grievances:
The Events That Shaped the Declaration of Inde-
pendence, 90 (2008).

15. The other four reasons were: (1) the Bat-
tles of Lexington and Concord, (2) the Battle of

Bunker Hill, (3) allegedly inciting slave insur-
rections, and (4) allegedly allying with the Indi-
ans against the colonists. Declaration of the
Causes and Necessity of Taking Up Arms 99 8-11
(1775).

16. Ibid., 112.

17. Declaration of Independence 99 14, 25
(1776).

18. 1 The Papers of George Mason, 288 (Robert
A. Rutland ed., 1970).

19. Mass. Const, Art. XX (1780).

20. N.C. Const, Declaration of Rights, Art. V
1776).

21. Vegetius: Epitome of Military Science, 69
(N.P. Milner trans., 1996).

22. Ibid.

23. Ibid., 69-70.

24. Ibid., 70.

25. Ibid., 71.

26. Ibid.

27. See Dig. 49.16; Code Just. 12.36.

28. Dig. 49.16.3.13 (Modestinus, Concerning
Punishments, Book IV).

29. C.E. Brand, Roman Military Law, 120
(1968).

30. Brand, Roman Military Law at 43.

31. Ibid.

32. Ibid., 17-8.

33. Ibid.

34. Code Just. 12.36.18 (Emperor Anastasius
to John, General of the Army).

35. Ibid.

36. Ibid.

37. Code Just. 12.36.16 (Emperor Leo to
Dioscorus).

38. Lindsay Boynton, “Martial Law and the
Petition of Right,” 79, Eng. Hist. Rev., 255, 258
(1964).

39. Ibid., 266-71.

40. Paul Christianson, “Arguments on Bil-
leting and Marital Law in the Parliament of
1628,” 37, Hist. ]., 539, 544 (1994).

41. Ibid.

42. Ihid., 545.

43. Ibid., 550.

44, Thid.

45. Ibid., 551.

46. Ibid.

47. Ibid., 553.

48. Ibid., 554.

49. Ibid., 557.

50. Ibid., 555.

51. Ibid., 560-1.

52. William S. Fields; David T. Hardy, “The
Third Amendment and the Issue of the Main-
tenance of Standing Armies: A Legal History”
35 Amer. J. L. Hist. 395, 404 (1991).

53. Lois G. Schwoerer, The Declaration of
Rights, 1689, 71 (1981).

54. Ibid.



Notes— Chapter Four 195

55. 1 William Blackstone, Commentaries,
413-14.

56. Algernon Sidney, Discourses Concerning
Government, 199, 200 (Thomas G. West ed.,
1990).

57. Lawrence Delbert Cress, “Radical Whig-
gery on the Role of the Military: Ideological
Roots of the American Revolutionary Militia,”
40, J. Hist. Ideas 47 (1979).

58. Ibid., 48.

59. Ibid., 49.

60. Frederick Bernays Wiener, Civilians
Under Military Justice: The British Practice Since
1689 Especially in North America, 13, 14 (1967).

61. Ibid., 14. This latter section would later
be dropped. By 1716 it had been well established
that no soldier could be tried by court-martial
in England for murder or other common law
crimes committed. While the 1720 “eight day
rule” was in effect, though, a group of law
officers held that they could now try a soldier
for murder absent a civil complaint, thus lead-
ing to the “eight day rule” being removed. Nev-
ertheless, the Mutiny Acts sufficiently display
the carly attitude toward the exercising of mar-
tial law during times of peace — it was a form
of law that was to be only used in times of neces-
sity. This is not to say that martial law did not
apply in areas were the common law was void
of punishment, for there still needed to be a sys-
tem in place to keep the soldiers well trained
and disciplined, as well as accountable for their
military actions.

62. Ibid. 15-31.

63. 1 Blackstone, Commentaries at 413.

64. Ibid.

65. Ibid., 415.

66. Ibid.

67. Ibid.

68. Ibid., 416.

69. Fields; Hardy, “The Third Amendment
and the Issue of the Maintenance of Standing
Armies: A Legal History,” 35 Amer. J. L. Hist.
at 413-5.

70. Peleg W. Chandler, 1 American Criminal
Trials, 401, 402 (1970).

71. Ibid., 410.

72. Ibid.

73. Ibid., 369-70.

74. Ibid., 373-4.

75. Portrait of a Patriot: The Major Political
and Legal Papers of Josiah Quincy Junior, 74
(Daniel R. Coquillette ed., 2005).

76. Sidney, Discourses Concerning Govern-
ment at 199.

77. Ibid.

78. Portrait of a Patriot: The Major Political
and Legal Papers of Josiah Quincy Junior at 74.

79. Ibid., 102.

80. Ibid., 125.

81. David Hume, Essays: Moral, Political,
and Literary 525 (Eugene R. Miller ed., 1985).

82. James Harrington, “Oceana,” Ideal Com-
monwealths 183 (Henry Morley ed., 1901).

83. Ibid., 256.

84. Ibid., 269.

85. Ibid., 361.

86. Caroline Cox, A Proper Sense of Honor:
Service and Self Sacrifice in George Washington’s
Army, 77 (2004).

87. Portrait of a Patriot: The Major Political
and Legal Papers of Josiah Quincy Junior at131-2.

88. Ibid., 146.

89. 1 Papers of Thomas Jefferson, 134 (Julian
Boyd ed., 1950).

90. The Political Writings of John Adams, 283
(George W. Carey ed., 2000).

91. Charles Martyn, The Life of Artemas
Ward: The First Commander-In-Chief of the
American Revolution, 94 (1921).

92. Ibid., 96.

93. 1 The Papers of General Nathanael Greene,
85 (Richard K. Showman ed., 1976).

94. Martyn, The Life of Artemas Ward: The
First Commander-In-Chief of the American at
109. Massachusetts actually requested Congress
to take control of regulating the armed force
outside Boston. They wrote: “We are now com-
pelled to raise an Army, which, with the assis-
tance of the other Colonies, we hope, under the
smiles of Heaven, will be able to defend us and
all America from the further butcheries and dev-
astations of our implacable enemies. But as the
sword should, in all free States, be subservient
to the civil powers; and as it is the duty of the
Magistrates to support it for the people’s neces-
sary defence, we tremble at having an Army
(although consisting of our own countrymen)
established here, without a civil power to pro-
vide for and control them. We are happy in hav-
ing an opportunity of laying our distressed state
before the representative body of the Continent,
and humbly hope you will favour us with your
most explicit advice respecting the taking up
and exercising the powers of civil Government,
which we think absolutely necessary for the sal-
vation of our Country; and we shall readily sub-
mit to such a general plan as you may direct for
the Colonies, or make it our great study to
establish such a form of Government here, as
shall not only most promote our own advan-
tages, but the union and interest of all America.
As the Army now collecting form different
Colonies is for the general defence of the rights
of America, we would beg leave to suggest to
your consideration the propriety of your taking
the regulation and general direction of it, that
the operations of it may more effectually answer
the purposes designed.” Peter Force: 2 Ameri-
can Archives: Fourth Series 621 (1837-55).



196

Notes — Chapter Four

95. Patrick Charles, Washington’s Decision:
The Story of George Washington’s Decision to Reac-
cept Black Enlistments in the Continental Army,
December 31, 1775, 105 (2006).

96. Cox, A Proper Sense of Honor at 74-5.

97. Ibid., 77. See also Maurer Maurer,
“Military Justice Under General Washington,”
28 J. Mil. Aff 8,9 (1964).

98. John Trenchard, A Short Historie of
Standing Armies in England (1698).

99. 1 Blacksone, Commentaries at 572.
100. Cox, A Proper Sense of Honor at 78.
101. Force, 3 American Archives: Fourth

Series at 1164. This quote must have been com-
mon among the Founding Fathers. On his June
26, 1775, address to the New York Provincial
Congress, Washington would write, “When we
assumed the Soldier, we did not lay aside the cit-
izen....” 1 The Papers of George Washington: Rev-
olutionary Series 41 (W.W. Abbot ed., 1985). In
Caractacus’ “Standing Armies” editorial he
wrote, “It is impossible to subdue a country of
any extent where every citizen is a soldier, and
every soldier is a citizen.” Force, 3 American
Archives: Fourth Series at 220.

102. Cox, A Proper Sense of Honor at 79.

103. 2 jJournals of the Continental Congress,
1774-89 111, 111-22 (1905).

104. Ibid., 116.

105. Ibid.

106. Ibid., 119.

107. 1 The Papers of George Washington: Rev-
olutionary Series at 45. The Continental Articles
of War included an additional sixteen articles
relating to furloughs, musters and returns, sut-
lers, pardons, the personal effects of deceased
officers and enlisted men, and the signing of
the articles by all members of the army. The
Continental Articles also defined with more
specificity the punishments imposed by court-
martials. 7bid., 46 n.3.

108. Maurer, “Military Justice Under Gen-
eral Washington,” 28 /. Mil. Aff. at 9. For arti-
cles, see William Winthrop, Military Law and
Precedents, 947 (1920).

109. Winthrop, Military Law and Precedents
at 931-46.

110. Maurer, “Military Justice Under Gen-
eral Washington,” 28 J. Mil. Affat 9.

111. Winthrop, Military Law and Precedents
at 947.

112. [lbid.; 22 The Papers of Benjamin Frank-
lin, 148 (William B. Willcox ed., 1982).

113. Ibid.

114. Force, 3 American Archives: Fourth Series
at 219-20.

115. 1 The Papers of George Washington: Rev-
olutionary Series at 278, 279 n.5.

116. Ibid.

117. Washington would write to John Han-

cock: “I have therefore forebore pressing them,
as I did not experience any such Inconvenience
from their Adherence to their former Rules, as
would warrant the Risque of entering into a
Contest upon it: More especially as the Re-
straints necessary for the Establishment of essen-
tial Discipline & Subordination, indisposed
their minds to every Change, & made it both
Duty & Policy to introduce as little Novelty as
possible. With the present Army, I fear, such a
Subscription is impracticable. But the Difficulty
will cease with this Army.” 2 The Papers of George
Washington: Revolutionary Series, 25 (W.W. Abbot
ed., 1987).

118. Ibid., 85 n.3. Sce also 1 The Papers of
Nathanael Greene at 144-5.

119. Maurer, “Military Justice Under Gen-
eral Washington,” 28 J. Mil. Aff. at 12. On
October 3, 1775, a Council of War determined
“the Enormity of the Crime, & the very inad-
equate Punishment pointed out that it should
be referr’d to the General Congress for their spe-
cial Discretion & that in the mean Time
[Church] be closely confined, & no Person visit
him but by special Direction.” 2 The Papers of
George Washington: Revolutionary Series at 83.
The question of Church’s punishment was
brought up again during the Proceedings of the
Committee of Conference held between the 18
and 24 of October. Jbid., 187.

120. 3 The Papers of John Adams, 79 (Robert
J. Taylor ed., 1979).

121. [lbid., 79-80.

122. Force, 3 American Archives: Fourth Series
at 1163.

123. Ibid., 1164. For a complete list of the
problems Tudor had with the articles, see 3 The
Papers of John Adams at 107, 128, 261 n. 7.

124. Washington had sent a circular to his
officers inquiring as to what changes should be
made to the existing Articles of War. See 2 The
Papers of George Washington: Revolutionary Series
at 194-6, 204; 1 The Papers of Nathanael Greene
at 130-3; 22 The Papers of Benjamin Franklin,
230-4.

125. Peter Force, 1 American Archives: Fifth
Series, 576 (1837-55).

126. 2 The Papers of George Washington: Rev-
olutionary Series at 346.

127. Artemas Ward had only required the
articles be read monthly. Washington hoped
reinforcing the provisions of the articles would
better discipline his troops. 3 The Papers of
George Washington: Revolutionary Series at 13.

128. 1 The Papers of George Washington: Rev-
olutionary Series at 54.

129. 3 The Papers of George Washington: Rev-
olutionary Series at 379.

130. 4 The Papers of John Adams 367 (Robert
J. Taylor ed., 1979).



Notes— Chapter Five 197

131. lbid.

132. 5 The Papers of John Adams 13 (Robert
J. Taylor ed., 1983).

133. bid.

134. Ibid., 15. Tudor would write a similar
letter on September 23, 1776. See Ibid., 36.

135. 5 Journals of the Continental Congress,
1774-89 788, 788-807 (1905); Force, 2 Amer-
ican Archives: Fifth Series at 1363-73.

136. 1 The Papers of Nathanael Greene at122.

137. This does not include military exemp-
tions, men conscientiously scrupulous to bear-
ing arms, and if a draftee could find a substitute.
Even if a soldier found a substitute, the soldier
was still liable to some of the provisions in the
Articles of War.

138. There is reference to the writ of habeas
corpus, but the phrase “martial law” was inten-
tionally left out. U.S. Const, Art. I, §9 ¥ 2
(1787).

139. See Ratification of the Constitution by the
State of New York, July 26, 1788.

140. See A Fragment of Facts Disclosing the
Conduct of the Maryland Convention, on the
Adoption of the Federal Constitution, April 21,
1788.

141. Seel The Papers of George Mason at 288;
Mass. Const, Art. XX (1780); and N.C. Const,
Declaration of Rights, Art. V (1776).

142. Amendments Proposed by the Virginia
Convention, June 27, 1788.

143. See A Fragment of Facts Disclosing the
Conduct of the Maryland Convention, on the
Adoption of the Federal Constitution, April 21,
1788.

144. U.S. Const, Art. I, § 8, cl. 16.

145. Ibid. cl. 15.

146. Blackstone, Commentaries at 415.

147. Matthew Hale, Common Law of En-
gland, 54 (1894).

148. Blackstone, Commentaries at 413.

149. Ibid., 415.

150. Emerich de Vattel, 3 Law of Nations §
8 (1758).

151. Ibid., § 17.

152. Ibid.

153. St. Thomas Aquinas, | Summa Theolog-
ica, 1043 (1920).

154. Vattel, 3 Law of Nations at § 18.

155. Ibid.

156. Ibid.

157. Charles, Washington’s Decision: The
Story of George Washington’s Decision to Reaccept
Black Enlistments in the Continental Army, De-
cember 31, 1775 at 111

158. Vattel, 3 Law of Nations at § 3.

159. Ibid., § 18.

160. Aquinas, 2 Summa Theologica at 1359~
60.

161. Vattel, 3 Law of Nations at § 231.

162. Vattel makes multiple mentions of the
individual’s natural right to self-defense. In Sec-
tion 3 he states, “In treating the right to secu-
rity, we have shown that nature gives men a right
to employ force, when it is necessary for their
defence, and for the preservation of their rights.”
Ibid., § 3.

163. Ibid., § 231.

164. Ibid., § 24.

165. Ibid., § 187.

166. [lbid.

167. 1bid., S 4.

168. Ibid., § 187.

169. Vattel, 3 Law of Nations at § 28.

170. Ibid., § 35.

171. Ibid.

172. Ibid., § 26.

173. Ibid., § 44.

174. Ibid., § 9.

175. Ibid., § 8, 10.

176. Ibid., § 10.

Chapter Five

1. “That the people have a right to bear
arms for the defence of themselves and the state;
and as standing armies in the time of peace are
dangerous to liberty, they ought not be kept up;
And that the military should be kept under strict
subordination to, and governed by, the civil
power.” Pa. Const, Declaration of Rights, Art.
XIII (1776). “That the right of citizens to bear
arms, in defence of themselves and the State,
shall not be questioned.” Pa. Const, Art. IX, §
21 (1790).

2. “That the people have a right to bear
arms for the defence of themselves and the State,
and, as standing armies, in the time of peace,
are dangerous to liberty, they ought not to be
kept up; and the military should be kept under
strict subordination to, and governed by, the
civil power.” Vt. Const, Declaration of Rights,
Art. XV (1777). “That the people have a right
to bear arms, for defence of themselves and the
State: and as standing armies, in time of peace,
are dangerous to liberty....” Vt. Const, Decla-
ration of Rights, Art. XVIII (1786). “That the
people have a right to bear arms, for defence of
themselves and the State; and, as standing
armies in time of peace are dangerous to lib-
erty....” Vt. Const, Declaration of Rights, Art.
XVI (1793).

3. Kentucky Constitution of 1792 did not
provide a bill of rights. Ky. Const (1792). “That
the rights of the citizens to bear arms in defence
of themselves and the State shall not be ques-
tioned.” Ky. Const, Art. X, § 23 (1799). A statu-
tory and textual analysis of Ohio, Vermont,
Pennsylvania, and Kentucky’s “right to bear
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arms” provisions only protect just that, “the
right to bear arms.” In none of these state’s pro-
visions was the word “keep,” or any word which
may be interpreted by individual right theorists
as a right to gun ownership, incorporated. Even
if “keep” had been incorporated, as has already
been shown, such a word would have only
meant “to service” or “to maintain.” Moreover,
the use of the phrase “bear arms” in the eigh-
teenth-century laws was limited to military serv-
ice, thus the only protection these state pro-
visions afforded was the right to bear arms “in
defence of themselves and the state” in a mili-
tary capacity.

4. “That the people have a right to bear
arms for the defense of themselves and the state:
and as standing armies in time of peace, are dan-
gerous to liberty, they shall not be kept up; and
that the military shall be kept under strict sub-
ordination to the civil power.” Ohio Const, Art.
VIII, § 20 (1802).

5. “Every citizen has a right to bear arms,
in defence of himself and the State....” Miss.
Const, Art. I, § 23 (1817).

6. “Every citizen has a right to bear arms,
in defence of himself and the state....” Conn.
Const, Art. I, § 17 (1818).

7. “Every citizen has a right to bear arms in
defence of himself and the State....” Ala. Const,
Are. 1§ 23 (1819).

8. “That the freemen of this State have a
right to keep and bear arms for their common
defence.” Tenn. Const, Art. XI, § 26 (1796).

9. “That the people have a right to bear
arms, for the defence of the State; and as stand-
ing armies, in time of peace, are dangerous to
liberty, they ought not to be kept up; and that
the military should be kept under strict subor-
dination to, and governed by the civil power.”
N.C. Const. Declaration of Rights § 17 (1776).
It was not until 1868 that the word “keep” was
incorporated. It read, “A well-regulated militia
being necessary to the security of a free State,
the right of the people to keep and bear arms
shall not be infringed; and as standing armies
in time of peace are dangerous to liberty, they
ought not to be kept up, and the military should
be kept under strict subordination to and gov-
erned by the civil power.” N.C. Const. Decla-
ration of Rights, Sec. 24 (1868).

10. “The people have a right to keep and
bear arms for the common defence. And as, in
time of peace, armies are dangerous to liberty,
they ought not to be maintained without the
consent of the legislature; and the military shall
be always be held in an exact subordination to
the civil authority and be governed by it.” Mass.
Const, Declaration of Rights, Art. XVII (1780).

11. Neither the Georgia Constitutions of
1777, 1789, nor 1798 included a “right to bear

arms” provision. See Ga. Const (1777); Ga.
Const (1789); Ga. Const (1798). It was not until
the Georgia Constitution of 1861, following its
secession in the midst of the American Civil
War, that such a provision was incorporated. It
reads, “The right of the people to keep and bear
arms shall not be infringed.” Ga. Const, Art. I,
S 6.

12. There is no bill of rights in the 1777 New
York Constitution. N.Y. Const (1777). It was
not until 1821 that New York provided a bill of
rights in its constitution, but even in this
instance there was no article put in place pro-
tecting the “right to bear arms.” The only sec-
tion of it that mentions arming the militia reads,
“The militia of this State shall at all time here-
after be armed and disciplined and in readiness
for service; but all such inhabitants of this State,
of any religious denomination whatever, as form
scruples of conscience may be averse to bearing
arms, shall be excused therefrom by paying to
the State an equivalent in money; and the leg-
islature shall provide by law for the collection
of such equivalent, to be estimated according to
the expense, in time and money, of an ordinary
able-bodied militia-man.” N.Y. Const, Art. VII,
§ 5 (1821).

13. The New Jersey Constitution of 1776
only afforded that the “common law of England,
as well as so much of the statute law, as have
been heretofore practices in this Colony, shall
still remain in force, until they shall be altered
by a future law of the Legislature.” N.J. Const,
Art. XXII (1776). Even the New Jersey Consti-
tution of 1844 did not afford a “right to bear
arms” provision. N.J. Const (1844).

14. The Declaration of Rights and Funda-
mental Principles of 1776 did not incorporate a
“right to bear arms” provision. Del. Declaration
of Rights and Fundamental Principles, Art. 18, 19
(1776). The Delaware Constitution of 1792 does
have a bill of rights but did not incorporate a
“right to bear arms” provision. Del. Const
(1792). Neither did the Delaware Constitutions
of 1831 nor 1897. Del. Const (1831); Del. Const
(1897).

15. The New Hampshire Constitution of
1776 did not have a bill of rights. N.-H. Const
(1776). Article I of the New Hampshire Con-
stitution of 1784 only provided, “No person who
is conscientiously scrupulous about the lawful-
ness of bearing arms, shall be compelled thereto,
provided he will pay on equivalent” (Section
XIII); “A well regulated militia is the proper,
natural, and sure defence of a state” (Section
XXIV); “Standing armies are dangerous to lib-
erty, and ought not to be raised or kept up with-
out the consent of the legislature” (Article
XXV); and “In all cases, and at all times the mil-
itary ought to be under strict subordination to,
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and governed by the civil power (Section
XXVI). N.H. Const, Art. XIII, XXIV, XXV,
XXVI (1784). It was not until New Hampshire’s
Constitution of 1982 that the “right to bear
arms” was incorporated. It reads, “All persons
have the right to keep and bear arms in defense
of themselves, their families, their property and
the state.” N.H. Const, Bill of Rights, Art. 11
(1982).

16. The Maryland Constitution of 1776 only
provided, “That a well-regulated militia is the
proper and natural defence of a free govern-
ment” (chapter XXV); “That standing armies
are dangerous to liberty, and out not to be raised
or kept up, without the consent of the Legisla-
ture” (chapter XXVI); and “That in all cases,
and at all times, the military ought to be under
strict subordination to and control of the civic
power” (chapter XXVII). Md. Const, Declara-
tion of Rights, Chap. XXV, XX VI, XXVII (1776).
The same wording was incorporated in the
Maryland Constitutions of 1851 and 1864. Md.
Const (1851); Md. Const (1864).

17. The South Carolina Constitution of 1776
reads, “The colonists were therefore driven to
the necessity of taking up arms, to repel force
by force, and to defend themselves and their
properties against lawless invasions and depre-
dations.” S.C. Const (1776). This phrase does
not say the colonists taking up of arms was their
constitutional or natural right and does not
address the right to own firearms. In 1778 the
South Carolina Constitution incorporated,
“The military be subordinate to the civil power
of the State” (article XLII), but made no men-
tion of the “right to bear arms.” S.C. Const,
Art. XLII (1778). It was not after the Civil War
that South Carolina addressed the “right to bear
arms” in its 1868 constitution. Article I, Section
28 reads, “The people have a right to keep and
bear arms for the common defence. As, in times
of peace, armies are dangerous to liberty, they
ought not to be maintained without the consent
of the general assembly. The military power
ought always be held in an exact subordination
to the civil authority, and be governed by it.”
S.C. Const, Art. I, § 28 (1868).

18. The Virginia Constitution of 1776 reads,
“That a well regulated militia, composed of the
body of the people trained to arms, is the
proper, natural, and safe defence of a free State;
that standing armies, in times of peace, should
be avoided, as dangerous to liberty; and that in
all cases the military should be under strict sub-
ordination to, and governed by, the civil power.”
Va. Const, Declaration of Rights § 13 (1776).
Article T in the 1829 Virginia Constitution
affirmed the same right. Va. Const, Art. I
(1829).

19. Connecticut did not adopt its constitu-

tion until 1818, more than thirty years after the
ratification of the U.S. Constitution. Section 17
of the Declaration of Rights states, “Every citi-
zen has a right to bear arms in defence of him-
self and the state.” Conn. Const, Art. I, § 17
(1818). Its “right to bear arms” provision has
been often cited by individual right supporters
to show the intent of the Framers in drafting
the Second Amendment. The Connecticut pro-
vision guarantees “[e]very citizen has the right
to bear arms in defence of himself and the state.”
Since the provision grants the right to “every
citizen” it has been argued that the prefatory
clause of the Second Amendment, which reads
“a well organized militia being necessary to the
security of a free state,” serves no purpose other
than to explain why the Second Amendment
was established. Thus, it is argued the true
meaning behind the Second Amendment resem-
bles the language in the Connecticut “right to
bear arms” provision, and should be interpreted
as such. This argument is flawed though. Al-
though the Connecticut provision extends the
right to bear arms to “every citizen,” it only
grants the right to “bear arms.” This means if
we interpret Connecticut’s provision through
the statutory language used in eighteenth-cen-
tury militia laws, Connecticut’s citizens are only
guaranteed the right to use arms in a military
capacity to defend themselves and the state, not
own them.

20. The next five states to be incorporated
into the Union following Ohio were Louisiana
(18th), Indiana (19th), Mississippi (20th), Illi-
nois (21st), and Alabama (22nd). Out of these
five states, four adopted a provision protecting
the right to bear arms — Louisiana, Indiana,
Mississippi, and Alabama adopted provisions
protecting the right to bear arms. Indiana’s read,
“That the people have a right to bear arms for
the defence of themselves, and the state; and
that the military shall be kept in strict subordi-
nation to the civil power.” Ind. Const, Art. I,
§ 20 (1816). Louisiana’s read, “The free white
men of this State, shall be armed and disciplined
for its defence; but those who belong to reli-
gious societies, whose tenets forbid them to
carry arms, shall not be compelled so to do, but
shall pay an equivalent for personal service.” La.
Const, Art. III, § 22 (1812). Alabama’s read,
“Every citizen has a right to bear arms in defence
of himself and the State.” Ala. Const, Art. I, §
23 (1819). Mississippi’s read, “The right of every
citizen to keep and bear arms in defense of his
home, person, or property, or in the aid of the
civil power when thereto legally summoned,
shall not be called into question, but the legis-
lature may regulate or forbid the carrying of
concealed weapons.” Miss. Const, Art. I, § 23
(1817).
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21. Citing United States v. Sprague, 282 U.S.
at 731.

22. Before Ohio was incorporated into the
United States it was regulated by the provisions
of the Northwest Ordinance of 1787. Even then,
Ohio’s vast territory was governed by a legisla-
tive assembly. In cooperation with the governor
appointed by Congress, the legislature passed
laws for Ohio’s governance.

23. A law respecting crimes and punishments,
Sec. 8 (Ohio 1788). Another example exists in
Section 6 regarding “burglary.” It states, “if the
person or persons so breaking and entering any
dwelling house ... shall commit, or attempt to
commit any personal abuse, force, or violence,
or shall be so armed with any dangerous weapon
or weapons as clearly to indicate a violent inten-
tion, he, she or they so offending ... shall for-
feit all his, her or their estate....” Ibid., Sec. 6.

24. Ibid., Sec. 3.

25. Ibid., Sec. 1.

26. See An act respecting crimes and punish-
ments (Ohio 1805); An act respecting crimes and
punishments (Ohio 1809); An act for the punish-
ment of crimes (Ohio 1815); An act for the pun-
ishment of certain offences therein mentioned
(Ohio 1815); An act for the punishment of crimes
(Ohio 1821); An act for the punishments of crimes
(Ohio 1824); An act for the punishments of crimes
(Ohio 1831); A supplement to an act for the pun-
ishment of crimes (Ohio 1831); and An act pro-
viding for the punishment of Crimes (Ohio 1835).

27. An act respecting crimes and punishments,
Sec. 5 (Ohio 1805).

28. The first law against dueling actually
appeared in 1799. It stipulated that “if any per-
son within this territory, shall challenge, by
word or in writing, the person of another to
fight at sword, rapier, pistol, or other deadly
weapon, the person so challenging” shall be
found guilty. An act for the prevention of vice and
immorality, Sec. 10 (Ohio 1799). The wording
in this law is important because if “bearing
arms” equated to the use of arms, would not the
legislature have worded the act to state some-
thing to the effect “if any person shall bear arms
against another” or “if any person shall bear a
sword, rapier, pistol ... the person so challeng-
ing...”? The lack of use of “bear” in this in other
contexts affirms “bear” was meant to be limited
to military or militia service.

29. Ibid., Sec. 26.

30. An act for the punishment of crimes, Sec.
25 (Ohio 1815).

31. An act for the prevention of vice and im-
mortalizy, Sec. 1 (Ohio 1799).

32. Ibid.

33. An act for the prevention of certain im-
moral practices (Ohio 1805); An act to amend
that act, An act for the prevention of certain

immoral practices (Ohio 1815); An act for the pre-
vention of certain immoral practices (Ohio 1816);
and An act for the prevention of certain immoral
practices (Ohio 1824).

34. An act for suppressing and prohibiting ever
species of gaming for money or other property, and
for making void all contracts and payments made
in consequence thereof, and also for restraining the
disorderly practice of discharging fire arms at cer-
tain hours and places, Sec. 3 (Ohio 1790).

35. Ibid., Sec. 4.

36. Ibid.

37. A law for regulating and establishing the
militia, Sec. 3 (Ohio 1788).

38. A law in addition to a law entitled A law
for regulating and establishing the militia,” Sec.
2 (Ohio 1788).

39. Ibid., Sec. 3.

40. A law for regulating and establishing the
militia, Sec. 4 (Ohio 1788).
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43. Ibid.

44. Ibid., 189.
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46. Ibid. In1810 the debate over a select mili-
tia would arise again. It was communicated to
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