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Introduction

If you want to raise eyebrows at a gathering of judges or legal scholars,
try praising the Supreme Court’s 1905 decision in Lochner v. New York.
Lochner invalidated a state maximum-hours law for bakery workers. The
Court held that the law violated the right to “liberty of contract,” a right
implicit in the Fourteenth Amendment’s ban on states depriving people of
liberty without “due process of law.”

Lochner is likely the most disreputable case in modern constitutional
discourse. It competes for that dubious distinction with Scott v. Sandford,
the “Dred Scott case.”! Chief Justice Roger Taney in Dred Scott concluded
that persons of African descent could not be American citizens because the
Constitution’s framers believed that blacks “had no rights which the white
man was bound to respect.” He helped to precipitate the Civil War by add-
ing that Congress may not ban slavery in federal territories.

That’s rather ignominious company for Lochner, which had the much
more modest effect of prohibiting New York state from imprisoning bakery
owners whose employees worked more than ten hours in a day or sixty
hours in a week. Lochner, moreover, was an outlier opinion from a Supreme
Court that generally deferred to legislative innovation. The Court quickly
limited Lochner to its facts in 1908 when it upheld a maximum-hours law
for women, and then ignored Lochner in 1917 when it approved an hours
law that covered all industrial workers. For three decades, the liberty of
contract doctrine impeded the growth of the regulatory state to a limited
degree, but federal and state government power and authority nevertheless
grew apace.?

Lochner has since become shorthand for all manner of constitutional
evils, and has even had an entire discredited era of Supreme Court jurispru-
dence named after it. More than one hundred years after their predecessors
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issued the decision, Supreme Court justices of all ideological stripes use
Lochner as an epithet to hurl at their colleagues when they disapprove of
a decision declaring a law unconstitutional. Even Barack Obama has found
occasion to publicly denounce Lochner, pairing it with Dred Scott as an ex-
ample of egregious Supreme Court error.® And Lochner’s infamy has spread
internationally, to the point where it plays an important role in debate over
the Canadian constitution.*

The origin of today’s widespread enmity to Lochner lies in Progressive-
era legal reformers’ hostility to liberty of contract. Progressive* critics con-
tended that the Court’s occasional invalidation of reformist legislation was
a product of unrestrained judicial activism, politicized judicial decision-
making, and the Supreme Court’s favoring the rich over the poor, corpora-
tions over workers, and abstract legal concepts over the practical necessities
of a developing industrial economy.

The Supreme Court withdrew constitutional protection for liberty of
contract in the 1930s. Since then, a hostile perspective inherited from the
Progressives has virtually monopolized scholarly discussion of the Court’s
liberty of contract decisions. From 1940 until the publication of Bernard
Siegan’s Economic Liberties and the Constitution forty years later, only one
lawreview article expressed even mild support for constitutional protection
of liberty of contract.®

Lochner has come to exemplify the liberty of contract cases, though the
opinion did not always attract such disproportionate attention. Starting in
the late 1930s Lochner languished in obscurity, cited almost exclusively as
just one in a line of discredited cases invalidating legislation for infringing on
freedom of contract. Its notoriety increased dramatically when both the ma-
jority and dissent in Griswold v. Connecticut—a high-profile, controversial
case decided in 1965—used it as a foil. Lochner has since loomed ever larger
in American constitutional debate. By the late 1980s it was perhaps the lead-
ing case in the constitutional “anti-canon,” the group of wrongly decided
cases that help frame the proper principles of constitutional interpretation.

* This book refers to the post-Lochner, pre-New Deal opponents of liberty of contract, and
other pre-New Deal proponents of government activism, as “Progressives,” and to their ideology
as Progressivism, with a capital P. To the extent that “Progressive” is a less-than-precise descrip-
tive term, it hopefully makes up for that lack of precision in consistency and brevity. Confusion
sets in, of course, because many on the modern liberal left choose to call themselves progressives,
and refer to their preferred policies as progressive. To avoid this confusion, the book refers to those
on the post-New Deal liberal left as “liberals,” and to their ideology as modern “liberalism.”
“Liberalism” is also used to describe the values of tolerance, racial and gender egalitarianism, and
individual rights protected by law, in whatever era. Opposition to racial segregation, for example,
constitutes racial “liberalism” regardless of its source.
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Just as Lochner phobia was hitting its stride, historians began to discredit
some elements of the dominant narrative about liberty of contract inher-
ited from the Progressives. In particular, scholars showed that the Supreme
Court justices who adopted the liberty of contract doctrine did not have the
cartoonish reactionary motives attributed to them by Progressive and New
Deal critics.® Rather, the justices, faced with constitutional challenges to
novel assertions of government power, sincerely tried to protect liberty as
they understood it, consistent with longstanding constitutional doctrines
that reflected the notion that governmental authority had inherent limits.’

This book takes the revisionist project significantly further. It provides
the first comprehensive modern analysis of Lochner and its progeny, free
from the baggage of the tendentious accounts of Progressives, New Dealers,
and their successors on the left and, surprisingly, the right.® Lochner must
be fundamentally reassessed in part because much of our Lochner-related
mythology is just that, with little if any basis in the actual history of the
liberty of contract doctrine. Lochner is also due for reconsideration because
modern sensibilities diverge significantly from those of the Progressives
who created the orthodox understanding of the liberty of contract era.

This book shows that the liberty of contract doctrine was grounded in
precedent and the venerable natural rights tradition.® The Supreme Court
did not use the doctrine to enforce “laissez-faire Social Darwinism,” as the
traditional narrative asserts. Rather, the Court upheld the vast majority of
the laws that had been challenged as infringements on liberty of contract.
The Court’s decisions that did vindicate the right to liberty of contract of-
ten had ambiguous or even clearly “pro-poor” distributive consequences.
The bakers’ maximum-hours law invalidated in Lochner, like much of the
other legislation the Court condemned as violations of liberty of contract,
favored entrenched special interests at the expense of competitors with less
political power.!0

This book also considers the available contemporary alternative to lib-
erty of contract, the extreme pro-government ideology of liberty of contract’s
opponents among the Progressive legal elite, including such luminaries as
Louis Brandeis, Roscoe Pound, Felix Frankfurter, and Learned Hand.!' Pro-
gressive jurists generally opposed not just Lochner’s defense of economic
liberty but any robust constitutional protection of individual or minority
rights.

In sharp contrast to modern constitutional jurisprudence, neither Pro-
gressives nor their opponents typically recognized a fundamental distinction
between judicial protection for civil rights and civil liberties, and judicial
protection of economic liberties. Rather, both sides thought that Fourteenth
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Amendment due process cases raised three primary issues: whether the
party challenging government regulatory authority had identified a legiti-
mate right deserving of judicial protection; the extent to which the courts
should or should not presume that the government was acting within its
inherent “police power”; and, finally, taking the decided-upon presumption
into account, whether any infringement on a recognized right protected by
the Due Process Clause was within the scope of the states’ police power,
or whether instead it was an arbitrary, and therefore unconstitutional, in-
fringement on individual rights.

Leading Progressive lawyers believed in strong interventionist govern-
ment run by experts and responsive to developing social trends, and were
hostile to countervailing claims of rights-based limits on government power.
Progressive legal elites also were extremely suspicious of the judiciary’s
competence and integrity in policing the scope of the government’s author-
ity to regulate. Progressive legal commentators therefore urged the courts
tointerpret the police power as sufficiently flexible to permit state-imposed
racial segregation, sex-specific labor laws, restrictions on private schooling,
and coercive eugenics.

Many Progressives, products of their prejudiced times, actively sympa-
thized with the racism, the paternalistic and often dismissive or condescend-
ing attitudes toward women, and the hostility to immigrants and Catholics
that motivated these laws. But even unusually liberal Progressive jurists—
and elite attorneys tended to be more liberal-minded than other Progressive
intellectuals—generally opposed judicial intervention to support any given
rights claim brought under the Due Process Clause. Progressive lawyers
argued that the benefits of such intervention would likely be substantially
outweighed by the damage that additional constitutional limits on the
government’s police power might ultimately cause to their core agenda of
supporting economic—especially labor—regulation.

Meanwhile, advocates of liberty of contract believed that the Fourteenth
Amendment set inherent limits on the government’s authority to regulate
the lives of its constituents. While this belief initially was adopted by the
courts in the context of economic regulation, as early as 1897 the Supreme
Court announced that the Fourteenth Amendment’s Due Process Clause
protected an individuals’ right to be “free in the enjoyment of all his faculties
[and] to be free to use them in all lawful ways.”** Through the early 1920s,
however, with the exception of a few outlier decisions like Lochner, the
Court’s majority was generally cautious about limiting the scope of the
states’ police power via the Due Process Clause.
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But as with their Progressive critics, “conservative” Supreme Court
justices’ views on the scope of the government’s power to infringe on con-
stitutional protections for civil rights and civil liberties were generally con-
sistent with their views on the government’s power to interfere with liberty
of contract.!* Once the Court in the 1920s became more aggressive about
reviewing government regulations in the economic sphere, the justices nat-
urally began to acknowledge the broader libertarian implications of Lochner
and other liberty of contract cases and to enforce limits on government
authority more generally.

Indeed, the Court’s liberty of contract advocates were sufficiently com-
mitted to the notion of inherent limits on government power and a limited
police power that they voted for liberal results across a wide range of indi-
vidual and civil rights cases. The Lochner line of cases pioneered the protec-
tion of the right of women to compete with men for employment free from
sex-based regulations, the right of African Americans to exercise liberty and
property rights free from Jim Crow legislation, and civil liberties against the
states ranging from freedom of expression to the right to choose a private
school education for one’s children.!

Even justices who lacked sympathy for the individuals and groups that
were challenging government actions often voted in their favor out of liber-
tarian commitment; the unabashed racist James McReynolds, for example,
voted to invalidate a residential segregation law, and wrote an opinion pro-
tecting the right of Japanese parents in Hawaii to send their children to private
Japanese-language schools. Some of the other justices had equalitarian rea-
sons for their votes. George Sutherland strongly expressed his longstanding
support for women's legal equality in a 1923 opinion he wrote invalidating
a women-only minimum wage law as a violation of liberty of contract. And
sometimes a commitment to limited government seems to have led some
jurists to a newfound empathy for groups suffering from what they saw as
government overreaching.

With the triumph of the New Deal, the Progressives won the battle over
whether the Supreme Court would engage in meaningful review of economic
regulation. In that sense, modern Fourteenth Amendment jurisprudence is a
product of Progressive ideology. But the New Deal Court and its successors
did not fully adopt the Progressives’ pro-government, antijudiciary views.
The justices instead chose to divide the Old Court’s due process opinions
into two categories; the Court disavowed precedents that protected economic
rights, but elaborated upon, reinterpreted, and most importantly preserved
and expanded its civil rights and civil liberties precedents.
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Some of the old due process cases were reincarnated during and just after
the New Deal as ”incorporation” cases applying the Bill of Rights against
the states, or as equal protection cases. In later years, the Court revived
some of the old cases as pure due process cases. It emphasized these cases’
protection of “fundamental” unenumerated rights such as privacy, and ig-
nored their close ties to the liberty of contract cases. Many post-New Deal
liberal developments in Fourteenth Amendment jurisprudence can there-
fore trace their origins to Lochner and its progeny.

More generally, modern Fourteenth Amendment jurisprudence owes at
least as much to the libertarian values of liberty of contract proponents
as to its pro-regulation Progressive opponents.!® Modern liberal jurists over-
whelmingly reject the Progressives’ hostility tousing the Fourteenth Amend-
ment to protect individual liberty and minority rights from government
overreaching. Meanwhile, conservative jurists often favorably cite Progres-
sive heroes like Frankfurter and Justice Oliver Wendell Holmes in support
of ”judicial restraint,” but judicial conservatives like Justices Antonin Sca-
lia and Clarence Thomas have refused to adopt anything approaching the
sort of near-absolute judicial deference to the legislature advocated by elite
Progressive lawyers.

While this book is an effort to correct decades of erroneous accounts of the
so-called “Lochner era,” even the soundest history cannot provide a theory
of constitutional interpretation, nor can it dictate one’s understanding of the
proper role of the judiciary in the American constitutional system. History
alonecannot tellus, therefore, whether Lochner was correctly decided; whether
liberty of contract jurisprudence more generally was based on a sound theory
of judicial review and constitutional interpretation; and whether Lochner or
other cases protecting economic rights should be revived.

History is also inherently agnostic on the soundness of such modern out-
growths of Lochner and other liberty of contract cases as the incorporation
of most of the Bill of Rights against the states via the Due Process Clause,
the protection of unenumerated individual rights in cases like Griswold
and Lawrence v. Texas, or other manifestations of what is known today
as substantive due process.!” I do not, therefore, reach any conclusions on
these issues, but leave it to interested readers to apply the history presented
here to their own understandings of proper constitutional interpretation
and construction.

What history can tell us is that the standard account of the rise, fall, and
influence of the liberty of contract doctrine is inaccurate, unfair, and anach-
ronistic. Lochner has been treated as a unique example of constitutional
pathology to serve the felt rhetorical needs of advocates for various theories
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of constitutional law, not because the decision itself was so extraordinary, its
consequences so bad, or its antistatist presumptions so clearly expelled from
modern constitutional law. The history of the liberty of contract doctrine
should be assessed more objectively and in line with modern sensibilities,
and Lochner should be removed from the anticanon and treated like a normal,
albeit controversial, case. That these rather modest propositions require an
entire book in their defense is an indication of Lochner’s remarkable status in
constitutional debate—one that leaves plenty of room for rehabilitation.



CHAPTER ONE

The Rise of Liberty of Contract

Legal scholars across the political spectrum have long agreed that Loch-
ner v. New York and other cases applying the liberty of contract doc-
trine to invalidate legislation were serious mistakes. This is hardly unusual.
Many constitutional doctrines adopted by the Supreme Court have come
and gone over the last two hundred-plus years. But the ferocity and tenac-
ity of the liberty of contract doctrine’s detractors is unique. For more than
one hundred years, critics have argued that Lochner and its progeny did not
involve ordinary constitutional errors, but were egregious examples of will-
ful judicial malfeasance.

One common criticism is that the Court’s use of the Fourteenth Amend-
ment’s Due Process Clause to protect substantive rights, including liberty
of contract, was absurd as a matter of textual interpretation.' John Hart
Ely famously quipped that “substantive due process” is a contradiction in
terms, akin to “green pastel redness.””? This line of attack has persisted even
though it is anachronistic; the pre-New Deal Supreme Court’s approach to
interpreting the Due Process Clause did not recognize the modern catego-
ries of “substantive” and “procedural” due process.?

The liberty of contract doctrine’s academic foes have also asserted that
it sprang ex nihilo out of Supreme Court justices’ minds in the 1890s with
the intent to favor the interests of big business and suppress the working
class.* The Lochner Court’s justices are said to have been motivated by per-
nicious Social Darwinist ideology, and to have believed that “the strong
could and should exploit the weak so that only the fittest survived.”s

The true story of the development of a substantive interpretation of the
Due Process Clause, and of Supreme Court’s subsequent adoption of the
liberty of contract doctrine, is a far cry from this traditional morality tale of
a malevolent Supreme Court serving as a handmaiden of large-scale capital.®
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This chapter synthesizes and elaborates on existing revisionist scholarship.
I draw two major conclusions. First, the idea that the guarantee of “due
process of law” regulates the substance of legislation as well as judicial
procedure arose from the long-standing Anglo-American principle that the
government has inherently limited powers and the individual citizen has
inherent rights. Second, the liberty of contract doctrine, while controversial
even in its own heyday, evolved from long-standing American intellectual
traditions that held that the government had no authority to enforce arbi-
trary “class legislation” or to violate the fundamental natural rights of the
American people.

THE DEVELOPMENT OF A SUBSTANTIVE
INTERPRETATION OF “DUE PROCESS OF LAW”

BerORE THE CiviL WAR

In the early nineteenth century, leading American legal theorists recognized
that the United States federal government was a government of limited and
enumerated powers, restrained by a written Constitution. Some jurists also
thought that the exercise of federal power was limited by unenumerated
first principles.” Unlike the federal government, which could exercise only
the powers delegated to it under the United States Constitution, states were
thought to have inherent sovereign powers inherited from the British Par-
liament. State legislatures’ power, therefore, could be restrained only by
express federal or state constitutional provisions that limited their author-
ity.? Litigants opposing exercises of state power naturally turned to these
provisions to support their positions.

Many state constitutions banned their governments from taking peo-
ple’s liberty or property without “due process of law,” or except according
to the “law of the land”—concepts that dated back to the Magna Carta.
These concepts became associated with the idea that legislatures acted be-
yond their inherent powers when they passed laws that amounted to arbi-
trary deprivations of liberty or property rights.®

Starting in the 1830s, a series of state court judicial opinions established
that certain types of acts passed by legislatures could not be valid legisla-
tion, which naturally led to the conclusion that enforcing them could not
be due process of law. Courts asserted that inherently invalid acts included
legislation that purported to exercise judicial powers, such as by granting
new trials; legislation that applied partially or unequally; and legislation
that took or taxed private property for private purposes.*©

By the late 1850s, significant judicial authority held that enforcing the
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principle of due process of law required judges to carefully scrutinize the
purpose of legislation and the means employed to achieve legislative ends.!!
The development of this broad conception of due process of law was un-
even, accepted explicitly by only some American jurisdictions, and applied
mainly to the protection of vested property rights.'> Nevertheless, by 1857
numerous state constitutional law decisions held that due process or analo-
gous constitutional provisions forbade legislatures from unjustly interfering
with property rights.!

Chief Justice Roger Taney’s invocation of due process of law to protect
substantive property rights in his infamous 1857 Supreme Court opinion in
Scott v. Sandford thus had a considerable pedigree.'* Taney argued that the
Fifth Amendment’s Due Process Clause barred the federal government from
banning slavery in the territories, because such a ban amounted to taking
without due process of law the property of Southern slaveowners who trav-
eled to those territories.

Robert Bork has claimed that Scott marked “the first appearance in
American constitutional law of the concept of [what later came to be known
as] ‘substantive due process.’”'> As we have seen, however, the role of due
process in protecting substantive property rights was widely accepted be-
fore Scott.'s In addition to the state court opinions referenced above, five
years before Scott the Supreme Court had stated, albeit in nonbindingdicta,
that Congress would violate the Due Process Clause if it enacted legislation
that deprived an individual of lawfully acquired intellectual property.?’

None of Taney’s Supreme Court colleagues disputed the idea that the
Due Process Clause protected substantive property rights. This notion was
also widely accepted by Scott’s Republican critics.!®* Abraham Lincoln, like
Scott dissenting justice John McLean, argued that the problem with Taney’s
opinion was not its protection of property rights, but Taney’s erroneous be-
lief that for federal constitutional purposes slaves were mere property, like
hogs or horses.”

More generally, the Republicans and their ideological predecessors con-
sistently relied on a substantive interpretation of “due process of law” to
promote antislavery ends.?’ In 1843 the abolitionist Liberty Party adopted a
platform resolution at its national convention stating that the Due Process
Clause incorporated the Declaration of Independence’s statement that all
men are created equal and are endowed by their creator with inalienable
rights.?! Future Supreme Court Justice Salmon Chase told an 1845 antislav-
ery convention that the Due Process Clause prohibited the federal govern-
ment fromsanctioningslavery, and from allowingit in any place of exclusive
federal jurisdiction.??
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The 1848 platform of the Free Soil Party—a precursor to the Republican
Party that absorbed many Liberty Party members—suggested that any fed-
eral recognition of slavery violated the Due Process Clause.?* The 1856 and
1860 Republican platforms also explicitly argued that permitting slavery in
the federal territories violated the Due Process Clause because slavery took
slaves’ liberty without due process of law.

AFTER THE CiviL WAR

Before the Civil War, states were thought to have inherent sovereign or
“police” powers. With the important exception of a clause prohibiting the
impairment of contract, these powers were largely untouched by the federal
Constitution. State constitutions’ due process or law of the land clauses
limited the exercise of the states’ police powers only in some jurisdictions,
and usually only with regard to vested property rights.

The Civil War, however, undermined the idea of autonomous, sover-
eign states in favor of the view that states’ powers were inherently limited.
Thomas Cooley’s influential 1868 treatise Constitutional Limitations as-
serted that “there are on all sides definite limitations which circumscribe
the legislative authority, independent of the specific restrictions which the
people impose by their State constitutions.”?* Courts could set aside a state
law as invalid even if the written constitution did not contain “some spe-
cific inhibition which hasbeen disregarded, or some express command which
has been disobeyed.”?¢ In 1875, the United States Supreme Court declared
that “there are limitations on [government] power which grow out of the
essential nature of all free governments.”%

Even strong advocates of judicial restraint acknowledged the existence
of an unwritten American constitution that bound state legislators. For ex-
ample, prominent attorney Richard McMurtie conceded “that there is an
unwritten Constitution here quite as much as there is in England.”? How-
ever, McMurtie claimed that courts had no power to enforce the unwritten
American constitution against the legislature, just as English courts had no
power to enforce the unwritten English constitution against Parliament.

Other commentators insisted that the American constitutional system’s
genius, and its improvement over the English system, was precisely that it
allowed courts to review the constitutionality of legislation. A. V. Dicey,
a leading English commentator on constitutionalism, wrote that judicial
review was “the only adequate safeguard which has hitherto been invented
against unconstitutional legislation.”? American legal scholar and treatise
author ChristopherTiedeman urgedcourtstoseize upon “general declarations
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of rights as an authority for them to lay their interdict upon all legislative
acts which interfere with the individual’s natural rights.”%0

If judges did indeed have the power to enforce the “unwritten constitu-
tion” against the states, the source of that power needed to be identified.
Soon after the Civil War, the Supreme Court began invalidating state legis-
lation that went beyond what the justices saw as the states’ legitimate pow-
ers. The Court did this in “diversity” cases, in which the plaintiff and the
defendant were citizens of different states.?' The Court’s ruling in Swift v.
Tyson obligated it to apply general principles of constitutional law in diver-
sity casesinvolving constitutional claims.?? Relying on such principles—and
not on any specific provisions of the federal or state constitutions—the Court
found that taxation must be geared toward public, not private, purposes;
that property may not be taken without just compensation; and that rate
regulation of public utilities must be reasonable.®

Litigants who sought to have the Supreme Court enforce limitations on
the states’ regulatory authority in non-diversity situations naturally looked
to the Fourteenth Amendment. The amendment, enacted in 1868, denied
states the power to abridge the “privileges or immunities” of American citi-
zens.** The Privileges or Immunities Clause, however, was eviscerated by a
5-4 Supreme Court majority in the Slaughter-House Cases in 1873.3°

Slaughter-House involved a challenge to a state law that dealt with pub-
lichealth hazards attendant to the slaughteringindustry by granting a state-
chartered monopoly to a single downstream slaughterhouse.?® Independent
butchers could work there if they paid a license fee to the slaughterhouse
owner. The butchers, who resented being forced to work in a location dic-
tated by the government and were buoyed by the knowledge of state court
decisions that had invalidated similar slaughterhouse monopolies,*” claimed
that the new law violated their Fourteenth Amendment rights. Justice
Samuel Miller, writing for the Slaughter-House majority, concluded that
the Privileges or Immunities Clause protected only an extremely narrow
and largely inconsequential category of federal rights. These rights did not
include the plaintiffs’ asserted right to practice their occupation free from
a government-sponsored monopoly.

After Slaughter-House, litigants, legal scholars, and judges seeking to
limit the scope of state power turned to the Fourteenth Amendment’s Due
Process Clause. The clause, which parallels the Fifth Amendment’s federal
Due Process Clause, forbids states from depriving any person of life, liberty,
or property without due process of law. In Slaughter-House, Justice Miller
offhandedly dismissed the suggestion that the Due Process Clause spoke to
the issue at hand. Miller declared, “Under no construction of that provision
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[due process of law]| that we have ever seen, or any that we deem admissi-
ble,” could the law in question be declared void as a deprivation of property
without due process of law.?

Scholars have often assumed that Miller meant to preclude future reli-
ance on the Due Process Clause to protect substantive rights. But leading
jurists, including Justice Stephen Field, contended that the issue of due pro-
cess and its relationship to the states’ inherent police powers had not been
properly presented or considered in Slaughter-House.”* Miller may have
meant only that the Due Process Clause does not reach valid police power
measures, like a law regulating slaughterhouses to combat the spread of
disease.

The narrower interpretation of Miller’s language is supported by his
opinion four years later in Davidson v. New Orleans.*® Davidson is best
known for Miller’s complaint that the Due Process Clause “is looked upon
as a means of bringing to the test of the decision of this Court the abstract
opinions of every unsuccessful litigant in a state court of the justice of the
decision against him, and of the merits of the legislation on which such
a decision may be founded.” But Miller also acknowledged that the Due
Process Clause prohibits the invasion of private rights by the states and
of vested property rights in particular—a position inconsistent with the
notion that the Due Process Clause never protects substantive rights.*' This
and other opinions authored by Miller suggest that he believed courts could
invalidate state legislation on due process grounds, at least in exceptional
circumstances.*

Meanwhile, advocates of an expansive scope for the concept of “due
process of law” argued that courts had the power and obligation to enforce
all fundamental individual rights deemed essential to American liberty, in-
cluding economic rights.* For example, in 1878 the New York Court of Ap-
peals wrote that the state constitution’s due process clause was the “main
guaranty of private rights against unjust legislation,” including unjust regu-
lations of property, labor, and taxation. This guarantee, the court continued,
should not be “construed in any narrow or technical sense.”

In 1884, in Hurtado v. California,* the Supreme Court tied the concept
of due process of law to the common law tradition of recognizing inher-
ent limits on government authority. While in England the practical barrier
“against legislative tyranny was the power of a free public opinion repre-
sented by the commons,” in the United States “written constitutions were
deemed essential to protect the rights and liberties of the people against the
encroachments of power delegated to their governments.”#

Therefore, while in England the judiciary had no authority to constrain
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Parliament, and could only apply due process (“law of the land”) provisions
of the Magna Carta against “executive usurpation and tyranny,” in the
United States the due process clauses “have become also bulwarks against
arbitrary legislation.” They guarantee not just “particular forms of proce-
dure, but the very substance of individual rights to life, liberty and prop-
erty.”*” “Not every act, legislative in form, is law,” the Court continued. In
particular, the exercise of “arbitrary power,” including by a legislature, “is
not law.”** A few years later, the Court reiterated that some acts of legisla-
tion are not a “legitimate exertion” of the police power.*

But it was state courts, not the Supreme Court, that were the pioneers in
invalidating legislation they deemed to be arbitrary or oppressive as incon-
sistent with “due process of law.” And it was state courts that first enunci-
ated the constitutional doctrine of “liberty of contract.”

THE LIBERTY OF CONTRACT DOCTRINE

The liberty of contract doctrine arose from two ideas prominent in late-
nineteenth-century jurisprudence. First, courts stated that so-called “class
legislation”—legislation that arbitrarily singled out a particular class for
unfavorable treatment or regulation—was unconstitutional. Courts used
both the Due Process and the Equal Protection clauses as textual hooks for
reviewing class legislation claims.*® Indeed, the opinions were often unclear
as to whether the operative constitutional provision was due process, equal
protection, both, or neither. Second, courts used the Due Process Clause to
enforce natural rights against the states. Judicially enforceable natural rights
were not defined by reference to abstractphilosophicconstructs. Rather, they
were the rights that history had shown were crucial to the development of
Anglo-American liberty.

CrLAsS LEGISLATION ANALYSIS AND THE DUE PRoOCESS CLAUSE

Opposition to class legislation had deep roots in pre-Civil War American
thought. After the Civil War and through the end of the Gilded Age, leading
jurists believed that the ban on class legislation was the crux of the Four-
teenth Amendment, including both the Equal Protection and Due Process
clauses.® Justice Stephen Field wrote in 1883 that the Fourteenth Amend-
ment was “designed to prevent all discriminating legislation for the benefit
of some to the disparagement of others.”5> Each American, Field continued,
had the right to “pursue his [or her| happiness unrestrained, except by just,
equal, and impartial laws.”* Justice Joseph Bradley, writing for the Cout
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the same year, declared that “what is called class legislation” is “obnoxious
to the prohibitions of the Fourteenth Amendment.”>* In Dent v. West Vir-
ginia, the Court even declared that no equal protection or due process claim
could succeed absent an arbitrary classification.®® Influential dictum from
Leeper v. Texas suggested that the Fourteenth Amendment’s due process
guarantee is secured “by laws operating on all alike.” 5

The Supreme Court, however, interpreted the prohibition on class leg-
islation quite narrowly. In 1884 it unanimously rejected a challenge to a
San Francisco ordinance that prohibited night work only in laundries.” Jus-
tice Field explained that the law seemed like a reasonable fire prevention
measure, and that it applied equally to all laundries. The following year,
a Chinese plaintiff challenged the same laundry ordinance, alleging that
its purpose was to force Chinese-owned laundries out of business. Field,
writing again for a unanimous Court, announced that—consistent with
centuries of Anglo-American judicial tradition and prior Supreme Court
cases—the Court would not “inquire into the motives of the legislators in
passing [legislation], except as they may be disclosed on the face of the acts,
or inferable from their operation. . . .”%® The Court’s refusal to consider
legislative motive severely limited its ability to police class legislation.

In 1888 the Supreme Court again emphasized the narrow reach of the
prohibition on class legislation. Justice Field, writing for the Court, ex-
plained, “The greater part of all legislation is special, either in the object
sought to be attained by it, or in the extent of its application.” Special legis-
lation is notillicit class legislation “if all persons brought under its influence
are treated alike under the same conditions.”®

Powell v. Pennsylvania illustrates the laxity of the Supreme Court’s
interpretation of the class legislation prohibition. Justice John Marshall
Harlan wrote the Court’s opinion upholding a state ban on margarine.®
Harlan accepted at face value the state’s contention that the law at issue
was an antifraud and public health measure and not, as the plaintiff accu-
rately asserted, naked special interest legislation promoted by the dairy in-
dustry.®! Moreover, Harlan explained that the law applied equally to anyone
who might sell margarine, “thus recognizing and preserving the principle of
equality among those engaged in the same business.”6?

Many state courts, meanwhile, were far more willing than the federal
Supreme Court to hold laws challenged as class legislation, especially labor
laws, unconstitutional. Several courts, for example, invalidated laws requir-
ing manufacturing and mining concerns to pay their workers in cash, not
scrip.® These decisions were not subject to Supreme Court review.% The
many state decisions invalidating class legislation led law professor Ernst
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Freund to conclude in his 1904 treatise that the ban on unequal laws was “one
of the most effectual limitations upon the exercise of the police power.”%

By the tumn of the century, the Supreme Court occasionally overturned
on class legislation grounds legislative classifications that seemed patently
arbitrary.® While hardly a model of clarity, the opinions relied primarily on
the Equal Protection Clause, not due process.”” These decisions were also
relatively rare, as the Court upheld laws that seemed very plausible candi-
dates for condemnation as class legislation.®

When Lochner reached the Supreme Court in 1905, class legislation
challenges had ceased to be a significant threat to labor legislation. Lochner
itself explicitly focused on the right to liberty of contract, and relegated
the more equalitarian concerns raised by the ban on class legislation to an
oblique aside. In sharp contrast to the 1880s, when the Due Process Clause’s
protections were thought to be limited to prohibiting class legislation, after
Lochner the Supreme Court explicitly questioned whether the guarantee of
due process of law applied to class legislation at all.®® The Court eventually
concluded that it did, but that the Due Process Clause only provided a “mere
minimum” of protection against unequal legislation.”

Nevertheless, judicial hostility to class legislation likely played some
role in liberty of contract cases after 1905. Litigants continued to raise class
legislation claims, and even the most rhetorically libertarian due process
opinions of the post-Lochner period usually at least hinted that the leg-
islation in question violated the principle of legislative neutrality among
classes.”! Given a norm among the justices that strongly discouraged con-
curring opinions, it’s impossible to discern what individual justices were
thinking in any given case. But in close decisions, like Lochner itself, con-
cerns that the law at issue amounted to class legislation may have moti-
vated one or more of the swing voters who joined the narrow majority.”

The Supreme Court, meanwhile, repeatedly invoked the anti—class leg-
islation principle in cases involving due process challenges to rate or price
regulations. Unlike the Lochner line of liberty of contract cases, however,
these cases primarily involved claims that property, not liberty, had been
taken without due process of law. They therefore descend more directly
from the pre-Civil War cases protecting vested rights and prohibiting the
government from “taking the property of A to give to B.” Other due process
cases that involved interference with real propertyrights, such as challenges
to zoning ordinances, were also adjudicated as class legislation cases.” Fi-
nally, the Equal Protection Clause provided stronger, more specific protec-
tion against class legislation than did the Due Process Clause, and it was
often invoked in cases challenging unequal state taxes.



THE RISE OF LIBERTY OF CONTRACT 17

NATURAL RIGHTS ANALYSIS AND THE DUE PROCESS CLAUSE

While class legislation played a very important role in Fourteenth Amend-
ment litigation through the 1930s, the Lochner line of liberty of contract
cases that is the primary focus of this book arose primarily from natural
rights theory. Natural rights theory means, in this context, the idea that
individuals possess prepolitical rights that antedate positive law and that
can be discovered through human reason. Courts took a historicist rather
than purely rationalist approach to discerning the content of natural rights
protected by the Due Process Clause. Historicists of the time believed that
“societies, social norms, and institutions are the outgrowth of continu-
ous change effected by secular causes,” but that they “evolve according to
moral ordering principles that are discoverable through historical studies.””
Courts used natural rights theory not as a source of novel constitutional
norms, “but as confirmation of rights they thought were embedded” in the
Anglo-American tradition.”

Justices Stephen Field and Joseph Bradley’s Slaughter-House dissents
were crucial to the development of the liberty of contract idea, and they
were laden with natural rights rhetoric. Bradley’s dissent combined natural
rights analysis with a historicist perspective; he wrote that “the people of
this country brought with them to its shores the rights of Englishmen; the
rights which had been wrested from English sovereigns at various periods
of the nation’s history.” He also noted that “the privileges and immunities
of Englishmen were established and secured by long usage and by various
acts of Parliament.””® Among those fundamental principles inherited by
the American people was the right to be free from government-sponsored
monopolies. According to Bradley, the American Constitution incorporated
this right through the Fourteenth Amendment, and in any event the right
was inherent in American citizenship.””

Field’s dissent, meanwhile, exhibits the influence of “free labor” ideol-
ogy—the ideological linchpin of the abolitionist movement and the ante-
bellum Republican Party—on post-Civil War constitutional thought.” For
example, Field wrote that “it is to me a matter of profound regret that [the
statute’s] validity is recognized by a majority of this court, for by it the right
of free labor, one of the most sacred and imprescriptible rights of man, is
violated.””

The Slaughter-House dissents were extremely influential. Some lower
court judges ignored the majority opinion and relied directly on the dissents
in arguing that there is a constitutional right to pursue a lawful calling free
from unreasonable government interference.®’ In an unusually well-cited
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concurring opinion in Butchers’ Union Co. v. Crescent City Co. (1883),
Justice Bradley reiterated that the Fourteenth Amendment protects the in-
alienable right to “follow any of the common occupations of life.”®!

Meanwhile, several state courts explicitly adopted a right to occupa-
tional liberty.®? In People v. Marx in 1885, for example, the New York Court
of Appeals stated, in language reminiscent of the Slaughter-House dissents,
that “no proposition is more firmly settled than that it is one of the funda-
mental rights and privileges of every American citizen to adopt and follow
such lawful industrial pursuit, not injurious to the community, as he may
see fit,”83

In that same year the New York Court of Appeals invalidated a law ban-
ning the manufacture of cigars in tenements.®* Liberty, the court wrote,
“means theright not only of freedom from actual servitude, imprisonment, or
restraint, but theright of one to use his faculties in all lawful ways, toliveand
work where he will, to earnhis livelihood in any lawful calling, and to pursue
any lawful trade or avocation.” The court concluded that “under the guise
of promoting the public health,” the legislature had “arbitrarily interfere[d]
with personal liberty and private property without due process of law.”8

The right to pursue an occupation free from government-sponsored
monopoly and unequal legislation gradually morphed into a more general
constitutional right to “liberty of contract,” adopted by the Supreme Court
in the 1890s. Despite all the attention the liberty of contract cases have
received over the years, no one has adequately described the origins of the
liberty of contract doctrine.

The outlines of the story, at least, are as follows. Contractual freedom
was a bedrock part of American constitutional consciousness from the be-
ginning of the republic, with roots going back to England.®® The ideological
victory of abolitionism over slavery further elevated the American elite’s
regard for contractual freedom.®” Meanwhile, by the 1870s the notion that
people have a right to “liberty of contract” became common in contract
(not constitutional) law, in both England and the United States. In 1875 Sir
George Jessel wrote, in an English opinion much cited on both sides of the
Atlantic: “If there is one thing more than another public policy requires, it
is that men of full age and competent understanding shall have the utmost
liberty of contracting, and their contracts, when entered into freely and vol-
untarily, shall be held sacred, and shall be enforced by courts of justice.
Therefore you have this paramount public policy to consider,—that you are
not lightly to interfere with this freedom of contract.”®

The liberty of contract idea quickly migrated from contract law to con-
stitutional law. In 1886 the Pennsylvania Supreme Courtheld that virtually
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any government restrictions on labor contracts were unconstitutional.®® A
worker, the court wrote, “may sell his labor for what he thinks best, whether
money or goods, just as his employer may sell his iron or coal, and any and
every law that proposes to prevent him from so doing is an infringement of
his constitutional privileges, and consequently vicious and void.””® An edi-
torial in the Dallas Morning News applauded this decision and repeatedly
referred to the importance of “liberty of contract.”®’ The Morning News
editorial suggests, surprisingly, that educated nonlawyers were aware of the
concept of constitutional protection for liberty of contract by this time.

Three years later, New York Court of Appeals judge Rufus Peckham, a
future Supreme Court justice and the author of the Suprerne Court’s Loch-
ner opinion, appears to have been the first American judge to use the phrase
“liberty of contract” when discussing a constitutional right in a published
(albeit dissenting) opinion.” By the early 1890s other state courts were hold-
ing that liberty of contract was a constitutional right.”® Legal commenta-
tors began writing articles about the scope of this right, and some writers
endorsed a strong version of the right—far stronger than the Supreme Court
ever adopted—especially in employment cases.”*

Justice Field’s brother, David Dudley Field, published a historicist de-
fense of liberty of contract in 1893.°° The story of the growth of American
liberty, according to Field, was the story of the rise of liberty of contract,
including its extension to former slaves and women. An 1894 treatise on
contracts stated, “Unless the ‘police power’ in some way permit [sic], it is
unconstitutional [under the Fourteenth Amendment’s Due Process Clause]
for a State to prevent persons having the general power to contract, from
entering into such contracts as they may see fit. Such a proceeding is an
unwarrantable interference with the liberty to follow one’s business.”* Pro-
fessor John F. Dillon explained that the requirement of due process of law
protects the fundamental rights of “life, liberty, contracts, and property.”*’

Also in 1894, Supreme Court Justice Henry Brown wrote that govern-
ment may not “arbitrarily interfere with private business, or impose unusual
and unnecessary restrictions upon lawful occupations.””® The following
year, Justice Brewer stated more directly—and without citing any specific
constitutional provision—that “generally speaking, among the inalienable
rights of the citizen is that of the liberty of contract.”®?

In 1897, in Allgeyer v. Louisiana,'® the Supreme Court invalidated a
Louisiana law that discriminated against out-of-state insurance companies.
Justice Peckham, writing for the Court, effused that the Fourteenth Amend-
ment’s protection of liberty from arbitrary deprivation included “the right
of the citizen to be free in the enjoyment of all his faculties; to be free to use
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them in all lawful ways; to live and work where he will; to earn his liveli-
hood by any lawful calling; to pursue any livelihood or avocation; and for
that purpose to enter into all contracts which may be proper, necessary and
essential to his carrying out to a successful conclusion the purposes above
mentioned.”!%! Several other opinions alluding to the liberty of contract doc-
trine followed.!%? Allgeyer was especially important because, unlike other
opinions that recognized the right to liberty of contract, Allgeyer held the
statute in question unconstitutional. But despite Peckham’s broad dicta,
Allgeyer’s actual holding was narrow: that an individual has the right “to
contract outside the state.”1%

The growing momentum for constitutional protection of liberty of con-
tract in general, and the right to pursue an occupation free from arbitrary
government interference specifically, was likely aided by the labor unrest
and Populist agitation of the period. This fueled fears among conservative
lawyers of imminent socialism or worse.%

Yet the once-common notion that Court reacted primarily out of fear of
radical movements is, as historian James Ely concludes, “ultimately over-
drawn and unpersuasive,” resting only on “occasional alarmist rhetoric by
judges.”!9 Many significant cases limiting the states’ regulation power arose
in contexts far removed from debates over socialism. For example, federal
judges in California, including Justice Field sitting as a circuit court judge,
issued a series of influential pro-liberty of contract decisions in California
during the 1880s on behalf of Chinese immigrants faced with laws seeking
to deprive them of their livelihoods. 1% The most libertarian justices on the
Lochner Court, David Brewer and Rufus Peckham, often dissented when
the Court upheld legislation unrelated to the economic controversies of the
day, such as a mandatory vaccination law.!” Indeed, the justices who most
vigorously supported liberty of contract more generally took libertarian po-
sitions in other contexts. Peckham and Brewer, joined by Justices Harlan
(a strong believer in natural rights) and Fuller, consistently argued in the
Insular Cases that the residents of the territories conquered by the United
States in the Spanish-American War were entitled to the protections of the
Constitution.!0®

DID THE PRE-LOCHNER SUPREME COURT
ENDORSE LAISSEZ-FAIRE?

Allgeyer v. Louisiana is often seen as a harbinger of the rise of “laissez-faire
jurisprudence” in the Supreme Court, with Lochner v. New York the most
significant laissez-faire precedent.!” However, by the time Lochner was
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decided in 1905, laissez-faire constitutionalism had already been soundly
defeated, in favor of an emphasis on the states’ inherent police powers.

Contrasting treatise author Christopher Tiedeman’s views with the
Supreme Court’s holdings demonstrates just how far the Court was from
adopting laissez-faire. Tiedeman argued that the states’ police power is
“confined to the detailed enforcement of the legal maxim, sic utere tuo, ut
alienum non laedas [use your own (property) in such a manner as not to
injure that of another].”''® Tiedeman, then, would have limited the consti-
tutional scope of American government to something very similar to radi-
cal British libertarian Herbert Spencer’s “law of equal freedom”: “Every
man has freedom to do all that he wills, provided he infringes not the equal
freedom of any other man.”!!!

Tiedeman therefore thought that antimiscegenation laws were obvi-
ously unconstitutional: “They deprive the parties, so disposed to marry, of
their right to liberty without due process of law.”"'2 The Supreme Court, by
contrast, upheld such laws by unanimous vote.'’* Tiedeman also asserted
that the protective tariff, usury laws, antigambling laws, and laws banning
narcotic drugs were unconstitutional'**—all positions either overwhelm-
ingly rejected by the Supreme Court or so far from mainstream jurispru-
dence that the issues never reached the Court.

Though Brewer and Peckham were not nearly as radical as Tiedeman,
they had a sufficiently narrow view of the police power to find themselves
frequently dissenting, usually without opinion, from decisions upholding
various state and local regulations.!'* The most important of these decisions
was Holden v. Hardy, in which the Court upheld a state law dictating maxi-
mum hours for miners. Holden obliterated any chance that the Court would
try to enforce a laissez-faire ideal in the context of labor contracts. Through
at least the early 1920s, Holden (and not Lochner) was the most influen-
tial precedent on the scope of the states’ police power to protect workers.
Brewer and Peckham also dissented from decisions upholding other labor
laws, as well as laws that did everything from banning futures contracts to
requiring smallpox vaccination.!' But even Brewer and Peckham generally
gave “great deference” to state regulations, with Peckham writing several
significant opinions upholding regulations as proper exercises of the police
power.!V’

By the time the Lochner case reached the Supreme Court in 1905, then,
the Court clearly was not going to be a champion of limited government
along the radical lines advocated by Tiedeman, or even along the more mod-
erate lines promoted by Brewer, Peckham, and some state supreme courts.
However, with the exception of Justice Holmes, the Court had reached a
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consensus that due process of law principles protected fundamental rights
that were antecedent to government, including liberty of contract.!'® But
the justices disagreed among themselves about how vigorously fundamental
rights should be enforced against the states, and more specifically, whether
there should be a presumption of constitutionality and how strong such a
presumption should be.!” The question, in other words, was whether the
new liberty of contract doctrine was going to put any significant limits on
the exercise of the states’ claimed police powers, or whether the doctrine,
like the prohibition on class legislation before it, would be interpreted so
narrowly as to be a mere distracting sideshow to the main event: the growth

of the regulatory state.!?



CHAPTER TWO

The Lochner Case

he received wisdom among legal scholars and historians is that Loch-

ner v. New York exemplifies the failings of the Supreme Court’s liberty
of contract jurisprudence. Lochner is said to have involved overworked, ex-
ploited bakery workers who had managed to win a meager but hard-fought
legislative victory limiting their hours of labor to sixty per week. The Su-
preme Court refused to acquiesce to this minor victory for progress and
social justice, and instead protected the interests of large corporations by
invalidating the hours legislation under the Fourteenth Amendment’s Due
Process Clause as a purported violation of “liberty of contract.” In doing so,
the Court relied on abstract notions of rights divorced from social context
and failed to take into account either the gross disparities in bargaining
power between workers and their employers, or the obvious health benefits
of the legislation. The Lochner Court also behaved in a grossly antidemo-
cratic fashion by ignoring popular sentiment favoring hours legislation. In
turn, the contemporary media, reflecting public outrage, harshly criticized
the Lochner opinion.

This conventional account of Lochner is tendentious and in some par-
ticulars just wrong. As we shall see, the bakers’ union conceived of and pro-
moted the hours legislation not simply to address health concerns, but also
to drive small bakeshops that employed recent immigrants out of the in-
dustry. The union also encouraged selective enforcement of the law against
nonunion bakeries. Large corporate bakeries, meanwhile, supported and also
benefited from the maximum-hours legislation invalidated in Lochner. The
constitutional challenge to the legislation came from small family-owned
bakeries that were usually owned by former bakery workers. The Supreme
Court’s Lochner opinion was not formalistic, but took explicit account of

23
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statistical dataregarding the health of bakers. Finally, Lochner does not seem
to have been especially unpopular when it was decided, and indeed it won
support from most newspaper editorialists who commented on it.

The dispute before the Supreme Court in Lochner had its origins in late-
nineteenth century agitation by unionized New York bread bakers for legis-
lation to limit their working hours.! Like other workers, the bakers wanted
more leisure time. Becausc they were paid by the day, they expected that
their wages would be stable if they won shorter working hours. The bakers’
union even claimed that shorter hours would somehow lead to higher daily
wages.> With some support from contemporary medical authorities, the
bakers complained that their long working hours and dust-laden working
environment left them susceptible to “consumption,” an ill-defined catchall
for lung diseases.?

The union unsuccessfully lobbied in 1887 for state legislation limiting
bakers’ working hours.* Meanwhile, working conditions for many bakers
improved as modern commercial bread-baking factories increased their mar-
ket share at the expense of traditional smaller bakeshops. The larger New
York bakeries were staffed mostly by bakers of German descent, along with a
smaller group of Anglo-Irish bakers. Most large bakeries were unionized, and
Germans came to dominate the Bakery and Confectionery Workers’ Inter-
national Union. The smaller New York bakeries employed a hodgepodge of
immigrant groups, with employees generally working for bosses of the same
ethnic heritage. Smaller bakeries were generally not unionized, especially
those staffed by non-Germans.®

By the mid-1890s, unionized bakers employed by large commercial bak-
eries rarely worked more than ten hours per day and sixty hours per week.¢
However, these bakers believed that their relatively favorable situation was
endangered by competition from small, old-fashioned bakeries, especially
those that employed Italian, French, and Jewish immigrants. The bakers’
union’s weekly newspaper, the Baker’s Journal, condemned these immi-
grants as “the cheap labor of the green hand from foreign shores.”” Non-
German immigrant bakers were notoriously difficult to organize, and the
union expended little effort recruiting them.?

The old-fashioned bakeries were often located in the basements of tene-
ment buildings to take advantage of cheap rents and of floors sturdy enough
to withstand the weight of heavy baking ovens.” More modern factory
bakeries operated in shifts with a division of labor among the workers. In
contrast, the cellar bakeries often demanded that workers be on call most
of the day to be available for all stages of the bread-baking process. The
workers slept in or near the bakery during down times, and often worked far
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more than ten hours per day.’® As the owner of a large wholesale bakery put
it, at the small bakeries it was “necessary to keep men on for sixteen hours
to get ten hours of work.”!* A ten-hour-day law would not only aid those
unionized bakers who had not successfully demanded that their hours be
reduced, but would also drive out of business many old-fashioned bakeries
that depended on flexible labor schedules.

The bakers’ union’s political fortunes grew under the leadership of Henry
Weismann, a German immigrant who came to the United States as a young
adult. Weismann initially settled in California, where he worked in baker-
ies, dabbled in anarchism, and was active in the Anti-Coolie League of Cali-
fornia.'? After a jail term for possession of explosives—he later claimed he
had been framed by political opponents!'*—Weismann started organizing for
the bakers’ union, a job for which he was apparently well-suited. Samuel
Gompers described Weismann as “splendidly developed physically,” with “a
stentorian voice which never modulated whether speaking of human free-
dom or the death of a fly.”14

Weismann moved to New York in 1890 to become the Bakers’ Journal’s
editor. By 1894, he was the union’s unofficial leader and spokesperson and
led a new campaign for a ten-hour law in New York.!"* Weismann'’s clever
innovation was to tie hours legislation, of interest mainly to the union, to
sanitary reform, which was of interest to a broad range of reformers and also
to the general, bread-eating public.'6

In 1894, a dying Jewish baker was carried from a cellar bakery on the
Lower East Side. Weismann publicized the incident and demanded an inves-
tigation into the health and sanitary conditions in cellar bakeries in Brook-
lyn and Manhattan.!” Weismann persuaded the New York Press to send a
team of reporters—accompanied by union bakers who were familiar with
the worst bakeries—to investigate. The result was an exposé by muckrak-
ing reporter Edward Marshall detailing unsanitary conditions in bakeries, as
well as poor working conditions, and calling for legislative intervention.'®

The specifics of Marshall’s reporting—or of whether his findings were
representative of conditions at many bakeries—are a bit suspect, because he
was known for his reformist sympathies, because his article was researched
at the urging and with the cooperation of Weismann, and because the piece
was timed to coincide with the bakers’ union’s campaign for a ten-hour law."
Moreover, a May 1896 report to the Brooklyn Commissioner of Health found
the story to be “greatly exaggerated and most of it absolutely false.”?° On
the other hand, the gist of Marshall’s article is supported by a state factory
inspectors’ report issued two years later, based on inspections conducted in
1895, as well as by an 1896 investigation by a Brooklyn Eagle reporter.?' An
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owner of a small bakery admitted to the Brooklyn Eagle in May 1896 that
there “are doubtless many dirty shops.”??

Marshall’s article led to the introduction of legislation establishing min-
imum sanitary conditions in bakeries. Many leading reformers endorsed the
bill.® Prejudice against certain immigrant groups likely contributed to sup-
port for the legislation. A state factory inspector commented, “It is almost
impossible to secure or keep in proper cleanly condition the Jewish and Ital-
ian bakeshops. Cleanliness and tidiness are entirely foreign to these people,
and their bakeshops are like their sweatshops, for like causes produce like
effects.”

The Bakeshop Act, as it came to be known, was modeled on England’s
Bakehouse Regulation Act of 1863.%° The act banned employees from sleep-
ing in bakeries, specified drainage and plumbing requirements, and required
various other sanitarymeasures. The New York proposal added a maximum-
hours provision—tacked on at the urging of the bakers’ union—that limited
biscuit, cake, and bread bakers’ hours of labor to ten per day and sixty per
week.2¢ The hours provision received an important endorsement from state
Health Commissioner Cyrus Edson, who wrote, “The provision limiting
the hours of worktime of the men is especially good from a sanitary stand-
point. There is unmistakable evidence that these men are overworked, and
that, in consequence of this, they are sickly and unfit to handle an article
of food.”*

Not surprisingly, the Bakeshop Act received strong support from the
bakers’ union. The union even published a pamphlet edited by Weismann,
drawingon Marshall’s work for the New York Press and other sources, detail-
ing the poor conditions in many New York bakeshops.?® The union officially
proclaimed that the act was “a sanitary measure solely” and therefore “will
stand the closest scruting of constitutional lawyers and the courts.”? Unof-
ficially, the union also believed that the act, especially its hours provision,
would solve the problems faced by (unionized) bakers, including “the lack
of work, increased numbers of apprentices, cheap labor, insane competition
among employers, [and] the era of 3-cents loaves of bread.”® Rank and file
bakersbelieved that by dictatingshorter hours, work would be spread among
more bakers. This would lessen unemployment in the trade and reduce
competition among bakers.?

Owners of large commercial bakeries also supported the act, albeit less
vigorously.?* These bakeries already met all the act’s sanitary rules, and
adhered to a ten-hour day or something close to it.** The owner of one of
the largest bakeries in New York City acknowledged that the “law does not
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affect the wholesale bakers as I can see.” He noted that his employees al-
ready worked only ten hours a day.

Contrary to some scholars’ speculation,® the support the owners of large
bakeries dispiayed for the law was mostly tacit; they did not actively lobby,
but were happy to have the new rules and associated costs and inconve-
niences imposed on their competitors.?® Owners of smaller but relatively
well-established non-cellar bakeshops also foresaw potential gains from
the law. Like owners of large bakeries, they hoped that the law’s sanitary
provisions would improve the reputation and therefore the profitability of
the baking industry, which competed with home-baked goods.?” They also
shared an interest in driving the cellar bakeshops owned by recent Jewish,
Italian, and French immigrants out of business. Moreover, at the last min-
ute the bill was amended to reduce the burden on small-scale bakers (and
reduce doubts about its constitutionality) by exempting bakery owners and
their families from the limits on working hours.?® On the other hand, some
bakery owners worried that sanitary and hours rules would be enforced far
more strictly against nonunion bakeries than against unionized ones.*

The bill thus had the strong support of social reformers and the bakers’
union, much less vocal support from the owners of large bakeries, and the
tacit support or acquiescence of the owners of smaller, non-cellar bakeries.
The Bakeshop Act passed unanimously in both houses of the legislature and
was signed into law on May 2, 1895.% The union celebrated. An editorial in
the Baker’s Journal noted that the law’s supporters had worried about pas-
sage of the ten-hour provision, “on account of a possible friction with the
constitution.” #

The law was amended one year later, again unanimously, to effectively
close down certain cellar bakeries and limit the opening of new ones by
specifying minimum ceiling heights for bakeries, and to create whistle-
blower protection for employees.*? By this time, opposition to the hours pro-
vision among smaller but well-established bakeries had grown; rumors that
the owners of small bakeries would challenge the constitutionality of the
ten-hour provision began as early as February 1896.*> A group of Brooklyn
bakers sent a delegation to Albany to unsuccessfully oppose the amended
bill.** According to Weismann, flour wholesalers, bakers’ supply dealers,
and wholesale butchers also opposed the legislation but were overcome by
the combined forces of the union and “friends of social reform.”*

Weismann soon rose to international secretary, the bakers’ union’s high-
est office. He resigned in 1897 amid allegations of corruption and opened a
bakery.*¢ He also studied law and graduated as the valedictorian of Brooklyn
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Law School’s first class in 1903.” Weismann became active in Republi-
can politics*® and in the newly organized New York Association of Master
Bakers. The latter represented primarily owners of small, non-basement
bakeries, who were mostly immigrants from Germany.* The Master Bakers
endorsed a bill that would have weakened the Bakeshop Act in some re-
spects. Despite the efforts of Weismann and his remaining allies among
Brooklyn bakery workers, the bill failed in the legislature.°

Over time, and despite lax enforcement,’! opposition among bakeshop
proprietors to the ten-hour rule grew, mostly because it contained no provi-
sion for overtime. The Bakers Review, the Association of Master Bakers’
publication, opined “that there are occasions when overtime work in a bak-
ery is an absolute necessity.”>? Indeed, the bakers’ union itself continued to
propose and sign contracts that provided for overtime work for additional
pay, in violation of the Bakeshop Act.>® At least one such agreement was
reported in the Baker's Journal without negative comment.* The union
nevertheless continued to support the ten-hour, no-overtime rule because
it provided leverage against nonunion bakeries; the union acquiesced when
union employers requested overtime, but threatened nonunion shops with
prosecution when they sought overtime work from their employees.

Owners of nonunionized bakeries concluded that the ten-hour provision
was mainly being used to “blackmail” them.>> One of the states’ four fac-
tory inspectors was also a bakers’ union official, which lends some plausi-
bility to their claim .’ Emil Braun, the secretary of the United Master Bakers
(a short-lived rival to the National Association of Master Bakers), argued
that the ten-hour law gave bakery workers undue leverage which they could
use to “harass” their employer or “get him in trouble.” The bakers could
always “short the yeast, . . . take the water a few degrees colder,” or “set the
sponge a little stiffer” to ensure that the bread was not quite ready after ten
hours of work.*’

Owners of small New York bakeries began to agitate for a constitutional
challenge to the ten-hour provision. They had to overcome the opposition
of the ten-hour provision’s supporters—owners of large wholesale bakeries
where overtime work was relatively rare and unionization common.’® The
National Association of Master Bakers had even endorsed existing “sani-
tary” laws in 1899, an endorsement that appears to have included New
York’s ten-hour law.* In 1901, the hours law was discussed at the New York
Master Bakers Association’s annual convention, but the association took no
position. It instead resolved to challenge a law banning bakeries from hiring
underage apprentices.®® At its 1902 convention the New York association
finally resolved to find an appropriate test case and challenge the ten-hour
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provision all the way to the Supreme Court.®' Because the owners of large
wholesale bakeries supported New York’s Bakeshop Act, the challenge to
the hours provision was funded almost entirely with donations from small
retail bakers; the large firms “had nothing to do” with the “work and ex-
pense” involved.®?

The New York Association soon found an appropriate case, involving
the prosecution of bakery owner Joseph Lochner for violating the ten-hour
law. Lochner had emigrated from Bavaria at age twenty in 1882, and worked
for eight years in a bakery in Utica, New York. He opened his own bakery in
1894, where he worked alongside his wife and his employees.® According to
the Utica Herald, Lochner’s bakery started off as a tiny shop, but expanded
because “by neatness and the excellence of its products it soon won an envi-
able reputation” among local consumers.5

Lochner had a tempestuous relationship with the bakers’ union that
started in 1895, when the union withdrew the union label from his goods
and initiated a boycott of his bakery.®® The union claimed that he had a
baker work more than sixty hours a week, and Lochner acknowledged vio-
lating union rules by allowing one of his employees, Aman Schmitter, to
live above the bakery with his family. (Schmitter responded, “I cannot live
with my folks, and do not want to live in a boarding house.” He tried to get
an exemption from the union, to no avail.)®

The union was also involved in an 1899 prosecution of Lochner for violat-
ing the ten-hour law.®” He pleaded guilty and received a twenty dollar fine.%®
When this failed to force Lochner to concede defeat, the union again launched
a boycott against him, publishing notices in the local newspapers.®

In April 1902 the factory inspector filed a criminal complaint against
Lochner for allegedly employing Schmitter for more than sixty hours in one
week.”? Schmitter had sworn out an affidavit stating that he had stayed at
work beyond the ten-hour daily limit to learn cake baking.”' Schmitter trav-
eled with Lochner to New York City in 1899, when he owned his own bak-
ery./? His 1941 obituary in the Utica Daily Press notes that he worked for
Lochner for many years.”? Given that there could be no successful prosecu-
tion unless Schmitter was willing to testify against Lochner, and given the
close and longstanding relationship between the two men and Schmitter’s
own prior bakery ownership, it seems likely that Schmitter’'s complaint
against Lochner was arranged by the Utica Master Bakers Association, of
which Lochner was a member, to test the law.

The Utica association invited the state association to take up Lochner’s
defense and challenge the law, which it agreed to do.”* The Master Bakers
Association had cause to hope for a favorable outcome. By this time there
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were many state court precedents invalidating labor regulations as class leg-
islation, or as unduly interfering with the right to pursue an occupation.’
The New York Court of Appeals had been among the most aggressive courts
in this regard. Most famously, in 1885 the court invalidated a law banning
cigar manufacturing in tenement apartments as a violation of due process
rights.”® Even more propitious for the association was a 1901 decision in-
validating a requirement that state contractors pay their workers the “pre-
vailing wage.””” In that case, the Court of Appeals explicitly endorsed state
court decisions from around the country invalidating various types of “pa-
ternal” labor regulations. On the other hand, the Court of Appeals had also
issued several opinions upholding labor regulations as being within New
York’s police power.”

A grand jury indicted Lochner in October. At a pretrial hearing his attor-
ney, William S. Mackie, unsuccessfully requested dismissal on technicali-
ties. At trial in February 1903, Lochner offered no defense, providing further
evidence that Lochner and Schmitter were cooperating in a test case. The
court found Lochner guilty, and he was sentenced to pay a fifty-dollar fine
or spend fifty days in jail.”

Lochner appealed to a New York Appellate Division court, which split
3—2 in favor of upholding the hours law.® Judge John M. Davy wrote that
the hours law was a valid police power measure intended to improve public
health. He found that the law was not class legislation because it was “di-
rected to all persons engaged in the bakery business” and “neither confers
special privileges, nor makes unjust discrimination.”®! Davy added that the
hours law did not violate the right to pursue an occupation because it only
regulated working hours, and did not prohibit anyone from working as a
baker.8

Lochner appealed. He lost once again, this time in a 4-3 decision.®
Chief Judge Alton B. Parker wrote the plurality opinion for himself and a
colleague. Parker stated that it was “beyond question” that the public had
an interest in having bread manufactured in clean bakeries, and that the
hours provision would promote this goal by assuring that bakers were well-
rested.® Parker added that the law protected the health of bakers and was
therefore within the police power.* Parker ran for and received the Demo-
cratic nomination for president later that year, making extensive use of his
Lochner opinion in his campaign materials.’

Judge John Clinton Gray, concurring, emphasized that the appropriate
rationale for upholding the law was that it protected public health and not
just the health of bakers.?” Judge Irving Vann also concurred. He cited books
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and articles, apparently found through his own diligence, discussing the neg-
ative effect of flour and sugar particles and excess heat on bakers’ health.®

Dissenting Judge Denis O'Brien argued that the law had no relation to
the production of healthful bread, and that it was class legislation because it
applied only to a very small class of bakers and confectioners.®* O’Brien also
rejected the claim that the law protected workers’ health. Baking was not
known to be unhealthful, O’Brien wrote, and the law allowed self-employed
bakers to work as many hours as they wished, providing further evidence
that the hours provision was a “labor law,” not a health law. O’Brien pointed
out that the state legislature codified the hours provision in the New York
Code’s labor section and not the health section.”® Dissenting Judge Edward
Bartlett echoed O’Brien’s contention that there was no evidence that baking
was unhealthful. He found the hours provision to be unduly “paternal.”?!

In February 1904, the New York Association of Master Bakers levied
an assessment of one dollar on each member to pay for an appeal to the Su-
preme Court.”? Attorney Mackie declined to continue to represent the Mas-
ter Bakers; he informed the organization that its planned Supreme Court
appeal was hopeless. The association hired prominent Brooklyn attorney
Frank Harvey Field to replace Mackie. Prompted by Adam Kalb, a bakery
owner who had been a union activist when the ten-hour law was enacted,
the association teamed Field with Henry Weismann.”® Weismann had the
advantage of possessing “absolute knowledge of existing conditions, instead
of abstract theories.”**

As Mackie had concluded, the prospects for Lochner’s appeal seemed
unpromising. The Supreme Court had acknowledged that illicit class legis-
lation violated the Fourteenth Amendment’s Equal Protection Clause, but
it had a very narrow conception of what constituted illicit class legisla-
tion.”® Moreover, the Court had consistently upheld laws regulating labor
relations, including a maximum-hours law for miners in Holden v. Hardy,
against class legislation challenges.”® The dissents in those cases never re-
ceived more than three votes.

The other possible ground for Lochner’s appeal—that the hours provi-
sion violated the right of Lochner and his workers to liberty of contract—
also seemed like a long shot, at best. Although the Court had recently
proclaimed that liberty of contract was a fundamental right protected by the
Fourteenth Amendment’s Due Process Clause,” it had consistently refused
to invalidate labor regulations as violations of that liberty.®

Moreover, twenty years before Lochner, the Supreme Court had unani-
mously upheld a ban on night work in laundries and rejected the notion
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that the Fourteenth Amendment protects “the right of a man to work at all
times.”?” Justice Stephen Field declared for the Court that the government
has the “right to protect all persons from the physical and moral debase-
ment which comes from uninterrupted labor.”1%

Faced with limited and unattractive options, Lochner’s attorneys, (Frank)
Field and Weismann, relied primarily on the argument that the hours provi-
sion was illicit class legislation due toits limited and inconsistent coverage.
They noted that the hours provision exempted the many bakers who worked
in pie bakeries, hotels, restaurants, clubs, boarding houses, or for private
families. The brief alleged that working conditions for those bakers were
less sanitary and healthful than those in many bakeries covered by the law.
Moreover, the law did not apply to the many family-operated bakeries.'®

Field and Weismann also tried to show that the hours provision was not
within the state’s police power because, although it was tacked on to sani-
tary legislation, it was not itself a health measure. Field and Weismann
reiterated Justice O’Brien’s arguments in his Court of Appeals dissent, and
also noted that the English sanitary law on which the Bakeshop Act was
modeled did not regulate adult working hours.!%

The most interesting (and likely influential) part of the brief was the
appendix, which provided statistics about the health of bakers. According
to recent mortality figures from England, bakers had a mortality rate some-
what below the average for all occupations. The appendix next cited articles
from various medical journals that recommended sanitary and ventilation
reforms to aid the health of bakers, but did not advocate shorter hours. In-
deed, one article in the British medical journal The Lancet mentioned that
shorter hours had not alleviated bakers’ health problems.!® The appendix
also cited the Reference Handbook of Medical Sciences, which showed that
out of twenty-one occupations, bakers had the eleventh-highest mortality
rate, very similar to the mortality rates of cabinet makers, masons and brick-
layers, blacksmiths, clerks, and other mundane occupations. An expert at
the British Home Office, meanwhile, found that bakers ranked eighteenth
out of twenty-two occupations for mortality, and had the lowest rates of
pulmonary disease.!®*

In contrast to Lochner’s lengthy and reasonably thorough brief, New
York’s brief was only nineteen pages long and contained very few citations
to precedents. Perhaps New York’s attorney general thought Lochner was
an easy case governed by Holden and therefore was not worth wasting re-
sources on. Or perhaps he was distracted by the more pressing—and at the
time more controversial—Franchise Tax Cases, another Supreme Court ap-
peal he was working on that would determine the constitutionality of New
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York’s special franchise tax on streetcar lines, gas works, and other public
utilities.!% Regardless, the brief made three arguments: first, that the bur-
den was on Lochner to show that the law was unconstitutional; second,
that the Bakeshop Act’s purpose was to safeguard both the public health and
the health of bakers; and third, that the law was within the police power
because it was a health law.!% The brief also acknowledged that the law tar-
geted immigrant bakers, arguing that the law was justified because “there
have come to [New York| great numbers of foreigners with habits which
must be changed.”!?

The Supreme Court heard oral arguments on February 23, 1905, and
issued its ruling on April 17, 1905. Much to almost everyone’s surprise,
Lochner won, s-4.1% As expected, Justices David Brewer and Rufus Peck-
ham, who had consistently voted to invalidate labor legislation, voted in
Lochner’s favor. So did Chief Justice Melville Fuller, who had joined Brewer
and Peckham in dissent in the Court’s most recent major labor regulation
case.'” The majority also managed to attract the votes of two justices who
had previously always voted to uphold state labor regulations, Henry Brown
(Holden'’s author) and Joseph McKenna.

Lochner’s victory was likely a very close call, as several sources suggest
that Peckham’s majority opinion was originally written to be a dissent, and
that John Marshall Harlan’s dissenting opinion initially garnered a five-vote
majority.!'® As for the surprising votes of Brown and McKenna, they can
most plausibly be attributed to the creativity of the statistics-filled appen-
dix to Lochner’s brief, combined with the ineffective brief filed by New
York.''! Additionally, McKenna’s voting record suggests that he might have
been swayed by the argument that the sixty-hours law was class legislation
because it applied only to bakers.!'? Or perhaps, as one scholar speculates,
his vote was influenced by the fact that his father had owned a bakery.!3
Finally, the swing justices may have been perturbed that the ten-hour law
had no provision for emergency or overtime, and provided criminal, not
civil, penalties for violation.

Whatever the influence of the class legislation argument on McKenna,
overt concern about class legislation is barely evident in Peckham’s major-
ity opinion.''* This is rather surprising, given the focus of Lochner’s brief on
class legislation, Justice O’Brien’s reliance on a class legislation argument
in his New York Court of Appeals dissent, a California precedent invalidat-
ing a bakers’ hours law as class legislation, and Justice Peckham'’s history of
denouncing class legislation. !

Peckham instead focused on the right to liberty of contract protected by
the Due Process Clause.!'® Lochner’s emphasis on individual liberty rights
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rather than hostility to class legislation had the important long-term con-
sequence of establishing the Due Process Clause as a fertile source for the
protection of liberty rights against the states. As one historian concludes,
Lochner “transformed the Fourteenth Amendment[’s Due Process Clause]
from a bar to arbitrary and unequal state action into a charter identifying
fundamental rights.”!V

Peckham began his Lochner opinion by finding that the hours provision
interfered with liberty of contract.!!® He acknowledged, however, that if the
law was needed to redress some deficiency in the bakers’ ability to negotiate
their contracts, or if the law was a “health law,” then it would be constitu-
tionally sound as within the state’s police power.

Peckham, however, dismissed the notion that the law was meant to
protect public health. He noted that the Bakeshop Act’s sanitary provisions
were not at issue, and stated that “clean and wholesome bread does not
depend upon whether the baker works but ten hours per day or only sixty
hours a week.” He also concluded that bakers did not need special aid from
the state in negotiating their contracts. He argued that unlike women, chil-
dren, and to some extent “necessitous” male workers such as the miners in
Holden v. Hardy, bakers are “in no sense wards of the state.” Peckham also
distinguished Holden by noting that the hours laws in question there had
an emergency clause allowing deviation from the rule, while the Bakeshop
Act allowed for “no circumstances and no emergencies under which the
slightest violation of the act would be innocent.”

The only remaining potential police power justification for the hours
law was that it protected bakers’ health.!”” Peckham suggested that either
common knowledge or scientific evidence would be sufficient to show that
baking, like the underground mining at issue in Holden, was an unhealthful
profession requiring special hours rules. With regard to common knowledge,
Peckham concluded that baking was an ordinary trade, not generally known
to be unhealthful. Next, Peckham found that the available scientific evi-
dence suggested that baking was not an especially unhealthful profession.
For this conclusion he paraphrased the studies discussed in the appendix to
Lochner’s brief, showing that bakers had mortality rates similar to those in
many ordinary professions that the legislature did not regulate.'?®

Peckham concluded that the hours law was a “mere meddlesome in-
terference [] with the rights of the individual,”'?! and an unconstitutional
violation of liberty of contract. Peckham added dicta denouncing various
government interferences with the “ordinary trades,” including one type
of regulation that had previously been upheld by the Supreme Court over
his dissent.!?? This illustrates an important, but often overlooked, aspect of

”
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Lochner: Peckham’s libertarian rhetoric does not reflect the swing justice’s
views, even though they joined his opinion. A norm disfavoring concur-
ring opinions, along with the likelihood that Peckham’s opinion was hastily
transformed from a dissent to the majority opinion, led to a majority opin-
ion that contained dicta accepted in practice only by a minority.

Ironically, then, Lochner’s rhetoric is not representative of the views of
the so-called Lochner Court’s majority. Nevertheless, Lochner caused con-
sternation in Progressive circles because it was the first Supreme Court case
to apply the liberty of contract doctrine to invalidate reformist legislation,
and the Court applied what appeared to be a strong presumption in favor of
that liberty.!»

Justice John Marshall Harlan, joined by Justices Edward White and Wil-
liam Day, wrote the main Lochner dissent.'** Harlan agreed that the Due
Process Clause protects the right to liberty of contract. He added, however,
that this right is subordinate to lawful exercises of police power. Harlan con-
tended that the Court should invalidate a purported health or safety law only
if that law had “no real or substantial relation to those objects, or is, beyond
all question, a plain, palpable invasion of rights secured by the fundamental
law.” Any doubts, he wrote, should be resolved in favor of the statute.

Harlan then asserted that the hours provision’s purpose was at least in
part to protect bakers’ health. Harlan cited medical treatises and statistics
that supported the notion that bakery work was unhealthful. Where he
came across this information is unclear. Harlan concluded that it was rea-
sonable for New York to presume that labor in excess of ten hours per day in
a bakery “may endanger the health, and shorten the lives of the workmen,
thereby diminishing their physical and mental capacity to serve the State,
and to provide for those dependent upon them.” Because the statute was
not “plainly and palpably” inconsistent with the Fourteenth Amendment,
it should be upheld.'?

Peckham and Harlan, then, speaking for a total of eight of the nine jus-
tices, agreed that the Constitution protects liberty of contract. They also
agreed that the Court could look beyond legal argument to sociological
data to determine whether a law that infringed on liberty of contract was
nevertheless a proper police power measure. The result in Lochner there-
fore likely came down to a disagreement among the Court’s six centrist
justices—excluding Brewer, Holmes, and Peckham—regarding whether the
bakers’ hours law was a legitimate health law, or a law that singled out
bakers for no constitutionally legitimate reason.

Justice Oliver Wendell Holmes filed a pithy lone dissent, one of the most
celebrated and influential opinions in American history. First, he argued
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for judicial restraint, vigorously defending what he called “the right of a
majority to embody their opinions in law.” According to Holmes, the term
“liberty” is perverted whenever it is “held to prevent the natural outcome
of a dominant opinion.” The Court should not interfere with legislation
save when everyone could agree that a challenged statute “would infringe
fundamental principles as they have been understood by the traditions of our
people and our law., 126

Second, Holmes rejected the idea that the Due Process Clause broadly
limits the police power. He attacked what he called the “shibboleth” that
a person should have the liberty to do as he likes so long as he does not in-
terfere with the liberty of others to do the same. Holmes famously quipped
that the “Fourteenth Amendment does not enact Mr. Herbert Spencer’s
Social Statics”'*’—Spencer’s famous 1851 book that defended exactly that
“shibboleth,” which he called the “Law of Equal Freedom.” Holmes noted
that the Supreme Court had upheld many government regulations chal-
lenged under the Fourteenth Amendment, including usury laws, laws ban-
ning lotteries, “blue laws” prohibiting business transaction on Sunday, laws
prohibiting options trading, and an eight-hour law for miners.

Holmes was a master of the memorable aphorism, and Spencer’s Social
Statics is a notable alliteration. By citing the “exotic sounding libertarian
treatise” written by an Englishman more than fifty years earlier, Holmes
tried to make the majority opinion “look esoteric and out of touch.”!?® Over
the decades, many scholars have incorrectly surmised that Holmes was
accusing the Court of following the principles of Social Darwinism,'?* an
ideology often, albeit dubiously, associated with Spencer’s writings.'*° In
context, he was citing Spencer as an example of an advocate of what today
we call libertarianism, and was not accusing the majority of Social Darwin-
ism."! Finally, Holmes contended that the Court should defer to economic
regulations because the Constitution “is not intended to embody a particu-
lar economic theory, whether of paternalism and the organic relation of the
citizen to the State or of laissez faire.”'®

Although Holmes and Harlan both articulated strong presumptions in
favor of government regulations, the differences in their opinions are tell-
ing. Harlan was a strong believer in natural rights, and was likely appalled
by Holmes’ commitment to legal positivism and by his hostility to individ-
ual rights. Moreover, unlike Harlan, Holmes refused to admit that liberty of
contract is a valid constitutional principle.'*® Finally, Holmes put forth the
idea that the Constitution is, and was meant to be, neutral between individ-
ualist and collectivist economic and social systems. Harlan and the other
dissenting justices were not inclined to endorse this radical sentiment.'?* In
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short, Harlan’s dissent was well within the boundaries of both mainstream
early-twentieth-century constitutional discourse and long-held American
understandings of the proper role of the state; Holmes'’s dissenting opinion
was beyond the pale.'®

The Baker’s Journal’s initial reaction to the Lochner decision was sur-
prisingly muted.!*¢ As the decision sank in, however, its editorials grew far
harsher. A May 6, 1905, editorial grumbled that “everything that furthers
the interests of the employers is constitutional—but everything is uncon-
stitutional which may be undertaken for the welfare of the working peo-
ple and aims at the emancipation of the proletariat.”!*” A May 20, 1905,
Journal column accused the Lochner Court of delivering the “hardest blow
ever dealt by the courts of this country to organized labor.”'*® A week later,
the Journal’s editor growled that “the bakery workers die like flies, of con-
sumption, rheumatism and other physical punishments for the breaking of
nature’s laws. But what do the learned justices care for the laws of nature?
Capitalist laws are alone sacred to them! What are wage workers for but to
be exploited!”!* The union threatened a massive strike on May 1, but that
threat came to naught.!®

Meanwhile, the New York bakery owners who had financed the chal-
lenge to the law were jubilant. On May 16 they held a banquet in honor of
Henry Weismann. Weismann called the decision “a warning to the Radicals
and Socialists, who would subvert individual liberties to the paternal sway
of the State, and an inspiration to those who still believe in the old-time
doctrines of Americanism.”!'*! The Baker’s Journal retorted that Weismann
was a traitor comparable to Judas Iscariot.!*

The National Baker, one of several national trade journals, concluded
that “the baker will have the satisfaction of having no half-worked dough
left on his hands on a busy day, as journeymen will have no good reason
for refusing to finish a day’s work.”!*3 The journal added that the decision
“is a hard blow to scheming politicians who habitually cater to the ‘labor
vote’; it upholds those who would render exact justice to both masters and
bakers.” 44

Ultimately, the practical effect of Lochner on bakers’ hours was very
small. In the ten years since the Bakeshop Act had become law, produc-
tivity and working conditions had improved throughout the United States
as the nation grew wealthier. Shorter working hours were becoming the
norm nationwide, including in the baking industry.'* By 1909 less than
nine percent of bakers nationwide worked more than ten hours a day, and
that nine percent was concentrated in basement bakeries that were rapidly
becoming obsolete. Even New York’s Jewish bakers, considered the worst
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off of the city’s bakers, successfully negotiated for a nine-hour day in 1910.
By 1919, eighty-seven percent of bakers nationwide worked nine hours a
day or less and only three percent of bakers worked more than ten hours a
day.!*¢ Meanwhile, the Bakeshop Act’s sanitary provisions were unaffected
by the Lochner decision, and indeed new legislation in 1906 strengthened
them.'¥” A 1909 article in the New York Sun proclaimed that thanks to
modern technology, New York’s bakeries were now sanitary, with their
employees working reasonable hours. 4

Of course, interested observers understood that the Lochner decision’s
ramifications could reach well beyond the issue of bakers’ hours, and the
decision provoked strong reactions. Historians have asserted that Lochner
was subject to nearly “unanimous criticism,”!'* but that’s far from true.
While the decision eventually provoked some famous critiques, of the eight
law review articles to comment on Lochner shortly after it was released,
seven supported it, some vigorously.!'*® For example, the Albany Law Jour-
nal editorialized that the Supreme Court was “unquestionabl[y]” right.!s!
The Central Law Journal’s editors exclaimed that “the decision gives us
personally intense satisfaction.”!5?

Also contrary to historical myth, newspaper editorial commentary on
Lochner was generally supportive.’®> The New York Times praised the Su-
preme Court for refusing to enforce “any contracts which may have been
made between the demagogues in the Legislature and the ignoramuses
among the labor leaders in bringing to naught their combined machina-
tions.”!®* The New York Sun defended the Court’s decision, noting that
the Constitution protects both employers and employees from government
interference with their ability to contract to their satisfaction.!*® The Wash-
ington Post argued that the liberty of contract between employer and em-
ployee protected in Lochner “is a principle older than the Constitution or
the statutes. Its maintenance is indispensable to the preservation of lib-
erty.”!® The Los Angeles Times published two editorials praising Loch-
ner."’ The Nation opined that the decision’s main effect “will be to stop
the subterfuge by which, under the pretext of conserving the public health,
the unionists have sought to delimit the competition of non-unionists, and
so to establish a quasi-monopoly of many important kinds of labor.”!5® The
Brooklyn Standard Union stated that the opinion “places the freedom of
the citizen above the power of the states. . . . It saves the minority from a ty-
rannical majority.”'¥ World’s Work magazine suggested that Lochner was
“a sort of warning, a danger signal, to the labor organizations and all others,
that the individual has certain inalienable rights which cannot be legislated
away from him.”!%® The Dallas Morning News editorialized that the “right
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to contract is one of the most sacred rights of the freeman, and any interfer-
ence with such privilege by Legislatures or courts is essentially dangerous
and vicious.”'! The Brooklyn Eagle defended the Court’s judgment that
“every man be permitted to work out his own destiny with an assurance of
freedom from interference.”'¢> The Buffalo Commercial, Chicago Tribune,
Cleveland World, New York Post, New York Press, New York Tribune,
Baltimore Sun, Baltimore News, Philadelphia Inquirer, and Philadelphia
Record also praised the decision.!®

In contrast, the Lochner ruling met with immediate condemnation in
Progressive and labor union circles,'* and in a minority of mainstream news-
papers including the Binghamton Press, Brooklyn Times, Brooklyn Citizen,
Kansas City Journal, New York Mail and Express, New York World, Phila-
delphia Press, and Sacramento Bee.'® The Milwaukee News editorialized
that the decision “leaves the exploiters of men free to grind the last drop
of sweat from their bodies, and to coin the blood of workers into dollars
without hindrance.”16¢

Unless newspaper editorial opinion radically diverged from public opin-
ion, the editorial reaction suggests that the traditional Lochner storyline of
a deeply unpopular Supreme Court decision disconnected from public senti-
ment is exaggerated.'®’” Historians, however, have focused on the views of
labor union activists and Progressive reformers, to the exclusion of Lochner
supporters.

Progressive legal scholars were among the most prominent critics of
Lochner and other judicial decisions applying the liberty of contract doc-
trine to invalidate legislation. This is hardly surprising because, as we shall
see in the next chapter, post-Lochner Progressive jurists consistently sup-
ported regulation for the purported public good at the expense of judicial
protection of constitutional rights, and preferred centralized government
control over many aspects of American life to liberal “individualism.”



CHAPTER THREE

Progressive Sociological Jurisprudence

Since the early twentieth century, critics have focused on the jurispruden-
tial, ideological, and practical weaknesses of Lochner and other liberty
of contract cases. Constitutional protection for liberty of contract, whether
in the relatively radical version advanced by Justices Peckham and Brewer
or the sparer version espoused by Justice Harlan and others, has found few
defenders. To fairly assess the liberty of contract doctrine in historical con-
text, however, one must consider the contemporary practical alternative:
the constitutional ideology of liberty of contract’s Progressive opponents.

To do so, it’s necessary to avoid the tendency to superimpose modern
ideological divisions on to the debates of past generations, and therefore to
assume that early-twentieth-century Progressives were ideological twins of
modern “liberals,” and that liberty of contract proponents shared a consti-
tutional vision with modern “conservatives.” Not all jurists with Progres-
sive inclinations were on the political left, and among those who were, few
had sensibilities similar to the liberal Earl Warrens and William Brennans of
alaterperiod. Leading legal Progressives were hostile or indifferent to many
of the priorities of modern liberals, especially regarding what came to be
known as civil liberties and civil rights. Indeed, Progressives typically did
not distinguish among different categories of rights. They instead thought
that the very notion of inherent individual rights against the state was a
regressive notion with roots in reactionary natural rights ideology.

Later chapters of this book will discuss the generally illiberal stance
taken by elite Progressive attorneys and their allies in constitutional battles
over equality for women workers, housing segregation, educational freedom,
and coercive eugenics. This chapter will examine the general constitutional
ideology of leading Progressive jurists, especially a highly influential group
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of Progressive judges and law professors associated with Harvard Law
School, including Louis Brandeis, Felix Frankfurter, Learned Hand, and Ros-
coe Pound.! This group adopted Justice Oliver Wendell Holmes, and later
Brandeis, as its standard-bearers on the Supreme Court. Two themes emerge
from this chapter: first, the Progressive legal commentators pioneered a ten-
dentious account of Lochner and other liberty of contract cases, and, sec-
ond, Progressive legal elites’ support for “sociological jurisprudence” often
masked a political agenda that favored a significant increase in government
involvement in American economic and social life.

The rise of the liberty of contract doctrine met with significant resis-
tance among elite lawyers, especially those affiliated with Harvard. Some
critics argued for a narrow interpretation of the Fourteenth Amendment.
An 1889 Harvard Law Review article contended that the amendment was
intended to apply only to freed slaves. The author argued that the Due Pro-
cess Clause therefore permitted just about any regulation of property that
did not explicitly discriminate against African Americans.?

Charles Shattuck, who later became a judge in Boston, won a prize for
the best essay written by a member of the Harvard Law School class of 1890
for an article arguing that the Due Process Clause protects only procedural
rights.? Shattuck contended that the idea that the Due Process Clause creates
a “right to follow any lawful calling,” had “little real foundation either in
history or principle.” Prominent Philadelphia attorney Richard McMurtrie,
writing in 1893, deemed a broad constitutional right to liberty of contract
“utterly absurd.”* Allgeyer v. Lousiana, the first Supreme Court case to
invoke liberty of contract while invalidating a law under the Due Process
Clause, provoked a new spate of articles in the Harvard Law Review and
elsewhere asserting that the clause should be construed very narrowly.®

Other critics of the emerging liberty of contract doctrine took issue with
the prevailing natural rights/historicist perspective on constitutional law,
and argued in favor of judicial deference to legislation. Harvard Law School
professor James Bradley Thayer insisted that courts should only invalidate
legislation “when those who have the right to make laws have not merely
made a mistake, but have made a very clear one,—so clear that it is not open
to rational question.”® Thayer influenced generations of students, including
Louis Brandeis and Learned Hand.” Thayer’s colleague John Chipman Gray
argued that law is created by societies to suit their needs, so courts should
abandon the notion of immutable natural rights.® William D. Lewis empha-
sized that some powers naturally belong to the legislature and should be
considered granted if not expressly withheld.®
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This opposition to constitutional protection of natural rights and sup-
port for judicial deference to legislation never became a full-fledged intel-
lectual movement, but its premises were incorporated into sociological
jurisprudence.'© The rise of sociological jurisprudence was spurred to a sig-
nificant degree by the Lochner decision. Progressives and labor activists had
vigorously objected to state court decisions invalidating labor regulations,
but they had been relieved that the Supreme Court consistently voted to
uphold labor and other reformist legislation.!! Lochner suggested to Progres-
sives that the Supreme Court had joined the forces of reaction.!?

Roscoe Pound launched the sociological jurisprudence movement with
a series of influential attacks on the Supreme Court’s nascent liberty of
contract jurisprudence. Pound ignored the longstanding free labor and anti-
class legislation traditions, and instead took Holmes’s polemical dissent in
Lochner literally.'3 Pound claimed that the Supreme Court began with a
“conception” that the Fourteenth Amendment “was intended to incorporate
Spencer’s Social Statics in the fundamental law of the United States.” From
that premise, Pound claimed, the Court deduced rules “that obstruct the
way of social progress.”

Even though Justice Peckham’s Lochner opinion explicitly stated that
the Court’s view of the relative healthfulness of baking was informed by
“looking through statisticsregardingall trades and occupations,”'® Pound and
his fellow Progressives lambasted Lochner as the product of “mechanical” or
“conceptualist” jurisprudence that ignored scientific knowledge about the
health effects of long hours on bakers.!® The doctrine of liberty of contract,
according to Pound, was based on “a logical deduction” without regard to the
effect “when applied to the actual situation.” The Court therefore did not
recognize that by enforcing “liberty of contract,” it actually destroyed the
liberty of workers.!”

According to Pound and other advocates of sociological jurisprudence,
law’s purpose is to achieve social aims. Legal rules, including constitutional
rights, cannot be deduced from first principles.®® Judges should therefore
consider the public interest and “social facts” when interpreting the Con-
stitution. Because modern industrialized society required increased govern-
ment regulation, the scope of the states’ police power must be interpreted
to accommodate this need. Pound added that legislatures relying on expert
opinion and taking into account social conditions, not courts limited to legal
briefing and oral argument, were in the best position to balance constitu-
tional rights against the needs of the community.'® Judges should therefore
defer to legislation.

Legal Progressives also believed that when deciding constitutional cases
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with social import, judges should not rely on traditional interpretive tools
such as precedent, analysis of the Framers’ intent, and concern for protecting
individual rights and limiting state power.?® With the notable exception
of Princeton political scientist Edward Corwin, through the mid-1920s
Progressive critics of the Supreme Court devoted little effort to arguing
that the Court had perverted the intent of the Framers of the Fourteenth
Amendment.?! Progressives instead lambasted the Court for engaging in
blind, inflexible originalism and relying on abstract notions of rights.?? Felix
Frankfurter, for example, criticized the courts for relying on “eighteenth-
century conceptions of ‘liberty and equality.’ 7%

Pound derided inflexible jurisprudential theories like originalism be-
cause they fail to respond to changing times. He contended that legal rules
should be only a “general guide” to the judge, who should be free “within
wide limits to deal with the individual case.”? One advocate of sociological
jurisprudence defined it as “a square recognition by the courts that the
constitutionality of social and economic legislation depended in the last
analysis upon the actual existence or nonexistence of social or economic
conditions justifying such legislation.” At the very least, Felix Frankfurter
argued, courts must consider the relevant social science data before overrul-
ing a legislature that had access to such data. Thomas Reed Powell added
that “abstract legal freedom” must give way to considerations of “social
policy.”?

While sociological jurisprudence ultimately came to be associated with
legal Progressivism, its underlying rationale did not inherently require judi-
cial deference to legislation. Constitutional law scholar and treatise author
Christopher Tiedeman shared many intellectual influences and philosophi-
cal positions with adherents of sociological jurisprudence.® Perhaps most
surprisingly, Tiedeman denied that the Constitution had a fixed meaning,
Instead, he shared the sociological view that constitutional law can and
should evolve by judicial decision-making based on changes in public opinion
and social knowledge. Unlike advocates of sociological jurisprudence, how-
ever, Tiedeman thought that the public interest required judicial enforce-
ment of strict limits on the states’ police powers. By the first decade of the
twentieth century, however, the laissez-faire vision of radical classical lib-
erals like Tiedeman had lost much of its political and intellectual influence.
In elite legal circles the Progressive version of sociological jurisprudence
emerged dominant, and Tiedeman’s influence quickly faded.?’

Historians disagree on how to interpret Progressivism, and even on
whether Progressivism, as such, can be described as a coherent movement.?
And while the term “progressive” today is often used as a synonym for
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“left-leaning politically,” the Progressivism of the early twentieth century
accommodated a significant percentage of prominent individuals who would
have blanched at such a description, such as Theodore Roosevelt.?? But
Progressives had at least one thing in common: a commitment to activist
government to promote their vision of the common good, and a concomi-
tant impatience, at best, with competing claims of individual right.’® Op-
position to libertarian notions of limited government united trust busters,
labor reformers, eugenicists, prohibitionists, and others under the banner of
progressive reform.

Many leading Progressive thinkers perceived the primary barrier to their
success to be American “individualism”—shorthand for a legal and political
system focused on individual rights, especially property and contract rights.*!
Legal Progressives like Pound and Learned Hand shared the general Progres-
sive hostility to individualism. Hand wrote that he “especially deplored”
the idea that due process of law “embalms individualistic doctrines of a
hundred years ago.”3

Progressive lawyers believed that judges’ legalistic constitutional jus-
tifications for invalidating reform legislation masked their underlying
individualistic policy preferences.’® These Progressives thought that these
preferences were based on a misunderstanding about the practical realities
of markets and regulations. Specifically, they believed that judges who
enforced the liberty of contract doctrine wrongly believed that workers
could negotiate on reasonably equal terms with their employers, when in
fact workers’ lack of bargaining power allowed employers to take advantage
of them.*

Judges’ refusal to acknowledge their (incorrect) background assumptions
so that they could be corrected by Progressive reformers justified stripping
them of their discretion. Hand and Frankfurter both wrote unsigned editori-
als for The New Republic calling for the repeal of the Fifth and Fourteenth
Amendments’ due process clauses. Privately, Justice Brandeis supported
repeal of the entire Fourteenth Amendment.*

While in theory sociological jurisprudence constituted a coherent phi-
losophy of law independent of political considerations, in practice it gener-
ally served as a jurisprudential justification for its Progressive advocates’
political and ideological commitments.3® Most advocates of sociological
jurisprudence were primarily motivated by their desire that reformist legisla-
tion, especially legislation regulating the labor market, have a near-absolute
presumption of constitutionality.

Progressive lawyers’ majoritarianism is evident in their treatment of
the dissents in Lochner. In criticizing Lochner, Pound called for “effective
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judicial investigation or consideration of the situations of fact behind or
bearing upon the statutes,” with special attention, and deference, to the
legislature’s rationale for passing the laws in question.’” According to this
standard, Harlan’s Lochner dissent was a model sociological opinion. Har-
lan called for deference to the legislature, and cited highly relevant scientific
and medical reports—*social facts”—to show that the statute was within
New York’s police power. Yet Pound and other leading advocates of socio-
logical jurisprudence largely ignored this opinion, perhaps because of Har-
lan’s controversial 1908 opinion in Adair v. United States. In Adair, Harlan
relied on the liberty of contract doctrine to author an opinion invalidating
a federal ban on “yellow dog” contracts that prohibited railroad employees
from joining labor unions. Pound’s famous attack on liberty of contract in
the Yale Law Journal began by lambasting this opinion.3®

Instead of praising Harlan’s “sociological” opinion in Lochner, Progres-
sive legal scholars reserved their approbation for Justice Holmes’s caustic
dissent. The dissent made Holmes the intellectual leader of Progressives
concerned about constitutional law.*® Historian Charles Beard, for example,
effused that Holmes’s opinion was “a flash of lightning [in] the dark heavens
of juridicial logic.” Benjamin Cardozo asserted that Holmes’s dissent was
“the beginning of an era. . . . [I]t has become the voice of a new dispensation,
which has written itself into law.”*° In 1915, The New Republic praised
Holmes’s “classic” Lochner dissent.*!

While Holmes’s dissent is widely regarded even today as extraordinarily
well-written and rhetorically powerful, it contained no sociological refer-
ences, nor any discussion of “social facts.” Holmes did not address the health
of bakers, and, unlike Harlan, he cited no medical or scientific reports to
buttress his opinion. Pound nevertheless proclaimed in 1908 that Holmes’s
dissent was the best extant example of sociological jurisprudence.®

Holmes’s Lochner dissent marked the beginning of his status as a Pro-
gressive idol. He further thrilled Progressives with his 1911 majority opin-
ion in Noble State Bank v. Haskell. He wrote that the states’ police power
may be used “in aid of what is sanctioned by usage, or held by the prevailing
morality or strong and preponderant opinion to be greatly and immediately
necessary to the public welfare.”*

The same year as Haskell, Holmes wrote a curious and particularly in-
sensitive dissent in Bailey v. Alabama.** In the decades after slavery ended,
southern planters lobbied for a variety of laws that would help them control
African American workers. Among these were false pretenses laws, which
made it a criminal offense to breach a labor contract.*> After several false
pretenses laws had been invalidated or construed narrowly by federal and
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state courts, Alabama enacted a law that created a presumption of fraudu-
lent intent whenever a worker breached a labor contract after receiving an
advance from his employer. An accused laborer was not permitted to testify
as to his uncommunicated motives, purpose, or intention.” The Supreme
Court invalidated this law, holding that it effectively criminalized ordinary
breach of contract.

Justice Holmes, however, vigorously dissented. He began his decision
with the antisociological observation “that this case is to be considered
and decided in the same way as if it arose in Idaho or New York. . . . and
therefore the fact that in Alabama it mainly concerns the blacks does not
matter.” He concluded with a strong defense of false pretenses laws that
ignored their use to suppress African American workers.*

In short, what legal Progressives who showered Holmes with adulation
chose to celebrate were not sociological opinions that grappled with the
underlying factual questions presented by reform legislation while still ex-
hibiting deference to the legislature. Rather, Progressive jurists embraced
majoritarian opinions written by a justice with an obvious and self-proclaimed
disdain for facts.*’

Holmes basked in the favorable attention he received from young Pro-
gressive intellectuals after Lochner. This attention was undoubtedly grati-
fying, given Holmes’s huge ego and his position as an outlier on the Court.
Holmes was a democrat, however, not because he was a Progressive but
because he saw democracy as a relatively peaceful way for individuals to en-
gage in the Darwinian struggle for survival.®® Despite the praise he received
from Progressives, Holmes had no interest in being a pioneer of sociological
jurisprudence.®

Pound nevertheless wrote many years later that sociological jurispru-
dence “begins with Holmes.” Frankfurter wrote in 1916 that Holmes’s
due process opinions were “the outstanding characteristic of constitutional
history in the last decade” and that “to discuss Mr. Justice Holmes’s opin-
ions is to string pearls.” Learned Hand practically worshipped Holmes. Yale
Law School professor Jerome Frank, who was devoted to Freudian theory,
deemed Holmes to be “The Completely Adult Jurist,” who has “put away
childish longings for a father-controlled world” and attained “an adult
emotional status, a self-reliant, fearless approach to life.” Holmes therefore
“can afford not to use his authority as if he, himself, were a strict father.”

Holmes’s lack of interest in promoting or adhering to sociological ju-
risprudence suited Progressives so long as he shared their indifference to
individual rights and support for deference to legislative majorities.’* Pound,
for example, was clearly exercised by the “individualism” of the majority
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opinion in Lochner. According to Pound, the Court had a warped conception
of liberty. Freedom of contract in the hands of “weak and necessitous” bakers,
he wrote, “defeats the very end of liberty.”>> And while Pound accused the
majority of ignoring relevant facts, his discussion of Lochner shows no
awareness of the “social facts” in the baking industry in New York that
made the battle over the hours law far more complicated than a simplistic
“labor versus capital” paradigm would suggest.’

Pound and others reconciled their majoritarianism with “sociological”
considerations by arguing that only legislatures could fully account for “so-
cial facts.” Courts, by contrast, either lacked the proper resources to do so,
or were not so inclined.*

The legacy of the critiques by Pound and others of Lochner and its progeny
is the familiar association of the Lochner line of cases with judicial “formal-
ism” and mechanical deduction.’® All rules-based systems are “formalist”
to some degree, but Lochner and other liberty of contract cases fail to betray
a reliance on the rigid, mechanical formalism, unconcerned with social con-
sequences, alleged by Pound and others.* The battle between advocates of
liberty of contract and their Progressive opponents was not primarily one of
formalists vs. antiformalists, but of people who thought there were inherent
(and judicially enforceable) limits on government power against legal posi-
tivists, majoritarians, and opponents of “judicial oligarchy.”%

Pound also attacked the Lochner majority for its purported “Darwin-
ism”—assumedly for adopting what he considered a survival of the fittest,
laissez-faire mentality.>® Yet any Darwinism, “social” or otherwise, in the
Lochner majority opinion is at best obscure, and Pound’s hero Holmes was
likely the Lochner Court’s only true Social Darwinist.>?

Evolutionary theory directly influenced sociological jurisprudence via
two routes besides Holmes. First, Pound’s mentors Edward Ross and Lester
Ward were Progressive Darwinists who believed in using law as an instru-
ment of social control.*® Pound had an advanced degree in botany (as did
Ward), and was therefore naturally inclined to see the world in evolutionary
terms.®' He defined jurisprudence as a “science of social engineering.”®

Second, influential Progressives approached constitutional theory from
an evolutionist perspective. Woodrow Wilson, for example, wrote that “all
that progressives ask or desire is permission—in an era when ‘development,’
‘evolution,’ is the scientific word—to interpret the Constitution according
to the Darwinian principle.”®® Wilson wrote that the primary flaw in the
Founders’ theory of government was that they failed to understand that
government “is not a machine, but a living thing. . . . It is accountable to
Darwin, not to Newton. "%
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Ironically, the proponents of the Lochner line of cases, and not Lochner’s
Progressive enemies, have come to be defamed as “Social Darwinists.” In
part, this reflects sloppiness by scholars who misconstrued Holmes’ Lochner
dissent. As discussed in chapter 2, when Holmes accused the majority of
thinking that the Fourteenth Amendment enacted “Mr. Herbert Spencer’s
Social Statics,” he was referring to Spencer’s libertarian political views—not,
as generations of commentators have since assumed, Social Darwinism.

Mostly, however, the association of liberty of contract with Social
Darwinism is a product of the legal academy’s absorption of historians’ ex-
aggeration of the connectionbetween Social Darwinism and late-nineteenth-
century American “conservative” economicandlegal thought, an exaggeration
that has been undermined by recent revisionist scholarship.®® Biologically
grounded social thought—which had led many leading Progressives to en-
dorse imperialism, scientific racism, and coercive eugenics—was broadly
discredited after Nazi atrocities justified by “science” were revealed.®
Naturally, post-World War II liberal legal scholars preferred that such social
thought be associated with constitutional traditionalists, and not with the
Progressives they admired.®”

As the Progressives’ influence grew in the early twentieth century, they
increasingly became overtly hostile to the Constitution—which in their
eyes represented anachronistic liberal individualism—and to judicial review.%
Elite Progressive lawyers, not surprisingly, were less hostile to these in-
stitutions than were their non-attorney peers. Progressive lawyers instead
focused their ire on what they considered the courts’ inflexible and doctri-
naire enforcement of various constitutional provisions that limited govern-
ment power. These lawyers had one important standard with which to judge
contemporary constitutional law: the extent to which the Constitution
was interpreted as a “bar to the adoption of . . . important social reform
measures.” %

The hostility to the Supreme Court that elite Progressive attorneys
exhibited after Lochner, Adair, and several other decisions deemed “anti-
labor” soon waned. One year after Lochner was decided, Justice Henry Brown,
a member of the Lochner majority, left the Court. Justice William Moody,
Brown’s replacement, was strongly inclined to uphold labor legislation.”
By 1911 Brewer and Peckham, the Court’s strongest proponents of liberty
of contract, were off the Court, as were the swing voters Fuller and Harlan.
Their replacements were overall significantly more in tune with Progressive
sensibilities.

Despite Theodore Roosevelt’s attacks on Lochner in his 1912 Progres-
sive Party presidential campaign,” by the middle of the decade elite legal
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Progressives were generally satisfied with the Supreme Court, including its
due process decisions, which overall were deferential to the police power.
In 1913 one Progressive professor deemed Lochner an “unfortunate lapse”
by a Court that otherwise took a “liberal attitude toward legislation aimed
to meet new social and industrial needs.”’ That same year, Charles Warren
published two well-cited articles defending the Court’s “progressiveness.”’
A year later, the Progressive journal Outlook praised the “Great Court.”’*
Felix Frankfurter asserted in 1916 that Lochner “does not in itself furnish
the yardstick” to determine the constitutionality of protective legislation,
and “is no longer controlling.”’> Lochner seemed to be an “activist island in
a sea of judicial restraint.”’¢

Congress altered the Supreme Court’s jurisdiction in 1914 to allow the
Court to review judgments from state courts invalidating state statutes as
violations of the federal Constitution.”” It did so because it saw the Court
as a check on state courts that were invalidating reformist legislation, espe-
cially labor legislation.”® Over the next several years, the Court upheld vir-
tually every labor regulation that came before it. What later became known
as the Lochner era seemed more aptly described as the Lochner moment.”

In the early 1920s, however, the Supreme Court became much more ag-
gressive about invalidating novel state regulations. Wilson appointee James
McReynolds, Taft appointee Willis Van DeVanter, and Harding appointees
George Sutherland and Pierce Butler dominated the Court through the early
1930s through alliances with various other justices, especially Harding
appointees William Howard Taft and Edward Sanford. New Deal supporters
caricatured them as the “Four Horsemen”—as in “of the apocalypse.” Con-
trary to myth, however, they did not always vote as a bloc and did not al-
ways vote for recognizably “conservative” outcomes.®

In 1923 the Supreme Court froze and formalized various doctrinal excep-
tions to liberty of contract, such as the government’s virtual carte blanche
to regulate businesses “affected with a public interest.”8! A majority also
announced that “freedom of contract is . . . the general rule and restraint
the exception, and the exercise of legislative authority to abridge it can be
justified only by the existence of exceptional circumstances.”®* The Court
acknowledged that government regulation could be used for traditional
police power purposes. Beyond that, it explained that precedent limited legis-
lative interference with liberty of contract primarily to laws (1) “fixing rates
and charges to be exacted by businesses impressed with a public interest”;
(2) “relating to contracts for the performance of public work”; (3) “prescrib-
ing the character, methods, and time for payment of wages”; and (4) “fixing
hours of labor” to preserve the health and safety for workers or the public at
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large.3? The upshot was that the Court retained the established exceptions
to liberty of contract, but limited their scope to prevent further erosion of
individual liberty, one of Chief Justice Taft’s key goals.®

From 1923 through 1934, the Court invalidated what it deemed to be
unfair regulation of the use of real property, confiscatory regulation of util-
ity rates, arbitrary regulations of private businesses, and unwarranted in-
terference with private education. But it continued to uphold most laws
challenged under the Due Process Clause, including such major regulatory
innovations as residential zoning.%

The regulatory state at all levels of government continued to grow dur-
ing the 1920s, much to the chagrin of conservative commentators.®¢ Clar-
ence Manion, the dean of Notre Dame’s law school, complained that “the
American citizen now has practically no rights of person or property that
neither Congress nor the State legislature may not impair by legislation.”?’
Conservatives were especially alarmed at the growth of the concept of a
“living Constitution” that changed with the times.%®

Meanwhile, Justice Brandeis, initially thought to be something of a clone
of Holmes, gradually became the leader of the Court’s Progressive wing.
Brandeis did not share Holmes’s disdain for facts, and his opinions thrilled
both old Progressives and the youngerscholars who ultimately became legal
realists.” Brandeis’s dissent in New State Ice v. Liebmann struck a perfect
chord for the early Depression period, and led to his canonization among
liberal constitutionalists as a worthy successor to the retired Holmes.?
In New State Ice, Brandeis cited research that supported government mo-
nopolization of the ice industry, and condemned free-market competition,
which he deemed “ruinous.”*!

Despite Brandeis’s sharp interest in relatively mundane regulatory mat-
ters, critics of the Supreme Court’s due process jurisprudence reserved the
bulk of their enmity for the Court’s controversial decisions invalidating
labor laws”—first Lochner (which the Court implicitly overruled, or at least
severely limited, in Bunting v. Oregon twelve years later), then the Adair v.
United States and Coppage v. Kansas cases invalidating bans on antiunion
yellow dog contracts (which were implicitly overruled in 1930), and finally
the 1923 decision invalidating a minimum wage law for women, Adkins v.
Children’s Hospital, whichremained valid precedentuntil 1937.%* Legal Pro-
gressives also sometimes demonized other, lesser-known labor cases, such
as Wolff Packing Co. v. Court of Industrial Relations.®®

While these few cases may seem like thin gruel to attract such vitri-
olic enmity, Progressive critics thought they were a symptom of a broader
problem: the Court’s hostility to labor unions and its general unwillingness
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to countenance “modern” labor laws that would promote industrial de-
mocracy.”® Outside the due process context, the Court upheld lower courts’
injunctions against strikes, applied antitrust laws to labor unions, upheld
criminal contempt proceedings against union leaders who defied judicial
rulings, and interpreted Congress’s regulatory authority over interstate
commerce to forbid federal regulation of child labor.

Not all Progressives were enamored of labor unions, but support for
unions was virtually a defining ideological characteristic of leading legal
reformers and constitutional theorists such as Brandeis, Frankfurter, Robert
Hale and Thomas Reed Powell. In an era when living standards for industrial
workers were low, the welfare state was minimal, and large corporations
seemed to wield inordinate power that they could use to abuse individ-
ual workers, Progressive jurists were convinced that strong labor unions
were needed to counterbalance corporate power. Frankfurter provided a
rather stark—and to most modern readers, likely surprisingly insensitive—
example of the centrality of prounion labor legislation to many Progressive
lawyers’ political outlook. In his private journal, he wrote that Adair and
Coppage were as bad as the Court’s proslavery decision in Dred Scott.’” Pro-
gressive critics accused the justices of dogmatism in their lack of solicitude
for labor unions. Roscoe Pound caricatured such judges as believing that
industrial workers could bargain over their terms of employment as if they
“were farmers haggling over the sale of a horse.”*

The Supreme Court, however, routinely acknowledged that legislation
meant to redress bargaining power disparities between employers and em-
ployees was a constitutionally legitimate police power function. In the lead-
ing case, Holden v. Hardy, Justice Brown wrote for a 7-2 majority that upheld
a maximum-hours law for miners that “the proprietors of these establish-
ments and their operatives do not stand upon an equality, and that their
interests are, to a certain extent, conflicting.” The “proprietors lay down
the rules, and the laborers are practically constrained to obey them.” In such
cases, Brown wrote, “the legislature may properly interpose its authority.”*

Over the next two decades, the Supreme Court upheld many additional
ameliorative labor laws.!® In 1917 it upheld four very controversial labor
reforms: workers’ compensation laws, a federal law that limited railroad
workers to an eight-hour day and fixed wages at the level the workers had
received when working longer hours, a minimum-wage law for women (in
a 4—4 split with Justice Brandeis recused), and a maximum-hours law for all
industrial workers.!?! The only major discontinuity in this pattern of defer-
ential decisions, Lochner, involved an owner of a small local bakery who
had little more economic wherewithal than his employees. %
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Unlike legal Progressives, however, a majority of the justices were not
persuaded that the Progressives’ other proposed cure for inequalities in bar-
gaining power—government nurturing of labor unions—was either benefi-
cial to workers or constitutional. The Court therefore refused to defer to
laws directly benefiting labor unions. Adair and Coppage in particular sig-
naled that the Court had a very different view of labor unions than did its
Progressive critics.!®

Progressive lawyers were heavily influenced by the views of Progressive
economists, who believed that in the absence of strong unions representing
employees, corporations could hold wages and working conditions down
to a subsistence level.!* Progressive legal reformers therefore believed that
patchwork regulatory interventions were not sufficient to protect workers;
labor unions needed to be nurtured to give “labor” more bargaining power
with “capital.”1%

Leading Progressives frequently conflated the interests of workers as a
whole with the interest of labor union members, and had little patience for
those who didn’t share their perspective. Herbert Croly, whose New Repub-
lic frequently published essays and editorials by Felix Frankfurter, Learned
Hand, and other leading Progressive lawyers, wrote that the “nonunion
industrial laborer . . . should be rejected as emphatically if not as ruthlessly
as the gardener rejects the weeds in his garden for the benefit of fruit and
flower-bearing plants.” 106

The fact that the labor movement was dominated by American Federa-
tion of Labor craft unions and the Railroad Brotherhoods—which not only
represented only a fraction of American workers but typically excluded
African Americans, women and sometimes aliens—made no impression on
Croly and like-minded Progressives.'”” Support for discriminatory unions
did not necessarily reflect hostility to minority groups and women. But it
did at least suggest either that the supporters were indifferent to the con-
cerns of the excluded groups, or that they believed the immediate interests
of those groups had to be sacrificed to the broader long-term interests of the
labor movement.!%8

A stable majority of justices, meanwhile, saw labor unions as potentially
self-serving monopolistic organizations that could threaten the freedom of
both individual workers and their employers, just as monopolistic corpora-
tions threatened small businesses and consumers.!® While public opinion
data does not exist for this time period, such views seem to have been held
by a substantial portion of the general public, and were especially preva-
lent among those who were excluded from most unions, such as African
Americans.!!°
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In the Court’s view, prounion laws like bans on yellow dog contracts did
not satisfy the police power because such legislation did not directly ame-
liorate working conditions. The justices believed that upholding liberty of
contract and preventing government-imposed or -endorsed union monopoly
was crucial for the long-term prosperity of workers, because the ability of
workers to sell their labor in a free marketplace was their primary asset.
In Coppage v. Kansas, the 1915 yellow dog contract case, Justice Mahlon
Pitney wrote for the Court that “the right [to liberty of contract] is as essen-
tial to the laborer as to the capitalist, to the poor as to the rich; for the vast
majority of persons have no other honest way to begin to acquire property,
save by working for money.”!1!

The conflict between Progressive jurists and the Supreme Court, then,
was not over the question of whether inequality of bargaining power could
justify government regulation of labor markets, but over the appropriate
remedy. The Court’s critics advocated union-led social democracy in place
of a regime of general contractual freedom. A majority of justices, by con-
trast, approved of ameliorative legislation directly addressing what they
saw as oppressive corporate labor practices, but believed that preserving
a general presumption of liberty of contract not only was constitutionally
required but also served workers’ interests.

Progressive legal scholars also strongly objected to the Court’s use of
the due process clauses to invalidate minimum-wage laws, beginning with
Adkins v. Children’s Hospital in 1923.'*? Justices opposed to such laws pro-
vided two plausible public policy reasons why minimum-wage laws were
problematic. First, they noted that such laws would exclude from the labor
market individuals who could not command the government-dictated min-
imum.'’® Second, they argued that minimum-wage laws would ultimately
backfire on workers because if government may establish a minimum, it
may establish a maximum—a concern shared by American Federation of
Labor president Samuel Gompers.!'

By contrast, leading Progressive economists supported minimum-wage
legislation not despite but in part because they understood that it would lead
to increased unemployment among women, members of minority groups,
immigrants, the elderly, the disabled, and other “out” groups that were
less likely to be able to command the minimum wage.!!> Many economiists
believed that some or all of these categories of workers were improperly
driving down wages for worthy, native white male (preferably of Anglo-
Saxon or Germanic origin) heads of households who needed to earn a “fam-
ily wage.”!'¢ Society needed to exclude from the labor market “defective”
workers who could not command the government-dictated minimum.
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Elite Progressive lawyers who defended minimum-wage laws in court
tended to be much more sympathetic to the concerns of minority groups than
were Progressive economists. Nevertheless, a milder version of the econ-
omists’ reasoning found its way into Supreme Court briefs in minimum-
wage cases. For example, Felix Frankfurter defended a minimum-wage law
for women in part by arguing that “the state . . . may use means, like the
present statute, of sorting the normal self-supporting workers from the un-
employables and then deal with the latter appropriately as a special class,
instead of an indiscriminate, unscientific lumping of all workers, with a
resulting unscientific confusion of standards.”''” As for concerns about
the possibility that the government would use the power it had gained to
set minimum wages to also set maximum wages, Progressive reformers
pooh-poohed these fears as paranoia at best—what Thomas Reed Powell
called in a related context a “parade of imaginary horribles.”!18

The debate between Progressives and their opponents also had an em-
pirical aspect. Progressives were convinced that workers’ living standards
were falling and in constant danger thanks to unregulated immigration,
unregulated labor markets, and a paucity of strong labor unions.!'* Support-
ers of liberty of contract, by contrast, believed that workers’ lot, though
often unpleasant, was gradually improving thanks to the American system
of contractual freedom.!?®

Also, while most Supreme Court justices displayed at least some skepti-
cism of the honesty and efficacy of state and federal legislators, historian
Edward Purcell notes that the Court’s Progressive critics “pictured legis-
latures and their expert administrative agencies relatively abstractly and
as they wished them to be, as authentically popular, problem-solving, and
even ‘scientific’ branches of government.” Progressives therefore tended to
assume that labor reform and other regulations were exclusively public-
spirited. By contrast, Progressive legal scholars subjected courts and judges
to a “searing realism” leading to withering criticism,'?!

In short, the story we have inherited from Progressive legal scholars is
that the Supreme Court was so out of touch with reality that it relied on
the “dogma” of liberty of contract and abstract reasoning devoid of social
context to deny needed government assistance to workers. The Progressive
lawyers failed to recognize that the Court’s commitment to constitutional
protection for liberty of contract was hardly “dogmatic.” They were also
largely oblivious of their opponents’ coherent, albeit debatable, rationale for
their skepticism of certain forms of government intervention into the labor
market. This skepticism did not rely on mere ideological abstractions, nor
did it neglect to consider the social consequences of judicial decisions.
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Nevertheless, as Progressives and their admirers came to dominate the
academic world, their understanding of the Court’s labor and other due
process decisions not only emerged dominant but became more and more
exaggerated, until it turned into a morality tale of good-hearted, far-sighted
Progressives battling evil Supreme Court reactionaries. Just as the story of
Lochner v. New York itself has been grossly distorted into a tale of strug-
gling workers versus big business supported by the Supreme Court, the
received wisdom regarding the broader battle between Progressive lawyers
and their “conservative” opponents amounts to a facile “government regu-
lation good, Supreme Court intervention bad” interpretation of constitu-
tional history.

Ironically, despite the calumny heaped on the due process liberty of con-
tract decisions and the Supreme Court justices who wrote them, modern
constitutional jurisprudence implicitly (and sometimes explicitly) draws
a great deal from pre-New Deal due process decisions rejecting novel as-
sertions of government power. Indeed, as we shall see in the next several
chapters, Lochnerian protection of liberty of contract was invoked to jus-
tify some of the most significant early decisions expanding constitutional
protections for the rights of African Americans and women and for civil
liberties, often over the strong opposition of Justice Holmes and his Pro-
gressive allies. Modern “liberal” constitutional jurisprudence, rather than
being directly descended solely from the ideas of early-twentieth-century
Progressive jurists, is a synthesis of Progressive fondness for government
economic regulation, and the classical liberal (“conservative”) support for
individual rights and skepticism of government power reflected in the lib-
erty of contract cases.



CHAPTER FOUR

Sex Discrimination and Liberty of Contract

As the United States rapidly urbanized at the end of the nineteenth cen-
tury, American women increasingly found industrial and other non-
traditional employment outside the home. Calls for legislation to protect
women from long hours and low wages soon followed. Over the next several
decades many states enacted maximum-hours and minimum-wage laws
that applied only to women workers. From the 1890s to the 1930s, litigants
disputed these laws’ constitutionality, with mixed results. Opponents of
sex-based labor laws denounced them not only as violations of liberty of
contract but as violations of women'’s right to legal equality. In the process
of abandoning meaningful constitutional protection of liberty of contract
in the 1930s, the Supreme Court held that women-only labor laws were
permissible. This precedent survived for decades.

The fierce battle in the early twentieth century over the constitutional-
ity of protective labor laws for women was an outgrowth of the broader bat-
tle over the rise of the liberty of contract doctrine. Initially, the Fourteenth
Amendment seemed unquestionably to permit sex-based labor legislation.
The amendment not only failed to specifically guarantee equal legal rights
for women, but also contains the first explicit sex-specific clause in the
Constitution, protecting men’s right to vote.

In 1873, the Supreme Court upheld Illinois’ refusal to license women to
practice law.! Three of the dissenting justices in the Slaughter-House Cases,?
all of whom had vigorously argued that the Privileges or Immunities Clause
protected men’s right to earn a living free from government-established mo-
nopoly, concurred in the ruling. These justices declared that “the natural
and proper timidity and delicacy which belongs to the female sex evidently
unfits it for many of the occupations of civil life . . . the paramount destiny
and mission of woman are to fulfill the noble and benign offices of wife

56
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and mother.”? If Illinois could entirely ban women from becoming lawyers,
sex-based protective laws that simply regulated their employment seemed
even less vulnerable to constitutional challenge. In 1876, the Massachusetts
Supreme Court upheld a law limiting women employed by manufacturing
concerns to ten hours of work per day. The court reasoned that the statute
was an appropriate means of protecting worker health.*

As the liberty of contract doctrine spread in the state courts, however,
sex-based protective laws became vulnerable to challenge as a violation of
that liberty. Ritchie v. People involved a challenge to an Illinois law, sup-
ported by a broad coalition of reform groups, limiting women to an eight-
hour work day.® The case reached the state supreme court in 1895. Illinois
argued that women’s physical weakness compared to men, combined with
women’s unique role in childbearing, justified the law as a health measure.®
The plaintiffs’ attorney responded that the law deprived women of their
right to make a living, and that “women have equal rights with men to
the protection of the Constitution . . . includ[ing] the right to work as they
choose.” The brief cited the testimony of several of the intended beneficia-
ries of the law, who complained that their wages had fallen dramatically
with their hours and that they could no longer support their families.’

The court unanimously invalidated the law. Maximum-hours laws, it
asserted, infringed on the right to liberty of contract. Such laws could only
be upheld if the state provided a valid police power reason to justify this
infringement. States may protect workers who might injure themselves or
others, but they could not create a blanket distinction between male and
female workers. Women, the court wrote, “are entitled to the same rights
under the Constitution to make contracts with reference to their labor as
are secured thereby to men. . . . Her right to choice of vocations cannot be
said to be denied or abridged on account of sex.”®

Ritchie outraged reformers such as Florence Kelley, the primary author
of, lobbyist for, and ultimately enforcement officer of Illinois’ maximum-
hours law.® She exclaimed that “the measure to guarantee the Negro freedom
from oppression [the Fourteenth Amendment] has become an insuperable
obstacle to the protection of women and children.”'® Kelley’s conflation of
women and children, even though child labor was not an issue in the case, is
telling; under the common law, women and children were considered wards
of the state, inherently subject to police power regulation.

Boston attorney F. J. Stimson, by contrast, wrote that “women are citi-
zens, capable of making their own contracts; particularly in states where
they have the right of suffrage, such legislation restricting their hours of
labor is unconstitutional.” Stimson deemed laws singling out women for
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special restrictions to be “class legislation of the worst sort.”!! A representa-
tive of the Illinois Manufacturers’ Association, which funded the successful
challenge to the law invalidated in Ritchie, stated that the decision showed
that “woman is equal to man before the law and that her right to her labor,
which constitutes her property, is as sacred and impregnable as is the simi-
larright of man.”!2 The IMA’s take on the law was undoubtedly motivated
more by pragmatic self-interest than by egalitarian ideology, but as this and
other examples suggest, opposition to protective laws forced employers and
their lawyers to embrace sexually egalitarian ideals, at least rhetorically.!®

In 1898, reform organizations formed the National Consumers’ League
to lobby for the improvement of industrial standards for workers, espe-
cially women workers. Kelley was appointed general secretary and quickly
achieved national prominence in reformist circles. '* The NCL'’s efforts were
supported by the newly-formed National Women’s Trade Union League.
These groups supported protective legislation for women for contradictory
reasons—both because they thought women workers were easily exploited
and needed special protection, and also as a valuable stepping stone toward
sex-neutral laws that would deny women special protection.!®

Kelley has sometimes been described as a “social justice feminist,”
which implies that she saw her activist mission in significant part as chal-
lenging gender-based hierarchies. In fact, Kelley saw women'’s labor issues
primarily as a means of promoting socialist goals.'¢ She expected that sex-
based protective laws would be an entering wedge for broader legislative
gains for all workers. In turn, the expectation that protective laws for women
would become precedents for broader government interventions into the
labor market encouraged many advocates of liberty of contract for men to
become ardent proponents of such rights for women.

Protective labor legislation for women gained the support of a broad
coalition of Progressive reformers. Advocates of such legislation included
paternalists concerned with women’s health; moralists who thought that
low-wage, long-hour jobs tempted women into immorality and prostitu-
tion; “family wage” advocates who sought to protect family men from
“destructive” competition fromwomenworkers; “maternalists” who sought
to promote and preserve women’s maternal role in the family; and eugeni-
cists who believed that workingwomen “weakened the race.”!” Also, many
Progressives believed that labor unions would ultimately negotiate proper
protection for male workers, but that women were unsuited for unionization.
Women, they noted, were much more likely to take temporary or part-time
jobs that were almost never unionized, to abandon wage employment once
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they got married, and to rely on other family members to subsidize their
wages. These circumstances made them less inclined than men to fight for
better wages and working conditions.!?

In Holden v. Hardy in 1898, the Supreme Court upheld a Utah law
mandating a maximum eight-hour day for underground miners.”” Several
state courts subsequently relied on Holden in upholding maximum-hours
laws for women against constitutional challenges.?® The Nebraska Supreme
Court concluded that women had always been considered “wards of the
state,” and that therefore their status for constitutional purposes was analo-
gous to that of the “necessitous miners” in Holden.”!

The Supreme Court’s Lochner ruling invalidating a maximum-hours
law for bakers raised new doubts about the constitutionality of laws regu-
lating women’s work hours. In People v. Williams,* the New York Court
of Appeals relied on Lochner and invalidated a law that prohibited women
from working at night. The law attempted not to shorten women’s overall
hours of labor or improve their working conditions, but simply to ban them
from night work based on stereotypical views of women’s family obliga-
tions. Kelley, for example, opposed women working at night on the grounds
that their children were “not mothered, never cherished, they are nagged
and buffeted.”? In fact, however, many women took night work because
they desperately needed the money, and working at night was the only way
they could work and still take care of their children during the day. The
Court of Appeals concluded that “a woman is entitled to enjoy unmolested
her liberty of person and her freedom to work for whom she pleases, where
she pleases, and as long as she pleases. . . . She is not to be made the special
object of the exercise of the paternal power of the state.”

The Oregon Supreme Court, in contrast, upheld a ten-hour-day and
sixty-hour-week law for women against a challenge from a laundry owner
prosecuted under the law, Curt Muller.?* When Muller appealed to the U.S.
Supreme Court with the help of the state Laundry Owners’ Association, the
fate of all protective laws for women, which had already spread to twenty
states, was at stake.?® Oregon filed a traditional brief focusing on the rele-
vant legal precedents. The brief conceded that the ten-hour law might harm
particular workers and employers. Oregon argued, however, that the “wel-
fare of the individual” had to be balanced “against the welfare of the state
at large.”?°

Florence Kelley and the National Consumers’ League, with the bless-
ing of Oregon’s counsel, asked famed Progressive attorney Louis Brandeis
to write an additional brief defending the law.?” Brandeis apparently decided
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that a frontal attack on Lochner was too risky, even though one member of
the five-vote majority in that case, Justice Henry Brown, had retired and been
replaced by the more Progressive William Moody.? Instead, Brandeis resolved
to distinguish Lochner by showing that women workers were more like the
dependent miners of Holden, in need of paternalistic state protection, than
like the bakers of Lochner, who were entitled to liberty of contract.

Lochner, meanwhile, had suggested that maximum-hours laws were
permissible if they targeted a health threat recognized either by common
knowledge or in the scientific literature.”” Brandeis, then, needed both to
appeal to “common knowledge” about the health effects of long hours on
women, and, in case that wasn’t persuasive, to present statistical and other
evidence in support of restricting women’s hours. Brandeis’s brief began
with an extremely concise legal argument that focused on distinguishing
Lochner. The rest of the brief attempted to establish and defend “four mat-
ters of general knowledge”: that (1) women are physically weaker than men,
(2) a woman’s ill health could damage her reproductive capacity, (3) dam-
age to a woman'’s health could affect the health of her future offspring, and
(4) excess hours of labor for women were harmful to family life.* In short, as
historian Nancy Woloch concludes, the brief “treats all women as mothers
or potential mothers; it either conflates the needs of family and society with
those of women or prefers the former to the latter; and it depicts women as
weak and defective.”3!

A Brandeis biographer writes that Brandeis’s team of researchers, led by
his sister-in-law, Josephine Goldmark, transformed “thousands of shards of
evidence into a complete, logical statement of the accumulated wisdom on
the subject.”*? Other scholars, however, suggest that the brief regurgitated a
“hodgepodge” of “junk social science.” ** In any event, the justices did not
scrutinize the underlying reliability of Brandeis’s evidence, but, as we shall
see, found that this evidence simply reinforced conventional wisdom.

Muller’s brief, meanwhile, argued that the law at issue was unconsti-
tutional under Lochner because like baking, laundry work was not danger-
ous industrial work and was not considered especially unhealthful.?* The
brief cited Ritchie and Williams and, like those two opinions, contained
a strongly worded appeal for women’s equal right to liberty of contract.®
The brief also challenged the prevailing notion that women didn’t need to
work, explaining that not all women were “sheltered in happy homes free
from the exacting demands” of earning a living. Florence Kelley and her
allies argued that to the extent women needed to work, the government
was obligated to protect them from exploitation through protective legisla-



SEX DISCRIMINATION AND LIBERTY OF CONTRACT 61

tion. Muller’s lawyers, by contrast, noted that social custom already limited
a woman’s occupational options, and argued that “her hands” should not
“be further tied by statute ostensibly framed in her interests, but intended
perhaps to limit and restrict her employment.”

Woloch concludes that the Muller briefs show that at this point in his-
tory, “arguments for freedom of contract and sexual equality were natural
allies; they were branches of the same tree, individualism”—or, more pre-
cisely, classical liberalism.3¢ The briefs reflected the stark conflict between
the individualistic, libertarian outlook of Lochner and the labor reformers’
paternalism and acceptance of women’s lack of civic equality. Moreover,
protective laws for women were beginning to attract opposition from femi-
nist activists as well as from industrialists and advocates of a limited police
power. An Oregon suffragist writing in 1906 in Portland’s Woman’s Tribune
objected to the state’s hours law because the government “has no right to
lay any disability upon woman as an individual.”¥

The Supreme Court upheld the law in an opinion by Justice David
Brewer.?® Brewer was famously libertarian on economic matters.* He, along
with his colleague Rufus Peckham, consistently dissented from the Court’s
decisions upholding protective labor legislation. Brewer was also a strong
supporter of women'’s suffrage and contemporary efforts to improve women's
status.®® Nevertheless, like his Progressive counterparts, he believed that pa-
ternalism in the employment context was proper. He wrote that “woman’s
physical structure and the performance of maternal functions place her at a
disadvantage in the struggle for subsistence,” especially “when the burdens
of motherhood are upon her.” Prolonged work hours had “injurious effects”
on women’s bodies and as “healthy mothers are essential to vigorous off-
spring, the physical well-being of woman becomes an object of public inter-
est and care in order to preserve the strength . . . of the race.”*

Brewer noted that Brandeis’s brief provided additional evidence support-
ing the “common belief” that long hours of labor were harmful to women
and their progeny.* While women'’s legal rights had been extended, “there
is that in her disposition and habits of life which will operate against a
full assertion of those rights. She will still be where some legislation to
protect her seems necessary to secure a real equality of right.”** Oregon’s
maximum-hours law was therefore a justified infringement on liberty of
contract. Brewer also concluded that the law was not improper class leg-
islation. “Woman,” he wrote, is “properly placed in a class by herself, and
legislation designed for her protection may be sustained, even when like
legislation is not necessary for men and could not be sustained.”** Later that
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year, he defended this opinion by arguing that he intended “no disrespect
to women,” but that “the race needs her, her children need her; her friends
need her, in a way that they do not need the other sex.”*

Brewer’s Muller opinion won support across the political spectrum, in-
cluding from sources (such as The Nation) that had supported Lochner.*
Brewer’s views, today widely seen as regressive in their attitude toward
women, were in line with those of Florence Kelley, who wrote: “So long as
men cannot be mothers, so long legislation adequate for them can never be
adequate for wage-earning women; and the cry Equality, Equality, where
Nature has created inequality, is as stupid and as deadly as the cry Peace,
Peace where there is no Peace.”#

The Progressive activists of the National Consumers’ League and the
National Women’s Trade Union League were elated with their victory in
Muller. The activists believed that protective legislation would empower
women to bargain with their employers free from the specter of exploitative
hours. The reformers were generally not disturbed by the sexism in the
opinion, because it reflected a “maternalist” ideology—emphasizing the im-
portance of women’s role as mothers—that the reformers generally shared.*®
For example, the Consumers’ League opposed publicly funded day care, gov-
ernment provision of health care to workingmothers, and other benefits for
working women.* Kelley wrote that providing a cash benefit to employed
new mothers would amount to “saying to the wage-earning husband: Send
your wife in to a mill, factory, or sweatshop, and the public . . . will send
you a present for your next baby.” Moreover, such a benefit would serve as
a “bribe to increased immigration of the kind of men who make their wives
and children work.”®® The National Women’s Trade Union League’s Rose
Schneiderman added that “the average working woman” was not concerned
about the effects of protective laws on her career because “she is looking
forward to getting married and raising a family.” Rather than competing
with male workers, women workers should cooperate with men “in the
struggle for economic justice.”!

Reformers who did not adopt maternalist ideology, such as many econ-
omists associated with the American Association for Labor Legislation,
nevertheless supported the outcome in Muller.? Libertarian or equalitar-
ian qualms over Muller’s reasoning were considered less important than
achieving what the reformers saw as concrete legislative gains for workers.>
Finally, elite legal reformers were aware that some women workers would
likely be harmed by protective legislation. Kurt Muller, for example, ap-
parently fired all his women employees and replaced them with male Chi-
nese.* But the reformers thought that such harm was a small price to pay to
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advance Progressive policies that would benefit women, and eventually all
of society.”® Thomas Reed Powell, for example, wrote that a woman worker
threatened with losing her job due to protective legislation must not be re-
garded “as an isolated individual but as a member of a class . . . the loss to
the unemployable is overbalanced by the gain to those whom industry can-
not dispense with.”%¢ Louis Brandeis argued that women who lose their jobs
due to legislation were ultimately being done a service. In many cases, he
speculated, they would find employment “in occupations where they could
be more efficient than the one in which they found themselves,” and they
also would have an incentive to make themselves “more efficient.”>’

Meanwhile, feminist opposition to protective laws slowly grew. In 1908
Louisa Harding, writing in the lowa Suffrage Association’s journal, con-
demned Muller as an “abominable” decision.*® Restricting women’s work
hours, she argued, “practically amounts to confiscation of whatever amount
would have been earned during the forbidden hours.”* Harding wrote in
another feminist journal that the true aim of women’s labor legislation
was not to protect women, but to prevent them from being “enabled in
some measure to enjoy the pleasure of an independent life.”® An editori-
alist added that “the principle of sex legislation is absolutely wrong and
unjust.”6!

Muller settled the constitutionality of maximum-hours laws for women
for federal constitutional purposes. The Supreme Court issued several more
rulings upholding maximum-hours laws for women, including more draco-
nian eight-hour day laws that threatened to ban women from jobs requir-
ing longer hours, like medical residencies.®* Opponents of maximum-hours
laws also fared badly in state courts after Muller. The Illinois Supreme Court
reversed Ritchie and upheld a new state maximum-hours law.® The New
York Court of Appeals, meanwhile, reversed Williams, while acknowledging
that the law “will inflict unnecessary hardships on a great many women
who neither ask nor require its provisions.”®

These and other opinions upholding protective laws for women focused
on women’s physical differences from men and how those differences af-
fected women’s health and the health of their children.®® The New York
Court of Appeals, for example, argued that the government could regulate
women'’s working conditions to ensure “healthy mothers” who could give
birth to “vigorous offspring.”® Many reformers with feminist sympathies
would have preferred the courts to instead rely on the perceived need for
protection of women workers due to women’s inferior socioeconomic posi-
tion, and the need for government intervention on behalf of workers more
generally. Such socioeconomic arguments soon became more prominent,
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as debate over maximum-hours laws gave way to debate over the constitu-
tionality of women-only minimum-wage laws. The National Consumers’
League filed a brief before the Supreme Court on this issue in Stettler v.
O’Hara.’ The brief, authored by Brandeis, Goldmark, and Felix Frankfurter,
made a sex-neutral argument in favor of minimum-wage laws. It argued that
“when no limit exists below which wages may not fall, the laborer’s free-
dom is in effect totally destroyed.”®® True liberty, therefore, was not liberty
of contract, but the right to a decent wage.

Other arguments in the brief appealed to contemporary sexism. The brief
claimed that women were unable to negotiate effectively with their employ-
ers for a variety of biological and socioeconomic reasons. It also asserted a
eugenic “mother of the race” argument, contending that “the health of the
race is conditioned upon preserving the health of women, the future moth-
ers of the republic.” Brandeis, Goldmark, and Frankfurter also appealed to
fears that “incompetent and defective” women workers who were unable to
command a family wage were “driving down wages.”%

As in Muller v. Oregon, the brief relied on various extralegal sources.
Chief Justice (and Lochner dissenter) Edward D. White, unimpressed, sar-
donically remarked that he “could compile a brief twice as thick to prove
that the legal profession ought to be abolished.””® Nevertheless, the Stettler
Court, in a 4-4 ruling with no opinion, refused to disturb a lower court
ruling upholding the law. Brandeis, who had just joined the Court, recused
himself. Because Brandeis was a clear fifth vote in favor of upholding the
law, the constitutionality of minimum-wage laws for women seemed estab-
lished, and such iaws spread to states around the country.

Meanwhile, opposition to sex-based protective laws from working women
and their supporters gradually gained institutional support. Sarah Hagan,
an activist in the San Francisco garment workers’ union, remarked, “If this
minimum wage is so good for women, why isn’t it good for men wage-
earners? The men say, try it on the women first. We're tired of being tried
on.””" In 1915, women enraged at the displacement of thousands of women
workers—especially printers, restaurant employees, and streetcar workers—
by New York’s prohibition of night work by women founded the Women’s
League for Equal Opportunity.”? The League’s first president declared that
protective legislation “will protect women to the vanishing point.””® Two
years later, another group of women founded the Equal Rights Association
to educate the general public about what they saw as the negative effects
of protective laws for women.”* The National Federation of Business and
Professional Women also opposed sex-based labor laws.”® A transportation
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worker, one of hundreds to lose her job when New York banned night work
and adopted a fifty-four-hour maximum work week for women, mocked the
claim that New York’s law would put woman workers on “Easy Street”; she
remarked, “Well, it put us on the street all right!”7¢

The most significant feminist opposition to protective laws for women
came from the National Woman’s Party. Formerly a suffragist group, the
NWP dissolved after the Nineteenth Amendment guaranteed women the
right to vote, and reconstituted for the purpose of lobbying for passage of
an equal rights amendment (ERA) that would guarantee women full legal
equality. Progressive reformers both within and outside the NWP urged the
organization to agree to include a provision in the ERA exempting protec-
tive laws.”” After some hesitation the NWP, under the leadership of Alice
Paul, refused.”® Paul and other NWP leaders believed that protective laws
prevented women from entering male-dominated professions and set a dan-
gerous precedent for other sex-based legislation.”

Critics charged that the NWP’s opposition to sex-based protective laws
meant that the organization’s leaders were tools of big business, or were
laissez-faire ideologues. ® But consistent with the steep decline of classical
liberalism in the United States at this time, few NWP members supported
laissez-faire economic policies. Indeed, many of them supported protec-
tive laws that covered all workers—a position the NWP officially, though
somewhat halfheartedly, adopted during the Great Depression.?! Feminist
supporters of free market economic policies, such as Suzanne La Follette,
congregated in the small League of Equal Opportunity, which opposed pro-
tective labor laws generally, including sex-neutral ones.®?

The NWP’s resolve not to endorse a protective-legislation exception was
strengthened by the evolution of Progressive attitudes toward protective
laws for women. As we have seen, Progressive reformers had initially sought
protective laws for women primarily as an opening wedge to protect all
workers. By 1920, however, protecting women from “exploitative” industrial
labor, and male workers from female competition, had become an end in
itself for many Progressives.

As NWP activists were well aware, in the decade following 1910 the AFL
began to endorse and lobby for protective labor legislation that applied only
to women, while opposing such legislation for men.* Protective laws for
women seldom passed without the AFL’s active support.?* As a Department
of Labor study concluded, “Ostensibly, the organized workmen supported
labor legislation for women on grounds of humanitarianism, but in reality
self-protection [from competition by women workers] was the dominant
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motive.”® Despite the AFL’s self-interested and sexist motives and its
fierce opposition to sex-neutral protective labor laws, Florence Kelley and
the NCL were happy to ally with the AFL in lobbying for protective laws
for women.

Kelley also allied with prounion Progressive economists who supported
minimum-wage laws for women because such laws would exclude many
women from the workplace.®® These economists believed that wages tracked
the consumption needs of workers, and not marginal productivity as other
economists argued (and as is widely accepted today). They also believed that
women workers had lower consumption needs then men, either because of
their nature or because they often saved on expenses such as rent by living
with their parents. Women workers therefore constituted unfair compe-
tition with men. Kelley, influenced by these ideas, praised an Australian
minimum-wage law for protecting white male workers from the “unbridled
competition” of “women, children, and Chinese.” ¥ Even Progressive econ-
omists who accepted marginalist economics argued that industries that paid
substandard wages were “parasitic” and should be forced to either invest
in technology to improve productivity or go out of business, rather than
relyingon “sweatedlabor” and degradinglabor standards.®® Allowingwomen
to work at a “market wage” in these parasitic industries undermined the
ability of men to earn sufficient money to provide for their families.

The Progressive economists’ understanding of labor markets was re-
flected in a women-only minimum-wage law Congress enacted for the Dis-
trict of Columbia. The law calibrated the required compensation with results
of studies showing the wage a woman needed to earn to be able to afford
necessities. The law’s supporters also hoped that because the wage rate was
set “scientifically,” the courts would find that it was not arbitrary, and
therefore was not a violation of due process rights.

The D.C. Court of Appeals nevertheless declared the law unconstitu-
tional as a violation of liberty of contract. The District of Columbia hired
Felix Frankfurter to defend the law before the Supreme Court. Frankfurter
filed a “Brandeis brief” prepared in large part by Molly Dewson, containing
more than one thousand pages of documentation supporting the law. Un-
like Brandeis’s brief in Muller, however, Frankfurter also spent substantial
energy on legal argument. Also in contrast to the original Brandeis brief,
Frankfurter did not focus on women’s alleged disabilities. Instead, he
“emphasiz(ed] the fictitious nature of freedom of contract when the em-
plovee was bargaining for a wage that did not meet her cost of living,”% and
argued that setting minimum wages would stimulate industrial efficiency.®
He also argued that “semi-employable” or “unemployable” workers who
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could not receive an adequate market wage should “accept the status of a
defective to be segregated for special treatment as a dependent.”!

Frankfurter spent only a page contesting the lower court’s suggestion
that the law unconstitutionally discriminated against women. The brief
cited Muller for the proposition that the legislature may take differences
between men and women into account. The opposing brief, meanwhile,
made a strong women'’s rights argument, relying on information supplied
by Alice Paul and the NWP.%

To the surprise of most legal observers, who had believed that Loch-
ner was defunct after the Supreme Court upheld a maximum-hours law
for industrial workers in 1917, and who had observed that several states
had upheld minimum-wage laws,* the Court revived Lochner in Adkins v.
Children’s Hospital, and invalidated the minimum-wage law. Writing for
a 5—3 majority—with Justice Brandeis recused—Justice George Sutherland
suggested that the law unconstitutionally infringed on liberty of contract
in a variety of ways, especially by placing an arbitrary, unfair burden on em-
ployers to support employees who lacked the skills to earn a better wage.®
Moreover, the law imposed the potential burden of unemployment on work-
ers subject to the minimum wage, including Willie Lyons, a plaintiff in the
case. Sutherland pointed out that Lyons had testified at trial that she had
been fired from herjob as an elevator operator because of the minimum-wage
law, and had been unable to secure equally desirable employment.®® Suther-
land added that the power “to fix high wages connotes, by like course of
reasoning, the power to fix low wages,” a power that could be turned against
women and other workers.

Sutherland added that despite the claim that the law set minimum wages
based on a scientific study of women’s consumption, the wage assigned var-
ied by occupation. The government could not explain why the law assumed
that women in some fields had lower consumption needs than women in
other fields. Sutherland pointed out that the law did not take into account
the disparate needs of individual women who shared an occupation.” Suther-
land described Frankfurter’s brief as a “mass of reports” that were “interest-
ing but only mildly persuasive.” Faced with the argument that women’s
disabilities were such that they should not be accorded the same rights
as men to make contracts, Sutherland responded that “we cannot accept
the doctrine that women of mature age . . . require or may be subjected to
restrictions upon their liberty of contract which could notlawfully be imposed
in the case of men under similar circumstances.” Sutherland noted “the
present day trend of legislation,” especially the Nineteenth Amendment,
“as well as that of common thought and usage,” by which women have
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been “emancipat(ed]” from “the old doctrine that she must be given special
protection or be subjected to special restraint in her contractual and civil
relationships.”

Chief Justice Taft wrote a dissent, as did Justice Oliver Wendell Holmes.
Taft criticized the majority for reviving Lochner, which he had thought de-
funct. Holmes mocked the notion that the Nineteenth Amendment signaled
that the law should treat women the same as men: “It will need more than
the Nineteenth Amendment to convince me that there are no differences
between men and women, or that legislation cannot take those differences
into account.”

Critics outside the Court were even more scathing. Frankfurter attacked
Sutherland’s opinion as a “triumph for the Alice Paul theory of constitu-
tional law, which is to no little extent a reflex of the thoughtless, unconsid-
ered assumption that in industry it makes no difference whether you are a
man or woman.”” Kelley wrote that the decision gave “the unorganized, the
unskilled, the illiterate, the alien, and the industrially sub-normal women
wage-earners the constitutional right to starve. This is a new Dred Scott
decision.”®” Judge Learned Hand anonymously attacked the Court for pro-
tecting a “right to starve.”1%®

By contrast, a defender of the decision praised the majority for protecting
women of below-average ability who could not command the minimum wage
from the “severe sentences” of “idleness and pauperism.”!! An article in
The Survey concluded that it was “distinctly harmful to the best interests of
women to limit their opportunities for employment and advancement by ar-
tificial distinctions between them and men.”'?2 The National Woman'’s Party
praised Sutherland’s opinion as “women’s Magna Charta.”'® Doris Stevens,
an NWP activist, wrote that “protection, no matter how benevolent in mo-
tive, unless applied alike to both sexes, amounts to actual penalization.”!

Historians, even those skeptical of sex-based labor laws on feminist
grounds, have overwhelmingly sided with Sutherland’s critics. William
Leuchtenberg captures the tone of this criticism when he suggests that
Sutherland’s opinion was based on the “dogma” that “a great corporation
and its employee—even someone as powerless as a chambermaid—each has
an equivalent right to bargain about wages.”'® To the extent that histori-
ans have taken note of Sutherland’s rhetoric supporting women's rights,
they have generally considered it a ploy—at best superfluous and at worst
disingenuous—to cover the Court’s support of reactionary economic poli-
cies.!® What these critics typically fail to discuss, or even acknowledge,
is that despite his reputation as a “conservative,” Justice Sutherland was
a longstanding and sincere supporter of women'’s rights. In his pre-Court



SEX DISCRIMINATION AND LIBERTY OF CONTRACT 69

career as a Republican senator from Utah, he had been a leading supporter of
women’s suffrage in general,'”” and of the Nineteenth Amendment, which
he introduced in the Senate, in particular. (In contrast, Justice Brandeis,
Sutherland’s nemesis on minimum-wage laws and other issues, was not a
feminist and was a belated and somewhat reluctant supporter of women'’s
suffrage.)'®® Sutherland also advised the NWP during the battle to ratify
the Nineteenth Amendment, and later in efforts to draft the Equal Rights
Amendment.!%

After Adkins, the constitutionality of sex-based protective laws was tem-
porarily settled. Maximum-hours laws remained constitutional under the
Muller precedent, which the Court declined to overrule after Adkins. In
Radice v. New York, the Court unanimously upheld a state ban on night
work by women just a year after Adkins.''? Justice Brandeis told Frankfurter
that the initial vote in conference was 5—-4 and “was teetering back and
forth for some time.” Sutherland was the swing voter, and “after a good deal
of study” he reaffirmed his vote to uphold the law. The other four justices
were not persuaded, and believed that the law arbitrarily banned some types
of night work but not others. Rather than attract additional controversy
to the Court (which was becoming a major issue in the 1924 presidential
elections) by creating a 5—4 decision, those justices chose not to dissent.
Brandeis warned Frankfurter that equal protection “looms up even more
menacingly than due process.”!!!

Some historians have seen inconsistency or hypocrisy in the Radice de-
cision. They argue that Radice shows that the Court’s conservatives were
not truly concerned with protecting liberty of contract for women. Rather,
combined with Adkins, Radice suggests that the justices merely wanted to
preserve the ability of employers to pay low wages.!'? If the story Brandeis
told Frankfurter is correct, this criticism loses force, as four of the five jus-
tices in the Adkins majority also thought the night-work ban was uncon-
stitutional, even if they didn’t bother to express that view in dissent. And
there is little doubt that Sutherland supported women’s rights, despite his
vote in Radice.

Moreover, critics typically ignore Muller’s precedential force. Muller
held that real physical differences between men and women justified laws
limiting women’s working hours. Although a clever attorney could find
a way to distinguish maximum-hours laws challenged in Muller from
bans on night work challenged in Radice, both kinds of laws were justi-
fied as accommodations to women'’s presumed physical frailty. By contrast,
minimum-wage laws were not based on physical differences between men
and women and therefore were not controlled by the Muller precedent;
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Sutherland and the other justices in the Adkins majority consistently main-
tained that women were just as competent to negotiate for wages as were
ents

The controversy over the constitutionality of state minimum-wage laws
for women revived in the 1930s. In the wake of the Great Depression, some
states started to enforce minimum-wage laws that had been dormant since
Adkins, while other states passed new legislation.!'* A combination of eco-
nomic hardship and four relatively Progressive appointments to the Supreme
Court by Presidents Coolidge and Hoover—Cardozo, Hughes, Roberts, and
Stone—suggested that the issue was ripe for reconsideration by the Court.
The new justices provided critical votes for the 5-4 majority to Nebbia v.
New York,''> a 1934 case that upheld a law regulating the price of milk.
The Nebbia Court abandoned the notion that government could only regu-
late prices charged by “businesses affected with a public interest.” Because
the Adkins Court had analogized the government’s power over the price of
labor to its power over the price of goods, Nebbia seemed to signal that the
Court would now uphold minimum-wage laws.

Nevertheless, in 1936 the Courtinvalidated New York’s minimum-wage
law for women.!'® Justice Owen Roberts, a moderate Hoover appointee,
joined the Court’s four consistent proponents of a limited state police power
in the s—4 decision. The Court wrote that “the State is without power” to
regulate “contracts between employers and adult women workers as to the
amount of wages to be paid.” It added that “proscribing minimum wages
for women alone would unreasonably restrain them in competition with
men and tend arbitrarily to deprive them of employment and a fair chance
to find work.”

Secretary of the Interior Harold Ickes demonstrated that many reform-
ers continued to analogize the appropriate legal status of women to that of
minor children. He wrote sarcastically that the Court upheld the “sacred
right” of “an immature child or helpless woman to drive a bargain with
a great corporation,”!!” even though the issue of child labor had not been
before the Court.

After much public outrage over this and other controversial Supreme
Court decisions, and the overwhelming reelection of President Franklin
Roosevelt, in the following year Roberts switched sides.!!'®* The Court is-
sued a broad opinion, authored by Chief Justice Charles Evans Hughes, up-
holding a minimum-wage law for women in West Coast Hotel v. Parrish.'"
Its primary argument did not directly challenge the constitutional right to
liberty of contract. Instead, the Court narrowed liberty of contract’s scope
and signaled its acquiescence to protective labor laws, sex-specific or not.
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The Court argued that liberty of contract was merely a subset of liberty
and could be abrogated in the public interest, as other Supreme Court prec-
edents, such as Muller, had shown. Given economic conditions during the
Depression, a state legislature could reasonably try to guarantee women
workers a living wage, even if this resulted in unemployment among those
who could not command the minimum.!2°

Hughes also raised a more direct challenge to the concept of constitu-
tional protection of liberty of contract. He asserted that when an employer
pays a worker less than a living wage, the employer is implicitly relying
on subsidies from taxpayers in the form of relief payments to sustain the
worker.'?! Liberty, according to Hughes, could not be defined as the right of
a necessitous worker to make a contract for less than a living wage, nor as
the right of the employer to loot the public fisc by relying on government
resources to subsidize inadequate wages.

Progressives and New Dealers celebrated their victory in West Coast
Hotel, and the ruling helped clear the way for extensive federal and state
regulation of the labor market, a long-standing reformist goal. The deci-
sion, however, was a significant step backwards for women'’s rights relative
to the egalitarian pronouncements in Justice Sutherland’s Adkins opinion.
While Adkins emphasized women'’s civic equality in light of social changes
and the passage of the Nineteenth Amendment, West Coast Hotel Court
adopted a Muller-like patriarchical view of women’s place in society, even
though the opinion’s reasoning did not hinge on differentiating between the
rights of male and female workers. Hughes quoted Muller for the proposi-
tion that “though limitations upon personal and contractual rights may be
removed by legislation, there is that in [women’s| disposition and habits of
life which will operate against a full assertion of those rights.”!??

Sutherland, meanwhile, penned another rousing defense of women'’s
rights in his West Coast Hotel dissent. He wrote that women should not
“be put in different classes in respect of their legal right to make contracts;
nor should they be denied, in effect, the right to compete with men for work
paying lower wages which men may be willing to accept.” Sutherland added
that “the ability to make a fair bargain, as everyone knows, does not depend
on sex.”'??

For the next three decades, courtsrelied on Hughes’ dicta in West Coast
Hotel that women had limited rights in the workplace to uphold the consti-
tutionality of laws that excluded women from various occupations. In 1948,
forexample, the Supreme Court upheld a Michigan law prohibiting women
from working as bartenders.'?* The law was purportedly aimed at protect-
ing women’s morals, but the law’s primary advocates were labor unions
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representing male bartenders. Moreover, the law allowed women to work
as cocktail waitresses, which would seem at least as great a threat to their
moral standing.!”® Nevertheless, the Court unanimously upheld the law.
Justice Frankfurter, writing for the Court, rejected the plaintiffs’ claim that
their right to pursue a livelihood was violated. He dismissively responded
that this was “one of those rare instances where to state the question is
in effect to answer it.” By 1960, twenty-six states prohibited women from
working as bartenders.'?* Women workers remained subject to special pro-
tective legislation until Title VII of the 1964 Civil Rights Act and a series of
Supreme Court cases in the early 1970s established that such laws consti-
tuted illegal discrimination.
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Liberty of Contract and Segregation Laws

he relationship between the rise of Jim Crow segregation laws and the

police power/due process jurisprudence of the liberty of contract era is
often misconstrued. In particular, legal scholars frequently claim that Loch-
ner and the notorious 1896 case of Plessy v. Ferguson, which upheld a law
requiring railroad segregation, were based on similar ideological premises.
Bruce Ackerman, for example, argues that the majority opinion in Plessy
had a “deep intellectual indebtedness to the laissez-faire theories expressed
one decade later in cases like Lochner.” Cass Sunstein posits an “extremely
close link” between Plessy and Lochner because both cases purportedly re-
lied on the idea that existing resource distributions were neutral. Derrick
Bell similarly argues that Plessy and Lochner each “protected existing prop-
erty arrangements at the expense of exploited groups.”!

These scholars neatly tie together modern liberals’ hostility to both
Plessy and Lochner, but they ignore or understate some very important dif-
ferences—indeed, some significant conflicts—between the two cases.? In
stark contrast to Lochner, Plessy adopted a broad, deferential understanding
of the states’ police power. Lochner and other cases invoking liberty of con-
tract to invalidate labor regulations were the béte noire of elite Progressive
attorneys. Plessy and other cases upholding segregation laws, by contrast,
met with general Progressive approval. Plessy, unlike Lochner, reflected a
Supreme Court majority influenced by such Progressive ideas as the use of
state power to counteract corporate power, the blurring of the line between
state and private action, and the importance to constitutional argument of
contemporary science and social science, including purportedly scientific
understandings of race.®> As we shall see, the tension between liberty and
property rights on one side and segregation laws on the other was resolved

73
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in favor of the former in the important but largely neglected case of
Buchanan v. Warley in 1917.

Plessy involved an 1890 Louisiana statute that required railroads to en-
force racial segregation. At the time, segregation in public places was com-
mon throughout the South. But segregation was not universal, and it was
under increasing pressure from civil rights activism and from the liberaliz-
ing influence of urbanization and market interactions between whites and
African Americans.* To stifle these liberalizing influences and curry favor
with white constituents who preferred segregation, politicians began to pro-
pose and enact laws requiring separate public accommodations for blacks
and whites, including on railroad cars.® Railroad companies were often
hostile to segregation laws, which they found costly. First, to the extent
that states enforced the “equal” part of the “separate but equal” provisions
of typical segregation laws, railroads faced dramatically increased expenses.
For example, they might be obligated to provide separate first-class cars for
whites and blacks, despite limited demand from the latter. Second, train
conductors were forced to determine on the spot whether an individual with
a medium skin tone was a “light-skinned Negro” relegated to the “colored
car” or a “dark-skinned white” required to sit in the “white car.” Railroads
faced lawsuits both for being insufficiently vigorous in enforcing separate-car
laws, and for mistakenly assigning whites to the wrong car.

When the Louisiana legislature was debating a proposed railroad seg-
regation ordinance, a New Orleans-based civil rights group, the American
Citizens’ Equal Rights Association of Louisiana, led the opposition to it.
Like opponents of segregation laws in other parts of the South, the associa-
tion denounced segregation laws as “class legislation.”” When the ordinance
became law, the association resolved to challenge its constitutionality. With
a local train company’s cooperation, it arranged Homer Plessy’s arrest for
violating the law to create a test case.® Plessy’s attorneys contended that the
segregation ordinance violated the Fourteenth Amendment’s Equal Protec-
tion Clause. The argument was hardly frivolous. A leading treatise author
and liberty of contract advocate, Theodore Dwight, argued vigorously that
segregation laws were unconstitutional.” Nevertheless, the Supreme Court
voted 7-1 touphold the law. In an opinion by Justice Henry Brown, the Court
argued that the right to sit in an integrated train was a mere social right,
unprotected by the Fourteenth Amendment.!° Moreover, the Court had al-
ready held that laws banning interracial marriage did not infringe the Equal
Protection Clause, because they restricted blacks and whites equally.!' The
same principle applied to segregation laws. If African Americans believed
segregation to be subordinating, that was no concern of the Court.
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Plessy’s narrow understanding of the prohibition on class legislation with
regard to segregation laws was consistent with the Court’s more general
equal protection/class legislation jurisprudence, which at this time was ex-
tremely deferential to state and local legislation.'? Plessy, however, went
much further than necessary to uphold the Louisiana segregation statute.
The Court could have limited its reasoning to stating that the Fourteenth
Amendment does not protect “social rights” like integration. Instead, it gra-
tuitously endorsed the presumptive constitutionality of segregation laws
that infringed on “civil rights.” The Court explained that African Americans
and whites were both biologically distinct and instinctively hostile to each
other; segregation laws were therefore presumptively reasonable exercises
of the police power.'?

Perhaps the most puzzling aspect of Plessy is the Court’s assertion that
allowing the railroad to voluntarily run integrated cars would amount to en-
dorsing an “enforced commingling” of whites and African Americans.'* The
mystery evaporates if one looks at Plessy as a railroad case and not just as
a segregation case. Railroads were the most unpopular and most regulated
industry in late-nineteenth-century America. As common carriers that fre-
quently had monopolies on particular routes, railroads were often treated
as quasi-public utilities. Railroad segregation laws were an integral part of a
populist/Progressive movement in the South to control perceived corporate
abuses via government regulation.’ To many Southern whites of that era,
railroads were abusing their monopoly status and flaunting their disregard
for (white) public opinion by running integrated trains, forcing white pas-
sengers who wanted to travel on segregated routes to sit in the same cars as
African Americans. The Plessy majority apparently agreed that Louisiana’s
segregation law was restoring the natural state of affairs against the rail-
roads’ “enforced commingling of the races.”!¢

Justice John Marshall Harlan, the lone dissenter in Plessy, argued that
the case was not about social equality, but about the rights of locomotion
and association. Harlan argued that “if a white man and a black man choose
to occupy the same public conveyance on a public highway, it is their right
to do so; and no government, proceeding alone on grounds of race, can pre-
vent it without infringing the personal liberty of each.”!” Harlan explained
that the segregation statute was an obvious example of illicit class legisla-
tion: “But in view of the constitution, in the eye of the law, there is in this
country no superior, dominant, ruling class of citizens. There is no caste
here. Our constitution is color-blind, and neither knows nor tolerates classes
among citizens. In respect of civil rights, all citizens are equal before the
law.”18
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Civil rights advocates were a small and discouraged lot in the early twen-
tieth century, and the Supreme Court’s dismissive rejection of the equal
protection claim in Plessy was disheartening. However, Lochner’s defense
of liberty of contract, its narrow view of the police power, and its general
libertarian presumptions provided hope that the Due Process Clause might
aid civil rights activists.' Plessy itself had suggested that the state may not
interfere with truly voluntary integration (as opposed to “enforced commin-
gling”) of the races, which raised the possibility that some segregation laws
could be vulnerable to assertions that they violated liberty of contract.?

In Berea College v. Kentucky (1908), the Supreme Court confronted
the issue of whether Lochner could be used as a constitutional weapon to
combat legally mandated segregation.?! Berea College, a private, integrated
school, challenged a new Kentucky segregation law. The college argued that
the law violated the rights of liberty and property guaranteed by the Four-
teenth Amendment. When the case reached the U.S. Supreme Court, Berea
argued that as a private school it “stands upon exactly the same footing as
any other private business.”?? The college’s brief relied on and quoted from
what Progressive jurists considered a rogue’s gallery of liberty of contract
cases, and it included an especially lengthy quote from Lochner.?

Berea pointed out that the only whites who came into contact with
African Americans at the college were those who voluntarily chose to teach
or study there. Unlike in Plessy, there was no question of an “enforced
commingling of the races.” The state therefore had no legitimate interest in
forcing segregation upon Berea College. %

Kentucky’s brief, in turn, expressly disputed Berea’s contention that the
voluntariness or involuntariness of interracial interaction was relevant. Seg-
regation laws were needed not to reinforce social norms, but “to maintain
the purity of blood and avoid an amalgamation [i.e., miscegenation].”?> Ken-
tucky cited studies purportedly demonstrating that African Americans are
mentally inferior to whites, and mulattoes even less intelligent. The state
argued that these studies showed the dangers of miscegenation; integrated
education, it argued, would inevitably lead to miscegenation.?® Kentucky’s
brief also reflected Progressive-era hostility to claims that individual rights
superseded the government’s power to regulate for the common good. “The
welfare of the State and community is paramount to any right or privilege
of the individual citizen,” Kentucky argued. “The rights of the citizen are
guaranteed, subject to the welfare of the State.” ¥

In short, given the parties’ arguments, the Court faced a stark choice be-
tween theliberty of contract and narrow scope of the police power it had en-
dorsed in Lochner, and the statism and sociological jurisprudence of Plessy.
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The Court evaded the conflict by ruling on nonconstitutional grounds,
upholding the law as a lawful amendment to Berea’s corporate charter.?®
Justice Holmes concurred in the judgment but did not join the majority
opinion, perhaps because he would have preferred a broader assertion of state
authority.

In dissent, Justice Harlan argued that the segregation statute was “an ar-
bitrary invasion of the rights of liberty and property guaranteed by the 14th
Amendment against hostile state action.”?” Harlan explained that the right
to impart instruction was both a property right and a liberty right under the
Fourteenth Amendment. These rights could only lawfully be infringed if
the instruction was by nature either harmful to public morals or a threat to
public safety. Harlan, citing Allgeyer v. Louisiana and the controversial lib-
erty of contract opinion he had authored earlier in 1908 in Adair v. United
States, noted that the Supreme Court “has more than once said that the
liberty guaranteed by the Fourteenth Amendment embraces ‘the right of
the citizen to be free in the enjoyment of all his faculties,’ and ‘to be free to
use them in all lawful ways.’ ”%° Besides the teachers’ rights, Harlan asserted
that the students themselves had a right to voluntarily sit together in a pri-
vate institution to receive “instruction which is not in its nature harmful
or dangerous to the public.”?! Justice William Day also dissented, but for
unknown reasons he did not join Harlan’s opinion or write one of his own.

The result in Berea College received unanimous support from law review
authors who commented on it. Some of the praise for the case reflected
overt racism.?? The Court’s opinion also delighted opponents of the liberty
of contract doctrine. The Virginia Law Register editorialized that the opin-
ion was a “shining star,” commendable “not so much for the set back it
gives the Negrophile, but for the salutary doctrine laid down as to the right
of a State to control its creation, the corporations.” Law Notes praised the
Court for reining in “corporate aggression.” Prominent attorney and legal
historian Charles Warren praised the Court for its “wise policy” of uphold-
ing most of the regulations that came before it, including the segregation
law at issue in Berea College.®

While Berea College was a blow to opponents of Jim Crow, the opinion
left room for future constitutional attacks on segregation laws that applied
to private parties.?* The Court did not, as it did in Plessy, endorse racism or
suggest that any “reasonable” segregation statute came within the police
power. Moreover, the Court hinted that Kentucky’s segregation law would
have been unconstitutional as beyond the police power had it been applied
to an individual or to an unincorporated business.*®* Most important in hind-
sight, Berea College did not foreclose a challenge to the constitutionality
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of residential segregation laws. Starting in 1910, many cities in the South,
in border states, and in the lower Midwest responded to a wave of African
American migration from rural areas by passing laws mandating housing
segregation.’® More cities were prepared to follow suit if the laws survived
constitutional challenges.?”

At this time, vocal opponents of segregation could be found among in-
tellectuals and political activists who agreed on little else, but despite their
ideological diversity, they were few and far between.’® Most Progressive
political and intellectual leaders shared the racism of the day and did not
support equal rights for African Americans.*® While segregation was broadly
popular in much of the United States, many Progressive reformers found
the idea of laws requiring residential segregation especially appealing.

Echoing Plessy, some Progressive intellectuals contended that capital-
ism forced the races to live together.®® Other Progressives argued that co-
erced residential segregation was necessary to reduce racial friction, limit
the spread of communicable disease, and to protect the value of white-owned
property. Meanwhile, leading Progressive social scientists promoted pseudo-
scientific theories of race differences.*' The legal world was far from immune
from these intellectual trends. Even a generally liberal-minded Progressive
scholar like University of Chicago law professor Ernst Freund supported
racial zoning.*> The minority of Progressive jurists who supported racial
equality rarely made that support a priority.®

Residential segregation laws met with some initial judicial resistance
as state courts held that significant restrictions on property rights may not
apply retroactively.* The Virginia and Georgia supreme courts, meanwhile,
upheld residential segregation laws as reasonable exercises of the police
power. These courts argued that residential segregation would prevent race
friction, disorder, and violence.*®

The residential segregation case that eventually reached the U.S. Su-
preme Court, Buchanan v. Warley, originated in Louisville, Kentucky.* In
1908, wealthy black businessmen and professionals in Louisville began to
buy houses in residential neighborhoods dominated by whites. This caused
a great deal of alarm and consternation among whites.*’” The result was an
ordinance that forbade “any colored person to move into and occupy as a
residence . . . any house upon any block upon which a greater number of
houses are occupied . . . by white people than are occupied . . . by colored
people.” The opposite restriction applied to whites.

The Louisville NAACP, backed by the national organization, soon or-
ganized a test case. William Warley, an African American, signed an agree-
ment to purchase a lot on a majority-white block from Charles Buchanan,
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a white real estate agent who opposed the segregation ordinance. The con-
tract between the two parties specified that the transaction would not be
consummated unless Warley had “the right under the laws of the state of
Kentucky and the city of Louisville to occupy said Property as residence.”*
Buchanan'’s attorney argued that the law reduced the value of his property
by preventing him from selling his property to African Americans. The law
therefore violated his client’s Fourteenth Amendment right not to be de-
prived of property without due process of law. The Kentucky courts upheld
the law in opinions that combined racist assumptions about African Ameri-
cans with Progressive notions of the role of modern government.* The
Kentucky Court of Appeals explained that “the advance of civilization . . .
has resulted in a gradual lessening of the dominions of the individual over
private property and a corresponding strengthening of the relative power of
the state in respect thereof.”*°

The NAACP had little reason to be sanguine about its prospects before
the Supreme Court. First, racism was at a post-Civil War peak. The federal
government’s racial policies exacerbated the deteriorating situation for Af-
rican Americans. The Wilson administration was unabashedly devoted to
white supremacy, and Congress was only marginally better.’! Second, the
Court would somehow have to distinguish Plessy, which seemed to hold
that segregation was a presumptively proper police-power objective.?? Third,
Progressivism so dominated mainstream legal thought that Charles Warren
remarked in 1913 that “any court which recognizes wide and liberal bounds
to the State police power is to be deemed in touch with the temper of the
times.”*3 Fourth, the Supreme Court had consistently upheld land use regu-
lations that had been challenged as violations of the Due Process Clause,
and Jim Crow racial segregation was part of a broader pattern of Progressive
land use regulation.® Fifth, the Court was consistently rejecting challenges
to claimed exercises of the police power.% Sixth, legal commentators were
nearly unanimous in their belief that residential segregation laws were con-
stitutional, just as they had supported the constitutionality of the Kentucky
segregation law at issue in Berea College.

Law review authors denied that residential segregation laws violated
equal protection norms. They argued that the laws restricted both races
equally, thus creating a “distinction” but not a “discrimination.” Given the
Plessy precedent, they added, such laws were clearly reasonable exercises of
the police power.* Legal commentators also disputed the notion that resi-
dential segregation laws unconstitutionally interfered with property or con-
tract rights. Segregation was reasonable and necessary, these authors argued,
to prevent race conflict. Moreover, they believed that the courts should give
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the police power a broad scope, in line with the Progressive spirit of the
time. A student writing in the Michigan Law Review condemned as “ultra-
conservative” a state court opinion invalidating a segregation ordinance as
a violation of vested property rights.5”

The one glimmer of hope for the NAACP and other civilrights advocates
was that after decades of neglecting African Americans’ rights, the Court
had recently issued a series of surprisingly liberal race-related opinions. Bai-
ley v. Alabama and United States v. Reynolds invalidated coercive South-
ern labor laws that primarily affected African American workers; McCabe
v. Atchison, Topeka e) Santa Fe Railway Co. stated that railroads acting
under color of state segregation laws must ensure that African American
passengers had the same access as white passengers to first-class accom-
modations; and Guinn v. United States and Myers v. Anderson held that
“grandfather clauses” that implicitly discriminated against potential black
voters violated the Fifteenth Amendment.*®

When Buchanan reached the Supreme Court, the plaintiffs filed two
briefs, one written by NAACP president Moorefield Storey and the other by
Clayton Blakely, who had argued for the plaintiff on behalf of the Louisville
NAACP in the lower courts. The briefs argued that Louisville’s segrega-
tion law deprived Buchanan of property without due process of law and
discriminated against African Americans in violation of the Equal Protec-
tion Clause. Storey pleaded with the Court not to let the contemporary
wave of racism determine the constitutional status of African Americans.
Blakely, meanwhile, distinguished Plessy by pointing out that unlike train
passengers, property sellers and buyers were engaged in purely voluntary
interaction.

Kentucky responded with an extraordinary brief, notable for its length
(121 pages) and its blunt racism. The state spent many pages, for example,
arguing that segregation was divinely ordained. In response to arguments
that the segregation law would restrict African Americans to the poorest
and least desirable sections of Louisville, Kentucky responded that if “ne-
groes carry a blight with them wherever they go . . . on what theory do
they assert the privilege of spreading that blight to the white sections of
the city?”* After arguing that Plessy and other precedents dictated that the
statute be upheld, Kentucky urged the Court to take a sociological approach
to its decision, to rely on “social facts” and the wisdom of experts who sup-
ported segregation. The state contended that Buchanan involved “social
and economic imperatives of the most solemn and impressive character”
that would lead to violence and lawlessness “if they are not crystallized
into law.”&
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Buchanan was initially argued in April 1916. Justice Day missed the
argument because of illness. A month later the Court ordered a reargument
so that all nine justices could be present.’! Storey and Blakely filed a new
joint brief for the plaintiff. Among other things, they pointed out that the
racist statements in Kentucky’s brief supported their argument that the
ordinance’s purpose was to discriminate against African Americans. Storey
and Blakely also reiterated that the Louisville ordinance violated the Four-
teenth Amendment’s Equal Protection and Due Process clauses.

Meanwhile, Kentucky’s rehearing brief focused on rebutting Storey’s
statement at the initial oral argument that trying to prevent miscegenation
was not a valid police power concern “because such amalgamation is highly
desirable.”® The state provided a voluminous appendix in the style of a
Brandeis brief, consisting of excerpts of books and articles that supported
its position. The excerpts can be divided into four categories: apologias for
Southern treatment of African Americans; claims that an inherent racial in-
stinct exists; discussion of the purported negative effects of miscegenation;
and evidence of purported African American inferiority.

The Court ultimately issued a unanimous opinion holding the segregation
law unconstitutional. Justice Day, writing for the Court, essentially ignored
the equal protection arguments raised by Storey and Blakely, and instead con-
cluded that the law violated the Due Process Clause by depriving the plain-
tiffs of liberty and property without a valid police power justification.®

Some scholars have incorrectly portrayed Buchanan as only vindicating
white people’s right to alienate property. In fact, Justice Day wrote that “col-
ored persons are citizens of the United States and have the right to purchase
property and enjoy and use the same without laws discriminating against
them solely on account of color.” Day specifically endorsed “the civil right
of a white man to dispose of his property if he saw fit to do so to a person of
color and of a colored person to make such disposition to a white person.”

The Court rejected each of Kentucky’s asserted police power rationales
for upholding the law. Day dismissed the argument that existing “race hos-
tility” was an appropriate rationale for narrowing the scope of citizens’ con-
stitutional rights. He added that the legitimate goal of promoting the public
peace could not be accomplished “by laws or ordinances which deny rights
created or protected by the Federal Constitution.”® Nor could the law be
justified as promoting the “maintenance of the purity of the races.” The
law did not even prohibit African Americans from working in white house-
holds, showing that the law’s target was not race mixing per se.

Finally, the Court spurned the claim that the law was necessary to
prevent the depreciation in the value of property owned by white people
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when African Americans became their neighbors. Day noted that property
owned by “undesirable white neighbors” or “put to disagreeable though law-
ful uses” couldsimilarly cause depreciation.® In short, Buchananrepudiated
Plessy’s presumption that segregation laws, including those that infringed
on civil rights, are reasonable.®” Buchanan, in fact, contains a surprisingly
strong assertion of antidiscrimination principles—stronger, in fact, than the
rather tepid language of Brown v. Board of Education, though in 1917 neither
the Court nor the country was ready for a meaningful challenge to public
school segregation.$®

Justice Holmes drafted a dissent in Buchanan that he ultimately chose
not to deliver for unknown reasons. As we have seen, Holmes had advocated
a broad conception of the police power since his dissent in Lochner.® He
had also been especially unsympathetic to African Americans’ challenges
to hostile state action.”® For example, he dissented in Bailey v. Alabama
when the Court invalidated a law that effectively kept African Americans
in a state of peonage. Holmes also declined to join the majority’s opinion in
McCabe, which held that the “separate but equal” principle required that
African Americans be guaranteed access to the same quality of train accom-
modations as whites. He wrote a memorandum to Justice Hughes express-
ing his disagreement with the majority, explaining that he thought that
requiring train companies to supply first-class cars to African Americans
only when it was economically profitable to do so constituted “logically
exact” equality. Hughes responded that providing whites but not African
Americans with the opportunity to endure a long train journey in first-class
accommodations was “a bald, wholly unjustified discrimination against a
passenger solely on account of race.””*

Given Holmes’s disregard for the rights of African Americans and his
expansive understanding of the police power’s scope, his proposed dissent
in Buchanan is not surprising. Holmes first suggested that the Court had no
jurisdiction to hear the case, given that there was no real dispute between
the parties. He then asserted that in any event Louisville’s segregation stat-
ute was well within the police power and therefore did not violate the Due
Process Clause.”

Buchanan was an extremely significant case. While it did not lead to a
rollback of Jim Crow legislation, the decision inhibited state and local gov-
ernments from passing more pervasive and brutal segregation laws akin to
those enacted in South Africa.” Moreover, but for Buchanan, African Amer-
icans’ right to own and alienate property may ultimately have come under
legal threat, at least in parts of the South. While most African Americans
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remained poor and essentially assetless during the Jim Crow era, some man-
aged to accumulate sufficient property to give them middle-class status or,
far more rarely, wealth. Property ownership not only improved African
Americans’ economic status, but gave Southern blacks some economic au-
tonomy from local whites, which allowed them to be active in the civil
rights movement.”

Buchanan did not lead to integration, but it impeded the efforts of urban
whites to prevent African Americans from migrating to white neighborhoods
and ultimately replacing the white residents. The African American urban
population in the United States almost doubled between 1910 and 1929, and
continued to grow in later years.” Whites tried to use restrictive covenants
to prevent the migration of African Americans. The covenants worked in
some neighborhoods, but overall they were too difficult and expensive to
enforce to prevent an influx of African Americans to American cities.”® In
some cities, whites lobbied for segregation laws precisely because restric-
tive covenants had proved ineffective in restricting black settlement.”

Generations of legal scholars and historians have treated Buchanan as
a property rights case that rested on laissez-faire ideology, of little if any
relevance to the later civil rights revolution. In fact, Buchanan’s implicit
protection of migration to urban areas, north and south, proved a crucial
turning point in African American history. Not only did cities provide Afri-
can Americans with more economic opportunity and personal freedom and
security, but African Americans also substantially increased their political
power when they moved to areas where they could vote.”® As for the rea-
soning of the case, undoubtedly the fact that Buchanan involved property
rights and liberty of contract played an important role in the decision; it
allowed the Court to distinguish Buchanan from Plessy, which involved
what the Court declared were mere social rights.” But focusing myopically
on the economic rights element of Buchanan misses the fact that even
property rights and liberty of contract were subject to the police power. The
Court’s invocation of property rights did not resolve the issue of whether
residential segregation laws were a constitutionally proper exercise of the
government’s regulatory authority.®

Plessy had suggested that any “reasonable” segregation law would come
within the police power, and the Plessy Court applied a lax and racism-
infused standard of reasonableness. In contrast, after noting that property
rights were subordinate to the police power, the Buchanan opinion favor-
ably cited a series of antidiscrimination precedents that no Supreme Court
majority had relied upon in almost four decades.®! The Court specifically
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invoked the 1866 Civil Rights Act, which stated that African Americans
have the same right to make and enforce contracts and own and alienate
property as did white persons.

Most significant, the Court for the first time since Yick Wo v. Hopkins
in 1886 held that discriminatory animus was not a proper police power
justification for laws violating individual rights.?> The Court reached this
conclusion in Buchanan even though popular and expert opinion, backed by
contemporary social science evidence, supported the underlying prejudiced
rationale for the residential segregation law, and even though the state
justified the law as a response to the risk that integrated housing would lead
to miscegenation, racial violence, and other social ills.

The Court’s position was hardly a foregone conclusion; indeed, it was
grossly unpopular among legal commentators. As we have already seen, pre-
Buchanan law review commentary had universally argued that residential
segregation laws were constitutional. The Buchanan opinion changed few
if any minds. A student comment in the Columbia Law Review praised
the Court’s ruling,® but all other law review commentary was hostile. For
example, a student comment in the Yale Law Journal attacked the Court
for implicitly holding that property rights were more important than the
public’s interest in segregation.® Similarly, a Michigan law student com-
plained that the Supreme Court had declared the Louisville ordinance to be
unconstitutional despite “all this direct and emphatic expression of opinion
that the ordinance was reasonably necessary and conducive to public wel-
fare.”®> A Harvard Law School student criticized the Court for ignoring the
relevant social science evidence regarding the desirability of segregation.®
The Court should have come to its decision, the student wrote, only “after
careful consideration of the facts, as to the effect of propinquity and inter-
mingling of the races. Perhaps there is sufficient danger in such contacts as
to justify this legislation, perhaps not.”®” A decade later, Columbia professor
Howard Lee McBain criticized the Court for destroying whites’ right to live
in a segregated neighborhood.®

Despite this outpouring of criticism, Buchanan marked a favorable turn-
ingpointin the Supreme Court’s attitude toward the rights of African Amer-
icans. According to one tally, the Court heard twenty-eight cases involving
African Americans and the Fourteenth Amendment between 1868 and 1910.
Of these, African Americans lost twenty-two. However, between 1920 and
1943, African American Supreme Court litigants won twenty-five of twenty-
seven Fourteenth Amendment cases.® After the Court confirmed the con-
stitutionality of general residential zoning in 1926 in Euclid v. Ambler
Realty,” various Southern and border-state jurisdictions once again passed
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residential segregation ordinances. Segregationists hoped that Euclid sig-
naled that the Court would be willing to revisit its disapproval of racial zon-
ing.®! The Court, however, summarily invalidated these laws in 1927 and
1930.%

Buchanan could have been used, in combination with cases like Lochner,
to combat segregation laws regulating private businesses. For example, in
1926 the Georgia Supreme Court relied on liberty of contract reasoning to
invalidate a law that prohibited black barbers from cutting white children’s
hair.** However, the NAACP, the only active national organization fighting
to vindicate African Americans’ constitutional rights, had extremely limited
resources and had to devote a substantial portion of them to defeating the
residential segregation ordinances that cities enacted in defiance of the Su-
preme Court. Organizing broader challenges to discriminatory statutes re-
quired money, willing plaintiffs, and competent and willing attorneys, all of
which were in short supply.® Moreover, by the 1920s the NAACP’s leader-
ship had an economically “Progressive” outlook, and was therefore hesitant
to rely on “conservative” constitutional doctrines like liberty of contract.”
Northern antidiscrimination activists may also have been uncomfortable
relying on liberty of contract arguments to combat state-sponsored discrimi-
nation, because such arguments had been used on occasion to challenge
Northern states’ laws banning discrimination in public accommodations.”

Giving Buchanan its due does not absolve the Supreme Court of its
acquiescence to Jim Crow in other contexts. Nor does it remotely suggest
that the pre-New Deal Court’s civil rights jurisprudence was superior to
that of later Supreme Courts which, like American society more generally,
became increasingly egalitarian on race. But, given that advocates of racial
equality were a distinct minority among Progressives, the practical alter-
native to the early twentieth century’s liberty of contract jurisprudence
was not the Warren Court’s liberalism but the indifference or hostility to
the rights of African Americans shown by most Progressive legal elites. In
the pre-New Deal era, liberty of contract’s adversaries among prominent
lawyers and scholars adulated not a William Brennan clone but Justice
Holmes, the early-twentieth-century justice least willing to vindicate Af-
rican Americans’ constitutional rights, and later (and to a lesser extent)
Justice Brandeis, whose judicial record bespeaks a general indifference to
African American civil rights.%”

With notable exceptions, including Justice Harlan, liberty of contract
supporters among the legal elite also did not often distinguish themselves as
advocates for African American rights. But at least, unlike their Progressives
adversaries, their skepticism of statism and their support for constitutional
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protection for property and contract rights provided one of few counter-
weights to overwhelming expert and public opinion that segregation was
good social policy.”® And, as we've seen, by 1920 the tenor of the Court’s
civil rights decisions had swung dramatically in African Americans’ favor.

In short, the conventional story that the Court’s pro-liberty of contract
decisions are somehow linked to the its tolerance of segregation in Plessy
and other cases cannot withstand historical scrutiny. Indeed, the opposite
is the case. When the Court deferred to “sociological” concerns and gave a
broad scope to the police power, as in Plessy, it upheld segregation. When,
however, the Court adopted more libertarian, Lochner-like presumptions,
as in Buchanan, it placed significant limits on race discrimination.

Arguably, Buchanan also shows the potential for a racially egalitarian
jurisprudence to have emerged in a political environment far closer to Amer-
ica’s classical liberal tradition than what had developed by the 1950s, when
the Supreme Court began its war on de jure segregation. At the dawn of the
New Deal, the Court had been rapidly moving to a synthesis in which the
liberty of contract doctrine protected all Americans from at least some
forms of police power regulation. Meanwhile, it was gradually adopting a
more vigorous equal protection jurisprudence.” Further progress on civil
rights matters before the Court, however, required a more favorable politi-
cal environment and a trained cadre of civil rights attorneys to take advan-
tage of that environment.

The liberalization in American race policy that led to the Court’s broad
opposition to segregation was not an inevitable result of the New Deal’s
triumph. President Franklin D. Roosevelt’s administration contained sev-
eral prominent supporters of racial egalitarianism, but Roosevelt himself
was largely indifferent to issues of racial justice, and his administration’s
policies generally reflected that indifference. Several of the justices he ap-
pointed turned out to be strong supporters of civil rights, but this was not a
criterion that interested the administration’s judge-pickers, who focused in-
stead on selecting judges who were strongly inclined to ignore or invalidate
any preexisting constitutional limits on economic regulation.!®®

World War I, however, marked the beginning of a new era in American
race relations.'”! During this period the social trends that had aided African
Americans in the interwar period—rising economic status, migration to the
North (where votingrights and greater economic opportunity awaited), and
liberalization in white attitudes—rapidly accelerated. African Americans
who had served in the military or improved their economic status by work-
ing in wartime industries were emboldened to combat violations of their
rights, which contributed to a vast expansion in African American legal and
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political activism. Perhaps most important, the struggle against Nazi racism
helped discredit American racism among broad swaths of the public.!%? Af-
ter the war, the impact of the antifascist struggle was augmented by that of
the Cold War, which led influential white elites to view racial oppression as
a hindrance to America’s efforts to win international support for the struggle
against communism, especially among emerging Third World nations.!®

The Supreme Court seized on the Equal Protection Clause to advance
the cause of African American rights, but it could also have relied on pre-
New Deal due process cases. The potential for Lochnerian due process argu-
ments to be used as a weapon against school segregation was almost realized
in 1954 in Bolling v. Sharpe, a companion case to Brown v. Board of Edu-
cation. Bolling arose in the District of Columbia, so the Court could not
rely, as it had in Brown, on the Fourteenth Amendment’s Equal Protection
Clause, which applies only to states. Instead, Chief Justice Warren sought
to rely on the Fifth Amendment’s Due Process Clause.

Warren apparently did not recognize that the Court needed to draft a
separate opinion on public school segregation in the District of Columbia
until his clerk pointed it out to him just two weeks before the decision was
issued.!'™ His hastily drafted Bolling opinion relied on the idea that the right
to pursue an education, or to educate one’s children, was a fundamental lib-
erty. Warren supported this conclusion with citations to a series of liberty-
of-contract-era due process cases—Meyer v. Nebraska, Bartels v. Iowa,
Pierce v. Society of Sisters, and Farrington v. Tokushige.'®> Meyer and Pierce
stated that liberty interests protected by the Fourteenth Amendment’s Due
Process Clause include the “right to acquire useful knowledge.”'% Tokushige
relied on those cases in interpreting the Fifth Amendment’s Due Process
Clause.!”’

Once the right to educational liberty was recognized, it was a short leap
to Warren’s conclusion that just “as a government may not impose arbitrary
restrictions on the parent’s right to educate his child, the government must
not impose arbitrary restraints on access to the education which the govern-
ment itself provides.”!®® And Brown showed that the Court had concluded
that segregation based on notions of white supremacy was an arbitrary
restraint on public school education.

Warren dropped the initial opinion’s citations of the pre-New Deal prece-
dents and its reliance on an explicit liberty interest in educational freedom
as a concession to Justice Hugo Black.!? Black’s objections were consistent
with his opposition to using the Due Process Clauses to protect unenumer-
ated rights.!'® While Black dissuaded Warren from explicitly relying on pre—
New Deal due process opinions, the Bolling opinion still concluded that
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“segregation in public education is not reasonably related to any proper gov-
ernmental objective, and thus it imposes on Negro children of the District
of Columbia a burden that constitutes an arbitrary deprivation of their lib-
erty in violation of the Due Process Clause.”''! The Bolling Court, then,
relied on a due process argument, but failed to identify precisely what liberty
interest was involved. With the exception of Buchanan v. Warley, Bolling
also failed to cite relevant pre-New Deal due process precedents. The due
process argument therefore lacks coherence, and seems poorly reasoned.!''?

Indeed, the Court’s due process ruling was so watered down and cryp-
tic that Black later claimed, counterfactually, that Bolling was actually and
solely an equal protection case. Black argued that Bolling “merely recognized
what had been the understanding from the beginning of the country . ..
that the whole Bill of Rights, including the Due Process Clause of the Fifth
Amendment, was a guarantee that all persons would receive equal treat-
ment under the law.”'® The Court itself, perhaps unable to decipher War-
ren’s final opinion, later adopted Black’s interpretation of Bolling.

Warren’s original draft, however, makes it clear that Bolling was not
based on equal protection. Rather, like Buchanan v. Warley, it held that a
violation of due process rights via racial classification required a legitimate,
nondiscriminatory police power justification. Indeed, Warren’s draft due
process opinion arguably made a stronger case for the unconstitutionality
of racial segregation under the Fifth Amendment’s Due Process Clause than
the Court’s opinion in Brown made for the unconstitutionality of racial seg-
regation under the Fourteenth Amendment’s Equal Protection Clause. If
nothing else, the draft Bolling opinion logically (if not inevitably) follows
from precedents like Buchanan, Meyer, and Tokushige, while Brown re-
quired the Court to reverse Plessy.''*

Bolling, in short, was a “substantive due process” opinion with roots
in several liberty of contract era cases. This belies the oft-heard notion that
the Lochner line of cases was somehow philosophically at odds with racial
equality, and that the overruling of those cases in the 1930s was a necessary
prelude to Brown.!'> Indeed, the initial draft Bolling suggests that existing
Lochnerian precedents like Buchanan, Meyer, and Pierce were in tension
with state-imposed school segregation. And as the first Justice Harlan’s
career shows, there is no inherent contradiction between support for the lib-
erty of contract doctrine and support for an understanding of the Fourteenth
Amendment that undermines the constitutionality of segregation laws.!!¢
The judicial dismantlement of Jim Crow starting with Brown was a result
of changes in societal attitudes toward racism, especially among elites—not
of the abandonment of the Old Court’s due process jurisprudence.
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In post-World War II America, liberals generally, and liberal legal elites
in particular, embraced legal equality for African Americans as a core ele-
ment of their political identity. It’s worth reiterating, however, that neither
racism nor racial egalitarianism was strongly correlated with intellectuals’
opinion during the liberty of contract era on the proper role of government
in regulating economic and social affairs. Moreover, government regulatory
activism was especially dangerous for African Americans in a period when
their political influence was at a nadir and their political allies were few.

Civil rights activists ultimately hitched their star to ascendant New
Deal liberalism. However, the strong correlation in post-World World II
politics between, for example, support for expansive government regulatory
authority, support for government nurturing of labor unions, and support for
legal equality for African Americans was novel to American history. Once
racial liberalism became associated with broad support for government ac-
tivism on a variety of fronts, the legacy of the pre-New Deal Progressive
legal elite’s indifference and hostility to the concerns of African Americans
was largely forgotten. The Supreme Court’s war on Jim Crow, which began
in earnest in the late 1940s, happened to coincide with the death of liberty
of contract, but it’s far too simplistic to conclude that the latter somehow
caused the former. The legal establishment’s commitment to segregation
declined because racism, especially among the intellectual elite, declined
precipitously—not because overruling Lochner and associated cases some-
how made Brown inevitable.

Indeed, as we have seen, the rise of a racially egalitarian interpretation of
the Fourteenth Amendment began during the liberty of contract era. Never-
theless, in the pre-New Deal period, with racism still dominant, civil rights
attorneys in short supply, and negligible support from the political branches
for any significant judicial assault on Jim Crow, liberty of contract jurispru-
dence, with its emphasis on limiting the states’ police power, didn’t have
all that much to offer African Americans who were fighting de jure segrega-
tion. But what it offered, and provided in Buchanan, was still a lot more
than African Americans could expect from contemporary champions of Pro-
gressive constitutionalism.



CHAPTER SIX

The Decline of Liberty of Contract,
and the Rise of “Civil Liberties”

tandard narratives of the development of American constitutional law
Sposit that Progressive reformers and their judicial allies were prophetic
pioneers in their devotion to civil liberties and individual rights. One histo-
rian, for example, writes that ”in all the really crucial civil liberties cases,
Justices Holmes and Brandeis stood together on the side of the claimed
right.”! The Progressives’ pro-liberty of contract adversaries, meanwhile,
are said to have been hostile to civil liberties.?

This dichotomy anachronistically reads conservative/liberal ideologi-
cal divisions of the late twentieth century into an earlier era. Unlike their
post-New Deal counterparts, late-nineteenth- and early-twentieth-century
jurists did not readily distinguish between economic rights and other rights.
Elite lawyers who argued that states’ power to regulate the economy was
stronglylimited by constitutional considerationsalso typically favored anal-
ogous limitations on state regulatory power in other areas. Progressive op-
ponents of liberty of contract, meanwhile, typically also opposed judicial
intervention to restrain government activism in other spheres, and gener-
ally expressed broad contempt for the notion of natural or inherent individ-
ual rights.* Only toward the end of the liberty of contract era did left-leaning
jurists start to distinguish between support for civil liberties, especially
freedom of expression, and opposition to judicial enforcement of other, pri-
marily economic, constitutional rights.

Justice Holmes, a hero for elite Progressive lawyers, had little use for
individual rights and thought the police power virtually unlimited. Holmes
wrote that ”a law should be called good if it reflects the will of the dominant
forces of the community, even if it takes us all to hell.”> H. L. Mencken,
exaggerating only slightly, wrote that if Holmes'’s judicial opinions “were

00
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accepted literally, there would be scarcely any brake at all upon lawmaking,
and the Bill of Rights would have no more significance than the Code of
Manu.”¢ Like Holmes, Progressive jurists such as Learned Hand and Fe-
lix Frankfurter supported broad judicial deference to state regulation, even
when civil liberties were trampled.

Legal Progressives’ disdain for judicial enforcement of constitutional
rights arose in part from their contempt for what they saw as the stubbornly
antilabor judiciary, but it also had roots in Progressive hostility to liberal
rights-based “individualism.”” Robert Hale provided additional fodder for
this hostility in the early 1920s with his influential attack on the concept
of government coercion.! Hale believed that the very concept of liberty as
freedom from government interference was nonsensical. While he primar-
ily attacked liberty of contract and other economic rights, his ideas were
equally applicable to freedom of speech and other noneconomic liberties.’

The most significant exception to the pattern of Progressive hostility
to constitutional protection for individual rights was that during and after
World War I, some Progressives vigorously supported greater constitutional
protection of freedom of expression.'” Brandeis and Holmes took up their
cause, though they had significant reservations about using the Fourteenth
Amendment to limit states’ infringement on freedom of speech.

Federal constitutional protection for civil liberties against the states
emerged slowly after the Civil War. Justice John Marshall Harlan argued
for decades that the Fourteenth Amendment required the Supreme Court to
apply the rights enumerated in the Bill of Rights to the states, but he was
always outvoted, sometimes 8-1.!!

Nevertheless, as the Court became more aggressive about protecting eco-
nomic rights under the Fourteenth Amendment, hints emerged that other
rights might also receive invigorated protection. Justice Peckham’s semi-
nal 1897 opinion in Allgeyer v. Louisiana announced that the Due Process
Clause’s protection of liberty from state action included not just liberty of
contract, but the right of an individual to be “free in the enjoyment of all his
faculties [and] to be free to use them in all lawful ways.”12

In 1908 the Supreme Court stated that “some of the personal rights safe-
guarded by the first eight Amendments against national action may also be
safeguarded against state action, because a denial of them would be a denial
of due process of law.” ® The Court explained that to the extent the Four-
teenth Amendment protects such rights, it was “not because those rights
are enumerated in the first eight Amendments, but because they are of such
a nature that they are included in the conception of due process of law.” A



92 CHAPTER SIX

year earlier, the Court had reserved for the future the question of whether
“there is to be found in the Fourteenth Amendment a prohibition [of restric-
tion of freedom of speech] similar to that in the First.”!

Meanwhile, influential Progressive constitutional scholars evinced little
sympathy for individual rights.!> Princeton University president (and later
US. president) Woodrow Wilson, for example, dismissed talk of “the in-
alienable rights of the individual” as “nonsense.” “The object of constitu-
tional government,” according to Wilson, was not to protect liberty, but “to
bring the active, planning will of each part of the government into accord
with the prevailing popular thought and need.”?

Progressives blamed the “individualist” philosophy of the Constitution,
asmanifested in its protections for individual rights, for blocking needed Pro-
gressive reforms. In his extremely influential book Progressive Democracy,
Herbert Croly, whose admirers and friends included Frankfurter and Hand,
criticized the Bill of Rights for turning the Constitution “into a monarchy
of Law superior in right to the monarchy of the people.”!” Morris Cohen,
writing in Croly’s New Republic, questioned the legitimacy of judicial
power to invalidate legislation that infringed on individual liberty.'¢

Progressive lawyers’ contempt for America’s individualist natural rights
tradition naturally led to hostility to the Fourteenth Amendment.' Felix
Frankfurter, writing in the New Republic, called for the repeal of the Four-
teenth Amendment’s Due Process Clause,?® and Louis Brandeis agreed with
him in private conversation.?! Brandeis even suggested that Frankfurter ad-
vise Florence Kelley to advocate repeal of the entire Fourteenth Amend-
ment, but Frankfurter apparently favored retaining the Equal Protection
Clause.?? Brandeis later obliquely warned Frankfurter that equal protection
“looms up even more menacingly than due process.”? Other Progressives
called for the repeal of the entire Fourteenth Amendment.?*

Government control of the economy and suppression of civil liberties
during World War I led to a significant backlash against activist govern-
ment. Warren Harding based his successful 1920 presidential campaign on
the promise of “A Return to Normalcy.” Harding ended federal “Palmer”
raids on radicals and, with the cooperation of Congress, lowered taxes, ended
wartime controls of the economy, and cut federal spending. Meanwhile,
fear that traditional individualist American values were being eroded by
“foreign” ideologies also led to a constitutionalist movement, spearheaded
by the American Bar Association, to educate the public about the American
system of government.?® Constitutionalists were especially alarmed at the
growth of the Progressive idea of a “living Constitution” that changes with
the times.2® Not surprisingly, Harding’s four Supreme Court appointees
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were among the leaders of the 1920s revival of liberty of contract jurispru-
dence. The Court also dramatically expanded the role of the Fourteenth
Amendment’s Due Process Clause in protecting civil liberties.

THE EDUCATIONAL LIBERTY CASES

The expansion of due process jurisprudence beyond liberty of contract and
property rights began with cases involving challenges to the autonomy of pri-
vate education. Historians have emphasized the nativist and anti-Catholic
origins of these laws.?” Banning or heavily regulating private schools was
also supported by many Progressives who thought public schools essential
in winning the citzenry’s loyalty to the increasingly activist state.?® The
ties of family, religion, and community were a barrier to the realization of
this vision.

The firsteducation case to reach the Supreme Court, Meyer v. Nebraska,*
prohibited any school or tutor from teaching any subject to any pre-high
school student in any foreign language. Robert Meyer, a Bible teacher in
a Lutheran school who taught in German, challenged the law. When the
case reached the Supreme Court, the state asserted several police power
justifications for the law: to promote civic development and encourage chil-
dren to acquire American ideals; to ensure that the English was the mother
tongue of all children; and to assimilate a very large foreign-born popula-
tion that “use[s| foreign words, follow[s| foreign leaders, [and] move[s| in a
foreign atmosphere.”®

The Court invalidated the law. Justice James McReynolds, writing for
seven justices, acknowledged the importance of ensuring that children at-
tain proficiency in English. But he concluded that the law unconstitu-
tionally “interferes with the calling of modern language teachers, callings
always having been regarded as useful and honorable, essential, indeed to
the public welfare.” The law interfered with “the right of the individual to
pursue the coming occupations of life,” and was “arbitrary and without
reasonable relation to any end within the competency of the state.”?' Put-
ting aside his own anti-German prejudices,® McReynolds wrote that “mere
knowledge of the German language cannot reasonably be regarded as harm-
ful.” He added that the Due Process Clause protects the right “to acquire
useful knowledge, to marry, establish a home and bring up children, [and] to
worship God according to the dictates of his own conscience,” along with
“other privileges long recognized at common law as essential to the orderly
pursuit of happiness by free men.”3* The opinion’s assertion of these broad
liberty rights was supported only by a long string of liberty of contract/due
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process decisions, including Lochner and Adkins v. Children’s Hospital **
McReynolds’s reliance on these precedents, and his seamless transitions be-
tween the “economic” right of an individual to pursue a career as a foreign
language teacher and such “non-economic rights” as the right “to acquire
useful knowledge” demonstrates the lack of demarcation between these
categories at the time. Meyer also reflects Lochner’s shift in the Court’s
focus in due process cases from class legislation concerns to considerations
of individual right: because Nebraska banned all foreign languages, a class
legislation argument would almost certainly have been unavailing.

Justice Holmes dissented, joined by Justice Sutherland.®® In a companion
case to Meyer, Bartels v. [owa, Holmes wrote that ”if there are sections in
the state where a child would hear only Polish or French or German spoken
at home, I am not prepared to say that it is unreasonable to provide that, in
his early years, he shall hear and speak only English at school.”?¢ Holmes
concluded that the law “appears to me to present a question upon which
men reasonably might differ, and therefore I am unable to say that the Con-
stitution of the United States prevents the experiment’s being tried.”

Leading Progressive lawyers’ response to Meyer was skeptical at best.
Felix Frankfurter, for example, wrote to Learned Hand that while he regarded
“such know-nothing legislation as uncivilized,” he would still have voted
with Holmes rather than ”lodging power in those nine gents in Washing-
ton.” Hand agreed and added, I can see no reason why, if a state legislature
wishes to make a jackass of itself by that form of Americanization, it should
not have the responsibility for doing so rather than the Supreme Court.”?’

Among leading legal Progressives only Justice Brandeis, who joined the
majority opinion, publicly supported the outcome in Meyer. His background,
as a child of German immigrants who had attended a German-language el-
ementary school cofounded by his father, may have colored his perspective.®
Brandeis told Frankfurter that so long as theDue Process Clause exists, it must
be applied to protect fundamental rights including speech and education.*

In 1924 Frankfurter, writing in The New Republic, repeated his earlier
call for the repeal of the Due Process Clause. He wrote that “no nine men
are wise enough and good enough to be entrusted with the power which the
unlimited provisions of the due process clauses confer.”*® Frankfurter later
praised Holmes’s dissent in Bartels as an example of Holmes’s ”deference
to legislation with which he has no sympathy,” though Holmes had in fact
evinced some sympathy for the law.*! More than two decades later, Frank-
furter, now serving on the Supreme Court, told one of his colleagues that
the Meyer dissenters had been correct.®

The breadth of the Meyer opinion was likely influenced by the justices’



THE DECLINE OF LIBERTY OF CONTRACT 9§

awareness that many states were considering banning private elementary
schools. Nebraska’s legislature had defeated such a measure by one vote,
and Oregon voters had already approved a referendum mandating that all
children between the ages of eight and sixteen attend public schools.®® A
commentator noted that Meyer likely bode ill for the new Oregon law.*

A unanimous Supreme Court two years later indeed invalidated the Or-
egon law, in Pierce v. Society of Sisters.*> The Court reasserted the right
of parents to direct their children’s education, and completely ignored the
state’s asserted police power interest in mandating that all children attend the
public school “melting pot” that would create a homogenous citizenry.*

Frankfurter criticized Pierce in The New Republic.’ He argued that
Americans were in danger of confusing unwise or unjust legislation with
unconstitutional legislation, and he warned his fellow Progressives that a
great deal of “highly illiberal” legislation infringing on freedom of thought
and freedom of speech was “clearly constitutional.”*! For the Supreme Court
to hold otherwise would provide it with even more illegitimate power at
the expense of state legislatures. For reasons that he apparently thought
self-evident and therefore did not articulate, Frankfurter believed that Court
decisions invalidating labor legislation, such as the Adkins v. Children’s
Hospital case invalidating a minimum-wage law for women, were much
more damaging than even the worst “repealable” statute invading civil lib-
erties. Two decades later, with the benefit of hindsight, and even though the
Fourteenth Amendment no longer posed a threat to labor and other reform-
ist economic legislation, Frankfurter remained hostile to Pierce.*

The Supreme Court rebuffed another attack on private schooling in 1927
in Farrington v. Tokushige, which involved a challenge to a law designed to
shut down Japanese-language schools in the federal territory of Hawaii.® The
government’s justification for the law was that Hawaii had “a large Japan-
ese population,” and that “the Japanese do not readily assimilate with other
races; that they still adhere to their own ideals and customs, and are still
loyal to their emperor.”®! The Court, in another opinion by Justice McReyn-
olds, stated that it “appreciated the grave problems incident to the large
alien population of the Hawaiian Islands,” but “the Japanese parent has the
right to direct the education of his own child without unreasonable restric-
tions; the Constitution protects him as well as those who speak another
tongue.”>?

Some historians give the Supreme Court little credit for its decisions
in Meyer, Pierce, and Tokushige because, they argue, each case was easy,
given the outrageousness of the underlying legislation.>® This is an anach-
ronistic perspective; at the time these laws had many defenders, including
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state supreme courts. More plausibly, these opinions reflect the Court’s
revolt against widespread Progressive notions of state-building and nation-
building.>* The libertarian basis of the opinions is evinced by McReynolds’s
strong language; McReynolds, notorious for his hostility to African Ameri-
cans and Jews, likely had little sympathy for the racial and ethnic minorities
who were the primary beneficiaries of Meyer, Pierce, and Tokushige.*® But in
a rebuke to statist Progressive notions of educational reform, McReynolds
proclaimed that “the child is not the mere creature of the state.”56

Another civil liberties issue involving government regulation of educa-
tion arose when Tennessee passed a law banning the teaching of evolution
in public schools, which would lead to the famous Scopes “Monkey Trial.”’
Influential journalist Walter Lippmann proposed that liberal attorneys
organize a challenge to the law under the Due Process Clause. Thomas Reed
Powell, Morris Cohen, Learned Hand, and other leading Progressive jurists
responded that the courts should not interfere with the legislatures’ pre-
rogatives to determine educational policy.

EUGENICS

Neither the Supreme Court’s “Progressives” nor their “conservative” coun-
terparts distinguished themselves as defenders of individual rights when
the issue of coercive eugenics reached the Court. Coercive eugenics was
a quintessentially Progressive movement in that it reflected ideological
commitments to anti-individualism, efficiency, scientificexpertise, and tech-
nocracy.® The inherent statism of government-sponsored eugenics was espe-
cially attractive to Progressives. As the British Fabian Sidney Webb wrote,
“no consistent eugenicist can be a ‘Laisser Faire’ individualist unless he
throws up the game in despair. He must interfere, interfere, interfere!”¢°
Not surprisingly, Progressive-era eugenicists were eager to use the full force
of government to promote their agenda.®!

Eugenics also strongly appealed to Protestant elites who did not share
general Progressive enthusiasm for government regulation but feared the
growing urban immigrant and African American population. The only orga-
nized, consistent opposition to coercive eugenics came from some evangelical
Christian denominations; the Catholic Church failed to officially take a
stand against it until the 1930s, though many individual Catholics fought
against eugenics legislation before that.®?

By 1927, twenty-three state legislatures had passed sterilization bills.
Of those, governors in five states vetoed them, and voters repealed one in
a referendum.%® Many of the laws that survived were challenged in court.
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Courts invalidated some of the laws on various constitutional grounds, es-
pecially as violations of equal protection (when applied only to individuals
committed to state institutions because they suffered from diseases such as
epilepsy) or as cruel and unusual punishment (when applied to convicts).*

Judges who thought the laws unconstitutional sometimes struck strik-
ingly individualist themes. A Michigan Supreme Court justice, dissenting
for himself and two colleagues, accused eugenicists of “invit[ing] atavism
to the state of mind evidenced in Sparta, ancient Rome, and the Dark Ages,
where individuality counted for naught against the mere animal breeding of
human beings for purposes of the state or tribe.”%

No such sentiments were apparent when the U.S. Supreme Court upheld
a sterilization law in 1927 in Buck v. Bell.% Carrie Buck, a teenager from
Virginia, had been committed to a state institution by her foster parents after
becoming pregnant. She claimed that her foster parents’ nephew had raped
her, but the relevant state medical authorities insisted without any real
evidence that Buck, her mother, and her daughter were all “feebleminded.”
After a kangaroo court hearing at which her appointed attorney was ap-
parently in league with the other side, the authorities decreed that she be
sterilized.®’

When the case reached the Supreme Court, Chief Justice Taft assigned
the opinion to Justice Holmes, cautioning him that some of their colleagues
were “troubled by the case, especially Butler.” Taft advised that Holmes
emphasize the procedural protections the law provided and the safety of the
procedure to “lessen the shock many may feel over such a remedy.”¢®

Holmes did indeed explain that “the rights of the patient are most care-
fully” protected and that “every step . . . was taken in scrupulous compli-
ance with the statute.” Holmes went on to dismiss the argument that the
law was inherently arbitrary and inhumane and therefore a violation of the
state’s obligation not to take liberty from an individual without due pro-
cess of law. Holmes, a thrice-injured Civil War veteran, argued that if the
government could draft “the best citizens,” it “would be strange if it could
not call upon those who already sap the strength of the State for these lesser
sacrifices . . . in order to prevent our being swamped with incompetence.”
He added that instead of waiting to “execute degenerate offspring for crime,
or to let them starve for their imbecility,” it was best to prevent the “mani-
festly unfit from continuing their kind.” He concluded that “the principle
that sustains compulsory vaccination is broad enough to cover cutting the
Fallopian tubes.” Holmes proclaimed, in language that has since become
infamous: “Three generations of imbeciles are enough.”

Justice Holmes’s opinion is notable for several reasons. First, despite his
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reputation as a fierce skeptic, he credulously accepted the junk science of
early twentieth-century eugenics. Moreover, he evinced no concern for the
actual or potential abuse of the government’s sterilization power; as re-
searchers have since discovered, Carrie Buck and her daughter had normal
intelligence. Meanwhile, Holmes articulated an idea severely at odds with
the American constitutional and natural rights traditions: that because the
state may force individuals to risk their lives in military service, it may also
demand any lesser sacrifice from its citizens, including forgoing their abil-
ity to bear children. Finally, the analogy between compulsory smallpox
vaccination and compulsory sterilization is dubious. In the smallpox case,
failure to comply with the vaccination law led to a monetary fine, not to
mandatory vaccination. And while vaccination and sterilization involve
invasions of bodily integrity, the results are quite different: “no smallpox in
the one case and no children in the other.”¢

Only Justice Pierce Butler dissented, but he didn’t write an opinion
explaining the rationale for his dissent. Whether Butler’s dissent was a re-
sult of his Catholic faith, his skepticism of government coercion—he was
the Court’s leading critic of the excesses attendant to the enforcement of
alcohol Prohibition—or a combination of both remains unknown.”

Felix Frankfurter praised Holmes for voting in Bell to uphold legisla-
tion he may have thought inefficacious.”" In fact, while some of Holmes’s
colleagues had doubts about their decision in Buck, Holmes himself rev-
eled in it. He later told a friend, “One decision that I wrote gave me plea-
sure, establishing the constitutionality of a law permitting the sterilization
of imbeciles.” He also revealed that his draft opinion had even harsher lan-
guage than the final version, which is widely considered one of the Supreme
Court’s cruelest and most intemperate opinions.’

At the time, though, Holmes’s opinion was considered a Progressive
triumph. Justice Brandeis, who joined the opinion, later cited Bell as an
example of properly allowing the states “to meet modern conditions by
regulations which a century ago, or even half a century ago, probably would
havebeen rejected as arbitrary and oppressive.””* Professor Robert Cushman
praised Holmes’s reference to “three generations of imbeciles” as a “tren-
chant” explanation of why the “substance of the law” was “a reasonable
social protection, entirely compatible with due process of law.”’* Professor
Fowler Harper listed Bell as an example of welcome “progressive trends”
in law.” Of the approximately thirty-six thousand Americans who were
forcibly sterilized by 1940, thirty thousand of them were victimized after
Buck v. Bell.’¢
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FREEDOM OF EXPRESSION

Given their hostility to the Supreme Court’s educational freedom cases and
their support for coercive eugenics, the case that the Progressive opponents
of liberty of contract favored constitutional protection of civil liberties
must rest on their support for freedom of speech. Before the United States
entered World War I, most leading Progressive lawyers—Learned Hand was
a notable exception—evinced little interest in freedom of expression in gen-
eral, and even less in judicial intervention on behalf of expressive rights.”
Herbert Goodrich’s views reflected the dominant Progressive attitude: “The
same kind of argument and the same line of thought which upholds a law
which restricts a man in the contracts he may make upholds a law limiting
the exercise of his tongue when the majority wills it.”7®

At least among Progressives allied with the political left, wariness of
individualistic speech rights was tempered by the trauma of wartime repres-
sion of pacifists and other dissenters, and the postwar “Red Scare.””” With
labor radicals, pacifists, socialists, and other left-wingers being jailed or de-
ported, constitutional protection of freedom of speech became an important
item on the left’s agenda, especially among its more radical elements. The
American Civil Liberties Union, for example, was founded as a response to
the growth of government repression during the war.®> Moreover, as ideologi-
cal insurgents challenging a dying classical antistatist American liberalism,
the Progressive left had every incentive to advocate a free marketplace of
ideas.

Consistent with their contempt for constitutional individualism, lead-
ing Progressive defenses of freedom of expression relied on utilitarian con-
siderations, and not on freedom of expression as a fundamental individual
right. The Progressive identification of freedom of speech as a civil liberty
was intended to differentiate it from what they thought of as the obsolete,
individualist, natural-rights based liberties of the American past.®! Zachariah
Chafee’s enormously influential 1920 book, Freedom of Speech, suggested
that freedom of speech should receive constitutional protection not because
it was an inherent individual right, but because of the importance of politi-
cal speech to the functioning of a democracy.®? By contrast, an earlier, less
influential group of radical speech libertarians had fought obscenity pros-
ecutions as vigorously as they had fought restrictions on political speech.®’

Justice Holmes initially expressed no sympathy for judicial protection
for freedom of expression. As late as June 1918, he told Learned Hand that
free speech “stands no differently than freedom from vaccination.”** Yet
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Holmes, under pressure from his Progressive acolytes, and disturbed by the
inanities of wartime speech prosecutions, soon began to enunciate a newly
speech-protective interpretation of the First Amendment in cases involv-
ing federal criminal prosecutions.® Justice Brandeis, who in his pre-Court
career had evinced little interest in freedom of expression,® joined him.
Brandeis’s defense of free speech resulted from his conviction that the more
his favored Progressive causes were publicly discussed and debated, the
more popular support they would garner.?

Many “conservative” scholars gave short shrift to freedom of expression,
not because they thought it was an unimportant right, but because they
believed that the right was limited by the traditional broad police power
to protect public morals and prevent disorder. The political right, however,
also had its own libertarian elements that supported relatively broad speech
rights. This perspective filtered into public debate and public policy, espe-
cially in the Harding administration.®

By 1920, most prominent conservative jurists had concluded that state
governments were constitutionally obliged by the Fourteenth Amendment’s
Due Process Clause to respect freedom of expression.® The Supreme Court,
however, remained agnostic on the question of whether the Fourteenth
Amendment protected freedom of speech against the states. In 1920, in Gil-
bert v. Minnesota, a state law penalizing interference with or discourage-
ment of enlistment in the military or naval service of the United States was
challenged as obnoxious to “the inherent right of free speech.”*® Justice
McKenna, writing for the Court, concluded that the law in question was
within the police power, and therefore would be upheld even if the right to
freedom of speech was properly in play. Justice Brandeis, dissenting, argued
that the Fourteenth Amendment protected freedom “to teach, either in the
privacy of the home or publicly, the doctrine of pacificism.” He added, “I
cannot believe that the liberty guaranteed by the Fourteenth Amendment
includes only liberty to acquire and to enjoy property.”!

In 1925 in Gitlow v. New York, the Supreme Court finally announced
that “freedom of speech and of the press . . . are among the fundamental
personal rights and ‘liberties’ protected by the due process clause of the
Fourteenth Amendment from impairment by the States.”®> The Court nev-
erthelessupheld Benjamin Gitlow’s conviction for disseminating pamphlets
that advocated the violent overthrow of the government. The majority saw
legislation banning efforts to overthrow the government and to inhibit
breaches of the peace as legitimate police power limitations on freedom of
expression.” Justice Holmes, joined by Justice Brandeis, argued in dissent
for broader constitutional protections for freedom of speech.”* Holmes’s dis-
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sent is often celebrated for its expansive vision of freedom of expression. Far
less often noted is the grudging nature of his assertion that the “principle of
free speech must be taken to be included in the Fourteenth Amendment, in
view of the scope that has been given to the word ‘liberty’ as there used.”*
In other words, Holmes would have preferred that neither liberty of con-
tract nor freedom of speech receive Fourteenth Amendment protection, but
if the former was to be protected, the latter deserved protection as well.

Some Progressives, especially those who did not identify with the polit-
ical left, were unhappy with the Supreme Court’s application of the Due
Process Clause to protect freedom of speech. Charles Warren, the leading
legal historian of his day, complained that “if the doctrine of the Gitlow
case is to be carried to its logical and inevitable conclusion, every one of
the rights contained in the Bill of Rights ought to be and must be included
within the definition of ‘liberty,” and must be held to be guaranteed by the
Fourteenth Amendment against deprivation by a State ‘without due process
of law.” Warren contended that like the liberty of contract line of cases,
Supreme Court decisions protecting freedom of expression would inhibit
“legislation enacted by each state to meet local conditions and to regulate
local relations.”%

Two years after Gitlow, the Court unanimously invalidated a state con-
viction for “criminal syndicalism” as a violation of the right to freedom of
speech.”” Also in 1927, Justice Brandeis penned a concurrence in Whitney v.
California in which he asserted that the Fourteenth Amendment’s Due Pro-
cess Clause, correctly interpreted, applies only to matters of procedure.®
He favored protecting freedom of speech against the states only because
settled precedent held that the clause protects substantive rights. Brandeis’s
W hitney opinion defended freedom of speech primarily on the instrumental
ground that it promoted free and rational public discussion, which was es-
sential for the American people to govern themselves. By asserting that free-
dom of speech was in essence a matter of the social interest in democratic
self-government rather than a libertarian matter of fundamental individual
rights, Brandeis tried to cleanse freedom of speech from any association
with liberty of contract.” In doing so, he helped decouple judicial protection
of “civil liberties” and “economic liberties” in the minds of left-leaning
jurists, which in turn helped ensure that constitutional protection for free-
dom of speech would survive the Supreme Court’s eventual abandonment
of liberty of contract.

In 1931, the Supreme Court used the Fourteenth Amendment’s Due Pro-
cess Clause to invalidate a California law banning the display of the Com-
munist flag.!®® Justices McReynolds and Butler dissented on technical
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grounds, but all nine justices agreed that the Clause protects freedom of
expression. Two weeks later, the Court held that the states were obligated
to respect freedom of the press, and not just speech or expression more gen-
erally. Chief Justice Hughes wrote that it was “impossible to conclude that
this essential personal liberty of the citizen was left unprotected by the
general guaranty of fundamental rights of person and property.’’!°!

By 1932, the idea that the Due Process Clause protects freedom of
speech was sufficiently accepted across the Court’s ideological spectrum
that Justice Sutherland invoked freedom of expression in New State Ice v.
Liebmann to criticize Brandeis’s dissent.!? Just as no “theory of experimen-
tation in censorship” could justify interference with freedom of the press,
Brandeis’s states-as-laboratories-of-democracy approach could not justify
interference with “the opportunity to apply one’s labor and skill in an ordi-
nary occupation.”

In 1936, aunanimous Court cited Allgeyer v. Louisiana for the principle
that the word “liberty” in the Fourteenth Amendment “embraces not only
the right of a person to be free from physical restraint, but the right to be
free in the enjoyment of all his faculties as well.” The Court concluded that
freedom of speech and of the press are fundamental rights, “safeguarded by
the due process of law clause of the Fourteenth Amendment.”1%

In short, the Supreme Court started treating freedom of expression as
an important constitutional right in the 1920s and early 1930s. The New
Deal and its aftermath, therefore, were not responsible for the emergence of
constitutional protection of free speech.'® However, while the Court’s ma-
jority treated freedom of expression as a traditional individual right subject
to the states’ police power, Holmes and Brandeis thought free speech should
receive special protection because it served the interests of majoritarian de-
mocracy.'® Both sides, however, agreed that the Fourteenth Amendment’s
Due Process Clause protected freedom of expression because it was fun-
damental to American liberty, not because the Bill of Rights singled out
freedom of expression for protection.!%

THE SALVATION OF THE “CIVIL LIBERTIES” PRECEDENTS

While protection for freedom of expression by the Supreme Court gradually
grew, the scope of the liberty of contract doctrine began to shrink. By the
1920s libertarian views, especially on economics, had been marginalized
among American intellectuals.!®” These views retained a tenuous foothold
in elite legal circles despite the onslaught of sociological jurisprudence and
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legal realism.'® But the Court’s position that liberty of contract was fun-
damental to Anglo-American liberty became untenable as the Depression
wore on. With almost no support among leading intellectuals, with the un-
employed and underemployed clamoring for government intervention, and
with statism ascendant across the globe in the forms of fascism, commu-
nism, and social democracy—each of which had its share of admirers in the
United States—the Court’s commitment to limited government and liberty
of contract seemed outlandishly reactionary to much of the public.

Given the lack of intellectual and public support for liberty of contract,
its demise was inevitable, but it required a change of personnel on the Court.
President Herbert Hoover, a Progressive Republican, put the first nails into
liberty of contract’s coffin by appointing to the Court Justices Charles Evan
Hughes, Owen Roberts, and Benjamin Cardozo, each of whom had views
well to the left of the justices who had dominated the Court in the 1920s.
They joined Coolidge appointee Harlan Fiske Stone and Wilson holdover
Louis Brandeis—Holmes retired in 1932—to form a bloc far more open to
economic experimentation and regulation than were their four more tradi-
tionalist counterparts.

In 1934 the Court expanded the “affected with a public interest” doc-
trine to the point where just about any regulation of prices passed muster
under the Due Process Clause.'?”’ This holding suggested that wage regula-
tions were also constitutional. After a short period of resistance to the New
Deal’s more extreme elements, the Court capitulated on a broad range of
constitutional issues.

In 1937 it reversed Adkinsv. Children’s Hospital and upheld a minimum-
wage law for women in West Coast Hotel v. Parrish."'° Debate has raged
among historians as to whether West Coast Hotel marked an abrupt break
with the past, or whether the Court simply chose to follow the more liberal
precedents regarding the police power’s scope from cases such as Holden v.
Hardy.'"' Regardless, it seems reasonably clear that as of 1937 there were
not yet five votes to completely abandon liberty of contract.''? None of this
mattered in the long term, because President Franklin Roosevelt was poised
to appoint eight new justices to the Court over the next several years, and
the Roosevelt administration had one key criterion for its Court nominees:
they had to believe that the Constitution permitted virtually any legislation
regulating economic activity.!!3

Roosevelt tried to rush the process of constitutional change through
his “court-packing” initiative of early 1937. This approach failed, but the
Court soon declared that economic legislation was subject only to the most
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minimal constitutional scrutiny.!'* By 1941, with all the “conservatives”
gone, the Court unanimously upheld the Fair Labor Standards Act’s wage
and hour provisions.!*®

With Roosevelt appointees joining a growing Progressive/liberal majority
on the Court, the New Dealers had the opportunity to fulfill the old Pro-
gressive dream of emasculating the Due Process Clause and limiting its scope
to purely procedural rights.!'® But the Court did not abandon what soon
came to be known as “substantive due process.” Instead, it continued to
protect freedom of expression rights against the states via the Due Process
Clause, and later “incorporated” other rights from the Bill of Rights into
that clause. The Court also continued to review state and local legislation
under the Equal Protection Clause, and eventually used the clause aggres-
sively to protect African Americans from state-sponsored segregation.

The post-Lochner reincarnation of the Supreme Court’s fundamental
rights jurisprudence began in 1937 in Palko v. Connecticut. All of the Pro-
gressive and liberal justices joined a Cardozo opinion stating that the Four-
teenth Amendment protects rights mentioned in the Bill of Rights that are
“implicit in the concept of ordered liberty.” !’

The famous Footnote Four of the 1938 Carolene Products case also
reflected the new liberal majority’s reluctance to entirely abandon judicial
review of purported police power regulations.'® Justice Stone, writing for the
Court, stated that economic regulations would have a very strong presump-
tion of constitutionality, but that a weaker presumption applied when plain-
tiffs asserted rights under the Fourteenth Amendment that were enumerated
in the Bill of Rights.'"® Stone also asserted that laws directed at particular
religious, or national, or racial minorities “may call for a correspondingly
more searching judicial inquiry.” The Court creatively reinterpreted—that
is, intentionally misinterpreted—Meyer and Pierce as decisions invalidating
laws because the laws discriminated against minorities.’?° This was the
Court’s first of several attempts to preserve to preserve these precedents by
disentangling them from their roots in the now-obsolete liberty of contract
line of cases.'?! The result was that the Court, following Brandeis’s lead, cre-
ated a distinction in American constitutional law between economic rights
on the one hand and civil rights and liberties on the other. This distinction
allowed liberals to preserve the Court’s role in protecting individual rights
from overreaching by the government, while distinguishing their jurispru-
dence from that of the dreaded liberty of contract era.

The Court refused to completely refrain from using the Due Process
Clause to protectindividualliberties for several reasons. First, judicial regard
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for civil liberties allowed New Dealers, within and outside the Court to
plausibly claim that they were committed to preserving individual rights
even while vastly expanding the size and scope of the federal government.
And while by the 1930s the Court’s liberty of contract decisions were very
unpopular, its tentative forays into civil libertarianism, ranging from Pierce
and Meyer to its free speech cases to protecting the “Scottsboro Boys” from
grossly unfair criminal prosecutions, had received general public approba-
tion.'?? These decisions were especially popular among the ethnic and reli-
gious groups that formed the core of the New Deal coalition.!?

Second, judicial restraint always looks better when your side doesn’t
control the courts. Once the “left” took over the Supreme Court, the idea
that the justices should always defer to state legislatures became far less
attractive.'?® This was especially true because state legislatures were often
dominated by rural, conservative interests with agendas that broadly con-
flicted with ascendant urban liberalism.

Third, the New Deal coalition included many intellectuals with a decid-
edly modern liberal, as opposed to old-fashioned Progressive, ideological
bent. While these individuals supported increased government activism in
the economic sphere, they were also concerned with civil rights and civil
liberties. Some of these New Deal liberals were apostate classical liberals,
such as Oswald Garrison Villard, whose Nation had praised the Lochner
decision. Others were Catholics, Jews of Eastern European descent, and
African Americans who had previously been relatively marginal players in
Progressive intellectual and political circles, and who tended to be much
more sensitive than were most Progressives to minority rights and freedom
of expression.!?®

Fourth, the enthusiasm for government activism that the New Deal-
ers inherited from the Progressives was tempered by the rise of fascism in
Europe. Given the fall of liberal democracy in Germany and elsewhere to
popular acclaim or at least acquiescence, the confidence the Progressives
had expressed in majoritarianism seemed grossly misplaced.'?® German le-
gal positivism, which had strongly influenced Progressives, also lost its at-
traction under the weight of Naziism.

Fifth, the elite bar received part of its prestige from the prominentrole the
Supreme Court played in American life. Once it became clear that the old con-
stitutional order based on property rights and limited government was dead,
elite attorneys quickly became advocates of an expanded role for the Supreme
Court in protecting freedom of expression and minority rights. The justices’
self-interest, meanwhile, required maintaining the Court’s significance.'?’
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Finally, and for many of the reasons noted above, the Roosevelt admin-
istration encouraged the Supreme Court’s emerging civil liberties jurispru-
dence. After losing the court-packing fight, the administration focused on
changing the public’s understanding of the Constitution’s essence. The
Constitution, the New Dealers argued, was not about protecting property
and establishing limited government, but guaranteeing individual civil lib-
erties. Not only was a large and active federal government not a constitu-
tional problem, but Americans needed such a government to protect them
from abuses of state and corporate power.

President Roosevelt ordered federal employees working on ceremonies
related to the Constitution’s 150th anniversary in 1937 to emphasize the
Bill of Rights instead of the original Constitution.!?® The government’s 1941
celebration of the 150th anniversary of the Bill of Rights, in turn, empha-
sized the First Amendment, as did the Court’s emerging civil liberties juris-
prudence.'® The justices preserved and built upon the pre-1937 freedom of
expression/due process cases by reinterpreting them as decisions “incorpo-
rating” the text of the First Amendment against the states.

The Court wasunwillingat this point torevive constitutional protections
for unenumerated rights, as evidenced by its next encounter with eugenics.
The credibility of eugenics declined dramatically from the late 1920s on-
ward. New scientific research called into question the genetic theory used to
support it, and its reputation suffered as it increasingly came to be identified
with Nazi atrocities—not unfairly, given the close intellectual ties between
American and German eugenicists in the early years of the Nazi regime.

When a case challenging mandatory sterilization of certain classes of
“habitual criminals” reached the Supreme Courtin 1942, in Skinnerv. Okla-
homa,"*° no justice argued that coerced sterilization presumptively took an
individual’s liberty without due process of law. Instead, the Court, in an
opinion by Justice William O. Douglas, held that the law violated the Equal
Protection Clause. The Court reasoned that the law arbitrarily and irratio-
nally classified certain criminal acts as a product of hereditary factors neces-
sitating sterilization, while ignoring others. Chief Justice Stone concurred,
arguing that the law afforded inadequate procedural protections and there-
fore deprived its targets of liberty without due process of law. Justice Robert
Jackson also concurred, to note his agreement with both Stone and Douglas.
Skinner, as Douglas acknowledged to an interviewer years later, did not
overrule Buck v. Bell.'3! Douglas’s private notes show that he thought the
cases were distinguishable; he contrasted the issue of sterilizing “moronic
minds” (as in Buck) with the sterilization of criminals (as in Skinner), on
which there were “no statistics.” 13
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Though coercive eugenics was discredited among the general public af-
ter the revelation of Nazi crimes, it remained popular much longer among
certain intellectual heirs to Progressivism, such as the anti-Catholic author
Paul Blanshard.!** Because the Skinner Court had refused to find an unenu-
merated right to procreate and to declare coerced sterilization presumptively
unconstitutional, coerced sterilizations continued in some states through the
1970s.

In sum, the controversies discussed in this chapter refute the conven-
tional wisdom that liberty of contract jurisprudence was in conflict with
judicial protection for other individual rights, and that critics of that juris-
prudence farsightedly sought to replace liberty of contract with protection
for civil liberties against the states. The justice most often credited with such
farsightedness, Brandeis, preferred that the Fourteenth Amendment’s Due
Process Clause be interpreted to provide no substantive protections against
states and their subsidiaries. Indeed, and as discussed in the next chapter,
modern Fourteenth Amendment civil liberties jurisprudence owes more
to liberty of contract advocates and their suspicion of government power
than to the Progressives and their cramped understandings of individual
rights. As we shall see, post-New Deal Supreme Court justices pretended to
utterly reject the due process opinions of the “conservative” justices of the
pre-New Deal era while in fact absorbing many of these opinions, modify-
ing them, reclassifying them, and ultimately using them to promote liberal
ends.
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Lochner in Modern Times

Lochner’s star fell long before it was overruled. Between 1925 and 1935,
only one Supreme Court case cited it. After the Court’s abandonment
of the liberty of contract doctrine beginning in the mid-1930s, courts and
legal scholars referenced Lochner primarily for Justice Holmes'’s dissenting
opinion. Holmes anticipated the post-New Deal consensus that the courts
should not invoke the Fourteenth Amendment’s Due Process Clause to in-
validate economic legislation. The Court adopted Holmes’s accusation that
Lochner and other liberty of contract cases were products of the justices’
economic ideology, and that liberty of contract was foreign to the Consti-
tution’s text.

After World WarIl, the Supreme Court rejected challenges to even overtly
protectionist economic regulations.! In an admirable display of nonpartisan
consistency, the justices even upheld laws that directly contradicted the
interests of the Democratic coalition that had put their political allies into
power, such as a state law that banned closed union shops.? Justice Wil-
liam Douglas proclaimed in 1955 that the “day is gone when this Court
uses the Due Process Clause of the Fourteenth Amendment to strike down
state laws, regulatory of business and industrial conditions, because they
may be unwise, improvident, or out of harmony with a particular school of
thought.”?

Lochner, however, was destined to play a crucial role in constitutional
debate starting in the mid-1960s. Lochner’s modern notoriety arose largely
because the post-New Deal Supreme Court, though abandoning liberty of
contract, continued to rely on the authority of two opinions in the Lochner
line of cases, Meyer v. Nebraska and Pierce v. Society of Sisters.* Meyer, in
particular, became an important basis for the Warren and Burger Courts’
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protection of unenumerated rights under the Due Process Clause in the land-
mark cases of Griswold v. Connecticut and Roe v. Wade.

While the Supreme Court beat the dead horse of liberty of contract for
decades after the New Deal, civil liberties fared far better. The Court not
only continued to protect freedom of expression against the states, but even-
tually expanded the protections of the Fourteenth Amendment’s Due Pro-
cess Clause to include most of the other rights found in the Bill of Rights. In
contrast to the liberty of contract era, when Progressive luminaries sought
to restrict the Due Process Clause to issues of judicial procedure, the liberal
New Dealers on the Supreme Court unanimously agreed that the Court had
some obligation to use the clause to protect individual rights against state
legislation.

In the 1940s, Justice Hugo Black developed his theory of “total incor-
poration.” Black believed that the Supreme Court should protect individ-
ual liberty against the states, but that the liberty of contract era showed
that courts must be restrained from reading their own policy preferences
into the Constitution. To accomplish these twin goals, he argued that the
Court should hold that the first eight amendments of the federal Bill of
Rights were applicable to the states via “incorporation” into the Fourteenth
Amendment’s Due Process Clause, but that the clause did not protect any
unenumerated rights.

Justice Felix Frankfurter, meanwhile, though no longer committed to
limiting the Due Process Clause to procedural matters, opposed Black’s
incorporation doctrine.® He argued that the Court should continue to look to
natural law and the heritage of the past to determine the scope of the rights
protected by the clause. He wanted to retain the pre-New Deal Court’s pro-
tection of rights foundational to Anglo-American liberty, but thought the
Court should exhibit great restraint in identifying those rights.¢

The Court ultimately adopted neither justice’s position. It gradually
applied most, but not all, of the Bill of Rights to the states on a case-by-case
basis.” To blunt criticism that they were emulating their discredited pre—
New Deal predecessors, the justices and their defenders asserted that the
liberty of contract cases involved illegitimate “substantive due process,”
while cases “incorporating” the Bill of Rights against the states did not.

Applying the concept of substantive due process to the liberty of con-
tract cases was anachronistic, because no justice on the pre-New Deal Court
adopted the view that substance and procedure were distinct categories under
the clause.® But even if the liberty of contract cases could accurately be de-
scribed as examples of substantive due process, exempting the incorporation
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cases from that moniker was more a matter of rhetoric than logic. For ex-
ample, enforcing the First Amendment right of freedom of speech against
the states via the Due Process Clause is literally an exercise in protecting
a substantive right through that clause, and therefore is “substantive due
process.”

The post-New Deal Justices did try mightily to differentiate their due
process jurisprudence from that of their predecessors. Black, for example,
insisted that incorporation of the Bill of Rights, unlike liberty of contract,
was dictated by the original intent of the Fourteenth Amendment. And the
justices generally distinguished economic interests, which they thought
could be adequately protected by the political process, from individual and
civil rights, which were subject to majoritarian suppression. In the end,
though, it’s hard to escape the conclusion that in the most fundamental
sense the liberal justices of the post-New Deal period were emulating their
pre-New Deal predecessors: identifying rights they deemed fundamental to
American liberty, and decreeing that the Due Process Clause protects those
rights against the states.

Adoption of the incorporation doctrine did not prevent the justices from
exercising discretion based on their ideological proclivities. First, the Court
engaged only in “selective incorporation.” The rights not incorporated, such
as the right to a grand jury hearing and the right to bear arms, were the rights
that the justices either disapproved of or thought unimportant.” Second, the
Court interpreted some incorporated rights, such as the Fifth Amendment’s
ban on taking private property without just compensation, and some other
rights found explicitly in the Constitution’s text, such as the Article I, Sec-
tion 10 ban on states impairing contractual obligations, far more narrowly
than it interpreted rights favored by liberal intellectuals, such as freedom
of expression. In short, if Lochner and other liberty of contract cases were
examples of dubious “substantive due process” based on the justices’ ideo-
logical proclivities, then so, a fortiori, were the incorporation cases.

In a sense, in fact, the Court eventually out-Lochnered Lochner.'° Before
the New Deal, the scope of liberty of contract and other Fourteenth Amend-
ment due process rights recognized by the Supreme Court, including free-
dom of expression, was constrained by the states’ police powers. After the
New Deal, police power considerations were eventually replaced with the
test of whether government infringement on freedom of speech served a
“compelling interest,” a significantly stricter test."! The right to freedom
of expression under the Due Process Clause, which the Court deemed a
“preferred freedom,” quickly became far broader than the right to liberty of
contract ever had been.??
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The Supreme Court also began to aggressively deploy the Equal Protec-
tion Clause to protect African Americans from state-sponsored discrimi-
nation, most famously in Brown v. Board of Education.® Brown and
like-minded cases were a modern version of the Court’s old class legislation
jurisprudence.!* The Old Court had interpreted the ban on class legislation
narrowly, because it had no reliable or consistent way to differentiate be-
tween legitimate classifications with a proper legislative purpose and ille-
gitimate classifications intended to annoy or oppress legislative losers. The
Warren Court’s answer was to defer to almost all legislative classifications
and not meaningfully police economic regulations through the Equal Pro-
tection Clause. Classifications based on race and other immutable charac-
teristics would, however, be treated as inherently suspect and therefore
subject to strict scrutiny. The Court would only uphold such classifications
if they were “narrowly tailored” and served a “compelling government in-
terest.” And in contrast to the pre-New Deal Court, the Warren and Burger
Courts considered legislative motivation when deciding whether a law vio-
lated the Equal Protection Clause.

The Court’s increasingly aggressive Fourteenth Amendment jurispru-
dence attracted relatively little backlash from legal elites. The legal acad-
emy, in particular, was thoroughly dominated by New Deal liberals who
supported the Court’s trajectory. Most liberals happily abandoned the left’s
pre-New Deal opposition to “government by judiciary” in favor of what
came to be known as the rights revolution. Some old-school Progressives,
however, objected.” As the Supreme Court grew increasingly bold about en-
forcing rights against the states via the Fourteenth Amendment, first Justice
Frankfurter (with regard to incorporation) and later Justice Black (with regard
to the protection of unenumerated rights) came to be seen as “conserva-
tives” for their reluctance to join in. This purported conservatism, however,
largely consisted of continued adherence to their longstanding skepticism of
giving the Supreme Court the discretion to invoke—or, according to critics,
invent—rights via the Due Process Clause.

In 1958, an eighty-six-year-old Learned Hand shocked liberal academia
by delivering a series of lectures at Harvard Law School in which he de-
nounced the Supreme Court’s recent civil rights and civil liberties jurispru-
dence.!® Hand criticized the Court’s protection of freedom of expression via
incorporation of the First Amendment into the Fourteenth Amendment’s
Due Process Clause. He alleged that there is “no constitutional basis” for
the Court to exercise any more supervision over state and local regulation of
freedom of expression than it did over regulation of economic activity.!” He
went on to decry the notion that the Bill of Rights can or should be applied
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to the states.!® Hand then criticized the Court’s emerging civil rights ju-
risprudence, as reflected in Brown v. Board of Education. He analogized
Brown’s invalidation of public school segregation to the “old [liberty of
contract] doctrine,” through which, he said, the Court had protected eco-
nomic interests. Hand concluded by accusing the Court of acting as a “third
legislative chamber” and exercising such power only through a continuing
“coup de main.""®

Columbia Law School professor Herbert Wechsler also caused a stir by
criticizing the Court’s ruling in Brown.? As a Progressive law student at
Columbia in the late 1920s, Wechsler had developed an “unqualified dis-
dain” for the Supreme Court’s pre-New Deal jurisprudence.?! Though he
was sympathetic to the civil rights movement, he believed that like the
liberty of contract cases, Brown involved illegitimate judicial policymak-
ing. According to Wechsler, the only plausible justification for Brown was
that segregation violated African Americans’ right to freedom of associa-
tion. Integration, however, “forces an association upon those for whom it is
unpleasant or repugnant.” Wechsler concluded that no “neutral principle”
justified favoring blacks’ desire to associate with whites over whites’ desire
not to associate with blacks.

Scholars have puzzled over Wechsler’s remarks ever since, but he seems
to have adopted the view propounded by Robert Hale that there is no such
thing as a coherent “negative” liberty right.? Rather, there is a fixed amount
of coercion in society. In the context of segregation laws, this meant that
the government could either coerce whites to associate with blacks, or co-
erce blacks to segregate themselves from whites. Wechsler’s views on the
constitutionality of state-imposed segregation also echoed the understand-
ing of segregation laws that he likely encountered as a Columbia student.
Progressive Columbia professor Howard Lee McBain, writing in 1927, re-
acted to the Supreme Court'’s refusal to countenance residential segregation
ordinances by accusing the Court of destroying the right of whites to live in
a segregated neighborhood.?

The diminishing group of old-school Progressives found allies among a
new generation of conservatives. The few influential conservative commen-
tators on constitutional law abandoned traditional conservative limited-
government and natural-rights constitutionalism, and instead focused on
containing the Warren Court’s emerging judicial liberalism. In the process
of doing so, they adopted the Progressives’ majoritarian critique of the Su-
preme Court’s pre-New Deal liberty of contract jurisprudence.?

A telling example is a short 1952 memo written by a young conservative
Supreme Court clerk (and future chief justice of the United States), William
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Rehnquist, to Justice Robert Jackson.?®* Rehnquist argued that the Court
should rule against the plaintiffs in the pending school segregation cases,
lest it write its own views into the Constitution. He accused the pre-New
Deal Court of ignoring Justice Holmes’s wise admonition “that the Four-
teenth Amendment did not enact Herbert Spence’s [sic] Social Statics” and
instead allowing “business interests” to “dominate the Court.” Rehnquist
wrote that if the Court invalidated public school segregation laws, “it dif-
fers from the McReynolds court only in the kinds of litigants it favors and
the kinds of special claims it protects.”

As Rehnquist’s memo suggests, in the post-New Deal period Holmes's
dissenting opinion was quoted regularly for its skepticism of aggressive ju-
dicial review. But the Lochner majority opinion did not yet have the sym-
bolic resonance that it later acquired. Legal scholars and commentators
generally treated it as one of several notorious cases invalidating economic
regulations. When the Supreme Court cited Lochner, it was almost always
as part of a laundry list of discredited “substantive due process” cases.?¢ Per-
haps the most dramatic evidence of Lochner’s relative obscurity is a 1962
article by prominent political scientist Robert McCloskey in the Supreme
Court Review examining pre-New Deal “economic due process” jurispru-
dence. Lochner makes only an extremely brief cameo in one footnote, quot-
ing Justice Black’s denunciation of “the Allgeyer-Lochner-Adair-Coppage’”
doctrine.?

Meanwhile, the long-standing controversy over judicial protection of un-
enumerated rights through the Due Process Clause seemed to be over. The
Supreme Court had not invalidated a law based on an unenumerated right
since 1936. Putting what seemed to be a final nail in the coffin of “substan-

"

tive due process,” in 1963 the Court, overruling a 1917 precedent, unan-
imously upheld a state law banning the profession of debt adjustment.?
Justice Black wrote for the Court that “a state legislature can do whatever
it sees fit to do unless it is restrained by some express prohibition in the
Constitution.”

In a dramatic reversal, however, judicial enforcement of unenumerated
rights via the Due Process Clause returned just two years later in Griswold v.
Connecticut.”” Griswold involved a challenge to a Connecticut law that
prohibited doctors from prescribing contraceptives, even to married cou-
ples. Yale Law School professor Thomas Emerson represented the plaintiffs.
Emerson’s brief asked the Supreme Court to rely on the broad understand-
ing of due process articulated by Justice McReynolds in Meyer v. Nebraska,
and he also favorably cited Pierce v. Society of Sisters. He distinguished
these cases, which he argued involved “the freedom of the individual to
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live a fruitful life or to sustain his position as citizen,” from the discredited
cases involving purely economic regulation.?® “In short,” he concluded, he
was not asking “forreinstatement of the line of due process decisions exem-
plified by Lochner v. New York.”3! This was the only mention of Lochner
in any of the briefs.

At oral argument, the justices questioned Emerson about his due process
argument. Emerson took great pains to argue that Meyer and Pierce were
unrelated to the liberty of contract cases:

THE COURT: Butyou expect us to determine whether, it’s sufficiently
shocking to our sense of what ought to be the law, because this applies
to married people only?

MR. EMERSON: Yes, Your Honor. But it is not broad due process in the
sense in which the issue was raised in the 1930’s. In the first place, this
is not a regulation which deals with economic or commercial matters. It
is a regulation that touches upon individual rights: the right to protect
life and health, the right of advancing scientific knowledge, the right to
have children voluntarily. And therefore, we say we are not asking this
Court to revive Lochner against New York, or to overrule Nebbia or
West Coast Hotel.

THE COURT: It sounds to me like you’re asking us to follow the con-
stitutional philosophy of that case.

MR. EMERSON: No, Your Honor. We are asking you to follow the phi-
losophy of Meyer against Nebraska and Pierce against the Society of
Sisters, which dealt with—Meyer against Nebraska—

THE COURT: Was the one that held it was unconstitutional, as I recall
it, for a state to try to regulate the size of loaves of bread—

MR. EMERSON: No, no, no.

THE COURT: —because people were being defrauded; was that it?

MR. EMERSON: That was the Lochner case [sic; it was actually Jay
Burns Baking Co. v. Bryan, 264 U.S. 504], Your Honor. Meyer against
Nebraska held that it was unconstitutional for a state to enact a law
prohibiting the teaching of the German language to children who had not
passed the eighth grade. And Pierce against the Society of Sisters held
that it was unconstitutional for a state to prevent the operation of private
schools in a state. And those were both due process cases, were decided as
due process cases. . . . and we distinguish those from the cases which in-
volved commercial operations like Lochner against New York and West
Coast Hotel against Parrish. We make that very definite distinction.®
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The Supreme Court invalidated the law, and Justice Douglas’s plural-
ity opinion relied in part on Meyer and Pierce for the proposition that the
Due Process Clause protects a right to privacy sufficiently broad to encom-
pass the decision of a married couple to use contraceptives. Douglas de-
nied, however, that he was relying on a Lochner-like understanding of the
Due Process Clause. He wrote: “Overtones of some arguments suggest that
Lochner v. State of New York should be our guide. But we decline that in-
vitation. . . . We do not sit as a super-legislature to determine the wisdom,
need, and propriety of laws that touch economic problems, business affairs,
or social conditions.”%

Douglas rejected Emerson’s suggestion that the Court create a categori-
cal distinction between due process cases raising economic or commercial
claims and those raising claims of personal liberty. He instead argued, in
language that has been widely mocked ever since, that the “penumbras,
tormed by emanations” of the First, Third, Fourth, Fifth and Ninth amend-
ments created a right to privacy.** Douglas justified relying on Meyer and
Pierce by treating them as First Amendment cases, even though neither case
mentioned the First Amendment specifically, nor freedom of expression
more generally.

Justice Arthur Goldberg’s concurring opinion for three justices cited
Meyer for the proposition that the Fourteenth Amendment’s Due Process
Clause protects rights not enumerated in the Bill of Rights.?> Goldberg cited
the Ninth Amendment’s protection of unenumerated rights (“the rights re-
tained by the People”) to support his conclusion that when interpreting the
Fourteenth Amendment’s Due Process Clause, the Court may, as in Meyer,
go outside the Bill of Rights to determine which rights should be deemed
“fundamental” and therefore worthy of constitutional protection.

Justice John Marshall Harlan II’s lone concurrence, meanwhile, referred
readers to his dissent in Poe v. Ullman. ¢ In Poe, Harlan directly relied on
Meyer and Pierce to support his view that the right of a married couple to
use contraceptives was protected by the Fourteenth Amendment. Poe also
cited several liberty-of-contract-era cases for the broad proposition that the
Due Process Clause protects individual “freedom from all substantial and
arbitrary impositions and purposeless restraints.” Justice Byron White’s Gris-
wold concurrence added that “this is not the first time this Court has had
occasion to articulate that the liberty entitled to protection under the Four-
teenth Amendment includes the right ‘to marry, establish a home and bring
up children,” Meyer v. State of Nebraska and ‘the liberty * * * to direct the
upbringing and education of children,’ Pierce v. Society of Sisters. . .."%"
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In short, all the justices in the Griswold majority relied on Meyer and
Pierce, which in turn were firmly in the Lochner line of cases.’® Meyer and
Pierce, and therefore to some extent Lochner and other liberty of contract
cases, are the true progenitors of Griswold and the Court’s subsequent rulings
protecting the right to terminate pregnancy and to engage in private con-
sensual sex.?

Justice Black, dissenting on behalf of himself and Justice Potter Stewart,
accused his colleagues of resurrecting the early twentieth century’s dis-
credited due process jurisprudence. Black contended that cases like Loch-
ner would support the majority’s decision in Griswold, but the majority
chose not to cite them and to pretend that its decision was not consistent
with them.* Black added, “The two they do cite and quote from, Meyer v.
Nebraska, and Pierce v. Society of Sisters, . . . elaborated the same natural
law due process philosophy found in Lochner v. New York.” Black noted
that Meyer specifically relied on Lochner “along with such other long-
discredited decisions” such as Adkins v. Children’s Hospital.*! His opinion,
however, turned out to be “the last gasp of the argument that only textually-
based rights could be judicially enforced.”#

Douglas and Black’s debate over Lochner in Griswold led scholars to de-
vote significantly greater attention to Lochner. For example, Robert McClos-
key, who had previously ignored Lochner in his 1962 article on “economic
due process,” after Griswold identified the doctrine of “constitutional super-
vision in the economic field” as the “Lochner doctrine.”* More generally,
legal scholars increasingly cited Lochner as the paradigmatic pre-New-
Deal-era due process/police powers case.* Critics often charged the Warren
Court with Lochnerian judicial activism.* For example, Alfred Kelly, writ-
ing in the Supreme Court Review, argued that Griswold’s reasoning was
“little more than a way of returning to an open-ended concept of substan-
tive due process after Lochner.”*

Despite the increased attention paid to Lochner, it did not become a ubig-
uitous negative touchstone until at least the early 1970s. Indeed, the now-
standard use of the phrase “Lochner era” to denote the Court’s pre-New
Deal constitutional jurisprudence was virtually unknown until 1970, when
the phrase appeared several times in Gerald Gunther’s popular constitu-
tional law casebook.*” By contrast, no other constitutional law textbook
published between 1965 and 1973 used the phrase “Lochner era,” and some
ignored Lochner completely. After Gunther popularized the phrase “Loch-
ner era,” it began to appear sporadically in the law review literature, includ-
ing in important Harvard Law Review forewords by Gunther and Laurence
Tribe.*
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Lochner’s notoriety increased further after the Supreme Court’s 1973
decision in Roe v. Wade.® In Roe, a 7-2 majority relied on the Due Process
Clause to invalidate state restrictions on abortion. Justice Harry Blackmun,
writing for the Court, rejected both a Ninth Amendment argument and reli-
ance on penumbras and emanations. He instead located the right to termi-
nate pregnancy “in the Fourteenth Amendment’s concept of personal liberty
and restrictions upon state action.”® Blackmun cited Meyer v. Nebraska to
support Roe’s interpretation of the Fourteenth Amendment.

Blackmun denied that the Court was engaging in illegitimate judicial
activism, and he favorably cited Holmes’s Lochner dissent.’' Justice Wil-
liam Rehnquist retorted in dissent that “while the Court’s opinion quotes
from the dissent of Mr. Justice Holmes in Lochner v. New York, the result it
reaches is more closely attuned to the majority opinion of Mr. Justice Peck-
ham in that case.”>? Blackmun’s opinion also inspired a famous critique by
Professor John Hart Ely in the Yale Law Journal. Ely spent a significant por-
tion of the article analogizing Roe to Lochner.> Indeed, as he suggested, one
could argue that Roe was a far more “activist” decision than Lochner. First,
unlike with the right to contract, there was no firm American intellectual
or legal tradition supporting the right to terminate pregnancy. Second, while
liberty of contract’s scope was limited by the states’ ability to exercise their
police powers, Roe failed to recognize any meaningful limitation on the right
to terminate pregnancy.

In the aftermath of Roe, Gunther’s casebook increased its commentary
on Lochner from one mundane page to seven pages discussing “what was
wrong with Lochner.”** The new Lochner material appeared in a chapter en-
titled “Substantive Due Process: Rise, Decline, Revival.” Gunther presented
Lochner, Griswold, and Roe as substantive due process cases in the same
jurisprudential tradition, in an attempt to discredit the latter two cases.>® As
Lochner became a focal point of constitutional debate, the phrase “Lochner
era” became increasingly common.*® Gunther titled his casebook’s subsec-
tion on pre-New Deal liberty of contract jurisprudence “The Lochner Era:
Judicial Intervention and Economic Regulation.”*” The first appearance of
the phrase “Lochner era” in a judicial opinion came in Supreme Court Jus-
tice Lewis Powell’s opinion in Moore v. City of East Cleveland in 1977,
citing Gunther.5®

The most important event in establishing Lochner as the paradigmatic
anticanonical economic substantive due process case, and in establishing
the phrase “Lochner era” in the legal community’s consciousness, was al-
most certainly the publication of Laurence Tribe’s very influential treatise
American Constitutional Law in 1978.% Tribe defined the “Lochner era”
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as having lasted from 1897 (Allgeyer v. Louisiana) to 1937 (West Coast Ho-
tel v. Parrish). He spent more than twenty pages explaining why Lochner
and its progeny—which, in his interpretation, did not include “civil liber-
ties” cases like Pierce, Meyer, and Gitlow v. New York—had been wrongly
decided. Tribe consistently used “Lochner” as shorthand for the Supreme
Court’s liberty of contract jurisprudence.®® Tribe’s treatise also advanced a
modern liberal interpretation of Lochner with a lineage going back at least
to Thomas Emerson’s Supreme Court argument in Griswold. The Lochner
Court, according to Tribe, properly adopted a strong role for the judiciary in
protecting individual rights, but failed to understand that liberty of contract
was obsolete in a modern industrial economy. Tribe contended that the
“economic freedom” the Court had tried to protect “was more myth than
reality.”s!

JohnHartEly, meanwhile, soon made his peace with modern liberal con-
stitutional jurisprudence, if not immediately with Roe. He argued that this
jurisprudence reflected the wisdom of Carolene Products footnote 4: Eco-
nomic rights don’t deserve more than minimal constitutional protection,
but laws that infringe on fundamental personal liberties, or that seem to
discriminate against historically oppressed groups such as African Ameri-
cans, demand a high level of judicial scrutiny.5?

The older generation of constitutional law professors, wedded to the tra-
ditional critique of the Supreme Court’s due process jurisprudence, gradu-
ally retired. Their successors were far more comfortable with the idea of a
strong judicial role in protecting individual rights. The younger generation
was especially devoted to defending women'’s reproductive rights and there-
fore Roe v. Wade.

Meanwhile, conservative legal analysts overwhelmingly adopted the cri-
tique of “substantive due process” pioneered by Hugo Black in Griswold,
with roots dating back to the Progressive critique of liberty of contract.®
Conservatives argued that the Supreme Court should reassess its endorse-
ment of Griswold, Roe, and other cases recognizing implicit fundamental
rights under the Due Process Clause because they were in the same illegiti-
mate tradition of judicial policymaking as Lochner.%*

The leading proponent of this fusion between old-line Progressivism and
modern conservatism, Robert Bork, was nominated to the Supreme Court in
1987. The Senate rejected his nomination after a well-organized campaign
directed by a coalition of liberal interest groups. These groups effectively
attacked Bork for his long-standing opposition to the Court’s protection of
the right to privacy in Griswold, which he argued had been just as wrongly
decided as its “antecedents,” Pierce, Meyer, Adkins v. Children’s Hospital,
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and Lochner.® Since Bork, no Supreme Court nominee has argued that Gris-
wold was wrongly decided, though conservative nominees have criticized
Justice Douglas’s “penumbras and emanations” reasoning.®® Nevertheless,
strong hostility to Lochner and its progeny, on originalist and anti-“judicial
activism” grounds, remains bedrock conservative constitutional ideology.

The irony of the conservative originalist critique of Lochner is that the
proponents of liberty of contract were themselves originalists, trying to ad-
here to what they saw as the constitutional understandings of the Four-
teenth Amendment’s Framers regarding individual liberty and the scope of
the police power.%” Originalist sentiments expressed by proponents of liberty
of contract sometimes sound quite modern. Consider Justice Sutherland’s
dissent in West Coast Hotel v. Parrish:

To say . . . that the words of the Constitution mean today what they did
not mean when written—that is, that they do not apply to a situation
now to which they would have applied then—is to rob that instrument
of the essential element which continues it in force as the people have
made it until they, and not their official agents, have made it otherwise.

Nevertheless, the early-twentieth-century version of originalism differed in
significant ways from modern conservative originalism.®® The originalism
of a century ago was generally neither well theorized nor well explained by
its judicial adherents, was far more intuitive and less grounded in historical
research than modern originalism, and was much more likely to incorporate
the natural rights tradition—but it was originalism nevertheless.

Progressives, by contrast, rarely undertook originalist critiques of liberty
of contract.® During the liberty of contract era, the Supreme Court justices
most associated with Progressivism overtly rejected originalism.” Unlike
modern conservatives, Progressives generally blamed the Constitution and
its implicit and explicit support for property rights and limited government,
rather than “judicial activism,” for the due process opinions they opposed.
They argued that the Fourteenth Amendment should be interpreted in
light of the needs of modern industrial society, regardless of “anachronis-
tic” conceptions of liberty inherited from the Framers.”! Indeed, Progres-
sives invented and promoted the concept of a “living Constitution.” Living
constitutionalism is the antithesis of originalism; Progressives adopted it
because they thought that, in general, the Constitution’s text, history, and
original intent and meaning supported their adversaries.

For obvious reasons, modern conservatives are loath to acknowledge
that the Progressive critique of the liberty of contract cases that they have
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adopted was antioriginalist, and that there was a broad consensus in the
early twentieth century that the Supreme Court’s due process decisions
were consistent with originalism. Indeed, conservatives sometimes argue
that the demise of liberty of contract marked a triumph of originalist think-
ing over living constitutionalism,’””> when the truth is almost exactly the
opposite.

With conservative jurists hostile to ”substantive due process” as repre-
sented by Lochner, and the Supreme Court dominated by Republican appoin-
tees, the Roe = Lochner critique adopted by conservatives posed a threat to
liberal due process precedents.” Liberal scholars therefore felt the need to
explain why “the Court is not merely engaged in that most dread of all pur-
suits, ‘Lochnerizing’ . . . when, for example, it overturns state anti-abortion
laws.”7

Some liberal constitutionalists followed Tribe and Ely in arguing that
the Lochner-era Court chose an appropriate role for the Court—defender
of last resort of fundamental rights—but simply chose the wrong rights to
emphasize. Instead of focusing on anachronistic contract rights, liberal aca-
demic luminaries argued, the Court should have concentrated on protect-
ing the civil liberties necessary for a properly functioning modern liberal
democracy.” These scholars argue that the Court eventually got it right and
that Lochner, perhaps, should be recognized as a misstep on an otherwise
sound path.

Another group of scholars, led by law professor Cass Sunstein, developed
a more radical thesis. In an article called “Lochner’s Legacy” and in subse-
quent elaborations, Sunstein argued that the ”Lochner-era” Court made two
crucial errorsin its liberty of contract jurisprudence. First, it understood the
common law ”to be a part of nature rather than a legal construct.” Second,
it sought to preserve what it saw as the “natural,” ”status quo” distribution
of wealth against redistributive regulations.” Like other liberal scholars,
Sunstein argued that his understanding of Lochner not only saved Griswold
and Roe from the charge that they are Lochner’s illegitimate offspring, but
also undermined the modern Supreme Court’s rulings on issues such as
affirmative action and campaign finance reform. Sunstein’s work quickly
came to dominate legal scholars’ understanding of Lochner, but constitu-
tional historians have properly dismissed it as ahistorical.””

Meanwhile, legal historians were producing their own corpus of Loch-
ner revisionism that discredited various aspects of the conventional story
inherited from the Progressives. For example, revisionists established that
the Supreme Court had upheld the vast majority of laws that came before it,
allowing significant, though not unlimited, room for the regulatory state’s
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growth; that the Supreme Court was not wildly outofline with values widely
accepted by the public before the Great Depression; and that the distribu-
tive consequences of the legislation the Court had invalidated were far more
complex than the traditional “Court as the handmaiden of Big Business”
story suggested.”® The revisionist literature has inspired a smaller counter-
revisionist literature.”

Perhaps the most significant myth demolished by revisionists was the
notion that the origins of liberty of contract lay in “laissez-faire Social Dar-
winism.”® Reaching a consensus as to what did motivate the Supreme Court
to adopt liberty of contract has proved more difficult. Among the candidates
proposed were natural rights and free labor ideology,® social contractari-
anism, opposition to paternalism, desire to establish a sphere of personal
autonomy in an era of total war, hostility to “class legislation,” and fealty
to classical economic theory.®> A consensus is emerging that the liberty
of contract doctrine arose from a combination of hostility to “class legis-
lation” and a desire to protect natural rights deemed fundamental to the
development of American liberty.®

Meanwhile, several Supreme Court justices have adopted the Laurence
Tribe/modern liberal perspective on Lochner. In Planned Parenthood v.
Casey, in a section of a plurality opinion attributed to Justice Sandra Day
O’Connor and joined by Justices David Souter and Anthony Kennedy,®
O’Connor discussed why overruling Lochner was appropriate in 1937 but
overruling Roe would not be appropriate in 1992. She explained that with
regard to Lochner, “the Depression had come and, with it, the lesson that
seemed unmistakable to most people by 1937, that the interpretation of
contractual freedom protected in Adkins rested on fundamentally false fac-
tual assumptions about the capacity of a relatively unregulated market to
satisfy minimal levels of human welfare.”®® Lochner’s error, then, was not
using the Due Process Clause to protect unenumerated individual rights,
but the Court’s choice to protect liberty of contract.

Justice Souter, meanwhile, argued a few years later that Lochner had been
correct to apply the Due Process Clause to prohibit arbitrary legislation, but
unduly “absolutist” in its implementation of the relevant standard.’s By
contrast, according to Souter, Meyer and Pierce properly applied heightened
scrutiny to truly important interests.*” Despite his unvarnished endorse-
ment of Meyer and Pierce, Souter often used Lochner as an epithet when he
disagreed with his more conservative colleagues’ opinions.®® Most recently,
Justice Kennedy’s opinion in Lawrence v. Texas enthusiastically and un-
abashedly cited Meyer and Pierce as “broad statements of the substan-
tive reach of liberty under the Due Process Clause.”®® Kennedy’s majority



122 CHAPTER SEVEN

opinion in State Farm v. Campbell, which placed strict substantive due pro-
cess limitations on state punitive damages awards, suggests that he does not
completely disavow meaningful review of government action that affects
primarily economic interests.”

Conservative judges and scholars, for their part, continue to channel
Progressive critiques of liberty of contract, and condemn Lochner for im-
proper “judicial activism.”°! But even Justice Antonin Scalia, long the bell-
wether of elite conservative constitutional thought, has not challenged the
incorporation doctrine even though, like Lochner, it involves protecting
substantive rights via the Fourteenth Amendment’s Due Process Clause.
Nor, unlike Justice Black, has Scalia argued that the Due Process Clause
only protects rights enumerated in the text of the Bill of Rights. Rather, he
contends that only rights that are “so rooted in the traditions and conscience
of our people as to be ranked as fundamental” are eligible for protection by
the Due Process Clause.”

Meanwhile, a few leading libertarian legal scholars forcefully argue that
Griswold and Lochner were both correctly decided.” Indeed, some have ar-
gued that Lochner was too timid and allowed too much room for govern-
ment intervention in the economy.” While that is a distinctly minority
position, even some prominent liberal scholars have argued that in com-
pletely abandoning liberty of contract, the Supreme Court has left impor-
tant economic rights vulnerable to government overreaching.”® And despite
contrary Supreme Court precedent, lower federal courts occasionally invali-
date draconian government regulations on occupations that seem to serve
no legitimate public purpose.®®

Nevertheless, and despite the flood of serious revisionist scholarship,
Lochner is still primarily used as a symbol of one’s jurisprudential oppo-
nents’ perceived faults. Justice Scalia, dissenting in Lawrence v. Texas,’”
argued that the Fourteenth Amendment no more protects the right to en-
gage in homosexual sodomy than it protects the right to work “more than
60 hours per week in a bakery.”?® In United States v. United Foods,” Justice
Stephen Breyer, dissenting, criticized the majority for finding that the First
Amendment imposes limits on government-coerced commercial speech.
Breyer, citing Lochner, wrote: “I do not believe the First Amendment seeks
to limit the Government’s economic regulatory choices in this way—any
more than does the Due Process Clause.”!® This sort of simplistic discourse
about Lochner impoverishes our understanding of the Fourteenth Amend-
ment and the influence of the liberty of contract cases on it, and brings no
honor to the jurists who engage in it.

Focusing on the real Lochner, as opposed to the mythical Lochner of the
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constitutional anticanon, allows for the far more fruitful discussion of how
the Lochner line of cases fits in with broader trends in American history,
and influenced the evolution of judicial attitudes towards protecting rights
under the Fourteenth Amendment. We have seen that Lochner and its prog-
eny followed naturally from, but were much less radical than, earlier state
court rulings protecting liberty of contract. These lower court opinions were
not steeped in Social Darwinism, but had their roots in long-standing Amer-
ican intellectual traditions supporting natural rights and opposing class
legislation.!®!

The Supreme Court’s use of the Due Process Clause to protect a moder-
ate version of liberty of contract was innovative but not terribly radical; the
idea that the requirement of “due process of law” prohibits arbitrary gov-
ernment interference with substantive rights had a long pre-Lochner history
in American constitutional thought. Contrary to the modern categorization
of due process cases as either substantive or procedural, during the liberty
of contract era “the ultimate meaning of due process was neither substan-
tive nor procedural. . . . It protected individuals from the application of
government authority that they never consented to be subjected to in the
first place.” 102

Moreover, many liberty of contract cases don’t fit neatly, if at all, into
the crude “capitalists vs. workers” class conflict model that has inspired
generations of Lochner critics. As the history of the Lochner case itself sug-
gests, liberty of contract cases often either pitted the public as a whole
against special interest groups seeking to gain economic advantage through
favorable legislation, or pitted “out” groups struggling for economic survival
against entrenched special interest groups that sought to exclude them from
the marketplace.

Meanwhile, the origins of the modern Supreme Court’s broad protection
of civil liberties and civil rights can be traced to Lochnerian due process
decisions such as Adkins v. Children’s Hospital (1923), Buchanan v. Warley
(1917), Meyer v. Nebraska (1923 ), Pierce v. Society of Sisters (1925), and Git-
low v. New York (1925). Justice Sutherland’s opinion in Adkins, for exam-
ple, anticipated by fifty years the modern view that working women are
entitled to equal treatment with men, regardless of women'’s alleged phys-
ical and emotional disabilities. Buchanan held, over the fierce objections
of Progressive critics, that residential segregation laws could not be jus-
tified by concerns over interracial tension and violence, miscegenation,
or the alleged pathologies or inferiority of African Americans. Meyer and
Pierce provided broad protection for unenumerated but important individ-
ual rights. They did so in the face of Progressive resistance and popular
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prejudice against the immigrants and Catholics who were the primary di-
rect beneficiaries of these decisions. And Gitlow announced that the Su-
preme Court would henceforth protect the right of freedom of expression
against state governments, a promise fulfilled in several other Fourteenth
Amendment cases in the 1920s and 1930s.

Like Lochner and other liberty of contract cases, the cases noted above
identified a threatened individual liberty, and refused to allow government
infringement on that liberty unless the state could identify a valid police
power interest in doing so. Indeed, in several of these cases protection of
contractual and occupational freedom was intimately tied to other equali-
tarian and libertarian concerns.

Post-New Deal liberal jurisprudence segregated and ignored the eco-
nomic aspects of these cases and reinterpreted them as “civil liberties” de-
cisions, to distinguish them from discredited pre-New Deal natural rights-
based decisions like Lochner. The post-New Deal Court also eliminated its
predecessors’ focus in due process cases on the scope of the police power,
instead introducing balancing tests pitting the strength of the right asserted
versus the importance of the asserted government interest.!® But even after
reinterpreting and elaborating on the old decisions, the Court did not reject
their solicitude for equality and individual liberty.!%

Liberty of contract’s Progressive opponents worshipped at the altar of
the police power, a power that mainstream Progressives believed included
segregation laws, eugenics statutes, bans on interracial marriage, efforts to
eliminate “defective” workers from the labor market, the coercive Ameri-
canization of immigrants through mandatory public schooling, and so on.!%
Today, even staunch judicial conservatives like Scalia refuse to defer to the
legislature with anything like the alacrity urged by early-twentieth-century
Progressives.'0¢

Lochner'’s legacy, then, lives on in American constitutional law, in the
application of various rights, enumerated and unenumerated, against the
states via the Due Process Clause.!?” Justice Peckham’s enunciation of an
expansive liberty-protective interpretation of the clause in Lochner (and
Allgeyer) begot Justice McReynolds’s even more expansive opinicn in Meyer,
which in turn continues to serve as the constitutional foundation of various
Fourteenth Amendment rights protected by the Supreme Court.!®® Contem-
porary Fourteenth Amendment civil liberties jurisprudence owes more to
the views of Justices Harlan, Peckham, Sutherland, and McReynolds than
to Holmes, Brandeis, and Frankfurter and their skepticism of constitutional
protection for individual rights.



Conclusion

Aiert readers will have noticed that I have titled this book Rehabilitat-
ing Lochner—as in improving Lochner’s reputation—not Defending
Lochner or Restoring Lochner. I argue that Lochner and liberty of contract
jurisprudence more generally have been unfairly maligned, and their contri-
bution to modern American constitutional law neglected.

Lochner historiography has been dominated by the perspective initially
promoted by Progressive-era opponents of the liberty of contract doctrine.
The Progressive outlook on constitutional law and related matters—a com-
bination of support for the growth of an administrative state dominated by
experts insulated from both politics and the market, opposition to serious
judicial review of the constitutionality of legislation, and indifference or
hostility to “individualistic” civil liberties and the rights of minorities—is
now anachronistic and finds no comfortable ideological home in modern
American politics. Nevertheless, the mythical morality tale invented during
the Progressive era for overtly ideological reasons, and elaborated upon ever
since, continues to color our understanding of Lochner and other liberty of
contract cases.

Though scholars over the years have added significant nuance to the re-
ceived version of American constitutional history, modern liberal constitu-
tionalists tend to see themselves as part of a generally consistent tradition
tracing back to Progressives and New Dealers. The standard liberal version
of constitutional history has relied on broad caricatures of the relevant his-
torical actors: the good guys, starting with early-twentieth-century Progres-
sive jurists, are said to have been champions of the little guy against the
powerful, whether in the form of protecting civil liberties or of protecting
the economically powerless against rapacious corporations. The liberals’
historical bad guys are the “reactionary” justices of the Gilded Age and their
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successors into the early New Deal era, who are said to have substituted
crass class interest or dogmatic laissez-faire ideology for constitutional prin-
ciple.!

Modern conservative constitutionalists, meanwhile, though they dissent
in some ways from the orthodox interpretation of American constitutional
history, also want to see themselves as part of a seamless jurisprudential
tradition, and they veneratc some of the same Progressive heroes as their lib-
eral adversaries do. The conservatives’ preferred narrative revolves around a
tradition of judicial restraint based on textualism, originalism, and respect
for long-standing constitutional principle. In this tale the good guys are
Holmes, Frankfurter, and other Supreme Court justices who are said to have
properly put their political views to one side to enforce the Constitution as
written.? The bad guys are the Court’s “judicial activists,” who purportedly
made up the nonsensical doctrine of “substantive due process” to foist their
political views on the American public. The original sin was that of the
Court in the liberty of contract era, but the modern Court has failed to re-
pent. Indeed, it has aggravated matters through additional judicial activism,
substituting modern liberal-left social policy preferences for the laissez-
faire prejudices of the earlier period.

For various reasons, including mere happenstance, the Lochner case be-
came the key emblematic illustration of both of these stories, the one case
that encapsulates everything about the bad guys’ approach. These stories,
however—both in terms of overall narrative and their specific depiction
of the Lochner case—are demonstrably false. As shown in this book, the
reality is much more complex and much more interesting. An accurate
and nuanced view of the Supreme Court’s pre-World War II due process
jurisprudence does not allow for blithe categorization of justices who lived
in a very different era, replete with ideological and political disputes and
assumptions that are foreign and often barely comprehensible to modern
scholars, into prescient heroes and narrow-minded villains.?

This also means that it would be a mistake to lionize the judicial sup-
porters of liberty of contract in the early twentieth century, who had many
flaws, if not necessarily the flaws attributed to them by their contemporary
Progressive critics. I do, however, draw the following more modest conclu-
sions from the material this book presents.

e The Supreme Court’s liberty of contract decisions were far more
deferential to regulatory legislation than the standard myth would
have it, and were well within the realm of plausible constitutional
interpretation, given existing precedents and prevailing contempo-
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rary understandings of the meaning and scope of the Due Process
Clause.

* By providing more room for civil society and markets and restricting
coercive regulation, Supreme Court decisions protecting liberty of
contract were likely a net positive from the standpoint of their prac-
tical effects—especially once the liberty of contract doctrine’s benign
effects on sex and race equality and on civil liberties are taken into
account—and they surely did not have the drastic negative practical
consequences that generations of scholars have assumed.

e The first two points are complimentary: If the Supreme Court had
been extremely activist and ideologically committed to a strong ver-
sion of economic libertarianism enforced through constitutional
interpretation, it would be more difficult to defend its decisions as
either plausible interpretations of the Due Process Clause or—at
least to nonlibertarians—as having benign consequences.

® Justice Harlan’s dissent in Lochner, with its trenchant legal and fac-
tual analysis and its focus on the presumption of constitutionality in
liberty of contract cases, is far more persuasive than Justice Holmes'’s
more quotable but flippant counterpart. More generally, Harlan’s ju-
risprudence challenges many of the stereotypes about the justices of
the liberty of contract era. Harlan thought the police power broad
enough to permit states to require limitations on the hours of bak-
ers’ labor, but not broad enough to permit either segregation laws or
laws that favored organized labor by banning yellow-dog contracts.
He was a proponent of natural rights and the liberty of contract doc-
trine, and also an advocate of applying the Bill of Rights to the states
via the Fourteenth Amendment.

e Even if one disagrees with the outcome of some of the liberty of
contract era’s due process cases, the principle established in those
cases—that the police power is not infinitely elastic—is a sound
one, well rooted in long-standing American principle. Relatedly, the
Court’s due process jurisprudence during the liberty of contract era
was preferable to the existing mainstream Progressive alternative
emphasizing almost judicial total deference to legislation.

Given that I don’t claim to provide any significant normative lesson for
modern constitutional law, it’s fair to ask why I think it’s worth rehabilitat-
ing Lochner. Why not let Lochner be Lochner, so to speak, and let the case
continue its important symbolic role in American constitutional debate,
even if the underlying history isn’t accurate?
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One reason is the intrinsic value of having correct information in the
history books, and, relatedly, the principle that history should not be mis-
construed for political ends. The long-standing myth of a wildly activist,
reactionary Supreme Court imposing a grossly unpopular laissez-faire ide-
ology on the American people on behalf of large corporate interests—with
little concern for precedent, constitutional text, or individual or minority
rights—is far removed from historical reality. The academics who invented
the prevalent mythology likely sought, consciously or not, to justify their
preferred political outcomes. They promoted the notion that the liberty of
contract cases had no origins in American tradition or in American consti-
tutional thought, and were instead simply stalking horses for the economic
elite’s interests. This allowed advocates of the revolutionary New Deal and
post-New Deal changes in constitutional interpretation to lump all the
decisions of the pre-New Deal Supreme Court together.

Scores of books and articles state or imply that there is no significant
difference between the “Lochner-era” commerce clause cases, due process
cases, non-delegation cases, and so on. Rather, they purportedly were all
different manifestations of the Court’s reactionary “laissez-faire” juris-
prudence. Conflating these doctrines allowed legal scholars—and, for that
matter, Supreme Court justices—to elide debate over the meaning of the
relevant constitutional provisions, and to reject out of hand the notion that
the Old Court may have interpreted some of them correctly as a matter of
text and history.

In short, supporters of the post-New Deal constitutional order—lawyers,
historians, and political scientists—promoted the traditional Lochner story
to shore up that order against residual or future opposition.* Modern con-
servatives have adopted major elements of this story as well, so that they
can use Lochner to attack modern due process decisions they abhor, like
Roe v. Wade. When scholars distort history to serve an agreeable governing
ideology or to rally opposition to existing precedents that they dislike, their
work richly deserves correction.®

As implied above, rehabilitating Lochner is also important because Loch-
ner plays such an important role in modern constitutional law debates. For
one thing, the Lochner myth reinforces the dubious notion that the Supreme
Court is sometimes inclined to engage in aggressively activist behavior at
extreme variance from public opinion. This notion seduces political activ-
ists to turn their attention away from political organizing and ideological
persuasion and toward the courts.®

More important, Lochner serves as a uniquely important negative exem-
plar of constitutional error in constitutional law scholarship, op-ed columns,
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and blog posts, and even in Supreme Court decisions. When the justices
and others use Lochner in this way, as shorthand for what they consider the
“activist” sins of their opponents, they are substituting empty rhetoric for
meaningful constitutional argument.

Replacing the mythical, evil Lochner with something closer to the real
historical Lochner line of liberty of contract cases would deprive partici-
pants in debate over American constitutional law of this easy, but ultimately
vacuous, rhetorical shortcut. A more accurate view of constitutional his-
tory would therefore lead to a more nuanced, civil, and constructive debate

about modern constitutional law. And that’s reason enough to rehabilitate
Lochner.
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