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PREFACE 

Sylvia Mathews Burwell 

With President Barack Obama's signature on a Tuesday morning, 

March 23, 2010, the Patient Protection and Affordable Care Act (ACA) 

officially became one of the seminal laws impacting American health 

care. 

It was the largest reform of the nation’s health care system since 

Congress and President Lyndon Johnson created Medicaid and Medi- 

care nearly half a century before. One could argue it was even larger, 

as the ACA made structural reforms to both of those programs as well 

as to the private health insurance market and the nation’s health care 

delivery system. Alongside its scale and import, the ACA has also un- 

doubtedly been one of the most controversial laws in modern Ameri- 

can history. 

As we approach the 10-year anniversary of its passage, it is fitting 

to look back at the past decade and capture the history of the law, its 

successes, and its challenges. As we embark on that retrospective, we 

should do so with a dose of humility. Assessing the full impact of the 

ACA ten years after its passage is important but probably incomplete. 

The lessons we can learn from this law’s passage and its implemen- 

tation can illuminate much about American politics and policy, our 

health care system, and the ways that decisions made by policymakers 

affect the lives of the American people. 

Sylvia Mathews Burwell is the president of American University in Washington, DC, 

and served as the 22nd secretary of the US Department of Health and Human Ser- 
vices (2014-2017) and director of the Office of Management and Budget (2013-2014). 
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How To BEGIN an analysis of such a comprehensive and complex law? 

There are innumerable ways to measure and analyze our nation’s health 

care system. But I have always found it most helpful to focus on the 

3 questions that matter most to American patients and their families. 

CFirsthis health care accessible? Second) is it affordable? And hird) is it 

quality care? 

Those 3 aspects—accessibility, affordability, and quality—and their 

impact on the health of the American people are the through-line of 

the history of the ACA and this book. And these aspects will guide 

policymakers as they consider future reforms to American health care. 

From where I sit and the experiences I had as secretary of Health 

and Human Services, a few things are clear. 

First, the ACA helped more Americans access health care. An esti- 

mated 20 million Americans gained coverage due to the ACA’s Medic- 

aid expansion, subsidies to afford private health insurance through the 

Health Insurance Marketplace, and various reforms to the health insur- 

ance market like allowing young adults to stay on their parents’ health 

plan until they turn 26. These reforms led to the lowest uninsured rate 

in American history. 

Many of those previously uninsured were the people who needed 

coverage the most. Cancer survivors, people with chronic conditions, 

and others who, in the past, were denied coverage because of a preexist- 

ing condition were finally protected by the ACA’s ban on that practice. 

In the years since, we have also uncovered abundant evidence that 

access to coverage translates into greater protection from financial risk, 

greater access to care, and, subsequently, better health. Housing stabil- 

ity also improved, as declines in evictions have been associated with the 

ACA’s expansion of Medicaid.’ Nationwide, from 2010 to 2016, there 

was a nearly 30% drop in the share of nonelderly adults skipping treat- 

ment or not filling a prescription due to cost.* The ACA’s expansion 

of Medicaid is probably its most studied policy, and researchers have 

found it is improving access to care, financial security, and health out- 

comes, including reducing premature deaths.° 

Second, the ACA led to significant progress on affordability. As al- 

ready noted, the ACA helped more people pay for health care services. 

Among people gaining coverage, it has led to lower medical debt and 

greater access to credit.‘ As a result, feelings of financial strain caused 
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by health care have also dropped.’ By reforming Medicare payments 
and launching innovative payment models that have been imitated by 
many private payers, the ACA has contributed to slowing health care 

cost growth across the entire economy.° Nonetheless, issues like rising 

deductibles and the struggles of middle-class families to keep up with 

health care costs are still quite problematic and a key focus for policy- 
makers today and in the future. 

Finally, the ACA massively improved the quality of coverage for peo- 

ple who are currently covered through the individual market, as plans 

are required to cover essential health benefits; through their employer, 

as plans are no longer allowed to create lifetime or annual limits on 

coverage; or through Medicare, as the ACA closed the “donut hole” in 

Medicare Part D and now covers preventive services. It also improved 

the quality of care by reducing re-admissions and hospital-acquired 

conditions. Yet the United States still has work to do, as we fall behind 

other major developed nations in many measures and must do more 

to address behavioral health crises and infant and maternal mortality. 

Among these 3 measures—the accessibility, affordability, and qual- 

ity of American health care—the Affordable Care Act has directly led 

to significant progress. 

ALTHOUGH NONE OF these achievements means our work on these is- 

sues is done, each should be seen in the broader context of an effort— 

nearly unprecedented in modern American history—to undermine 

and attack the law. 

From the early resistance to a traditional technical-fixes bill to 

the litigation filed the first day the statute was enacted, resistance to 

the ACA only grew. Modern American history has other examples of 

resistance to expansions in coverage. In 1961 the American Medical 

Association hired a well-known actor to record an LP warning that, 

if the newly proposed “Medicare” program passed, “We are going to 

spend our sunset years telling our children and our children’s children 

what it once was like in America when men were free.’ But a cou- 

ple of decades later, when that actor became president, Ronald Rea- 

gan would not only protect Medicare but would expand it himself, 

adding pulicoione for the elderly and disabled against « catastrophic 

health costs. 
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Opponents of the ACA have yet to accept it as part of the health sys- 

tem. The sustained repeal efforts through legislation, litigation, and ex- 

ecutive action at the state and federal levels have all too often distracted 

us from building on progress and have taken a toll on many of the law's 

provisions and, thereby, the Americans who depend on them. Today, 

continued efforts by the current administration and others to under- 

mine the legislation have zeroed out the individual mandate, limited 

roa fica OAM pra RST efforts during 

open enrollment periods, and weakened the ACA in many other ways. 
Some Americans find coverage slipping out of reach, as a modest but 

all-too-real increase in the uninsured rate since 2016 demonstrates.” 

Despite all of this, the law at to years has proven more resilient 

than expected. Many times throughout the past decade conventional 

wisdom considered the ACA finished. Through midterm elections, Su- 

preme Court decisions, a presidential reelection, and an election in 

2016 that saw the legislative and executive branches united around re- 

peal, the ACA has nevertheless survived. In fact, it has only grown 

more popular.'° The 2018 midterms, where health care was listed as 

voters top priority, was in many ways a rejection of repeal. 

How did the law survive? In 2017 the law faced an opposition 

united in its commitment to repeal the law—an opposition equipped 

with the legislative tools through reconciliation to do so with a simple 

majority in both houses, and—after years of a guaranteed, protective 

veto from the executive branch—there was a president ready to offer 
his signature. 

It was in this precise moment that the through-line of the law in 

many ways became its lifeline. Access, affordability, and quality were 

not just abstract metrics; they had real, tangible impacts on Americans’ 

lives, and the uncertainty of repeal, the opacity of the process, and the 

warning signs from nonpartisan analysts like the Congressional Budget 

Office motivated a remarkable grassroots effort. 

The lived examples of the ACA’s progress motivated organizations 
and constituents as they appealed to their legislators to slow the process 
down and consider alternative routes to improving American health 
care. 

By the slimmest of margins, the ACA survived and today remains 
the law of the land. 
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DESPITE THE PROGRESS of the ACA, there is more to do as we mark ten 
years. Policymakers and politicians continue to debate how to make 

progress on affordability, access, and coverage. The questions of repeal 

are also still with us. Currently there is yet another federal case, Texas 

v. Azar, in which 18 state attorneys general and the Trump administra- 

tion Department of Justice argue that the entire ACA should be struck 

down." We are, yet again, at a crossroads on health care. 

In the midst of it all are countless Americans who have engaged with 

this journey in Washington and around the country—from legislative 

chambers to hospital corridors—to make our health care more afford- 

able, more accessible, and higher quality and to refuse to go backward 

because they know that health care in America is personal. 

What, then, is the legacy of the ACA? In short, it was a historic 

legislative achievement and a seminal step in American health policy. 

It led to great progress on access and some on affordability and quality. 

And yet there is still more to do. 

The insights in the following chapters, gathered by Ezekiel J. Eman- 

uel and Abbe R. Gluck, outline the journey and provide a rich context. 

The pages of The Trillion Dollar Revolution: How the Affordable Care 

Act Transformed Politics, Law, and Health Care in America, filled with 

stories and perspectives of those who were deeply involved at every step 

of the way, will illuminate the path we have taken so that we can more 

clearly see the path ahead. For it is through this kind of reflection that 

we can celebrate our progress and better understand the challenges that 

remain in our nation’s health care system. Tempered with the humil- 

ity of hindsight, we can take on the unfinished business of building a 

health care system worthy of our great nation and worthy of the Amer- 

ican people who rely on it. 
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INTRODUCTION 

Ezekiel J. Emanuel and Abbe R. Gluck 

“This is a big fu@&ing deal.” 

—Vice President Joseph Biden whispering to President Obama 

during the ACA’s signing ceremony, March 23, 2010 

“ObamaCare is a broken mess.” 

—President Donald Trump, tweet, October 13, 2017 

The Affordable Care Act (ACA) is arguably the most important health 

care legislation in US history—but it is much more than that. 

The ACA has reached far beyond health care and into the corners of 

American politics, law, and the economy as well. It profoundly influ- 

enced our elections. Opposition to the ACA galvanized the Republi- 

cans and helped them recapture the House in 2or10. But after multiple 

failed repeal efforts, the ACA then helped the Democrats take the 

House back in 2018. 

The law has been subject to continuous litigation since the moment 

it passed. It has gone to the Supreme Court 5 times thus far and set new 

constitutional precedents on the reach of Congress's power. It also has 

yielded important lessons about how American laws are implemented, 

Ezekiel J. Emanuel, MD, PhD, is the vice provost for Global Initiatives, Diane and 

Robert Levy University Professor, and codirector of the Healthcare Transformation 

Institute at the University of Pennsylvania. He was a special assistant in the Office of 

Management and Budget in the Obama administration (2009-2011). 

Abbe R. Gluck, JD, is professor of law and founding faculty director of the Solomon 

Center for Health Law and Policy at Yale Law School and professor of internal med- 

icine at Yale Medical School. 
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including how much federal law can or should rely on states or the 

private market. 

At the same time, the ACA has transformed the health care econ- 

omy. It has fostered dramatic health care market consolidation, up- 

ended the way the insurance industry does business, and helped to 

change the daily practice of medicine and how services are paid for. It 

is a $1 trillion investment in universal coverage, delivery reform, and 

cost containment, only part of which has been successful thus far. But 

it also has allowed millions of new Americans to obtain insurance and 

measurably improved the populations health. 

Perhaps most fundamentally, the ACA seems to have shifted the 

baseline of what Americans understand to be the goals of their health 

care system. Ten years into the ACA’ lifespan, an alternative that would 

undo a substantial part of the law’s coverage gains no longer appears ac- 

ceptable to the public. In thus changing our expectations, the ACA has 

De ee farther. 
~So is the ACA a “big fu@&ing deal” or “a broken mess”? Is it nei- 

ther? Or both? 

The ACA is much more ambitious than its comparable predecessor 

acts. Its most obvious predecessors—the Medicare and Medicaid legis- 

lation of 196s—were laws that expanded health coverage to two specific 

populations: the elderly and certain categories of low-income individ- 

uals. Those statutes never aspired to universal coverage—a health care 

system that would provide access to all Americans—rich and poor, old 

and young, employed or not, healthy or sick. Nor did they make fun- 

damental changes to private health insurance or attempt to control 
costs or improve quality. 

In contrast, the ACA targets every part of the health care system. 

Paradoxically, it makes these sweeping changes through an incremental 

strategy—a strategy that the politics of the moment required. The ACA 

does not wipe the slate clean or eliminate the private health care sys- 

tem, but instead it builds on what came before. For better or perhaps 

for worse, the ACA accepts the sprawling and fragmented complexity 

of the US health care system but seeks to make it more inclusive, more 

generous, more effective, and less expensive. 

To say these changes are controversial is a massive understatement. 
The ACA has been the most attacked and—as it turned out—the most 
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resilient piece of social welfare legislation Congress has ever passed. 
The law was challenged in court minutes after it was enacted and then 

partially gutted by the Supreme Court before its main provisions even 

took effect. The challenges continue to come—both in the courts and 

from a presidential administration that considers the ACA a “broken 

mess” in need of abolition. The very states that asked to implement the 

ACA rebelled against it from the start. Congress has tried more than 60 

times to repeal it. But the law has survived—and gained in popularity 
in the process. 

Ten years in, it is time for a critical analysis of the ACA. The au- 

thors of the essays in this volume examine the ACA’ goals and its arc 

of policy and politics. They look at the legal battles the ACA survived 

and how these battles changed American law. They examine the ACA’s 

impact on the health care system and economy and consider how its 

decade in existence will influence the health care agenda for the 2020s. 

Enactment 

During the 2008 presidential primaries and election, health care was 

a major issue, maybe second only to—and intertwined with—the 

economic recovery from the Great Recession. The election seemed to 

confirm the nation’s desire for health care reform. Barack Obama was 

elected by a 52.9% to 45.7% margin over John McCain, and Democrats 

picked up 21 seats in the House and secured (with independents) a fil- 

ibuster-proof 60 votes in the Senate. Obama put health care at the top 

of his agenda, overruling members of his team who thought he needed 

to focus first on Wall Street, and he created the first-ever position of 

White House health care czar. 
Any piece of major legislation contains policy tradeoffs and political 

ramifications. On policy, there were many choices and many things that 

could not be achieved even within the Democratic Party. There were 

also sharp memories of President Clinton’s failed attempt at health re- 

form in 1993-1994 and a determination not to repeat previous mistakes. 

Ultimately, an incremental approach won the day. The fragmenta- 

tion of the health care system between varied public programs and pri- 

vate insurance companies would not be swept away and a new system 
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built from the ground up. Coverage would remain split among the 

different insurance programs but would be expanded in every exist- 

ing category: Medicaid would be converted from a program that cov- 

ered only certain categories of people (like pregnant women) to an 

income-linked entitlement for all lower-income Americans; Medicare 

saw expanded benefits, particularly in preventative care and pharma- 

ceutical payment; the employer-sponsored health care system (which at 

the time covered 50% of Americans), with the tax exclusion that sup- 

ports it, was retained with additional consumer protections and bene- 

fits; uninsured Americans—those with incomes from 100% to 400% of 

the federal poverty level (just over $100,000 for a family of 4)—were to 

receive subsidies to help them buy private insurance in newly created 

marketplaces. 

There were also two fateful decisions made about the structure of 

the insurance marketplaces. In an effort to appeal to Republicans, the 

Senate made the insurance marketplaces state based rather than, as 

the House wanted, national. This added to the ACA’s administrative 

complexity—but ultimately it was not sufficient in itself to attract the 

votes of any Republican senators. Similarly, in an effort to appease con- 

servative Democrats, especially Joseph Lieberman 6f Connecticut (by 

then an Independent), the plan to include a public option—a gov- 

ernment-operated insurance offering that utilized Medicare payment 
rates—Gwas dropped. 

Many of the pivotal choices on coverage were made largely for fiscal 

reasons. The president wanted a bill that met 3 key financing criteria: 

(1) the total cost of the ACA should not exceed $1 trillion over 10 years, 

(2) half the money to pay for the ACA should come from savings in 

government health programs and half should come from new revenue, 

and (3) the law should be self-funded and not deficit financed—if any- 

thing, the ACA should pay down the national debt (which ir did). 
These financing decisions shaped the structure of the reforms. Be- 

cause Medicaid was less expensive than purchasing | private insurance in 

the exchanges, it was preferable to expand Medicaid to households at 
up to 138% of the federal poverty level (FPL) rather than covering all 

the uninsured through the insurance exchanges. Because of the high 

cost of subsidies, they were phased out at 400% of the FPL with a steep 
cliff rather than at higher income levels. 
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Complementing these new coverage provisions, the ACA also im- 

posed new national rules that dramatically change the way the private 

health insurance industry does business. Insurers can no longer “tisk 

underwrite”—reject customers or charge them substantially more or 

rescind their plans due to their poor health, preexisting conditions, 

or other individual characteristics. In addition, insurers can no lon- 

ger impose annual or lifetime caps. Other key new policies include 

the requirement that all ACA exchange plans must offer 10 essential 
cere 

health benefits and that, even e the exchanges, many preventa- s and that, even outside the g y p 
tive services (like vaccines and cancer screening) must be covered with- 

out deductibles « ‘Of co-pays. Coverage of children up to age 26 on their 
parents’ health plan is another popular-new benefit. 

There was no shortage of criticism. One consistent theme was that 

the ACA was 90% about coverage and did little to improve quality or 

cost. It is true that 3 of the ACA’s 10 titles do focus on insurance access 

and coverage—the private insurance reforms in Title I, the Medicaid 

expansion in Title I, and new provisions about long-term care in Ti- 

tle VIII that ultimately were not implemented because they could not 

meet fiscal targets of being self-financing. Title III also includes signifi- 

cant reforms to Medicare to reduce co-pays and make pharmaceuticals 

more affordable. But the ACA contains Benes Bs pages di aca to 

reduce hospital CERT and hospital-acquired conditions and to 

require public reporting on performance. Some key reforms did take 

the form of only limited programs, such as new programmatic incen- 

tives to improve integration and coordination across physicians and 
demonstration projects to move away from payment for each treat- 

ment—fee- for-service—to _payment for holistic episodes of care— 

bundled payments. These pilot projects were strategic, aiming to > effect 

broader system-wide transformation. The establishment of integrated 

medical practices called accountable care organizations (ACOs) is an- 

other important example of the effort to reform the delivery system 

and thereby improve quality and reduce costs. 

Important new centers and funds were also created, including the 

Prevention and Public Health Fund; the Center for Medicare and 

Medicaid Innovation, a novel organization within CMS given the op- 

portunity to experiment with various approaches to improving quality 
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and reducing costs; and the Patient-Centered Outcomes Research 

Institute, an organization charged with investigating the clinical and 

comparative effectiveness of different medical treatments. There are 

myriad other provisions, including provisions to facilitate a generic 

market in biologic drugs, to reauthorize the Indian Health Service, 

and to enhance the medical workforce, nutrition, and more. Taken 

together, these new programs and incentives mark an extensive—if not 

comprehensive—effort to transform and improve almost every aspect 

of the American health care system. 

Political considerations of course shaped the bill. Because of Pres- 

ident Obama’s inclination to appeal to Republicans and forge broad 

coalitions to address problems and because Senator Max Baucus, as 

Senate Finance Committee chair, believed he could achieve a biparti- 

san agreement, the ACA rests on a market-oriented structure. Indeed, 

its foundation adopts some conservative proposals: it was the Heritage 

Foundation that popularized the concept of an individual mandate— 

the requirement that nearly everyone hold health insurance or face a 

financial penalty—combined with subsidies and a facilitated market- 

place where individuals could purchase private insurance. That concept 

was adopted by the Massachusetts Republican governor (later GOP 

presidential nominee) Mitt Romney. (Income-linked government sub- 

sidies to enable the purchase of private health insurance has been a 

Republican idea dating to the 1940s.) 

In the end, despite many efforts to create bipartisan legislation, it 

became clear that Republicans would unanimously oppose the bill. 

Beginning in August 2009, that position was reinforced by a series of 

voluble and disruptive town hall meetings that propelled to national 

prominence the conservative, no-compromise, Tea Party movement. 

Many factors made passage possible, including some key moments 

of serendipity. Many political veterans, such as Obama chief of staff 

Rahm Emanuel, had learned the lessons of the earlier, Clinton-era 
failures. The administration brought in the major health care interest 
groups early and offered them what they needed, including omitting 

controversial pharmaceutical pricing regulations, to get them on board. 

President Obama helped give the bill needed momentum when he 
urged its enactment before a rare joint session of Congress on Septem- 
ber 9, 2009. That speech also provided an example of the deep-seated 



INTRODUCTION 13 

anger the ACA provoked. For the first time ever in a presidential speech 
to a joint session of Congress,.a member of Congress publicly heckled 

the president. Representative Joe Wilson (R-SC) shouted, “You lie!” 

during the address. That insult emboldened wavering Democrats to 
remain supportive of the law. 

House Speaker Nancy Pelosi played a pivotal role. First, she ensured 

there would be only one bill coming out of the 3 House committees 

with jurisdiction over health care reform. And even more significantly, 

once the victory of Scott Brown in the Massachusetts Senate race to 

replace Senator Kennedy deprived the Democrats of a filibuster-proof 

60 Senate votes to revisit any House revision of the ACA, Pelosi rallied 

the House Democratic members to essentially accept the Senate bill. 

Pelosi’s actions were an estimable feat of effective politicking that con- 

vinced the House to abandon its own bill—which had some significant 

differences—and made the ultimately successful vote possible. 

The ACA was enacted into law on March 23, 2010. National Feder- 

ation of Independent Business v. Sebelius, the challenge to the ACA that 

threw the early stages of implementation into uncertainty and would 

eventually reach the US Supreme Court, was filed the same day.' 

Goals 

Much has been written about the details of the ACA’s trajectory through 

Congress and its enactment politics. This book largely picks up where 

those accounts leave off. But to set the stage, Timothy Stoltzfus Jost 

and John E. McDonough analyze the problems that plagued the health 

care system in 2008 on the eve of the ACA’s drafting and explain how 

specific provisions in the ACA seek to address those problems. They 

also highlight what the ACA did not do, including failing to make 

significant advances in drug pricing and replacing “a fragmented, exas- 

perating health system balkanized by public and private financing and 

delivery.” 
Peter R. Orszag and Rahul Rekhi delve deeper into the policy 

tradeoffs incorporated into the ACA, especially around cost and qual- 

ity. They suggest that many of the efforts—even if small and tenta- 

tive—at cost control and quality improvement may have contributed 
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positively to the slowdown in health care expenditures and “fundamen- 

tally altered the national conversation around health care expenditures 

among provider and insurer executives and in boardrooms.” 

Joseph Antos and James Capretta offer a perspective of where they 

believe the ACA went right and wrong. Republicans have had a hard 

time articulating a coherent alternative to the ACA. The scores of ef- 

forts to “repeal and replace” failed, and the party faced additional chal- 

lenges as it became clear that the public would not tolerate rolling back 

some of the ACA’s key benefits. Antos and Capretta present an alterna- 

tive vision that is grounded more squarely in market principles focused 

on cost containment and emphasizing the need for consumer choice. It 

is interesting to note that, despite their disagreements with some of the 

policies behind the ACA, Antos and Capretta nevertheless embrace the 

new reality that, after a decade of the ACA, the goal of any new reform 

must include giving every American health coverage. 

The Policy and Politics of Implementation 

The ACA seems nearly inseparable from the last decade of politics— 

and the politics around the ACA affected both health policy and the 

broader electoral landscape. 

The Obama administration faced political, policy, and technical 

challenges from the moment the law was signed. Kathleen Sebelius, 

who was the secretary of the Department of Health and Human Ser- 

vices (HHS) for the first 4 years of the ACA’s life, and Nancy-Ann 

DeParle, the first health care czar, detail what it was like to implement 

the law in the face of unexpected state resistance, legal onslaught, disas- 

trous technology failures, and a Congress that refused to give HHS the 

money it needed to implement and administer the massive new law. 

Joel Ario, the first director of the HHS Office of Health Insurance 

Exchanges, then explains the specific challenges the Obama adminis- 

tration faced in trying to convince Republican-controlled states to run 

their own exchanges. Even though Republicans in the Senate were the 

ones who had pushed for a state-based model, the extreme political po- 

larization around the ACA that followed enactment made resistance to 
ACA implementation, including exchange implementation, a Repub- 
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lican Party loyalty litmus test. The exchange implementation struggle 
illustrates across several dimensions the challenge of designing a law to 
achieve the right balance between federal standards and local control 
and flexibility. 

The political environment evolved alongside implementation and 

shook electoral politics for the better part of the decade. Jonathan 

Cohn and former House Republican majority leader Eric Cantor each 

offer a perspective on the political arc. Cohn tracks the changing for- 

tunes of Democrats and Republicans around the ACA from the 2010 

midterm election to the 2018 election, and the failure of repeal and 

replace, which, he concludes, ultimately revealed a shift in public opin- 

ion about the importance of universal coverage that, while tentative, is 

“meaningful . . . a signal that, for all of its well-documented flaws, the 

ACA has provided the public with something that it truly values and 

does not want to give up.” 

Cantor laments a lack of sincere interest in bipartisan negotiations 

over the ACA and, in the House—where he was the Republican Par- 

tys majority leader—the absence of Republican input in the process 

of drafting the law. Like Cohn, he details the initial momentum for 

repeal and replace and then how the process began, as Cantor puts it, 

“to backfire” against the Party. Cantor also makes a very significant 

point about how the ACA has catalyzed a profound shift of the policy 

baseline: “after Obamacare’s enactment, the test for an alternative was 

a comparison of coverage numbers.” A Republican alternative would 

need to provide insurance coverage for substantially the same propor- 

tion of the population as the ACA—a difficult goal for a party that has 

traditionally focused on cost. Cantor calls for future bipartisan work 

on bending the cost curve as a way to move past the political gridlock 

on health reform. 

Law and Governance 

In the words of Paul Clement, the former US solicitor general under 

President Bush who argued against the ACA in the Supreme Court, 

the ACA’ 10 years of constant litigation have been “outsized in every 

respect.” The ACA has been to the Supreme Court 5 times over the 
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course of the decade. Still, another case that threatens the entire exis- 

tence of the ACA is working its way through the lower courts, and yet 

more challenges are likely ahead. These cases are about a lot more than 

health care: their impact extends to constitutional law, religious liberty, 
American federalism, and more. Clement and President Obama’s own 

solicitor general, Donald B. Verrilli, who defended the ACA in the 

Supreme Court 3 times, each offers a perspective. 

Both remark on the intensity of the stakes of the first constitutional 

challenge, National Federation of Independent Business v. Sebelius, and 

the unprecedented attention the case received. In the end, although 

Verrilli was unable to overcome Clement's argument that the ACA’s 

insurance mandate was an unconstitutional attempt to “regulate in- 

activity’ under the Commerce Clause, Verrilli nevertheless prevailed 

on the key argument that most of the ACA could be saved as a valid 

exercise of Congress’s taxing power. 

Unexpectedly, the Medicaid expansion was a major casualty. The 

Court held that the design of the expansion was unconstitutionally 

coercive—that states had no real choice but to accept it. This surprise 

holding had significant implications for both ACA implementation 

and the structure of state-federal programs beyond health care. 

And yet, as Verrilli recalls, the Court’s decision to uphold most of 

the ACA meant “many on the right refused to accept VFIB as legiti- 

mate.” Another high-stakes existential challenge—King v. Burwell— 

soon followed, this one based not on the Constitution but on a likely 

mistake in the ACA’s text that could have proved fatal to the viability 

of the insurance exchanges. This time Verrilli’s victory was definitive. 

Verrilli recalls that many, including him, thought King “would, finally, 

put an end to the legal battle over the ACA’s legitimacy. We were wrong 
again.” 

Clement details how ACA opponents then moved to “more targeted 

challenges to specific provisions of the ACA,” many of which have 

fared “substantially better” than the broader challenges. These included 

religious objectors’ challenges to the ACA’s contraception mandate and 

a case heard by the Supreme Court in December 2019, addressing some 

$12 billion in payments the ACA promised to insurers but which were 

cut off by the Republican-controlled Congress. Finally, as Verrilli and 
Clement each recount, now pending in the lower courts is a third ma- 
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jor constitutional and statutory challenge that again amounts to an 

existential threat to the entire ACA. Thus far, Verrilli concludes, “the 

ACA has managed to survive as sustained an assault in the courts as has 

ever been brought against an Act of Congress.” 

Different battles played out in the states. Abbe R. Gluck and Ni- 

cole Huberfeld detail how the ACA’s vision of health care “federal- 

ism’—its allocation of responsibility between the federal government 

and the states—was flipped on its head soon after enactment when, 

instead of state-run exchanges and a universal Medicaid expansion, 

there was state resistance to exchanges and the Court’s optional ver- 

sion of Medicaid expansion. The Obama administration played a long 

game, however—offering Medicaid concessions and creative exchange 

structures to bring opposing states on board and even giving them 

political cover to publicly resist the ACA while privately cooperating 

with it. At the same time, the very choices that the ACA’s federal- 

ism puts to the states—whether to expand Medicaid, whether to run 

an exchange—made the ACA and its core value of coverage the stuff 

of everyday newspaper articles, state government elections, and even 

state ballot initiatives. Paradoxically, this sustained public attention on 

health care, Gluck and Huberfeld point out, helped to elevate ; and 

entrench the law and its _ In another paradox, the state’s role in 

the ACA has proved an unexpected and powerful defense against the 

hostile Trump administration. And yet, for all its political benefits, the 

authors conclude, it is not clear that federalism has actually improved 

health care outcomes. 
Nicholas Bagley tells the story of presidential power under the 

ACA, focusing on its excesses. A law of the ACA’s scale necessarily del- 

egates an enormous amount of implementation authority to the exec- 

utive branch. An atmosphere of historic political gridlock may further 

incentivize future presidents frustrated with Congress to stretch the 

limits of executive power in ways that have serious negative long-term 

consequences for the rule of law. Notably, Bagley sees this risk in the 

actions that both President Obama and President Trump took with 

respect to the ACA but also concludes that the two presidents “com- 

mitted very different legal sins.” On the one hand, President Obama, 

he writes, “cut corners” to implement the law “in the face of congres- 

sional resistance.” President Trump, on the other hand, “exploited his 
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position as the head of the executive branch to mount an unconsti- 

tutional campaign to sabotage the very law that he is charged with 

faithfully executing.” 

Assessing Impact 

What were the ACA’s direct effects on the health care system? Did it 

improve coverage? Did the ACA lower costs or improve quality? 

One thing that is clear is that while the ACA did not achieve uni- 

versal’ coverage, it did significantly improve health coverage. Kather- 

ine Baicker and Benjamin D. Sommers explain that more than 20 

million Americans received health coverage who were uninsured be- 

fore the ACA and that the uninsurance rate declined to 10% of the 

American population. They assess the evidence, concluding that ex- 

pansion of coverage improved the health of the population, including 

better access to primary care and medications, improved diagnosis of 

chronic conditions, and, as some studies suggest, reduced deaths from 

conditions, including heart disease. But even as 12 million Americans 

received insurance through the exchanges, those figures have been 

lower than predicted. Baicker and Sommers explore multiple reasons 

for the depressed exchange enrollment. Instead, Medicaid has been the 

centerpiece of the ACA’s coverage expansion. Sixteen million gained 

vec Se ee million in nonexpansion 

states. Medicaid now covers more than 75 million people, and expan- 

sion states have experienced improved hospital finances, reduced racial 

and ethnic disparities in coverage, and improved affordability of care. 

There is also some evidence that quality of health care has im- 

proved. Ezekiel J. Emanuel and Amol S. Navathe present data sug- 

gesting a modest decline in avoidable readmissions as well as evidence 

that the headline-grabbing claim that the readmission policy increased 

30-day mortality is likely incorrect. They note that_payment changes 

and reforms s_ tO the delivery - system have not produced substantial 

improvements but also have not incr sts or quality. 

Hence, the picture is more mixed. In addition, Emanuel and Navathe 

review the myriad demonstration projects related to payment reform 

launched by the ACA’s new Center for Medicare and Medicaid Inno- 
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vation (CMMI) and report that both ACOs and bundled payments for ae 
surgical oo. seem to be eae with very ‘modest declines in 

experimentation to find more impactful alternative payment models 
that consistently reduce costs is justified. 

Cost, however, remains a highly controversial topic. It is clear that 

health care costs have risen less than the US Congressional Budget 

Office had expected at the time the ACA was enacted. Carrie H. Colla 

and Jonathan Skinner note that per capita spending in Medicaid has 

been flat for decades and flattened in Medicare coincident with the 

Great Recession. They document that there was a “great pause” in com- 

mercial insurance spending between 2010 and 2013. Colla and Skinner 

argue that while the “ACA has not been entirely successful at bending 

the cost curve,” this pause in cost growth may have “laid the founda- 

tion for a shift away from the uncoordinated fee-for-service payment 

systems and toward a future environment of alternative payment con- 

tracts, global budgets, scaled-back reimbursement rates, and public 

pricing options.” 

PROS important tren SS in pl delivery JIee, has been Soskws 

tal systems, 2 and increasing purchases by hospitals 0 si SSCS 

and other components of the delivery system. Exploring this post-ACA 

consolidation, Leemore S. Dafny emphasizes that although “consoli- 

dation has occurred in virtually every corner of the health care i ‘indus- 

try, > causal connections between the ACA and the “ merger floodgates 

open[ing]” are difficult to substantiate. Similarly, she writes, insurer 

mergers have led to higher group premiums and less s competition. . She 

reminds us that the ACA. “Sought to harness the power of markets.” 

Now, we need to “mitigate trends that would undermine it.” 

The practice of medicine has changed dramatically over the ACA’s 

decade too, but David Blumenthal, Melinda K. Abrams, Corinne 

Lewis, and Shanoor Seervai conclude that it is difficult to draw a direct 

linkage between the ACA and these changes in the medical profession. 

Expanding coverage and ACOs were undoubtedly important in chang- 

ing and improving the practice of medicine. But other changes may 

reshape the medical profession more. They explain that, most notably, 
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the HITECH Act—which was part of the last decade but came from 

the Recovery Act, not the ACA itself—expanded electronic health re- 

cords and significantly changed physician prac practice, as has the d digital 

revolution in health care in general, which they ‘conclude will “likely 

dwarf any effects of the ACA.” 
Blumenthal and colleagues also note payment changes introduced 

after the ACA. They suggest that the changes introduced by the Medi- 

care Access and Chip Reauthorization Act of 2015 (MACRA), which 

was enacted 5 years after the ACA and replaced the fee-for-service phy- 

sician reimbursement system with a new framework that encouraged 

value-based compensation, will “likely affect more physicians more di- 

rectly with respect to both compensation and reporting requirements 

than the totality of the ACA’s provisions.” 

The Future 

What comes next? And what does the ACA teach us about how to ap- 

proach health care in the future? 

Over the last decade the exorbitant price of prescription drugs has 

become a public obsession. As Rachel E. Sachs and Steven D. Pearson 

explain, the pharmaceutical industry escaped the ACA “largely un- 

scathed.” Going forward, however, confronting drug pricing seems un- 

avoidable. Sachs and Pearson delineate 3 areas for special focus: (1) they 

advocate capping out-af-pocker_costs related to_drugs for Medicare 
beneficiaries, (2) they propose specific changes to eli erverse 

incentives in the drug supply chain, and (3) they believe the United 

States should look to the examples of other countries and institute val- 

ue-based payment for drups—paying on the basis of the cost effective- 
ness and the health benefits (the clinical effectiveness) of the drug. 

Sara Rosenbaum then looks to the future of health j justice. She de- 

scribes the ACA as “the most significant advance in more than half a 

century” for health equality but also notes that the ACA still leaves 

significant gaps. She explores the major equality advances: Medicaid 

expansion, the ACA’s expansion of community health centers, and 

the ACA’s new and important antidiscrimination provisions, which 

Rosenbaum argues “better reflect evolving social and cultural norms 
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regarding the types of people and health needs meriting special legal 
protections against discrimination and exclusion.” Yet she argues there 

is more to do, including devising a pathway to affordable coverage 

for undocumented immigrants, shoring up the ACA’s new civil rights 
protections in the face of attack from the Trump administration, and, 

most importantly, addressing the large coverage gap in states that have 

not expanded Medicaid. Rosenbaum concludes by suggesting a radical 

structural change to Medicaid: a new federalism model, similar to the 

one the ACA uses for the exchanges, that would require the federal 

government to step in and cover the population if the states refuse to 
do so. 

A different perspective comes from Rahm Emanuel, who was Pres- 

ident Obama's chief of staff through the ACA’s enactment and would 

have embraced a different model of reform from the one the president 

ultimately chose. Emanuel notes that while health care reform may be 

good policy, it is inherently difficult politics. It has to be done at the 

right time, he writes, in a bipartisan manner, and yet it never produces 

immediate political benefits for the party sponsoring change. Emanuel 

would have addressed the economy and financial reform before turning 

to health care reform. He also would have moved more incrementally 

than did President Obama, seeking to expand coverage for small busi- 

nesses and families as an attainable first step. Even so, Emanuel gives 

the Obama administration’s accomplishments in the ACA an “A grade” 

for what it achieved with respect to coverage. He is less sanguine about 

the political story and, in particular, the enduring impact on the ACA‘s 

legitimacy from its failure to obtain any Republican votes in support. 

Going forward, Emanuel urges incremental reform instead of Medi- 

care for All, which he sees as a political liability for the Democrats. He 

urges expanding Medicare coverage to politically sympathetic groups 

such as Americans aged 50 to 64. 

Jacob Hacker is more optimistic. Rejected as too progressive during 

the ACA debate, the public option is now embraced by many Demo- 

crats as a middle-of-the-road option. Hacker is one of the original pro- 

ponents of the public option and explores what he views as a changing 

political environment that makes various new coverage proposals seem 

more politically viable. Like Emanuel, Hacker worries that Medicare 

for All may be too much too fast. Ultimately, Hacker suggests that a 
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reasonable compromise approach would be to maintain the employer- 

sponsored insurance system (with stronger protections against high 

out-of-pocket costs and network inadequacy) but merge Medicaid, the 

exchanges, and other individuals into Medicare, which should be made 

available as an option for all. Policy designers, he argues, must counter- 

act the perception that any part-way approach will stall progress toward 

universal coverage by “hardwiring” momentum for eventual universal 

coverage into any new program. 

Conclusion 

At the end of a decade it is becoming increasingly clear that the ACA 

has indeed been an outsized and historic achievement. It has had a 

substantial impact on the US health care system and, therefore, on 18% 

of the US economy. It has expanded coverage for more than 20 million 

Americans. It created exchanges and a mechanism for people to obtain 

subsidies to buy private insurance. It changed eligibility for Medicaid 

in 36 states, the District of Columbia, and counting. It led to at least 

a temporary slowdown in health care costs and lower than expected 

national health expenditures. It introduced and expanded non-fee-for- 

service payment models, reduced readmissions, and more. 

But its impact extends well beyond health care. The ACA has 

changed the country’s politics, law, and governance. It crystalized anger 

in conservative segments of the population that fueled Republican elec- 

tion victories and then backlashes that returned Democrats to power. 

It also generated new constitutional understandings of Congress’s au- 

thority to regulate commerce and state implementation of federal law. 

It legitimized certain employer religious objections to covering health 

benefits. Finally, it has saipowered he erecunve bisnchite te its ex- 
tensive authority to implement—and sometimes circumvent—the 

ACA’s commands, with broader implications for the rule of law. 

As monumental as it is, the ACA also leaves important gaps. It never 

even tried to address the health care system’s complexity and fragmen- 
Ot ane very likely oo. it. It has fallen short i ae 

ee 

bending | the co cost curve. And it did not touch He 03 prices. 
neers IO, 
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None of this means the ACA is a “broken mess,” however. In fact, 

it may not have been ambitious enough. As the chapters detail, polit- 

ical, fiscal, and legal considerations put practical limits on how much 

change could be accomplished at once—and the ACA did change more 

at once than any major health care legislation in American history. 

Perhaps, most importantly, the ACA has changed the public’s 

views and expectations. Its protections, coverage aims, and vision for a 

changing health care system have created a new understanding of what 

the American health care system should be. And its historic resilience 

through unprecedented challenge has proven that it is not disappear- 

ing—or receding—in importance. In fact, it may just be the beginning. 

That is a “big fu@&ing deal.” 
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THE PATH TO THE 

AFFORDABLE CARE ACT 

Timothy Stoltzfus Jost and John E. McDonough 

The Affordable Care Act (also known as Obamacare, or the ACA) is a 

living, 5-star case study of US health policymaking. Its story is multi- 

layered and dynamic and touches all the health care system’s compelling 

dimensions: historical, financial, legal, statutory, economic, sociologi- 

cal, personal, political, and so much more. 

This chapter aims to lay a foundation for this volume’s exploration 

of the ACA’s multiple dimensions over its 10 years by addressing 4 

questions: 

1. What were the main problems that the ACA was enacted to 

address? 

2. What key elements of the 2009-2010 legislative process to pas- 

sage remain important today? 

3. What components of the original ACA statute matter the most 

ro years later? 

4. What are key elements of US health reform left undone? 

Timothy Stoltzfus Jost, JD, is an emeritus professor at the Washington and Lee Uni- 

versity School of Law and a contributing editor at Health Affairs. 

John E. McDonough, DrPH, MPA, is a professor of practice at the Harvard TH 

Chan School of Public Health and served as a senior adviser on National Health 

Reform to the US Senate HELP Committee (2008-2010). 
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The Problems That Motivated the ACA 

By any measure the ACA is a consequential law. It is the only federal 

health law in US history that merits the term “comprehensive” because 

it is the only one that seeks, by intent, to improve broad system perfor- 

mance on all 3 essential components of health policy: agcess, quality, 

and costs. Even the landmark 1965 law that established Medicare and 

Medicaid only addressed access by providing health insurance to most 

Americans over age 65. ACA crafters sought to address these 3 chal- 

lenges because of the system’s documented and well-recognized short- 

comings. We consider access first and then cost and quality in tandem. 

Access 
Eight days after the November 4, 2008, election that elevated Barack 

Obama to the presidency, Senator Max Baucus of Montana, chair of 

the US Senate’s powerful Finance Committee, released a white paper 

to set the stage for an anticipated health reform legislative process.’ His 

paper described in detail the problems facing American health care, 

along with proposals for legislative solutions. Many of the solutions 

Baucus offered became part of the final ACA. 

The white paper identified significant problems concerning access 

to health insurance and the high cost and poor quality of Americans’ 

medical care. Access problems were a top priority, with 45.7 million 

Americans—ts, 3% of the nation’s po pulation—lacking health insur- 

ance in 2007, up from 38.4 million in 2000. By 2009, while Congress 

debated reform, the number had climbed to 50.7 million, or 16.7% of 

the population.* Every other advanced industrial nation had already 

achieved near-universal health insurance coverage for its citizens, pro- 

viding access to care and protection from catastrophic financial risks.* 

Since its inception in the 1930s, US health insurance has been mostly 

job related. Though most Americans who worked for larger employ- 

ers or for higher-wage smaller employers received insurance through 

their jobs, most uninsured (8 out of 10 in 2007) came from low- and 

lower-middle-income working families whose employers did not offer 

health insurance to them or offered it at unaffordable rates.4 Dispro- 
portionate numbers of uninsured Americans worked for small busi- 
nesses, always a larger source of uninsured than major companies, and 
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their coverage had steadily dropped over decades.’ Many part-time, 
seasonal, and low-income workers were not offered coverage or could 
not afford their share of the premium. The 2008 recession worsened 

the situation, as millions of Americans lost jobs and health insurance 
as well. 

Although individuals and families who were ineligible for public or 

employer-based coverage could try to buy insurance from their state’s 

individual (nongroup) market, such coverage was often unaffordable 

or unavailable. The federal tax code subsidizes employer-sponsored in- 

surance (ESI) because premiums are exempt from income and payroll 

taxes, but individual market-policy holders had received no such con- 

sideration. The experience of shopping for individual coverage was 

also byzantine, as insurance products came in multiple and confusing 

forms with no intelligible way to compare products effectively. 

Coverage disparities were not solely economic. African Americans 

and Hispanics were far ‘more likely to be uninsured than whites. Non- 

whites, making up about of all Americans, represented more than half 

of the US uninsured population. Younger adults were overrepresented 

in the uninsured population because of their lower incomes and better 

health status. Older adults between ages 55 and 65—more likely to have 

preexisting medical conditions, including many y with disabilities whose 

ailments did not meet the Medicare disability threshold—often found 

coverage unavailable or unaffordable. Geographic disparities resulted 

in southern and poorer states experiencing far higher numbers of unin- 

sured than northern states. 

Moreover, in 2009, in 45 of the 50 US states, insurers evaluated 

individual policy applicants based on their medical histories, a practice 

called “medical underwriting.” Those with preexisting health issues, 

such as mental health problems or pregnancy, were denied coverage 

or charged unaffordable rates, while coverage of their preexisting con- 

ditions was often excluded. This triggered many claims denials and 

often coverage rescissions—when insurers attributed treatment costs to 

a preexisting condition. 

The 1996 federal Health Insurance Portability and Accountability 

Act (HIPAA) had offered relief for some. That law banned preexist- 

ing condition exclusions for people with employer-sponsored coverage 

who maintained continuous coverage for at least 18 months with no 
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break over 63 days. It prohibited medical underwriting in employer 

groups. But HIPAA offered little for those with preexisting conditions 

seeking individual coverage. People with preexisting health conditions 

often could not leave their job-related coverage or the jobs through 

which they got that coverage. “Job lock” kept many working at un- 

desirable jobs even when their talents could have been used to launch 

new businesses or when they might have retired early from jobs that 

had worn them out. 

Other expensive problems plagued insurance consumers. Many 

health plans imposed annual and/or lifetime benefit limits, exposing 

those with high-cost conditions to financial ruin. Individual market 

coverage often imposed high deductibles, co-insurance, and/or co- 

payments, leaving medical care unaffordable even for the insured. 

Since the early 2000s, “underinsurance” had been tracked as a growing 

problem, while medical bankruptcies were common for insured and 

uninsured alike. 

Public programs—primarily Medicare and Medicaid—covered 

most of the elderly, some persons with disabilities, low-income chil- 

dren, and pregnant women. The Children’s Health Insurance Program 

(CHIP), enacted in 1996, expanded coverage for lower-middle-income 

children in the late 1990s and early 2000s; however, because it was not 

an entitlement like Medicare and Medicaid, CHIP became a recurring 

political football. In most states Medicaid was unavailable for adults 

without dependent children, no matter how poor they were, and was 

only available for the poorest parents of covered children. 

As far back as the 1980s some progressive states began using federal 

Medicaid and state dollars to expand coverage to varied categories of 

uninsured lower-income adults and children, adding fuel to the ad- 

age, “If you've seen one state Medicaid program, you've seen one Med- 

icaid program.” Importantly, Massachusetts enacted a near-universal 

coverage law in 2006, expanding subsidized insurance eligibility to all 

low- and lower-middle-income adults while imposing a mandate on 

individuals to purchase insurance or face a tax penalty. The bipartisan 

support for the law drew national attention to a potential breakthrough 

reform model, especially as the law was successfully implemented in 
2007 and 2008. 
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The Cost and Quality of Care 
If Democrats and Republicans agree on anything in health-reform 

debates, the goal of higher-quality care at lower cost might be it. In 

2009 the United States spent $2.5 trillion on health care, 17.6% of its 

gross domestic product and $8,086 per capita. No other nation came 

close to this level of spending. That same year average per capita health 

spending for OECD (Organisation for Economic Co-operation and 

Development) countries was about $3,200, only 9.6% of GDP’ US 

health spending was high in the early 2000s and grew rapidly in that 

decade, continuing a trend that reached back into the previous cen- 

tury, particularly with Medicare and Medicaid’s creation in 1965, and 

accelerating more rapidly beginning in the 1980s in President Ronald 
Reagan’s era.° 

This cost burden was felt widely.? Payments for medical care were 

among the largest and fastest-growing categories of public and private 

spending. By 2009 the federal government accounted for 27% of health 

care costs, while state governments accounted for 17%. Government 

paid for health care directly and also forfeited revenue from generous 

‘tax exclusions for employer-sponsored insurance.'? Health care im- 

posed substantial burdens on private business, accounting for 21% of 

all health care spending in 2009. Much health care cost—18.5%—was 

borne directly by private individuals and households through insur- 

ance premiums and cost sharing by those who paid for items and ser- 

out of pocket for services." 
Numerous studies warned that the high cost paid for US medical 

care did not ensure high quality care. Most notably, the Institute of 

Medicine’s 2001 landmark study of US health system quality began: 

“The American health care delivery system is in need of fundamental 

change. . . . Quality problems are everywhere, affecting many patients. 

Between the health care we have and the care we could have lies not 

just a gap, but a chasm.””” 
Medical care providers received the same payment for each medical 

service regardless of outcome and regardless of whether the service was 

appropriate, while useful and accessible quality information was lack- 

ing. Health policy experts had long identified the system's dominant 
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fee-for-service (FFS) payment model as incentivizing excess provision 

of F visits, tésts, images, and other high-technology services rather than 

positive and higher-quality patient outcomes. FFS was viewed as dis- 

couraging collaborative and integrated care because providers were paid 

independently rather than rewarded for working ing together. Providers 

lacked incentives to move patients to more appropriate and less-costly 

settings. Slow or nonadoption of health information technology and 

electronic health records hampered care coordination.? 

Baucus’s white paper also focused on high and unnecessary costs 

from fraud, waste, and abuse, citing a conclusion by the US Congres- 

sional Budget Office (CBO) that up to one-third of health care spend- 

ing had no ) positive effect on outcomes.'4 Lack of information on the 

comparative ef effectiveness of treatments, technologies, and procedures 

impeded both cost control and quality improvement. The absence of 

payment transparency by drug and device companies to physicians 

and other providers raised concerns about biased provider decision 

making. 

Pharmaceutical and medical device prices were high and rapidly 

climbing, as brand-name drug manufacturers used their market power 

to stifle generic competition. The federal government—the largest 

pharmaceutical purchaser—was prohibited by law from using its mar- 

ket clout to negotiate with drug 1 makers to slow the he growing costs. OM Ee ON ae Wed 
ict addition, Baucus’s report concluded that Medicare overpaid for 

(MA), which pays private | insurers to S eiclive Medicare services, often 

using provider 1 networks, hadibeen reengineered in the federal 2003 

Medicare Modernization Act to the financial benefit of its participating 

insurers. They were re subst tantially over tpaid in cor comparison with tradi- 

tional Medicare. ato: ele eames 

~The system was ripe for reform in other ways as well. Experts con- 

cluded that the United States had medical professional shortages, espe- 

cially for primary care providers and key professional categories such as 

mental health, and that many physician services could be offered effi- 

ciently by other professionals such as nurse practitioners and physician 

assistants. Little support existed to address Americans’ long-term care 

needs beyond Medicaid, which only helped those with low incomes, 
including impoverished middle-income individuals who exhausted 
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their assets paying for care out of pocket. Services and support for long- 

term care were mostly provided in institutional settings such as nursing 

homes, even when community-based care could be cheaper and more 

comfortable. A legislative pathway was needed so that the US Food 

and Drug Administration could approve the marketing and sale of bi- 

osimilar biologic drugs. The Indian Health Service also badly needed 

reform, resources, and reauthorization of a statute that had expired in 

2001. These were just for starters. 

Beyond these deficiencies were key public health and health sys- 

tem performance indicators such as infant mortality, life expectancy, 

incidence of overweight and obesity, gun-related injuries, racial and 

ethnic disparities, and other key measures by which the United States 

lagged badly compared with other advanced nations. Spending by far 

the most on a health care system offering low value and poor outcomes 

is an invitation for comprehensive health system reform. Public off- 

cials from both parties and officials in the new Obama administration 

were well aware of these shortcomings. 

Key Markers on the Path to Passage 

Comprehensive accounts of the ACA’s path to enactment have been 

provided in other narratives.” Ten years out, some events and dynam- 

ics from that period appear vitally important to understanding the law 

and its perpetually unfolding, postenactment process. Here we identify 

those features of the ACA’ legislative process. 

Ten dates were critical in the process to passage: 

June 16, 2008: Senator Max Baucus (D-MT) and Charles Grassley 

(R-IA) cohosted the “Prepare to Launch: Health Reform Sum- 

mit” at the US Library of Congress, showing early bipartisan 

commitment to comprehensive health system reform. 

November 4, 2008: Barack Obama was elected president—and 

inaugurated on January 20, 2009—with a public commitment 

to achieve universal health care in his first term. 

November 12, 2008: Senate Finance Chairman Max Baucus 

released his health reform white paper. 
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February—March 2009: Republican and conservative activists 

‘found their footing with the emergence of the Tea Party move- 

ment against the Democratic-Obama agenda, ‘including health 

reform. 

April 28, 2009: Republican senator Arlen Specter (PA) announced 

he would switch to Democrat. Combined with the win of 

Al Franken in a tight Minnesota recount, Senate Democrats 

reached the 60-vote threshold by early July, enabling them to 

pass regular legislation with no Republican support; they main- 

tained the 60-vote margin for 7 crucial months. 

September 9, 2009: President Obama addressed a Joint Session of 

Congress to promote health reform and committed to a $900 

billion, 10-year ceiling on the legislation’s cost; Representative 

Joe Wilson (R-SC) shouted “You lie” when the president stated 

that undocumented immigrants would not receive benefits 

under his plan.!° 

November 7, 2009: The US House of Representatives approved 

the Affordable Health Care for America Act (AHCA) by a 

220-215 vote. 

December 24, 2009: The US Senate approved the Patient Protec- 

tion and Affordable Care Act (PPACA) by a 60-39 vote. 

January 19, 2010: Republican Scott Brown won the US Senate 

seat to replace the late Senator Edward Kennedy (D-MA), de- 

nying Senate Democrats their 6oth vote for final passage; within 

weeks House Speaker Nancy Pelosi began a daunting push for 

clean passage of the Senate-passed PPACA by the House of 

Representatives because, absent 60 votes, a House-revised bill 

could not pass the Senate. 

March 23, 2010: President Barack Obama signed the PPACA into 

law, followed one week later, on March 30, with his signing of 

the Health Care and Education Reconciliation Act (HCERA), 

which made changes to PPACA desired by the House and 

amenable to budget reconciliation rules that allowed expedited 

Senate approval with only 51 votes to close debate; PPACA and 

HCERA together became referred to as the Affordable Care 

Act, or the ACA. 
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Why Did Bi-Partisan Health Reform Not Happen? 
The ACA’s process to passage included 2 significant time periods. In 

the first, ending in the summer of 2009, health reform drew wide- 

spread support from across the political and stakeholder spectrums. In 

the second, intense and bitter partisan conflict prevailed through final 

passage—and beyond. ; 

Early on, led by Iowa’s Republican senator Charles Grassley, some 

influential Republican senators, including Orrin Hatch (R-UT) and 

Olympia Snowe (R-ME), openly embraced working with Democrats 

on reform, though interest among Republican House members was 

negligible. Although many senators expressed interest in using Massa- 

chusetts’s 2006 reform law as the template, Baucus and Grassley viewed 

their 2003 bipartisan achievement in passing a law creating an outpa- 

tient drug benefit in Medicare as the better model. 

At the same time, as early as the presidential transition period, Sen- 

ate and House Minority Leaders Mitch McConnell (R-KT) and John 

Boehner (R-OH) began to express public and private determination to 

oppose all key Democratic priorities, including health reform. In early 

‘2009 Obama's popularity silenced many Republican voices. By Febru- 

ary and March 2009 conservative and Republican activists began find- 

ing their voices through the newly established Tea Party movement as 

a popular base against Obama’s and Democratic Congressional plans. 

While the Tea Party had some chilling effect on moderate congres- 

sional Democrats, its major impact was on Republicans, who were 

guaranteed conservative opposition at their next reelection if they sup- 

ported the Democrats’ agenda, especially on health reform. By June 

2009 Republican support began to evaporate, especially as Democratic 

committee chairs released drafts of their health reform bills. Sides were 

taken. 

Why Was a So-Called Public Option Not Included? 
Many progressive, left-leaning Democrats wanted to include a Medi- 

care fee-for-service health insurance option in all 51 of the newly cre- 

ated health insurance exchanges to compete with private insurers. 

Many who preferred a Canadian-style, single-payer health insurance 

system as their first priority compromised from that position, certain 
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they could win the “public option” and hoping it would evolve into a 

pathway to single-payer. 

Support for the public option was strong in the House, which in- 

cluded a version in their final bill. In his first legislative draft for Sen- 

ate consideration, released in November 2009, merging versions of the 

health reform legislation approved by the Senate Finance and by the 

Senate Health, Education, Labor, and Pensions Committees, Senate 

Majority Leader Harry Reid (D-NV) included a public option. His 

message to pro—public option activists was that they needed to ensure 

unified Democratic support—6o votes—or else see the provision re- 

moved in the final draft. 

Senator Ben Nelson (D-NB), a staunch ally of the insurance indus- 

try, said no. Senator Joseph Lieberman, who had switched parties from 

Democrat to Independent and represented Connecticut—a major in- 

surance state—also could not be convinced. By early December 2009 

Leader Reid had no choice if he wanted his legislation to win 60 votes; 

he deleted the public option from the final draft. In its place the ACA 

included an ultimately unsuccessful program to establish multistate 

plans administered through the federal Office of Personnel Manage- 

ment. Even with 609 Democratic Senate votes, the public option was 

too controversial amon ocrats to win adoption in 2009. 

How Did Key Stakeholders Line Up in the Legislative Process? 
In the ACA process every stakeholder has a story. The macro story 

involved the White House’s and Senate Democrats’ desire to win sup- 

port from certain important stakeholders who had opposed or sat out 

the 1993-1994 Clinton health reform process. Although the insurance 

industry initially participated in reform discussions, by later 2009 and 

2010 the health insurance > industry, | along with Key business organi- 

zations such as the US » Chamber + of f Commerce, vigorously opposed 

the Democrats’ legislation. In support were the American Medical 

Association (AMA) and other physician n groups, major US hospital 

organizations such as the American Hospital Association, the pharma- 

ceutical industry, much of organized labor, and organized patient and 
consumer voices. 

The major switch for the Democrats involved the pharmaceutical 
sector, whose leadership wanted a different outcome from that of 1994, 
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when their industry was key in defeating the Clinton plan. Many criti- 

cized a June 2009 deal involving the drug industry, the Obama admin- 

istration, and Baucus. In that agreement the industry promised public 

support for the legislation plus $80 billion in 10-year financial con- 

cessions to help finance the law in exchange for ‘commitments to not 

include matters s opposed by the industry, especially price negotiations 

and reimportation o ‘of c drugs from Canada. In truth, those items never 

would have survived the ACA legislative process, while overt drug in- 

dustry opposition likely would have resulted in the legislation’s defeat. 

Be scspiey and ieee ees also had beet —— or hos- 

support the legislatio hak 10-year financial con- 

cessions ($155 billion) to help finance it, believing that long-term gains 

would far exceed their losses. The AMA also supported the legislation 

and was not required to offer financial concessions; although AMA 

leaders obtained neither promised relief from major cuts in Medicare 

physician reimbursement imposed by prior laws nor malpractice re- 

form, they did gain additional paying patients and continued to sup- 

port the bill. 

While insurance industry leaders objected to many elements of the 

ACA’s health insurance reforms, they had deal-breaking objections to 

Democrats Slaiming 120 billion i in payment reductions from Medi- 

care Adva ortant and growin lie of business 

for private insurers. Beginning in the summer and early fall of 2009, 

insurers became full public opponents and began funneling a reported 

$86.2 million in funding to the US Chamber of Commerce to pay for 

anti-ACA advertising that accused Democrats of harming small busi- 

nesses. 

What Animated Such Intense Republican Hostility to the ACA? 
Republicans had ample ideological grounds on which to oppose the 

Democrats’ legislation. They saw the ACA as the heavy hand of the 

federal government inserting itself into the process and product of state 

insurance markets and regulation. In so doing, the ACA weakened 

states in the federal-state relationship called “federalism,” an important 

value for many Republicans. Also, many Republicans and conservatives 

believe that the primary cause of the explosive growth of US medical 
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care costs since the 1965 creation of Medicare and Medicaid was exces- 

sive government spending and overregulation; undeniably, the ACA 

spends more public money and increases health-sector regulation. Re- 

publicans also asserted—and Democrats denied—that the law restricts 

patient choice of providers, health plans, and more. In short, the ACA 

was too much big government. 

Other conservative charges against the law were patently false. The 

ACA did not create “death panels” of government bureaucrats to make 

life-or-death medical decisions for Medicare patients. The ACA did 

not increase the federal deficit; in fact, the ACA reduced it.” The ACA 

did not destroy the Medicare Advantage program. The ACA does fo} 

permit the use of federal funds to pay for abortion. The ACA does 

not permit undocumented. immigrants to obtain publicly subsidized 

insurance. 

Both parties agreed that the ACA creates and raises taxes, a core 

Republican concern: on high-income wage earners; on drug, insur- 

ance, and medical device companies; on clients of tanning salons; and 

more. Slightly less than half of the 10-year cost of the ACA is financed 

through tax-related sections contained in Title IX of the law.!® 

Final passage of the ACA in the US House and Senate did not at- 

tract a single Republican vote in 2009 and 2010. Of note, 2 other costly 

health-reform bills have become law in this century, the 2003 Medicare 

Modernization Act (MMA) and the 2015 Medicare Access and CHIP 

Reauthorization Act (MACRA). Both were financed primarily by in- 

creasing the federal debt, not with taxes. Both passed with overwhelm- 

ing Republican support. 

Why Did the Law Lack Effective Controls on Spending? 
Federal government price controls were politically unachievable in the 

US Senate’or House in 2009 ‘and 2 2010. | So a search began to identify 

politically salable ‘delivery-system reforms, including initiatives that 

might lower costs while improving quality and efficiency (though the 

US CBO estimated little or no savings from them). Most of these are 

contained in ACA Title HI. Both Democrats and Republicans have 
supported these reforms. Currently, no one advocates moving back to 
fee-for-service, and no one has advanced | an _alternative idea—apart 
from single-payer—moving forward. 
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Following are some of the key initiatives in the ACA: 

¢ Creation of the Center for Medicare and Medicaid Innovation 

(CMMI) to house reforms. 

* Development of new accountable care organizations (ACOs) in 

Medicare Parts A and B to move toward value-based provider 

payments. 

Establishing a Bundled Care program to pay some Medicare 

providers a single fee for an episode of care’s total cost. 

Penalizing acute-care hospitals with high rates of preventable 

readmissions and hospital-acquired conditions or injuries. 

* Implementing systems for Health Information Technology 

(HIT) in all hospital and physician practices (included in the 

earlier 2009 American Recovery and Reinvestment Act or 

“Stimulus Act” and further expanded by the ACA). 

Expanding and strengthening Patient Centered Medical Homes 

to improve primary care. 

Key Elements of the Patient Protection 
and Affordable Care Act of 2010 

The ACA’s 952 pages contain Io titles and more than 450 distinct sec- 

tions, many of which amend multiple sections of other laws. Of the 

ACA’s to titles, 4 are most significant: Title I regulates and expands 

access to private health insurance; Title I iT expands Medicaid coverage 

for low-income ne persons and families; Title III reforms Medicare and 

implements the law’s ides adored delivery-sys innovati oted 

above; and Title IX creates and _raises taxes to pay for about half the 

law’s 10-year costs. 

Title I 
Title I addresses the ACA’s primary goal—to expand access to aftord- 

able and high-quality health insurance and care. (Title II shares this 

goal by expanding Medicaid.) Key Title I elements are fourfold: (1) to 

reform the practices of private—mostly individual—health insurance, 

(2) to establish a mandate on individual Americans to purchase or have 
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health insurance or to pay an annual tax penalty, (3) to create a new 

system of public subsidies to make insurance more affordable for many 

of those whose only option is the individual market, and (4) to develop 

state-based or federal health insurance exchanges (or marketplaces) to 

provide consumers with an easier way to purchase coverage. 

Title I establishes new legal protections for all American health in- 

surance consumers, especially those whose only option is individual 

coverage. It outlaws the practice of “medical underwriting” by pro- 

hibiting insurers from determining coverage eligibility or premiums 

based on an applicant’s health status, thereby protecting individuals 

with preexisting conditions. Title I requires insurers in the individ- 

ual and small-group markets to only consider age (maximum 3:1 ra- 

tio), tobacco use (maximum I.5-to-1 ratio), geographic location, family 

composition, and plan characteristics in setting premiums.” Premiums 

based on gender occupation, or other individual characteristics are 
prohibited. Vv 

The ACA requires insurers to consider claims from all their en- 

rollees in a state as one risk pool (or as separate pools for individuals 

and small groups) to determine rates. In contrast with pre-ACA, the 

law rewards insurers for accepting applicants with preexisting condi- 

tions. This includes a risk-adjustment tool that requires insurers in 

the individual and small-group markets that draw less-costly enrollees 

to contribute to excess costs of insurers drawing costlier-than-average 

enrollees. To ensure that healthier and younger persons participate 

(a goal that helpfully broadens the risk pool), the ACA included an 

individual mandate, imposing a tax on uninsured individuals deemed 

financially able to purchase coverage. The ACA also includes an em- 

ployer responsibility provision that imposes a company-wide penalty 

on larger employers who do not offer all their full-time employees at 

least minimum coverage if one or more employees receive ACA pre- 
mium tax credits. 

Title I also provides federal subsidies for people who cannot afford 

the cost of health insurance and who do not qualify for Medicaid. It 

offers advance premium tax credits for citizens and lawful aliens with 

incomes between 100% and 400% of the federal poverty level (FPL) 

to purchase coverage through new insurance exchanges, designed as 
one-stop markets for individual insurance purchase and operated by 
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states unless they decline to do so; the federal government operates ex- 

changes for states choosing not to run their own. Tax credits decline as 

household income increases. SHOP exchanges were created for small 

businesses to purchase insurance. Title I also requires that individual 

and small-group insurance cover 10 essential health benefits, includ- 

ing services often excluded before 2014, such as maternity, behavioral 

health, and prescription drug benefits. 

Title I includes other reforms as well. It mandates coverage with- 

out cost sharing or co-pays for almost all plans (not just those on the 

exchanges) for clinical preventive services such as cancer screening and 

vaccines, establishes appeals of adverse health-plan decisions. requires 

insurers to spend at least 80% to 85% of premium revenues on medical 

claims rather than administrative costs (medical loss ratios), and man- 

dates that insurers provide uniform summaries of benefits and coverage 

in easily comparable formats. It prohibits discrimination on the basis 

of race, color, national origin, sex, age, or disability in health programs 

by entities or activities funded or administered by HHS and insurers 

participating in exchanges. 

While some Title I reforms were implemented in 2010 and 2011, 

major changes—including key insurance market reforms, coverage 

and cost-sharing subsidies, individual mandate enforcement, and ex- 

changes—took effect on January 1, 2014. 

Title IT 
Title II includes a mandatory expansion of Medicaid programs in all 

50 states (and the District of Columbia) to any citizen needing health 

insurance with a household income below 138% of the federal poverty 

line. This has become the largest coverage expansion in the law. It also 

became the biggest surprise in ACA implementation, as discussed later 

in this volume, when the US Supreme Court ruled in June 2012 that 

Medicaid expansion must be be optional, not mandatory, for states, even 

ppeneh states pay no more more than 10% of the cost of the ACA expansion 

group.” 
Beyond eligibility expansion, Title II contains administrative re- 

forms intended to make Medicaid a more national program with con- 

sistent eligibility and enrollment standards. Some states historically 

used their administrative authority to make it as difficult as possible 
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for Medicaid applicants to get in or stay in the program. The ACA es- 

tablished greater uniformity to make it easier for eligible appli icants to 

enroll and to stay ay enrolled in t | the | ‘program. 
peace rennet NON nN 

Title IIT 
Title II deals with Medicare and the ACA’s broader quality- and sys- 

tem-transformation agenda, discussed above. It enhances low-income 

subsidies for many Medicare beneficiaries and gradually eliminates an 

important gap that had existed in prescription coverage through the 

Part D drug program. Before the ACA, Part D covered drug costs up 

to a certain level and then ceased paying until catastrophic expenditure 

levels were reached, resulting in a so-called coverage donut hole. Title 

III also mandates payment cuts to hospitals and Medicare Advantage 
insurers to drive productivity improvements and to finance about half 

of the 10-year cost_af the law. 

As noted above, Title III uses a variety of approaches to incentivize 

health system transformation. The heart of these reforms is the new 

Center for Medicare and Medicaid Innovation (CMMI), created to 

implement new national programs to accelerate the transformation 

from FFS payment to paying-for-value. Most Most prominently, this title 

established an ACO program and a ind a bundled- d-payments initiative as al- 

ternatives to FFS in Medicare Parts A and B. 

Title IV 

Title IV focuses on public and population h health, reflecting | the belief 

that health promotion and_ disease uproventioncan can improve q quality of 

Public Health Fund: cai a guaranteed funding commitment of $rs bil- 

lion between 2010 and 2019, which has since become a frequent target 

tO cuts and waneren by coe It expands h Medicare ieee are 

Title IV also r requires large aes ee to provide nursing ae ait 

break time and privacy, mandates nutritional/calorie menu labeling for 
chain restaurants and vending machines, and establishes school-based 
health center programs. 
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Title V 

Title V addresses health care workforce challenges and included a num- 

ber of student loan, loan repayment, and training programs to help 

develop an expanded health car e—especially for primary 

care—to treat the newly insured under the ACA.”! The Title’s most 
prominent initiative, establishing a National Healthcare Workforce 

hevewccre nee ee nA LE 
calle a 

tion to appropriating funds for its operation. 

Title VI 

Title VI authorizes new programs to combat health care fraud and to 

increase health-sector_transparen enacts the Physician Pay- 

ments Sunshine Act, which requires drug, medical device, medical sup- 

ply, and biologics manufacturers to report transfers of value (ie., gifts, 
honoraria) to physicians and others. The reports are made available to 

the public on a federal website called Open Payments.” 

search Institute (PCORI) to study clinical cost effectiveness. 

Title VII 
Title VII directs the US Food and Drug Administration to establish a 

regulatory pathway to permit biosimilar biopharmaceutical drugs (or 

follow-on biologics) into the US pharmaceutical market to instill com- 
petition for expensive biopharmaceutical products. Biosimilar_prod- 

ucts began appearing in the US market in 2015. 

Title VIII 
Title VII created a voluntary, national, long-term-care insurance pro- 

gram called the CLASS Act (Community Living Assistance Services and 

Supports) to provide cash support for individuals who are permanently 

or temporarily disabled, including elderly and nonelderly disabled per- 

sons needing such support—an important policy change for Amer- 

ican society. The Title included an actuarial soundness requirement. 
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On January 1, 2013, President Obama, along with Senate and House 

leaders, agreed to repeal the CLASS Act, concluding it could not be 

financially self-sustaining. This is the only title of the ACA that has 

been repealed in toto. 

Title IX 
Title IX, as noted, creates new taxes and mandatory payments that, 

together with Title III’s Medicare payment cuts, were designed to fully 

finance the ACA and not increase the federal deficit. New taxes were 

imposed on higher-income households (over $200,000 on individuals 

and $250,000 on families), health insurers, medical device manufactur- 

ers, tanning salons, branded pharmaceuticals, and high-cost employer- 

sponsored plans. At the time of the ACA’s final 2010 passage, the CBO 

projected that the law would decrease the federal debt by $124 billion 

between 2010 and 2o019.”° 

Title X 

Title X is the so-called manager’s amendment (the bill manager in this 

case was Senate Majority Leader Harry Reid [D-NV]). It was added 

in December 2009 to incorporate various changes, corrections, and 

compromises made among 60 Democratic senators, each of whose vote 

was indispensable for final passage in the Senate. It makes numerous 

changes to the other 9 titles and also creates a pregnant and parenting 

teens program, authorizes medical malpractice demonstration projects, 

provides medical malpractice coverage for free clinics, funds commu- 

nity health centers and the National Health Services Corps, and in- 

corporates extensive amendments to the Indian Health Services Act.”4 

The Health Care and Education Reconciliation Act (HCERA), en- 

acted one week after the PPACA's first 10 titles, includes compromises 

agreed to between House and Senate Democratic majorities in March 

2010 to reach the legislative finish line. Among many provisions, it in- 

creases Title I’s premium tax credits, cost-sharing reduction payments, 
reenter arene ee ig 

and the employer mandate penalty. It further cuts Title Ill’s Medicare 

Advantage payments to insurers and formally authorizes closing the 

Medicare drug programs donut hole coverage iscussed above. It 

imposes (and delays) a tax on high-cost employer (Cadillac tax) health 

plans as well as several other new taxes. 
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What the ACA Leaves Undone 

The ACA is noteworthy for what is does and for what it does not do. 

The ACA leaves in place a fragmented, exasperating health system 

balkanized by public and private financing and delivery. As a key po- 

litical strategy to get the law passed, President Obama and congres- 

sional Democrats intentionally pursued minimally invasive reform fo 

avoid interfering with system par ional. A vital les- 

son learned from the 1993~1994 Clinton health reform calamity was to 

avoid fixing things the public did not perceive as broken. 

The ACA does n@t\rreate any new public health insurance program, 

relying instead on expanding Medicai creating tax credits for 

income- -eligib gible individualsee purchase private insurance. ‘Nor does the 

law create any public option on the exchanges as an alternative to pri- 

vate health insurance. The ACA avoids federal price regulation in favor 

of experimental delivery- delivery-system reform approaches. It neither gives the 

federal “government aut authority to regulate or negotiate drug prices nor 

does it authorize drug reimportation. Direct intervention in provider 

payments is limited to Medicare, where the federal government has 

long set payments and payment rules. 

Although the ACA expanded federal authority over health insur- 

ance, it favors state over federal regulation, reflecting the policy pref- 

erences of moderate Democratic senators who had major influence 

in drafting the act.” The ACA leaves state professional licensure and 

scope-of-practice laws untouched, an area suited to address cost reduc- 

tions.7° 

Other problems were also avoided or left unaddressed. Premium tax 

credits, available to legal aliens, were deemed unavailable to as many 

as 12 million undocumented immigrants. Beyond establishing demon- 

stration projects, the law neglected medical liability reform. Though the 

ACA enacted a large excise tax on high-premium employer-sponsored 

insurance (not yet implemented), it left in place generous employer 

tax subsidies, a major driver of health care inflation. Except for the 

short-lived CLASS Act (Title VII), the ACA ignored long-term care 

beyond extending Medicaid community care options. The ACA re- 

tained federal funding prohibitions on abortion coverage (except in 

cases of rape, incest, or physical threat to the mother’s life), extending 
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them to premium tax credits, though not banning abortion coverage 

in individual markets. 

Other challenges were only partially addressed. While the ACA in- 

creased access to health insurance for millions of uninsured Ameri- 

cans, the tax credits phase out quickly at higher middle incomes, and 

cost-sharing assistance phases out even sooner and was blocked from 

further implementation in 2017 by the Trump administration. Over- 

all consumer cost sharing is capped in all health plans, but too many 

Americans are still vulnerable to sizable deductibles and coinsurance. 

In sum, the law made major reforms to health care delivery and 

finance, addressing access, cost, and quality. Its reach is far greater than 

commonly understood. Yet although the ACA revolutionized many 

parts of the US health care system, it did not revolutionize the system 

itself. Many significant core problems that motivated Congress to en- 

act the Affordable Care Act remain unaddressed. Much more waits to 

be done. 



CaWAGPaT ER 2: 

POLICY DESIGN 

Tensions and Tradeoffs 

Peter R. Orszag and Rahul Rekhi 

Introduction 

In February 2009, after having enacted stimulus legislation to attenu- 

ate the recession associated with the Great Financial Crisis, then newly 

elected President Barack Obama laid out a vision for “transforming 

and modernizing America’s health care system” as part of his inaugural 

budget.’ That document set aside a reserve fund of over $630 billion 

for health care reform. It also articulated 8 governing principles for the 

effort: (1) ‘ ‘protect : families : financial health,” (2) “make health alth coverage 

affordable,” (3) “aim for universality [of coverage], (4) ‘ ‘provide le porta- 

bility ys spoverszes 265) 5 guarantee choice,’ (6) “invest in Prevention and 

wellness,” (7) “improve patient safety and quality care,” and (8) “main- 

tain long-term fiscal sustainability.” Ultimately enshrined into law a 

year later in the president's signature domestic policy accomplishment, 

these principles speak to the scope and ambition of the legislation we 

now know as the Affordable Care Act (ACA). 

The principles also reflect complex design tensions and tradeoffs. 

Some were constraints long familiar to students of economics or pub- 
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lic policy: the presence of fiscal limitations (principle 8), for instance, 

on the scope of coverage expansion (principle 3), spending on preven- 

tion (principle 6), and reducing cost burdens on families (principle 

1). Other tradeoffs were fundamentally philosophical or even political: 

whether to administer coverage expansion through a public insurance 

entity or through private insurers and, in either case, whether to pre- 

serve existing coverage options. Moreover, the desire to enact sweeping, 

progressive reforms that could stand the test of time was bound by the 

practical limitations of knowledge at drafting, such as limited public 

data on commercial health insurance spending and the inherent un- 

predictability of Supreme Court review. The uncertainty inherent in 

comprehensive reform at the federal level was substantial: How would 

employers respond to new incentives? How would providers respond? 

Opponents’ assertions—that employers would drop their plans whole- 

sale and waiting lines for doctors would rise substantially—received 

significant media attention in part because of this uncertainty. Put sim- 

ply, the playbook for (1) the first nationwide coverage expansion for 

nonelderly adults since the creation of Medicaid in 1965 and (2) con- 

templating major changes to the health care delivery system was, out of 

necessity, long on concepts and short on the tried and tested. 

Overlying these tensions and tradeoffs was the worst financial crisis 

since the Great Depression. According to the National Bureau of Eco- 

nomic Research, the Great Recession reached its trough in June 2009; 

economic conditions invariably left their mark on the ACA’s develop- 

ment. The historic federal spending associated with recovery measures, 

like the $800 billion “stimulus” legislation in 2009, as well as the short- 

fall in tax revenues triggered by the economic slowdown tightened ex- 

isting fiscal constraints on the bill. Economic conditions also militated 

in favor of legislation that would minimize disruptions to care and 

coverage, including to employer-sponsored insurance. Conventional 

wisdom suggested that major reform had to be undertaken early in 

President Obama’s term or else it would not happen at all. The crisis 

exacerbated this timing constraint while also limiting the bandwidth 

of policymakers and President Obama, creating a political window per- 
ceived to be closing in its wake. 

Overall—and especially in the face of these challenges and 
tradeoffs—the ACA should be viewed as the most successful social pol- 
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icy legislation since the Great Society, a legacy chronicled extensively 
throughout this noe and elsewhere. It contained severa key de- 

cisions, including to-fetain employer-sponsored insurance, to expand 
coverage through a mix of public anéprivate insurance mechanisms, 
and to couple coverage expansion with deficit reduction measures 
and delivery-system reforms. These choices, even in hindsight, were 

the right ones. The passage of time has suggested the ACA was inade- 

quate in some dimensions. For instance, it is probably correct that the 

subsidies to consumers for buying insurance should have been larger 

and provided for higher incomes—for instance, to 500% of the federal 

poverty level (FPL). But in other dimensions the ACA has far outper- 

formed even the best hopes. For example, the ACA ACA outperformed pre- 

dictions in both r restraining health costs and in not causing the © collapse 

of Medicare Advantage. ~~ 

Nevertheless, - the decade since the ACA’s passage affords a privi- 

leged opportunity to reexamine its tradeoffs through the lens of hind- 

sight. We do so here with the goal of shedding light on the lessons that 

can be drawn from the ACA’s design choices and associated outcomes 

and how these lessons might guide health policy and reform legisla- 

tion going forward. We conduct this evaluation through a close look at 

considerations around the ACA’s coverage provisions, including the ex- 

pansion of Medicaid eligibility as well as the creation of the health care 

exchanges. This is followed by an assessment of its reforms to the health 

care delivery system, including efforts to address rising health costs, 

such as the creation of the Innovation Center under the Centers for 

Medicare and Medicaid (CMS). We conclude by placing these design 

choices in the context of contemporary health policy and discussing 

future directions and implications for policymakers. 

Coverage Reform 

Background 

Prior to enactment of the ACA, approximately 40 million nonelderly 

Americans—roughly 15% of the population, excluding undocumented 

immigrants—lacked health insurance coverage.” This level of uninsur- 

ance had r no o parallel in any other developed democracy. | Underlying 
Cae. ae ASI ge ae IO a 
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this figure was significant heterogeneity in the uninsured population 

across employment characteristics, household income, geography, and 

other considerations (see Chapter 1). In most cases these individuals’ 

primary potential source for coverage was the nongroup market—a 

market beset by a range of access barriers in most states.’ With average 

family premiums in group insurance of nearly $13,000 in_2008—or 

about 3 of the FPL for a family of 4—it is as clear now as it was then 

that for a sti iatmumber of people, health insurance was simply 

unaffordable absent ¢ significant ‘public subsidies. 

Consistent with the first 3 rst 3 principles for health reform in the pres- 

ident’s budget—financial risk protection, affordability, and universal 

coverage—closing the coverage gaps for these diverse groups was an 

essential goal of the ACA. Also imperative was that the reform not im- 

peril the coverage ‘of those already insured, including through employer- 

sponsored insurance (ESI). The considerations motivating this “do no 

harm” approach to coverage expansion were manifold. First, surveys 

in 2008 and 2009 indicated that perhaps 70% to 80% of Americans 

with health insurance saw their coverage as either “good” or “excellent” 

and that limited public support existed for proposals that would, for 

example, elin eliminate ESI outright.‘ ‘Second, to the extent that the ACA’s 

coverage expansion “crowded out” existing private insurance, it would 

increase public expenditures without resulting in a net increase in cov- 

ered Americans. Shifting enrollees from private to public insurance is 

challenging at any time, and it was especially challenging when Re- 

publicans were already criticizing the administration for substantially 

increasing government spending through the stimulus legislation. The 

deficit also rose at the time because of the economic contraction and 

its concomitant rise in outlays (e.g., via Medicaid and unemployment 

benefits) and shortfall in tax revenues, reaching nearly 10% of GDP 

in 2009—the highest level in the post-World War I] era. Third, the 

potential labor-market adjustment costs for proposals that eliminated 

the health insurance industry, which Bureau of Labor Statistics data 

suggested employed as many as a million or more US workers,’ were 

particularly concerning at a time when the civilian unemployment 

rate was nearly 10%. Finally, while many economists believe that ESI 

is inefficient, the additional dislocations caused by shifting from one 
system to another would be far reaching and protracted—and could 
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extend beyond the administrative strains of transitioning 150 million 
beneficiaries. It is unclear, for example, how wages would respond to 
eliminating ESI. Although the evidence is strong that firms would shift 

spending on health benefits into wages in the aggregate, this shift could 

vary across workers.° At its core, mush the judgment to maintain ESI 

was as political: the legislation would not pass without retaining it. Most 

of these constraints persist to this day, though : some, such as the dire 

economic conditions, have abated, while others, such as the govern- 

ment deficit and debt levels, have not. 

Pathways to Coverage Expansion 
‘The central tenet of preserving coverage for those who already had it 

ruled out single-payer proposals that would eliminate private insur- 

ance. Broadly speaking, given the nature and fragmentation of the 

nonelderly uninsured population, this left 3 main pathways to expand- 
ing coverage The first was to coverage through a public Beach Wee 

inate, nongroup— insur: tituting consumer 

protections, such as the popular ban on coverage denials for preexisting 

conditions, and addressing affordability challenges with public subsi subsi- 

dies for individuals and families purchasing coverage. The third was a 

hybrid < approach combining elements of the first 2. This was the ap- 

proach adopted in 2006 by the Massachusetts health reform effort that 

coupled an expansion of Medicaid eligibility with regulatory changes 

and new subsidies for the nongroup market. In Massachusetts, Med- 

icaid expansion and the nongroup market reforms each accounted for 

about an equal share of the coverage gains.’ 

Each of the first 2 pathways brought with it a distinct set of tradeofts 

that look today much as they did in 2009: neither was a panacea. As 

a general rule, the public coverage approach, especially one founded 

on Medicaid, offered unique fiscal, design, and administrative advan- 

tages. For an equivalent benefit level—for example, coverage of 100% 

of health care costs, or 100% actuarial value—Medicaid coverage could 

be offered at lower per-enrollee costs. These lower federal costs er federal costs primar- 

ily reflect flect lower provider reimbursement ra rates “compared to com: to commer- 

cial insurance. Relative to provider prices in commercial insurance for 

outpatient professional services, prices in Medicare are generally more ee ee 
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than 30% lower, and in Medicaid prices are perhaps more than 50% 

or 60% lower on average (per Kaiser Family Foundation data).* Simi- 

lar price dispersion is seen in inpatient care and other health services. 

Moreover, icaid’s pro ram design—unlike that of commercial in- 

surance and Medicare—was and continues to be tailored to the health 

and care needs of the lower-it income e beneficiaries who dominated the 

then-uninsured. One example i is retroactive coverage, in which Med- 

icaid allows benebsianies! to receive coverage for medical expenses in- 

safeguard for financially v ne meet and one that materially 

alleviates enrollment burdens. Another example lay in opportunities 

for cross-program enrollment between Medicaid and other forms of 

support for low-income families—such as the Supplemental Nutrition 

Assistance Program (SNAP), the food stamps program—as a means 

of increasing take-up and simplifying administration. As of 2013 the 

Medicaid- and SNAP-eligible populations exhibited considerable 

overlap, and beneficiaries in both programs often had children covered 

by CHIP? Furthermore, in most states Medicaid featured enhanced 

coverage of medical (e.g., behavioral health) and nonmedical (e.g., 

nonemergency transport) services that remain critical for low-income 

enrollees, and subsequent research has corroborated the utility of such 

programmatic features for this population.'° For many of these reasons, 

a large number of states had already voluntarily expanded Medicaid 

eligibility in some form as of 2009, precedents that federal legislation 

could build upon and harmonize across states. 

Conversely, an approach centered on reforms to the individual mar- 

ket preserved choice for those with pre-ACA nongroup coverage by 

maintaining and improving this market. It also sidestepped potential 

stigma associated at the time with extending Medicaid coverage; that 

program was then mostly focused on categorical coverage for individu- 

als with disabilities, low-income retirees, and pregnant women, among 

others. Research prior to the start of Medicaid expansion in 2014 sug- 

gested that stigma may have played an important role in limiting Med- 

icaid take-up among the Medicaid eligible." Furthermore, it bypassed 
the “patchwork” nature of Medicaid coverage with benefits, eligibility, 

and program structure varying considerably across states. Above all, ex- 

pansion via nongroup coverage mitigated any provider-access concerns 
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associated with lower levels of provider reimbursement in public pro- 

grams and likewise mitigated any concerns about disruption to existing 

beneficiaries in those programs. This reimbursement difference posed a 

political hurdle as well. The prospect of replacing the commercial rates 

paid to providers by existing nongroup insurance plans with lower rates 

in public insurance (Medicaid or Medicare) put providers’ support for 

coverage expansion at risk.’ 

The hybrid approach embodied in the ACA sought to capitalize on 

ies best of both the “public and private pathways—though at the cost 

f complexity in administration and eligibility—and in hindsight, it its 

fasiGel structure played a prudential role. The landmark June 2012 

Supreme Court decision in National Federation of Independent Business 

v. Sebelius vividly illustrated the prudential point: it Secrated ts uncon- 

stitutional the requirement that states implement expa 

Th Be eee aT BERET 2 
In effect, this unexpected ruling rendered Medicaid expansion optional 

for states. The aftermath is one we continue to deal with today: as of 

spring 2020, 14 states have yet to adopt expanded eligibility for their 

enrollees, leaving approximately 7 million individuals without Medic- 

aid coverage.’ In nonexpansion states the exchanges have crucially ex- 

tended coverage to those in the so-called coverage gap whose incomes 

fall below the range eligible for exchange premium and cost-sharing 

subsidies but above state Medicaid eligibility thresholds.” Even more 

strikingly, had the ACA’s individual-market coverage expansion instead 

been channeled entirely through Medicaid, perhaps 4 million addi- 

tional Americans in nonexpansion states would today be uninsured.'° 

There is some cause for optimism that over time the 14 nonexpansion 

states will expand Medicaid. Public approval for the ACA continues 

climbing, state referenda forcing state governments to expand Med- 

icaid are being passed even in Republican-dominated states, and the 

numerous benefits of expansion continue to be borne out. Yet in ret- 

rospect the unforeseen Supreme Court judgment afforded an oppor- 

tunity to design a policy trigger in the ACA that would have extended 

coverage through other federal programs in states declining Medicaid 

expansion. Because the possibility of such an option for states was 

seen as almost nonexistent in early 2010, the CBO would have likely 

“scored” this failsafe as very low or zero cost. 
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In turn, Medicaid in expansion states not only came with the bud- 

getary and other advantages discussed previously but also helped ease 

pressures on exchange coverage. Operationally, these pressures include 

the complications in launching Healthcare.gov, which have been doc- 

umented extensively elsewhere.” From a policy standpoint, too, the 

exchanges have long been buffeted by a series of efforts by some law- 

makers to annul the ACA, including the zeroing of the individual 

mandate in the Tax Cuts and Jobs Act, myriad actions by the Trump 

administration to impair functioning of the exchanges (such as cut- 

ting enrollment advertising and outreach budgets), the defunding of 

risk-corridor payments in 2015 and 2016 that were intended to stabi- 

lize premiums,'® and the Trump administration’s decision to terminate 

cost-sharing subsidy payments for low-income enrollees. Their cumu- 

lative effect has been to suppress enrollment and raise premiums in 

exchange plans.'? Some of these annulment efforts might have been 

deterred with technical corrections to the ACA, such as rendering risk 

corridors permanent (as they are in Medicare Part D) and expressly ap- 
propriating federal funds for cost-sharing reduction subsidies. Absent 

such corrections, Medicaid in expansion states served as a partial salve 

by shielding lower-income beneficiaries from these disruptions and re- 

ducing exchange premiums by 7% on average.”° 

A principal tradeoff of bifurcating coverage expansion between 

Medicaid and the exchanges is the burden on enrollees churning be- 

tween the programs for those with income fluctuating around the ex- 

change subsidy eligibility threshold (138% of the FPL). Again, technical 

corrections to the law across Medicaid and the exchanges could have 

stemmed the administrative aspects of this burden. One example is 

that the ACA could have aligned income-eligibility standards between 

Medicaid and the exchanges by, for instance, equalizing treatment of 

married couples filing separate tax returns. However, the concern that 

splitting coverage expansions between Medicaid and the exchanges 

would materially increase churn issues relative to the pre-ACA status 

quo does not seem to have become the problem that some feared.”! 

Additional Options for Reform 

In light of the 15 million Americans who continue to lack insurance 
coverage and are ineligible for Medicaid or CHIP. it is helpful to recon- 
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sider 2 major dimensions along which the coverage provisions of the 

ACA entailed policy tradeoffs.” The first is with respect to increasing 
the subsidization of the nongtoup exchanges to make coverage more 
affordable, either at the individual level through more generous tax 

credits or at the plan level through reinsurance. There is growing evi- 
(irewonmeneeus 

dence that | affordability remains a significant barrier to taking up ex- 

change coverage, especially for consumers in households with incomes 

above 250% of the FPL. Roughly 15% of the uninsured population to- 

day is ineligible for premium tax credits on the exchanges, and another 

25% is eligible for for only partial subsidies.*> States that provide additional 

subsidies to enrollees in the form of premium assistance or cost sharing 

have achieved higher rates of coverage.”4 Massachusetts data show that 

every $40 reduction in net promis increases the enrollment rate by 

20 to 24 percentage points;” so, too, have states that implemented 

permanent reinsurance programs. Evidence from Avalere suggests that 

these programs reduce premiums by 20% on average.” 

The conventional binding constraint on larger subsidies is space in 

the federal budget for the associated cost. This “fiscal space” may have 

widened substantially since the ACA’s drafting, notwithstanding grow- 

ing deficits from the 2017 Republican tax cut. There are 2 main reasons 

why higher subsidies are possible: the larger-than-expected slowdown 

in health_ care nae loan ng 305 HOU Ce eb fatlyeent the ACA’s 

ee) debt. One suey measure, developed by ect economists Alan Au- 

erbach and William Gale, is the fiscal gap, which compares the present 

value of projected fe federal tax revenues with ALES of expenditures. Ac 

cording to their most recent estimates, the fiscal gap since 2010 has de- 

clined by nearly 30%.’’ In parallel, the affordability challenge for many 

low- and middle-income families in purchasing insurance has become 

starker given the emergence of plans with lower co-pays and co-insur- 

ance and higher dec deductibles es (Figu Figure 2.1). Though the subsidy design of 

the ACA ensures that athouseholds earning from 138% to 400% of the 

FPL have premium costs capped as a share of income, the shift toward 

h as larger deductibles means that total out-of-pocket costs can be as 

double the annual premium before | xX 

Another policy choice worth revisiting in idadsiale in order to 

make coverage more affordable and expand choice is the addition of a 
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Figure 2.1 Growth of Deductibles, Copays, and Total Cost-Sharing in 

Commercial Insurance, 2006-2016 
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Source: Gary Claxton et al., “Increases in Cost-Sharing Payments Continue to Out- 

pace Wage Growth,” Peterson-Kaiser Health System Tracker, June 15, 2018, https:// 

www.healthsystemtracker.org/brief/increases-in-cost-sharing-payments-have-far 

-outpaced-wage-growth/. 

ublic option as an alternative to private plans, particularly in view of 

“ the roughly 20% of exchange enrollees who are currently in counties 

with only one participating insurer.** A public option could provide a 

modest reduction to overall premiums, particularly in regions where 

exchange offerings are less competitive—such as due to either a mar- 

ket-dominant insurance carrier, a market-dominant provider, or both. 

(It could also serve as a backstop for workers unsatisfied with ESI, 

though given that ESI is tax subsidized and predominantly employer 

funded, retention rates would be expected to remain high.) Holding 

overall benefit levels constant, the primary affordability advantages of a 

public option derive from 2 factors: (1) the potential to use lower Medi- 

insurer competition on the exchanges. These factors lowering premi- 

ums WouIe be TaMST By other factors, at least in some markets that 

feature low-cost private insurers. In such markets, low-cost plans pare 

premiums through care management and narrow provider networks as 
—! par emerge 
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well as execute provider contracts priced closely to Medicare rates.”? By 
contrast, in counties without low-cost carriers, the public option could 
have greater impact, conditional on securing provider network access 
at lower reimbursement rates. Interestingly, Washington state’s public 

option proposal, signed into law by Governor Jay Inslee in February 

2019, set payment rates for the public plan at 160% of Medicare, a 

modest discount to average commercial contracted rates today. 

Delivery-System Reform 

Background 
Understandably, public commentary on health reform efforts in 2008 

and 2009 underscored the large and persistent gaps in coverage. How- 

ever, equally core to the ACA’s design were reducing the cost and im- 

proving the quality of care provided by the delivery system. Some critics 

at the time argued that the ACA could and should have been enacted 

with only its coverage expansion provisions. That argument seemed 

both politically and substantively wrong at the time and still seems so 

today. Politically, it still seems implausible to us that new legislation 

would have been enacted with a substantial increase in spending and 

the budget deficit at a time when, rightly or wrongly, Congress was 

concerned with the fiscal implications of the stimulus legislation. Sub- 

stantively, failing to incorporate delivery-system reforms would have 

been a missed opportunity. 

In the 2000s real per-enrollee health expenditures in commercial 

insurance and Medicare were rising at about AS and 2.0 percentage 

points, respectively, above the rate of real per- capita | GDP 2 growth. This 

high cost growth and overutilization was as ultimately being ps passed on to 

American families in the form of higher premiums and cost sharing, 

lower wages, and worse health outcomes.*° After all, roughly 80 cents 

of every dollar of health care costs were and are spent in the delivery 

system; this figure rises to well over 90 cents on every dollar if retail sales 

of prescription drugs and medical devices are included.*' Reforming 

the delivery system to “bend the cost curve” was necessary for reliev- 

ing financial burdens on families and promoting coverage affordability. 

It was also necessary for reducing the fiscal pressure on public health 
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expenditures.” In 2009 and 2010 emerging research, drawn chiefly 

from Medicare claims data via the Dartmouth Atlas Project and other 

sources, revealed a target for potential savings in the delivery system: 

significant geographic variation of health care expenditures throughout 

was attacked as unreliable; since then, however, subsequent research has 

underscored substantial variation in costs that cannot be explained by 

the health status of patients in different areas. In ESI, a significant share 

of this variation involves price differences; within Medicare, however, 

almost all of the variation involves utilization. Evidence from movers in 

Medicare and the military has corroborated that practice variation, not 

population variation, is a major driver of variation in utilization.** This 

finding suggests that value-based payment models could achieve real 

savings by incentivizing providers to deliver high-value care.*4 Such re- 

search has both reinforced the motivation for targeting delivery-system 

reform while refining policymakers’ understanding of the sources of 

variation. 

Pathways to Delivery-System Reform 
The central premise of delivery-system reform in the ACA was to bring 

down system-wide cost growth by reducing spending variation. The 

most direct instrument for bringing down variation was to use Medi- 

care payments to incentivize high-value care. This encountered 3 bind- 

‘ing constraints. The first was the scarcity of data on evidence-based 

delivery-system reform programs that could be effective on a national 

scale in reducing spending variation. At the time of the ACA’s enact- 

ment, for example, there were only 2 main implementations underway 

of what we now deem population-based payment models: the Massa- 

chusetts Alternative Quality Contract (AQC) and the Medicare Physi- 

cian Group Practice (PGP) pilot. In addition to other models focused 

on episode-based payments, both programs were starting to put to 

action the promise of shifting providers’ financial models away from 
fee-for-service (FFS) payments and toward value to reduce costs and 
"Shpichal a ouicmcnitn ee ga great promise 
for Medicare and have subsequently demonstrated empirical success 
in reducing costs, at the time of the ACA’s drafting they were early 
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instantiations in limited geographies and with comparatively limited 
available performance data. 

The second constraint was the pace at which the delivery system 

itself could change and the corollary desire to smooth the costs of tran- 

sition away from FES. The extent of necessary change and associated 

transition costs were seen as significant at the time and, if anything, 

appear larger in hindsight. To succeed with new payment models, cli- 

nicians and administrators have frequently needed not only a wholesale 

cultural reorientation but also a litany of new investments and capabil- 

ities, including care-management tools, IT and data analytics, and dif- 

ferent mixes of facilities and services (such as home care). For instance, 

a 2011 report commissioned by the American Hospital Association 

estimated that 5 hospital accountable care organizations (ACOs) ne- 

cessitate start-up capital of over $12 million on average toward clinical 

information systems, care coordination and quality improvement, data 

analytics, and other investments as well as annual operating expenses of 

roughly $14 million.» Likewise, digitizing health records—in many fac- 

ets a precursor for software and analytics tools that enable value-based 

care—would ultimately take a period of several years following the 

ACA enactment to achieve wide-scale penetration in the delivery sys- 

tem, and as of 2009 fewer than half of US office-based physicians had 

adopted electronic medical records, a figure that rose to over 75% just 

5 years later (per ONC [Office of the National Coordinator for Health 

Information Technology] data). As with coverage expansion, casing the 

delivery-system reform transition for providers was seen_as especially 
imperative in the midst of the postcrisis labor-market recovery, with 

labor costs constituting the majority of hospital operating budgets and 

the likely incidence of lower utilization on inputs. 

The third constraint was Medicare’s limited purchasing power. 

In pee ie nip tee depp nae 20% of national health 

spending, and 70% of that flowed through traditional Medicare. ‘A 
reasonable expectation in 2009 was that the formulation of value-based 

payment models in Medicare would spill over into commercial con- 

tracting over time, particularly given the outsized role that Medicare 

fees play in determining private reimbursement rates.*” However, ab- 

sent this spillover, the vast majority of provider revenues would con- 

tinue to be tied to FFS payments, even assuming full conversion of 
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traditional Medicare reimbursements to value, thereby blunting the 

impact of these payments on low-value care. 
The first 2 constraints drove policy design that allowed for near- 

term progress on key delivery-system reform goals while maintain- 

ing flexibility to innovate and tinker with new payment models that 

would, over time, nudge the delivery system toward value. This was ac- 

complished most prominently through the formation of the Center for 

Medicare and Medicaid Innovation (CMMI), which could promul- 

gate new value-based payment demonstrations in traditional Medicare; 

the Hospital Value-Based Purchasing program, which linked Medicare 

hospital payments to care quality; and the Independent Payment Ad- 

visory Board (IPAB), an independent body with the authority to put 

delivery-system reform proposals into effect in Medicare payments if 

high spending growth continued. The last decade has underlined the 

value of this flexibility via the significant and ongoing evolution in 

the Medicare Shared Savings Program and other ACO programs. Plac- 

ing this flexibility in the hands of regulators has allowed Medicare's 

value-based payment programs to evolve to accommodate results on 

eflicacy as well as assessments of burdens on providers. Although this 

flexibility brought with it the tradeoff that CMMI left subsequent ad- 

ministrations latitude in implementing value-based payment models, 

this latitude has not slowed model promulgation.*® As much as 40% 

of spending in traditional Medicare is now flowin trowel h alternative 

payment models based on shared savings.” 

Meanwhile, the third constraint helped spur the creation of the ex- 

cise tax on high-cost health plans, commonly referred to as the “Ca- 

dillac tax.” In principle, the Cadillac tax could help drive adoption of 
(ees 

value-based models in commercial insurance by gradually limiting the 

tax subsidy for ESI, providing an additional incentive for employers 

to curtail health expenditures. Despite its potential utility as a tool for 

delivery-system reform and its widespread support among economists, 

in recent years Congress has repeatedly delayed the initiation of the 

Cadillac tax, and in July 2019 the House of Representatives voted to 
repeal the provision. Nonetheless, data from the Health Care Payment 
Learning and Action Network and others demonstrates significant and 
growing take-up among commercial insurers of alternative payment 
models. This may testify to the clout that Medicare and, more generally, 
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Figure 2.2 Real Per-Enrollee Spending Growth by Payer 
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the federal health-pelicy apparatus have in overcoming private-sector 

coordination failures and driving provider contracting. This response 

may also suggest that private insurers and providers are realigning care 

and coverage models in response to expectations set by federal policy- 

makers regarding the long-term direction of change in the health care 

system, akin to the role that forward guidance as a monetary policy 

instrument can play in influencing long-term interest rates. 

Dramatic Slowdown in Health Care Cost Growth 
History may bear out the combination of many smaller steps—that 

together pointed to a new direction in payment models—as being a 

critical force behind delivery-system reform. In the years following 

the enactment of the ACA and through the present day, health care 

cost growth has slowed dramatically (Figure 2.2). Whereas from 2000 

to 2005 real per-enrollee health expenditures in private insurance and 

Medicare were growing at nearly 7% and 5% each year respectively, 

since 2010 these figures have averaged 2% and -0.4%. In fact, prior to 

its repeal in 2018, not once since the ACA’s enactment had the cost- 

growth threshold that triggers the initiation of IPAB been reached. 

Scores of studies have attempted to identify the causes of this slow- 

down—from the business cycle, to specific provisions in the ACA 
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(e.g., provider productivity rate adjustments), to a slowdown in med- 

ical technology development. One recent study suggests that as much 

as Y% may be attributable to advances in cardiovascular medications.”° 

Still, no combination of potential explanatory factors at present can 

explain the magnitude of the slowdown. Though the jury is still out, 

there is at least anecdotal reason to believe that the delivery-system 

reform foundations laid down by the ACA have fundamentally altered 

the national conversation around health care expenditures among pro- 

vider and insurer executives and in boardrooms. This “spotlight effect” 

may be doing more than any individual provision to advance delivery- 

system reform. 

New Developments in the Delivery System 
and Additional Options for Reform 
Since the ACA’s enactment, research has continued to reveal new in- 

sights on the sources and drivers of spending variation in the delivery 

system. We now know, for instance ¥4_of the geo- 

graphic variation in Medicare spending is driven by postacute care.“! 

Accordingly, focusing delivery-system reform provisions in the ACA 

more directly on postacute spending—such as by reforming payments 

to skilled nursing facilities (SNFs) in Medicare, as CMS proposed in its 

2018 update to the SNF prospective payment system—seems, with the 

benefit of hindsight, warranted. More broadly, with a delivery system 

primed for value and mounting evidence backing these models (e.g., 

with postacute care a key source of savings*”), the time may be ripe to 

set mandatory targets for the share of public and private health spend- 

ing that is tied to value-based payment models. This would require 

that providers increase the share of their revenues that flow through 

value-based models in order to comply with the targets, analogous to 

rising fuel-economy standards for automobile manufacturers. Similar 

targets could be put in place for linking insurer health care spending 

to value-based payments. In the case of ESI, this would provide a more 

targeted alternative to the Cadillac tax in pulling health spending to- 
ward value. 

Meanwhile, Medicare Advantage (MA) is becoming a remarkably 

important frontier for commercial insurers that are adopting new 
models of care delivery and financing, including those focused on 
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Figure 2.3 Medicare Advantage Penetration (Trustees Report) 
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driving savings in postacute care. In fact, in order to finance coverage 

expansion, a core judgment made in the ACA was that payment rates 

to MA plans could be reduced to about 101% of Medicare FFS rates 

without threatening MA coverage. These payment reductions, totaling 

$150 billion over 10 years, led to projections from the CBO that MA 

enrollment would fall by 30%. This projection was, to put it mildly, 

inaccurate. Even with the payment reductions, MA enrollment-since 

2010 has grown by 50%, to 20 million (Figure 2.3), and private-sector 

ere 2024 the majority of Medicare beneficiaries will 

be enrolled in MA po 2 Pucling the growth of MA is its position 

exhibit postacute ca Gare: ‘costs that are > 16% en than those of traditional 

Medicare. 44 MA also features prominently in the recent proliferation 

of vertical lly integrated payer-provider models. These models, spurred 

by the ACA’s delivery-system reform provisions, among other factors, 

are promising chassis for aligning economic incentives, health IT, and 
45 patient experience to reduce practice variation. 

Another source of variation that has become more salient in recent 
pest 

years is care associated with medical malpractice law—so-called de- 

fensive medicine. Historically, research exploiting differences in state 
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malpractice liability caps has concluded that medical malpractice plays 

a limited role in explaining the level and growth of health care costs 

as well as their geographic variation.*° Recent research, nevertheless, 

litigation. Researchers examining states that have relaxed this locality 

rule in favor of a rule that ties customary practice to national practice 

standards demonstrates that this change can close the gap between lo- 

cal and national utitization rates of procedures (e.g., cesarean deliver- 

ies) by 30% to 50%, suggesting that tort reform encouraging national 

safe harbors may be an overlooked lever for delivery-system reform.*” 

This had been considered in the internal Obama administration de- 

bates over the ACA but was ultimately excluded from it. 

Perhaps the most salient epistemological development in the eco- 

nomics of the delivery system since the ACA’s passage hearkens back 

to an expression made famous by Gerard Anderson, the late Uwe Re- 

inhardt, and colleagues from a 2003 article in Health Affairs: “It’s the 

prices, stupid.”“* Recent work has reinforced this perspective. For ex- 

ample, research from Zack Cooper and colleagues, using claims data 

from Medicare and commercial insurers, has highlighted the impor- 

tance of prices in the private sector. While geographic variation in 

Medicare expenditures is almost entirely a product of utilization vari- 

ation, geographic variation in commercial insurance expenditures issat 

least as much a product of price variation linked to differences in local 

provider market structure as it is to variation in utilization.”” Along the 

same lines, researchers looking at cross-country comparisons of health 

expenditures have found that the major cross-country differences in 

health spending per capita are driven largely by differences in provider 

pricing and administrative costs rather than differences in utilization of 

ealth care services.” 

Both federal and state governments have long played a significant 

role in influencing payments to health care providers from commercial 

insurers; public payers are responsible for about 40% of health spend- 

ing across Medicare, Medicaid, and other programs. While the ACA 

made payment adjustments in Medicare (to account for economy-wide 

productivity growth) that directly impact provider price growth, the 
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magnitude of savings from further payment adjustments could be sig- 
nificant—particularly if they are made to commercial payment rates. 
Zack Cooper and colleagues calculate that capping commercial pay- 
ments for inpatient care at 130% of Medicare rates could reduce such 

expenditures by around 15%, holding utilization constant.>' These pay- 

ment adjustments would need to be balanced against a careful assess- 

ment of provider-access implications. As seen in congressional activity 

around “surprise billing,” developing proposals from the right and the 

left (e.g., draft legislation from Representative Jim Banks [R-IN]) re- 

garding price caps in geographies with limited provider competition 
and recent price-cap regulation at the state level (e.g., Washington state 

public option), such tools could play a leading role in future health 

reform efforts. 

Conclusion 

The ACA was a product of tradeoffs and constraints, and its success 

in achieving both coverage expansion and a realignment toward value 

in the delivery system is remarkable. The direst predictions regarding 

its impacts look even more ridiculous in retrospect. Private enterprise 

has not stopped. Death panels have not been formed. Patients are not 

waiting endlessly to see their physicians. The health system has not 

collapsed. But even more sophisticated concerns, such as that the ACA 

would lead to substantial dropping of employer plans or a large reduc- 
tion in MA enrollment, have not been borne out. The fundamental 

design choices of the ACA have stood the test of time well. 

The pathway forward from here will involve many of the same 

tradeoffs contained in the ACA: the political viability of moving away 

from ESI, ways to expand coverage further, and the appropriate pace 

for the continued shift away from FFS payment, to name a few. Cer- 

tain of these tradeoffs (e.g., fiscal constraints) may today be made on 

more favorable terms partly because of the ACA, creating new avenues 

for progress. Other avenues (e.g., postacute care) have been uncovered 

since 2009 due to new data and empirical findings. Both cases present 

exciting and thoughtful focus areas for ongoing progress on health re- 

form, extending the lessons and legacy of the ACA. 



CHAPTER 3 

THE ROAD NOT TAKEN 

Joseph Antos and James C. Capretta 

The Affordable Care Act (ACA) was enacted in an environment of deep 

partisan division. The law did not completely remake American health 

care as some hoped and others feared. Although it adopted some of the 

trappings of market competition, the ACA increased federal regulatory 

control over the insurance market, backed up by billions of dollars 

in new or expanded subsidies for health coverage. Insurance became 

affordable for many because of those subsidies and the law’s new rules 

protecting patients with expensive conditions. But insurance also be- 

came less affordable for others, who were not allowed to keep their 

less-expensive health plans. 

~The next reform must move decisively toward a better-function- 

ing marketplace that reduces unnecessary spending by bringing more 

discipline to the way patients receive care. Although the ACA did not 

meet all of its objectives, es, the public strongly supports the law’s provi- 

sions that reduce costs for people with expensive health conditions and 

subsidize private coverage for lower-income households. Republicans 

failed to reach agreement on a replacement plan for the ACA, but there 

may be Republican support for market-oriented reforms that are miss- 
ing from the ACA. 
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The health system needs stronger financial incentives for reduc- 

ing costs and improving v value, particularly in employer coverage and 

Medicare. Consumers can play an important role in this effort, but they 

need better information a about their treatment options and the savings 

they would receive by choosing ‘efficient an and high-value care. An ex- 

ample of what works is reference-based pricing, which offers standard 

coverage if the patient cl chooses cost- -effective ants but also requires 

substantially higher cost ‘sharing if r more expensive alternatives are se- 

lected. Moreover, prices for major elective procedures do not remain 

fixed in the face of vigorous competition. The potential loss of market 

share as patients shift to lower-cost providers could force competing 

providers to lower their prices by substantial margins. 

Republicans generally support reforms that give consumers better 

insurance options and more control over—and_more responsibility 

for—their health care choices. Shifting to a system. of automatic en- 
—_ 

rollment i in 1 place of the failed ACA mandate would promens coverage 

but allow | consumers | the freedom t to drop out if they ch choose. Broaden- 

ing the types of insurance ‘to to allow low lower-cost plans is another element 

in promoting affordable coverage. Restructuring Medicaid subsidies to 

encourage states to expand eligibility while giving them greater flex- 

ibility to provide support for high-cost patients is an additional goal 

shared by many Republicans. 

The ACA made significant changes to the insurance market but 

left untouched much of the waste and inefficiency that plagues the 

provision of care to patients. To be sustainable in the long run, we 

must address the underlying causes of rising health care costs. Given 

the size and complexity of this challenge, repeated reform efforts will 

be necessary. 

Where the ACA Went Wrong 

The Affordable Care Act created a complex mix of market mechanisms, 

government controls, and new federal subsidies to increase the number 

of Americans with health insurance. Health insurance exchanges offer 

a choice of health plans and incorporate new federal premium subsi- 

dies to simplify enrollment. New federal regulations require insurers 
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to offer coverage to those with preexisting conditions, standardize the 

benefit package, and take measures intended to improve the operation 

of the individual and small-group insurance markets. While private 

coverage increased in those markets, the Medicaid expansion led to 

much larger enrollment increases. 

Although the ACA made coverage affordable for more people, it 

failed to perform as many of its supporters had hoped. Several fac- 

tors—including design failures, unanticipated reactions by insurers 

and consumers, an opposition from _many Republican _o officehold- 

ers—contributed to | this outcome. 

Many people approximately 2.6 million—buying their own cov- 

erage on the individual market could not keep their pre-ACA insur- 

ance.” The imposition of “essential benefits,” guaranteed issue, and 

community rating forced up premiums as higher-risk people gained 

coverage. Older coverage was dropped in favor of plans with more ex- 

pansive benefits, more expensive premiums and cost sharing, and nar- 

rower provider networks. 

New premium subsidies are limited to families with incomes between 

100% and 400% of the federal poverty level (FPL),’ and cost- -sharing 

reduction subsidies are e limited to those between 100% and 250% of the 

FPL. Above 300% of the FPL ($37,470 for an individual, with $13,260 

added for each additional family member), a family would need to pay 

9.5% of its pretax income in annual premiums for a narrow network 

plan that might require a $5,000 annual deductible. This gives many 

middle-income families without access to employer-sponsored insur- 

ance no choice but to pay more than they had paid for insurance before 

the ACA or drop their coverage. 

The individual mandate was supposed to force younger, healthier 

people into exchange coverage to lessen the impact of adverse selection. 

The financial penalty was well below the savings many healthy people 

could gain by not buying insurance and not paying premiums—and 

those savings would grow with every year of noncoverage. Other pol- 

icies worked against enrolling younger people in exchange plans, in- 

cluding letting people under age 26 stay on their parents’ coverage and 

age rating that shifted some of the cost st of older enrollees onto premi- 

ums paid by younger ones. 



THE ROAD NOT TAKEN 69 

The Medicaid expansion was originally intended to be universal, 

but instead of raising federal eligibility standards, the ACA imposed 

confiscatory penalties on nonexpansion states. In National Federation 

of Independent Business vs. Sebelius, the Supreme Court found that the 

nonexpansion penalty was unconstitutionally coercive.* Despite the 

promise of federal payments initially covering the full cost of the expan- 

sion population and tapering down to 90% of cost beginning in 2020, 

14 Republican-leaning states have not expanded eligibility. That leaves 

no realistic insurance options for individuals who’ were not previously 

Medicaid eligible with below-poverty incomes living in nonexpansion 

states. Moreover, larger federal subsidies are available for Medicaid en- 

rollees who are not poor “than for th o are. This vietaesth the prin- 

ciple that federal support should be the most generous for households 
with the least resources. 

The failure to permanently appropriate payments to exchange in- 

surers for cost-sharing reduction (CSR) subsidies has led to distorted 

prices in the exchange market and higher federal cost. Without a formal 

congressional appropriation, CSR payments are arguably unconstitu- 

tional. President Trump suspended those payments in October 2017, 

causing insurers to resort to “silver loading” to make up for the uncom- 

pensated cost of the subsidies.” Federal premium subsidies increased 

because they are tied to the premiums for the second-lowest-cost silver 

plan. Anyone not eligible for premium credits—those over 400% of 

the FPL—is faced with large premium increases, causing some to drop 

coverage. 
The ACA also failed to permanently ¢ enact a reinsurance program to 

stabilize the exchange € market. Reinsurance lowers the risk that an in- 

surer will be left with a disproportionate number of higher-cost cases. 

With that risk removed, all insurers can lower their premiums with 

more confidence, and He overall cost ene for consumers. The ACA 

Ed 

essary eed 
Cost-containment measures in the ACA have been rescinded or de- 

layed or had limited impact.® Claims that the ACA was responsible 

for slowing the growth of national health expenditures (NHE) ignore 
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the fact that a slowdown began in 2002, well before the ACA was even 

being considered, when annual growth in NHE as a share re of gross do- 

mestic product dropped from 6.4% to less in 1% in 2004 and remained 

low through 2017. 

It is not possible to determine the net effect of the ACA on health 

spending growth, accounting for the increased cost of coverage, ACA 

savings provisions, and numerous other changes affecting the health 

sector and the economy. It is clear, however, that spending trends have 

not changed significantly over most of the past 2 decades. Between 

2003 and 2010 NHE, adjusted for inflation, grew at an average annual 

rate of 2.7%. Between 2010 and 2017 NHE, adjusted for inflation, grew 

at the same rate. 

There are several reasons for this. First, the Independent Payment 

Advisory Board (IPAB) was supposed to enforce spending ¢ reductions 

in Medicare if program growth exceeded a target. President Obama 

never nominated anyone to_s« to serve on the IPAB, which was repealed 

without being. implemented. ¢ Seconds, the Cadillac tax on high-cost 

employer plans is opposed by unions and employers. It was to start 

in 2018, well after President Obama's 2 terms and the 2016 election. 

Anticipation of the tax might have helped slow costs if employers as- 

sumed it would not be delayed, although there is no evidence of this. 

But Congress did delay, it —_twice. It now is scheduled to go into ef- 

fect in 2022, but both parties in Congress are now lining up behind 

another delay or perhaps full repeal. Third, accountable care organi- 

zations (ACOs)—groups of physicians, hospitals, and other providers 

who share savings with Medicare for or delivering more eee care—do 
$2 eee tet 

not actively engage beneficiaries; instead, beneficiaries are assigned to 

an ACO based on their use of physician services and are not obligated 

to use ACO providers. Even the most favorable review suggests savings 

that are a small fraction of overall Medicare spending.’ Furthermore, 

the Center for Medicare and Medicaid Innovation (CMMI) has un- 

dertaken numerous demonstration projects, many with overlapping 
mandates. Savings from those projects have been modest after 9 years 
of operation. Currently, only 2 CMMI initiatives have been expanded 
to nationwide implementation based on the Medicare actuary’s cer- 
tification that they would reduce overall program costs.® Finally, the 
ACA made substantial cuts in Medicare payment rates for providers 
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and Medicare Advantage (MA) plans, accounting for $332 billion in 

savings to partly offset about $900 billion in additional spending for 
coverage expansions.” 

It might be argued that the ACA fell short of reaching certain ob- 

jectives in part because of opponents’ concerted efforts to repeal or 

weaken its provisions. The Trump administration has taken several 

steps, including reducing funding for outreach to the uninsured, which 

may have reduced the ACA’s ability to achieve some of its goals. But 

some responsibility for these failures falls on those who wrote and 

passed the law. The Medicaid provision trampled on state prerogatives 

so aggressively that it was sure to invite a constitutional challenge— 

and did. Many Democrats viewed the IPAB as encroaching on the 

legislative role of Congress. It was ‘eventually repealed on a bipartisan 

seuf beesela tang such wide-ranging legislation would require bipartisan 

cooperation. The rush to enact the ACA through 2 separate pieces of 

legislation on a partisan basis was sure to create continued opposition 

from Republicans in the states and in Congress. 

An Alternative Vision 

The debate over the ACA brought to the surface of American politics a 

long-standing divide over the proper orientation of health care policy. 

On one side are those who tend to promote more federal control and 

government regulation over insurance markets and the organizations 

delivering services to patients. On the other side are those who are 

more inclined to support consumer incentives and market mechanisms 

to improve the value and quality of patient care. There is overlap in the 

kinds of policies advanced by the 2 sides in this debate, but the under- 

lying philosophical disagreement is deep and makes reaching broad- 

based consensus difficult.”® 
The ACA was not an attempt to fully remake American health care; 

rather, it built upon pon the existing complex web of public regulations, tie nd ec 
government subsidies, , and private-sector o r organizations. and incentives 

that have characterized the system for decades. While the ACA retained 

this basic structure, it tried to make improvements by substantially 
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increasing the federal role in that system, with additional regulatory 

controls as well as new public subsidies for insurance enrollment. 

Despite—and in some ways because of—the ACA, our health sys- 

tem is still badly in need of reform and revitalization. The ACA es- 

tablished policy objectives that set a base for future reforms: (1) give 

everyone access to coverage regardless of their health status, (2) provide 

financial assistance to help low-income families afford coverage, (3) of- 

fer families a choice of insurance rather than defaulting to a one-size- 

fits-all plan, and (4) bring more cost discipline to the provision of care. 

Although some argued for a full repeal, the Republican alternative that 

passed the House was aimed at achieving those same objectives. 

The alternative vision of reform has several common themes. They 

would shift from government controls to market-based reforms and 

greater decentralization. Federal subsidies for insurance (including 

Medicare) would be converted to defined contribution payments, 

giving consumers stronger incentives to seek out high-value, low-cost 

options for their coverage and their medical care. Medicaid reforms, 

such as adjusting the matching rate system to promote lower costs and 

stable budgets, would promote more effective state management of the 

program’s wide array of acute-care and long-term-care services. Health 

Savings Accounts (HSAs) would become an integral part of “coverage to 

enhance and ‘strengthen the consumer role in the market. Meaningful 

pricé and quality transparency would improve decision making on the 
part of providers and consumers." 

This approach to reform is challenging technically and politically. 

Consumers would be required to take more financial responsibility for 

the choices they make, which is af unpopular position. Republican op- 

ponents of centralized control often embrace a more market-oriented 

approach to reform more in theory than in practice. 
This conflict between philosophical objectives and technical and 

political feasibility was evident in the 2017 debates over repeal-and- 
replace legislation. Although House Republicans were able to pass a 
repeal-and-replace bill that year, that legislation fell well short of what 
would be considered a well-designed, market-driven plan. For starters, 
House Republicans dropped a provision to place an upper limit on the 
tax preference for employer-provided health care. This is key to bring- 
ing more cost discipline to the system, and dropping it substantially 
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weakened the GOP case that the party’s bill had more effective cost 
controls than the ACA. Further, the bill did little to reform Medicare, 
which is the most important source of financing for most providers 
and, thus, is instrumental in financing inefficiency in care delivery. 
A market-driven health system would require major reform of Medi- 

care—a challenge for politicians regardless of political party. 

Republican Roads Not Taken 

Republican opposition resulted in numerous proposals to repeal, de- 

fund, or delay provisions of the ACA. The Republican victory in the 

2016 election led to a concerted attempt to repeal and replace the 

ACA—one that eventually failed. 

The House narrowly approved the American Health Care Act 

(AHCA) on May 4, 2017, following intense debate among Republicans 

over the scope of the bill. The conservative House Freedom Caucus ar- 

gued that the AHCA did not go far enough in repealing major sections 

of the ACA, including insurance rules such as the “essential health ben- 

efits” requirement.’? Concern that anything short of full repeal would 

be “Obamacare Lite” has been an underlying political theme of the 

ongoing Republican unease over the ACA. 

However, a slim Republican majority in the Senate meant that a re- 

peal bill could only pass under reconciliation rules to avoid a filibuster. 

Senate rules generally prohibit provisions that are extraneous to achiev- 

ing the budgetary goals established in the budget resolution. Changes 

to the ACA’s insurance rules were likely to be dropped for that reason 

and were not included in the proposed bill. 

Nevertheless, the AHCA contained significant changes that ad- 

dressed many Republican policy concerns about the ACA.’? They in- 

cluded: 

¢ Repealing the new taxes and tax increases imposed by the ACA. 

CBO estimated that the AHCA tax changes would have reduced 

federal revenue by $992 billion between 2017 and 2026." 

¢ Reducing the enhanced matching rate for the Medicaid 

expansion and conversion of the federal Medicaid payments 
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to per-capita allotments, with a state option to receive a block 

grant. These provisions addressed concerns that the Medicaid 

expansion undercuts the private insurance market, unfairly 

treats states that did not expand Medicaid, and allows states 

to artificially increase federal payments that do not necessarily 

result in better health care for low-income families. CBO 

estimated that federal Medicaid spending would fall by $834 

billion and reduce enrollment by 14 million in 2026.” That 

raised concerns among Democrats and Republicans about the 

impact these policies would have on access to care for low- 

income families and on state budgets.'® 

Repealing the mandate penalties. Repealing the penalties would 

not eliminate the requirement to have insurance but would limit 

the government's ability to enforce the mandate. 

Converting the ACA’s premium credits (which vary according 

to the enrollee’s income and the cost of the second-lowest-cost 

silver plan) to flat credits that increase with the enrollee’s age. 

Allowing states to modify ACA insurance regulations, including 

raising the default limit on age rating and replacing the federal 

“essential health benefits” with their own requirements. 
Promoting continuous insurance coverage. States could allow 

insurers to impose a premium surcharge on customers who have 

a lapse in coverage or allow insurers to set premiums based on 

health status for customers with a lapse in coverage. 

Providing $138 billion to states to fund high-risk pools or other 
assistance to high-risk individuals. 

The Senate considered several proposals to repeal and replace the ACA, 
including the Better Care Reconciliation Act (BCRA), all of which 
failed to pass. A repeal-and-delay bill, giving Congress 2 years to en- 
act a replacement strategy, was brought to a vote as it became appar- 
ent that Senate Republicans had not reached agreement about what, 
if anything, should be substituted for the ACA.’ That bill also was 
defeated.® 

The BCRA and the subsequent Graham-Cassidy plan retained 
many of the major provisions of the AHCA.” Unlike the AHCA and 
the BCRA, the Graham-Cassidy bill would end premium tax credits, 
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cost-sharing reduction payments, and enhanced Medicaid expansion 
funding.*® They would be replaced by block grants to the states to pro- 
mote enrollment in insurance, stabilize markets, reduce cost sharing, 

and provide coverage to the Medicaid expansion population. The goal 

of the proposal was to move authority and funding from the federal 

government to the states. Although it gained support from some Re- 

publicans, there were questions about whether the states could imple- 

ment their own subsidy programs within 2 years.*1 Moreover, there was 

concern that the level of funding would fall below the level promised 
by the ACA, which could lead to a significant loss of coverage. 

Congressional Republicans worked hard to reach an agreement on 

a replacement for the ACA that would shift control over health care 

from the federal government to the states and to consumers. Policy 

differences were not resolved, and no legislation was enacted. De- 

spite years of criticizing the ACA, Republicans entered 2017 without 

a consensus on what the replacement should be or even whether there 

should be a replacement. Moreover, they were unable to agree on how 

to protect people with preexisting conditions and provide support for 

low-income families while reinforcing private markets and reducing 

tax burdens. These are the main goals that a realistic Republican plan 

must fit within if it is to be successful. 

A Way Forward 

The ACA changed the rules of the insurance market to ensure greater 

access to health coverage for millions of people who previously were 

left out. It did not fundamentally change the public-private nature of 

our health system, a point of contention within the Democratic Party. 

That would have been a step too far. The public supports actions that 

would make coverage less expensive without sacrificing access to med- 

ical advances, but they are unwilling to jettison the health insurance 

they have now for a new government-run program.” 
A more practical ‘approach to reform would emphasize transpar- 

ency and consumer choice by injecting stronger market principles into 

current arrangements without exposing consumers to undue financial 

risk. The following discussion summarizes specific policies that could 
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be adopted to reduce the number of uninsured, bring greater cost disci- 

pline through market principles, return power and control to individu- 

als and the states, and improve the long-term fiscal outlook. 

Insurance Market Reforms 
A number of policies should be adopted to increase insurance enroll- 

ment and promote efficient coverage. Although the ACA extended 

coverage to many who could not otherwise obtain insurance because 

of preexisting conditions or cost, others who previously purchased cov- 

erage on the individual market have been squeezed out of the market 

because of increased costs. The Trump administration has taken steps 

to provide new coverage a cee a the constraints of the ACA‘s 

nc aeaennengs nents OD 

preserved, but more ieee to be ee to ne lower-cost coverage avail- 

able to consumers who buy y insurance outside of the employer setting. 

A new, permanent reinsurance program would reduce premiums 

across the entité individual insurance market. This could be structured 
as a staté-implemented effort spurred on by an initial injection of fed- 

eral funds. States would have some flexibility in structuring reinsurance 

or other mechanisms to reduce the financial burden on plans expe- 

riencing a disproportionately large number of high-cost cases. With 

adequate funding, reinsurance (or high-risk pools) removes the high- 

est-cost outliers from the premium calculation, making premiums 

consistent with the lower health risks that most people have. Lower 

premiums would also reduce federal premium subsidies, offsetting 

some of the initial federal cost of establishing these programs. 

The ACA’ insurance rules and the difficulty of attracting younger 

purchasers leaves the non-group market vulnerable to adverse selection. 

Healthy consumers can opt out of coverage and enroll in later open- 

enrollment periods without penalty. Congress should counter this ten- 

dency by making it as easy and painless as possible for consumers to 
remain covered through the use of automatic enrollment techniques. 

Many people who remain uninsured are eligible for subsidized cov- 
erage but either do not know of their eligibility or have failed to take 
advantage of it. Maryland is the first st: is the first state to use income tax filing 
information tion to 0 automatically enroll those enroll those who are eligible for Medic- 
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aid but do not have health coverage.’ The federal government could 
facilitate state-led automatic enrollment efforts by nfaking federal data 

necessary to determine eligibility readily available to the states and by 

providing sc sie el to offset the initial administrative expenses that pet ieee tani Soe 

could be enrolled jrecatae into plans and then given the option to opt 
out if they prefer. 

For job-based ene Congress should either retain and_im- 

plement the A tax or replace it with an upper limit on 

the exclusion from income and payroll taxes of premiums paid for 

employer-s t-sponsored health insurance. By setting a maximum premium 

beyond which employer-paid coverage will trigger tax consequences, 

employers and employees would be encouraged to favor lower-cost op- 

tions. The current policy of unlimited tax subsidies for job-based cov- 

erage dilutes the incentive for cost-control and leads to coverage that is 

more expensive than would otherwise be the case.”4 

The growth of higher-deductible plans has made more consumers 

sensitive to the cost of care. However, it is difficult for them to com- 

pare prices because pricing is opaque and medical care is complex. In 

addition, consumers with generous coverage and modest cost-sharing 

requirements do not have a strong financial incentive to comparison 

shop. Physicians could guide their patients to lo lower-cost services or 

providers, but they | typically Jack both . the j incentive and information 

specific to the patient’s insurance to make that possible. 

The federal government should ad adopt policies to help consumers 
and their physicians determine the most cost-effective course of treat- 

ment and which providers offer the best value. For instance, pricing 

prior to use should be available for all medical procedures and services 

that allow for consumer discretion and choice. This does not mean 

every person needing a medical service will shop around, just as not 

everyone who buys consumer goods shops for the best price. If even 

a fraction of consumers become active price shoppers, however, the 

market will function better for all patients. Better price information, 

combined with objective information on provider performance, would 

enable physicians to more effectively advise their patients and would 

help shift utilization to higher-value care.”° 
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Medicare Reforms 
Medicare is pivotal to an effective reform of US health care because 

of its size and dominant regulatory role. Beneficiaries should be given 

clear coverage choices, and the government's financial support should 

be restructured to encourage enrollment in lower-cost coverage. Poli- 

cies should be adopted to modernize the program, promote more effec- 

tive competition, and encourage value-creating innovations in health 

care delivery. They include: 

* Combining Part A and Part B into a single program subject to 

a single premium and simplified cost-sharing requirements— 

that is, a single deductible rather than multiple deductibles and 

uniform coinsurance for all covered services.*° These changes 

would help beneficiaries select between traditional Medicare and 

competing MA plans. 

¢ Giving beneficiaries selecting traditional Medicare the option 

to enroll in an ACO rather than being assigned through 

attribution. 

¢ Improving the Medicare plan finder system to include 

information on plan options, drug coverage, and supplemental 

benefits (including Medigap policies) to provide beneficiaries a 

clearer understanding of the costs and benefits of their coverage 

options. 

* Realigning Part D incentives by placing greater financial risk for 

high-cost beneficiaries on Part D plans and drug manufacturers 

as well as protecting beneficiaries by imposing a cap on out-of- 

pocket spending. 

¢ Establishing price competition between traditional Medicare 

and MA plans through direct bidding in local markets. 

Medicaid Reforms 

The Supreme Court ruling that the ACA’s penalty on states for oppos- 

ing Medicaid expansion was unconstitutional opened the door to large 

disparities in coverage across the nation. In states that declined the 

ACA’s now-optional Medicaid expansion, 2.5 million poor uninsured 

adults fall into the coverage gap and have no reasonable options for 
health insurance.’ Their incomes are below the FPL but are not low 
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enough to qualify for Medicaid in their states. They do not have access 
to premium credits in the ACA exchanges, which are available only to 
households with incomes starting at 100% of the FPL. 

There should be a compromise on Medicaid that closes this coverage 

gap and makes other reforms that would allow states greater freedom to 

efficiently and fairly manage the program without federal interference. 

As part of this compromise, Republicans should accept that Medicaid 

is the nation’s safety net health insurance program, and everyone below 

the FPL should be eligible to enroll. Medicaid should be restructured 

to provide strong financial incentives for every state to provide cover- 

age at least to that income level. 

At the same time, the ACA has devoted more federal resources (on 

a per-capita basis) to the expansion population than to lower-income 

enrollees. That should be corrected by moving from the current fed- 

eral matching grant system to per-person federal subsidies to the states 

based on eligibility categories. Those amounts would grow as needed 

to ensure fair access to care. States that agree to this change in federal 

payments could be given greater flexibility to run their own programs. 

Currently, states are required to get federal permission for many differ- 

ent types of reforms. With per-capita payments, states should be able 

to freely implement reforms, such as changes that emphasize more con- 

sumer responsibility and choice, so long as they do not reduce benefits 

or eliminate eligibility categories established in federal law. 

Conclusion 

The ACA largely accomplished i its major objective of expanding access 

to health insurance coverage. Political debate over what should come 

next has heated up among Democrats seeking their party's presidential 

nomination for the 2020 election. Spurred by continuing concern over 

the rising cost of care and a complex insurance system, some Dem- 

ocratic candidates and outside activists are calling for a single-payer 

system (or a public option that inevitably pushes out private coverage). 

Those are political slogans with some appeal among voters, but they 

would involve such expense and disruption that their broader appeal 

and practicality is questionable. 
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Republicans seem less eager to take on the risks of another major 

health reform. They were unable to agree on a specific replacement for 

the ACA in 2017, and the possibility that the courts might invalidate 

the entire law has not led to the development of an alternative that 

could be embraced widely. In general, conservatives support a con- 

sumer-driven approach to expanding | health insurance coverage that 

promotes greater efficiency and continued medical innovation. ‘That 

may be where any broad agreement ends. 5 

We take a pragmatic view of the issue. Many ACA rules that changed 

the way the insurance market operates have been in effect since 2010. 

The exchange system, premium subsidies, and other ACA provisions 

have been in place since 2014. Insurers, provider organizations, and 

states have made significant investments to comply with the ACA. It 

is unrealistic to imagine upending those structural changes, but it is 

realistic to ‘consider policies that specifically address real, long-standing 

problems of c cost, t, quality, : and access to appropriate care. 
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CHAPTER 4 

PRESENT AT THE CREATION 

Launching the ACA—2010 to 2014 

Kathleen Sebelius and Nancy-Ann DeParle' 

In the classic version of American democracy, once the US Congress 

passes and the president signs a bill, the fight is over and the new act 

becomes the law of the land. That is not the story of the Patient Protec- 

tion and Affordable Care Act (ACA). 

After a bruising legislative battle, President Barack Obama signed 

the ACA into law on March 23, 2010. Just 7 minutes after the president 

put down his pen, 14 state attorneys general filed the first in a seem- 

ingly endless series of lawsuits challenging the law’s constitutionality. 

In the months and years that followed, the law’s opponents shut down 

the entire federal government in a failed attempt to block implementa- 

tion, routinely denied ordinary and usual funding to carry out the law, 

blocked commonsense technical corrections to fix glitches, spread per- 

nicious misinformation to undermine confidence in the law, and voted 

more than 70 times to repeal or significantly change the law. 

The challenge of implementing the ACA’s first phase began in 

March 2010 and ended in April 2014. Implementation would have been 

daunting—and mistakes would have been made—even under perfect 

conditions. The ACA is a massive, comprehensive, and complex piece 

Kathleen Sebelius, MPA, is CEO of Sebelius Resources LLC and served as the 21st 

secretary of the US Department of Health and Human Services (2009-2014). 

Nancy-Ann DeParle, JD, is a partner and cofounder of Consonance Capital Partners 

and served as counselor to the president and director of the White House Office of 

Health Reform (2009-2011) and assistant to the president and deputy chief of staff 

for policy (2011-2013). 
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of legislation, encompassing not only the new coverage for uninsured 

Americans that we focus on in this chapter but also hundreds of other 

provisions, ranging from delivery-system reforms to promote higher 

quality and more efficient care for Medicare beneficiaries, to a require- 

ment that insurers spend a specified percentage of premium dollars on 

medical costs rather than salaries and administrative costs, to require- 

ments that restaurants and other food establishments include calorie 

counts on menus to promote healthier eating. Some provisions were 

effective upon enactment, some later in 2010, many others in January 

2014. A remaining few do not become effective until 2020. 

None of it was easy. Indeed, given all the obstacles we faced, it is 

fair to say that nothing about the implementation of the ACA remotely 

resembled anything taught in a civics classroom about what happens 

when a bill becomes a law. 

How We Started 

While the ACA’s initial implementation phase would not be completed 

until the first open enrollment period ended in spring 2014, the work 

to craft a nationwide framework to allow consumers to shop for health 

insurance as well as to create the opportunities for states to expand 

Medicaid for lower-income adults (at 100% federal expense initially 

and slightly lower cost sharing in later years) began in 2010. Insur- 

ance is regulated at the state level, with responsibility over markets 

carried out by insurance commissioners in each of the 50 states and 

the District of Columbia. The ACA did not change that regulatory 

framework—notwithstanding frequent false claims that it it represented 

a federal takeover of health care—but it probably would have been 
easier had the claims been true. 

We had the responsibility to lead the implementation effort, and 

our goal was to write regulations that would encourage state control 

within a federal framework, recognizing that states were likely the best 

experts on their own health insurance marketplaces. It seemed logi- 
cal—especially to us, as former state officials—that states would wel- 
come the opportunity to run their own health insurance marketplaces 
with federal financial assistance rather than deferring to the federal 
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government to operate the marketplaces. But we were wrong; politics 
won over precedent. 

The March 2010 lawsuit brought by a group of Republican state 

attorneys general was just the first sign that logic might not prevail. It 

was clear that those states and some others would refuse to participate 

in setting up their own state-based marketplaces or expanding Medic- 

aid eligibility. Soon legislatures in some 30 states were considering leg- 

islation blocking elements of the health care bill, further complicating 

the job at the federal level. It was against this backdrop of resistance 

from both federal- and state-level opponents that implementation 
commenced. 

Three federal _departments—Health an Services (HHS), 

Treasury, ar and La Labor—were charged with jointly implementing the law. 

While rulemaking is never easy, it became even more challenging with 

3 agencies at the table, dealing with a brand-new area of federal author- 

ity: creating a framework for the private insurance marketplaces where 

consumers would buy health insurance, providing tax credits and sub- 

sidies to help eligible consumers pay premiums and cost sharing, and 

acting as the default regulator for states that did not participate. 

At HHS we quickly established an Office of Consumer Informa- 

tion and Insurance Oversight? as the focal point of implementation 

and hired experts with state-level regulatory experience. We were also 

working furiously to meet a timeline set in the law, requiring that ben- 

efits be available to consumers on January 1, 2014—45 months after the 

bill was signed. 
But there was no timetable for judicial clarity about constitution- 

ality and no way to determine state > participation until deadlines were 

set and either met or ignored. This made our already very compli- 

cated implementation task even more challenging. We had originally 

assumed that only a small number of states—maybe a dozen, based 

on the states that had filed the lawsuit on the day the ACA was en- 

acted—would not move forward to operate their own exchanges, as 

states had clamored to retain control over their exchanges through- 

out the ACA’s drafting process. But the litigation meant that we had 

to prepare for every contingency—from a scenario where the federal 

government would run every exchange, with constant resistance from 

a handful of states, to a scenario in which every state would eventually 
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decide to operate its own insurance marketplace. The traditional con- 

servative approach to government—which strongly argues for states 

rights—was turned on its head as the more conservative states deferred 

to (or dared) the federal government t to > implement the health lev and 

refused to take control. 

Early Benefits for Seniors and Families 

Within weeks after the ACA’s passage we launched a number of bene- 

fits that Congress had designed to take effect right away so that people 

would see immediate positive effects from the ACA: for seniors, clos- 

ing Medicare’s so-called donut hole gap in prescription drug coverage, 

and for families, requiring health plans to cover adult children of their 

enrollees until age 26. By September 2010 there was a “first, do no 

harm” effort to stabilize employer retiree markets with reinsurance. 

Then we established a federal high-risk pool, the Preexisting Condi- 

tion Insurance Plan, to provide bridge coverage for those who were 

denied insurance, had serious health conditions, and needed help to 

pay medical bills until the new marketplaces were up and running in 

2014. 

These efforts—because they required “notice and comment” 

rulemaking and cost-benefit analyses pursuant to the federal Adminis- 

trative Procedure Act—were very labor intensive. We published dozens 

of major regulations during the summer of 2010, including a set that 

together encompassed a Patient's Bill of Rights that banned lifetime 

caps on health insurance, e, prohibited c companies from rescinding health 

insurance plans for people who got sick, prohibited medical underwrit- 

ing for children under the age of 19, and improved consumer appeals 

processes. Many of these benefits and protections applied to those who 

had employer-based insurance lacking these critical protections. For 

about 75 million Americans the ACA ensured | that health insurance 

plans added full payment for cancer screenings, immunizations, and 

women's health benefits that were classified with an A or B rating by 
the US Preventive Services Task Force. We hoped that these tangible 
early benefits for consumers would counter the negative charges about 

what the ACA would “take away” from consumers, lower the unin- 
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sured rates among young adults, and provide some stability for retirees 
and those with desperate health needs. 

“If You Like Your Health Plan, You Can Keep Your Plan” 

Bridging the gap between the health insurance available to consumers 

when the law passed in 2010 and when the new, improved health plan 

offerings would be available in January 2014 was a major challenge. 

There were no perfect solutions. On the one hand, we wanted people 

to have access to the improved coverage and benefits of the ACA-com- 

pliant plans right away, but we also wanted to ensure that the limited 

number of people who liked and wanted to keep their pre-ACA plans 

had viable, affordable options. Thus, we decided to allow “grandfather- 

ing” ’ of those noncompliant plans to continue. This meant that some 

very low-benefit plans—so-called skinny plans—were allowed to con- 

tinue selling and renewing coverage until 2014, even though they did 

not meet minimum consumer protection and benefit requirements. 

But insurers had to continue the benefits at the existing 2010 levels and 

could not drastically increase premiums to continue to qualify for the 

grandfathering protections that lasted until 2014. 

‘The law’s impact on the remaining skinny plans proved to be among 

the most contentious issues in implementation. As plans had to meet 

new coverage requirements and could no longer cherry pick enrollees 

based on health status, their premiums increased or, in some cases, the 

plans were discontinued. The ACA’s opponents seized on this as evi- 

dence that President Obama was breaking his pledge that “if you like 

your health plan, you can keep your plan.”* In December 2013, a month 

before the new marketplace coverage took effect, one Republican con- 

gressman declared on national television that 80 to 100 million people 

were receiving cancellation notices.’ Predictably, such sensationalized 

warnings received widespread media attention. In crafting a common- 

sense response to the inevitable complications of transitioning to a new 

system, we tried to defuse what the law’s opponents thought was their 

most lethal attack to topple the new law at the time. Unfortunately, the 

political attacks about “taking away health coverage” continued, and 

the grandfathering policy added instability to the fragile new markets 
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by removing individuals who chose to retain their old plans because 

their good health status afforded them low rates. 

In reality, there were fewer than 3 million cancellation notices, half 

of which were to consumers eligible for “newly subsidized and often 

better insurance. But there were still over a million people—of the 

more than 200 million in the individual or employer insurance mar- 

ket—who previously had health insurance that they deemed satisfac- 

tory and would now be offered plans that were more comprehensive 

To hae families = incomes above 400% of the federal poverty 

level who were not eligible for cost-sharing subsidies, in December 2013 

HHS made clear that the law's hardship exemption, for low-income in- 

dividuals who still could not afford health insurance, could also allow 

“unsubsidized individuals” to avoid the mandate to purchase insurance 

if they certified that the policy was not affordable. A team of consumer 

specialists at HHS worked with affected consumers to help them find 

the best options available, and in virtually all cases they were successful. 

As these early coverage options and financial protections were being 

rolled out, the battle to strike down or repeal the ACA raged on at 

the state and federal levels. And the airwaves were full of dire predic- 

tions about what would happen when the ACA was fully implemented. 

Those claims were not limited to the phony estimate that 100 mil- 

lion people would lose their health plans; there were also claims about 

exploding deficits, devastating job losses, death panels, unaffordable 

premium spikes, and death spirals for health plans. Every one of those 
claims was proven false. 

Plans for Expanded Coverage 

The ACA provided 2 new options for health insurance for Americans. 

The lowest-income workers were eligible for expanded Medicaid, and 
higher-income individuals above 100% of the federal poverty level had 
the option to buy a private plan with a ‘sliding scale of federal subsidies 
and protection against preexisting condition discrimination. Both re- 
quired a federal framework and implementation rules. 
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Medicaid was already the largest transfer of federal funds to states. 

To encourage rapid expansion of Medicaid to cover low-income unin- 

sured people, the ACA offered states an incredibly generous deal: the 

federal government would cover 100% of the cost of the newly insured 

population for 4 years, to be gradually reduced to a 90% federal share 

over a decade. States could expand Medicaid immediately, and some, 

like California, hit the ground running. Other states were fighting us 

or were not sure what they wanted to implement and sought conces- 

sions and waivers to cover less than the population intended by the law. 

Following the Supreme Court decision making the expansion option- 

al,° we had to engage in tedious and often tendentious state-by-state 

negotiations. Miraculously, by January 1, 2014, 23 states, including 6 

headed by Republican governors, expanded Medicaid. 

As we worked to expand Medicaid, efforts were underway to set up 

the marketplace systems. But there was still no certainty about when 

the litigation—hovering over us as an existential threat to the ACA— 

would be concluded or whether states would participate or resist. Thus, 

everything was done on a dual track. 

In October 2010, on the eve of the midterm elections, Senate Ma- 

jority Leader Mitch McConnell (R-KY) declared that the “single most 

important thing we [Republicans] want to achieve is for President 

Obama to be a one-term President.”” The 2010 elections delivered new 

recruits to the effort to resist, repeal, and replace the ACA. Republicans 

picked up 63 seats in the House, achieving a decisive majority, and won 

7 additional seats in the Senate, where Democrats retained control. 

And 6 additional Republican governors took office in 2011. Thus, far 

from a more conciliatory congressional and state landscape, we faced 

reenergized forces working against us, resisting cooperation at the state 

level and blocking or defunding implementation in Congress. 

Show Me the Money 

The funding issues were quite dire. When the ACA was drafted, 

Congress and the administration assumed, as had been the case with 

every other previous piece of major legislation, that Congress would 
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appropriate implementation funding in the ordinary course. ‘There- 

fore, the law included only ¢1 billion for implementation, assuming 

that the president would request—and Congress would appropriate— 

additional funding as needed. The Congressional Budget Office (CBO) 

estimated that fully implementing the law would cost gio billion. The 

president's budget requested funding every year, but it was consistently 

blocked. And over time Congress ‘inserted language to to block the secre- 

tary’s options at HHS to transfer appropriated money to use for imple- 

mentation, severely limiting the opportunities to educate consumers 

and promote the new benefits to those who were uninsured. 

To put this in context, the ACA was considerably more complex 

than the Medicare Modernization Act, which essentially only added a 

prescription drug be benefit for seniors. That law was passed in November 

2003 and became effective on January 1, 2006—and Congress appro- 

priated more than $3 billion for implementation, 3 times ' what it was 

willing to spend on ‘implementing the ACA. 

Further compounding this inadequate administrative funding, 

additional funds that insurers had relied on to enter and stay in the 

new marketplaces were cut in 2014. Senator Marco Rubio (R-FL) led 

ae seco cae to euisninate the statutorily guaranteed ‘risk cor- 

pensate companies ‘that ered higher sHare oo high: Cost. ost enrollees. 

The insurers sued HHS for failing to make more than $12 billion in 

payments; this litigation has been ongoing and is now pending in the 

Supreme Court.* House Republicans challenged other payments to 

insurers, known as cost-sharing reduction payments, as not properly 

authorized by the ACA. Ultimately, that litigation was settled,’ but not 

before uncertainty over the future of the payments caused significant 
market instability. 

“Hot Button” Issues 

Although there were hundreds of “hot button” issues during imple- 

mentation, 2 features of the law received particular focus: essential 
health benefits and contraceptive coverage. 
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Essential Health Benefits 
In an effort to avoid one of the legislative pitfalls of the Clinton health 
reform effort, Congress chose not to specify the benefits to be covered 

in the law. Because insurance was regulated and controlled at the state 

level, the benefit packages and mandated coverage varied widely among 
states. Congress chose not to preempt these state decisions but instead 

set a floor for the essential health benefits that an insurance policy had 

to include. The HHS secretary was directed to define these essential 

health benefits—1o categories of health services and treatment to be 

included in a benchmark plan in every state. These services, such as 

maternity care and mental health treatment, were often missing from 

individual insurance plans. Many consumers believed that they had 

comprehensive health insurance, only to learn after an accident or di- 

agnosis that their policy did not cover the ambulance ride or the neces- 

sary treatment or the birth of their child, leaving them with thousands 

of dollars in medical bills and dire choices about treatment. 

HHS, in turn, asked the Institute of Medicine (since renamed the 

National Academy of Medicine), an independent expert panel of health 

care providers, to advise the secretary about how to implement this sec- 

tion of the law. Not surprisingly, there were many ideas. Some of the 

most vocal disease advocates wanted HHS to impose various treatment 

mandates nationwide. Others, including some employer groups, ar- 

gued for national uniform standards for each category, recommending 

that HHS prescribe very specific limits on insurers’ discretion. 

While the Institute made recommendations on process and cost 

targets, it did not recommend how the HHS secretary should arrive at 

a benchmark plan or give advice on specific definitions within the 10 

categories of essential health benefits. We concluded that attempting to 

impose national mandates and national standards on 51 different state 

marketplaces would be almost impossible and could cause increased 

resistance to the ACA in general. And because insurance was regulated 

and priced at the state level and that had not been changed by the pas- 

sage of the ACA, we had little authority to regulate prices that would 

be proposed with any national directive. 
Therefore, our decision, which we hoped the states would wel- 

come, was to conform these new policies to those already marketed 
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and popular in each state. This provided each state with 10 different 

plan choices to use for its benchmark plan for essential health benefits: 

the most popular small group plans, state employee plans, federal em- 

ployee plans in the state, and the largest commercial HMO plan. 

We also needed to decide how to handle additional insurance ben- 

efits, like autism screening, mandated in some states but not in every 

market. Again, our effort was to strike a balance and a glide path to the 

improved plans. Although our new rules did not nationalize various 

mandates—much to the dismay of various advocacy groups that hoped 

this would eliminate their state-by-state battles—we resisted insurance 

industry efforts to eliminate all state mandates ar and ; allowed : states to 

include t their s ir specific insuran insurance ce mandates, with federal fur funding for the 

did not reltide all the essential benefits outlined, the state had to add 

those categories of coverage to all plans in the individual and small 

group markets by January 1, 2014. 

Almost no decision pleased everyone: every decision was mischar- 

acterized as “vast overreach” by opponents of the federal law and as 

“consumer neglect” by advocates who had hoped for more sweeping 

and uniform federal rules. 

Contraception Coverage 
Another controversial decision involved no-cost access to contracep- 

tion. HHS was directed by Congress to develop a list of preventive 

services for women that would be included in individual and employer 

insurance plans without co-pays or deductibles. The ACA required this 

benefit to be available by August 2012." 
HHS again turned to the independent Institute of Medicine for ex- 

pert recommendations, which included a series of benefits—including 

well-woman visits, domestic violence s screening, and contraception— 

that should qualify as preventive care, along with cancer screenings 

and immunizations graded as an A or B by the US Preventive Services 

Task Force. In July 2010 HHS quickly issued an interim final rule in- 

cluding all the Institute’s recommendations on preventive services. We 

requested public comments and promised guidance by August 2011, 

with the goal of a 2072 final rule to provide clarity for women about 
their new benefits and financial responsibilities. 
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We struggled to find a policy that would balance the religious liberty 

of employers with the health needs of their female employees and de- 

pendents. Our initial proposal used the most common religious exemp- 

tion, one enacted in several states mandating contraception coverage, 

which had withstood federal court challenges. The policy was designed 

to accommodate the special concern of religious organizations about 

providing contraceptive coverage and was written narrowly, knowing 

that about 99% of American women have used contraception at some 

point in their lives,’ and more than half of women of child-bearing age 

struggle to afford their prescribed birth control.’ 

The interim rule and final rule generated a huge outcry from op- 

ponents and proponents alike. Republicans and conservative media 

accused the president of trampling on religious freedom and ignoring 

church leaders’ requests to exempt employees of all religious schools, 

universities, and hospitals, which could have blocked these benefits for 

millions of women who were students, workers, or spouses or depen- 

dents of workers in those institutions. Women’s health advocates and 

proponents of affordable contraception, who saw contraception as a 

health benefit but also as an essential element in the effort to reduce 

abortions and reduce teen and unwanted pregnancies, celebrated the 

new coverage but expressed concern about any religious exemptions.” 

The ACA has made an estimated 50 million women eligible for no- 

cost contraception coverage,’ 4 and teen pregnancies and abortions have 

been reduced.’ But the debate about religious exemptions from the 

requirement to provide contraception continues. Employers have filed 

numerous cases, including ones that reached the US Supreme Court, 

notably the Hobby Lobby case, decided in 2014,"° and the Little Sisters 

of the Poor case, resolved in 2016,” which resulted in broader exemp- 

tions for employers claiming religious objections to the mandate for 

contraception coverage for employees. 

The Supreme Court Weighs In 

The US Supreme Court granted certiorari in 2011 in the case of Na- 

tional Federation of Independent Business v. Sebelius,'® an uth Circuit 

ruling on a Florida case declaring the ACA to be unconstitutional. 
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The case was argued in late March 2012, just 2 years after the ACA be- 

came law—and after 2 years of feverish work and many changes already 

made in order to reform insurance markets, strengthen the health care 

delivery system, expand Medicare benefits, and provide coverage to 

millions of Americans. 

We knew we needed to maintain our momentum toward imple- 

mentation, so we projected confidence that the Court would uphold 

the law and continued work full steam ahead. But although our case 

was strong, no one knew how the Supreme Court would rule, and 

we all anticipated it would be a close decision. And at the state level, 

opponents could argue that any move toward implementation or co- 

operation with us undercut their argument on constitutionality. Thus, 

the looming Supreme Court decision gave further resolve to states who 

chose to sue or resist putting an implementation framework in place. 

At the federal level, that meant we needed to plan for all possible 

contingencies, recognizing that a negative decision would impact mil- 

lions of patients, providers, and insurers. During the months leading 

up to the decision, we faced increasing questions from states about 

whether they should move forward with developing state-based mar- 

ketplaces or stop and wait for the Supreme Court decision. Should 

they continue to press for legislation expanding their Medicaid pro- 

grams? And insurance companies that were preparing to sell policies 

and make changes in existing plans were uncertain about whether to 

commit resources to the new marketplaces. The already heated political 

rhetoric in DC became louder and more partisan, with daily releases 

from members of Congress, governors, and state attorneys general an- 

nouncing that the law was clearly unconstitutional, confusing consum- 

ers and worrying providers and plans. 

In all the scenarios discussed as possible outcomes, no one ever sug- 

gested the decision that was rendered on June 28, 2012. As predicted, it 

was a closely divided court, with Chief Justice John Roberts writing for 

the majority in a 5—4 decision. While the vast Majority of the law was 

found to be constitutional, the court “also found that Congress could 
not “coerce states” to expand Medicaid byt threatening to revoke exist- 
ing Medicaid funding if they failed to create a new program for the ex- 
panded Medicaid population. Although the news was very good for the 
new marketplaces and the whole array of other health benefits, suddenly 
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Medicaid expansion, which had been seen as the most efficient and 
economical way to provide‘health coverage for millions of low-income 
workers and families, was at risk because the Court’s remedy was to 
make it optional. And because the ACA was structured as a seamless 

continuum of access, with Medicaid expansion as the foundation in ey- 

ery state for the lowest-income uninsured, workers in states that refused 

to expand Medicaid were suddenly “too poor” for subsidies. 
Furthermore, while the Court essentially “blessed” the tax penalty 

and gave a green light to setting up an individual marketplace with 

some uniform rules in every state in the country, the proximity of the 

reelection campaign gave opponents continued fuel for opposition. The 

Republican nominee, former Massachusetts governor Mitt Romney, 

vowed to eliminate the ACA if elected, which had a chilling impact on 

insurers in “hostile” states and gave political leaders little incentive to 

cooperate with the federal government. 

The Court decision created chaos for the national Medicaid expan- 

sion efforts. Suddenly we had to deal with an optional expansion and 

negotiate with individual states. Even with the most generous federal/ 

state cost-sharing formulas ever offered to states, the political calcula- 

tions of governors and legislators became the only determining factors 

about whether constituents in a state would have access to the benefits 

of the ACA. 
We did a lot of hands-on, state-by-state work with Republican and 

Democratic governors, making it clear that if state lawmakers had 

strategies to insure the qualified population and improve the Medicaid 

plan, we were eager to work with them through the Section 1115 waiver 

process. States like Arkansas and Indiana had state-specific ideas that 

we concluded were broadly consistent with the law and approved with 

continued oversight. Other states asked for 100% federal funding to 

provide benefits to individuals up to only 100% of federal poverty levels 

instead of the threshold of 138% set by the ACA, which we rejected. 

And some states wanted to expel people from their health plans if they 

did not follow certain rules; again, we rejected those proposals. 

We tried to draw a bright line, giving flexibility to states that wanted 

some plan variation but intended to insure the entire eligible popula- 

tion with federal funding. And we rejected requests for limiting the 

number of eligible individuals or adding nonhealth requirements, like 
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work, to qualify for federally funded health benefits. Again, our de- 

cisions left many on both sides unhappy. Many states knew that the 

financial bargain was too appealing to turn down and moved to expand 

Medicaid. But 9 years after the law passed, 14 states—including Florida 

and Texas, with large numbers of uninsured Americans—still have not 

expanded Medicaid. 

A Reelection Reset? 

We hoped that the Supreme Court decision would mark a turning 

point in the politics, that it would bring Republicans to the table to 

help us make the law work for the American people. But by the time the 

decision was issued, the 2012 election campaign was already underway. 

So the debate about the ACA continued throughout the campaign, 

even though it was Romney who had, in 2006, signed a Massachusetts 

bill into law that had been the model for the ACA. The debate over the 

ACA raged on even after the resounding reelection of President Barack 

Obama and a Democratic Senate. 

Republicans in the House and Senate immediately renewed efforts 

to defund and repeal the law. In spite of frequent and contentious 

debates in the 2012 presidential election about health care—and the 

strong election results for President Obama, who won 26 states and 

DC, won the popular vote by 5 million, and captured 332 electoral 

votes—the battle continued as if the voters had not been consulted. 

The Healthcare.gov Rollout 

As Obama took his second oath of office, 2013 was a sprint to put all 

the pieces of the puzzle in place so that open enrollment could be- 

gin on October 1, 2013. Our team wanted consumers to have 3 full 

months to shop and enroll in plans before benefits began in January 

2014. Open enrollment would then continue for the first 3 months 

of 2014, giving first-time shoppers and procrastinators ample time to 
learn about insurance and choose a plan that was a good fit for them 
and their family. The enrollment system was designed to be mostly 
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online, gathering information from a consumer at the beginning of the 
process and verifying an address, income level, and citizenship status to 
qualify for the proper tax subsidy. Then consumers could choose from 
a set of qualified insurance plans in their state that were priced accord- 
ing to their individual subsidy. 

The process of developing the first-of-a-kind national website to 

sell health insurance while simultaneously qualifying individual cus- 

tomers for tax credits based on citizenship status, employment data, 

and family size, with unique benefits and prices in every state in the 

country, was supervised by the Centers for Medicaid and Medicare 

Services (CMS), with close oversight from HHS leadership and our 

White House partners. CMS hired several preapproved government 

contractors to build the various parts of the online shopping experi- 

ence, including the qualification and verification process; the hub that 

connected to government data from several agencies, including the In- 

ternal Revenue Service and the Department of Homeland Security; 

the shopping experience customized for each state marketplace; and 

the pricing with individualized subsidies calculated by family, with the 

insurance product priced for the home state. Even state marketplaces 

needed to connect to the federal hub for the data held by federal agen- 

cies. And unfortunately, the arcane government contracting system 

prevented the newest generation of technology companies from bid- 

ding to do this work. 
We had outside reviews from experts at prominent consulting firms 

to give us insight into potential problems and provided Congress and 

the president frequent updates about whether the system would be 

ready on October 1, 2013, as promised. The site was tested, but we 

could not do “beta testing’—actually allowing some consumers to en- 

roll—before the launch. About a week before the launch all the key 

contractors appeared at a congressional hearing and were asked, one at 

a time, whether the system was ready, and all said yes—both to Con- 

gress and to CMS and the HHS/White House team. 

We knew that there were likely to be issues and glitches when the 

system first opened for business. Even though the site had been built 

to handle volume significantly larger than the Medicare.gov website, 

the government's most popular website, no one really knew how big 

the demand would be. And because we had very limited funds for 
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outreach and promotion—nothing remotely like the resources a pri- 

vate company would spend when launching a new product—we hoped 

that a lower traffic volume before insurance benefits were available on 

January 1 would give some time for the system's bugs to be discovered 

and worked out. 

As intense work was being done to finalize the web offerings and 

shopper experience, the congressional opposition grew louder and more 

frantic. In August 2013 several senators launched a Defund Obamacare 

Town Hall Tour, and 80 House Republicans wrote to Speaker John 

Boehner (R-OH) to “continue efforts to repeal Obamacare in its en- 

tirety” and defund it in the meantime.” Facing an October 1 deadline 

to pass a budget or run out of money, the Republican House sent sev- 

eral short-term funding bills to the Senate that included proposals to 

defund or delay the ACA. The Democratic Senate responded with its 

own short-term proposals, stripped of language that would delay the 

October 1 launch of the Healthcare.gov marketplaces. 

On September 30, after more failed attempts to reach a compro- 

mise, the president warned that a government shutdown would delay 

vital services to millions of Americans and hurt the economy. But he 

also assured Americans that the health insurance marketplaces would 

open on October 1 and said, “The Affordable Care Act is moving for- 

ward.”*? When the House and Senate failed to reach an agreement 
before midnight on October 1, 2013, the federal government shut down 

for the first time in 17 years, furloughing approximately 800,000 fed- 

eral employees, including 40,000 from HHS. 

The government was closed, but the Healthcare.gov website, which 

had been touted as an experience as easy for consumers as booking a 

plane ticket online, was open for business on October 1, 2013. Within a 

few hours we knew there were serious issues. By October 3 we knew that 

in the first 2 days, more than 7 million people had visited Healthcare 

.gov, more than 7 times the number of visitors to the Southwest Air- 

lines website in a month. 

What initially appeared to be difficulties caused by the high vol- 
ume of potential customers was determined within a few days to be 
major glitches in the entire process, leading to some rapid decisions. 
We knew that one of the significant flaws was that while the individual 
components of the system might adequately function, when they were 
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joined as an online process of verification, shopping, and enrollment, 
there were huge glitches. Although there is no shortage of ideas on 

what could have been done better, the constraints of the cumbersome 

government procurement system, the decision that buying component 

parts was likely less expensive and less risky than an end-to-end new 

build, and the failure to have a project integrator whose only job was to 

make the website function end-to-end were critical mistakes. 

The information technology leader at the White House who had 

worked closely with HHS from the beginning called on behalf of the 

president for reinforcements from the tech community. The president 

brought in an experienced manager to be the website czar, and we 

worked together to choose and hire an outside consultant to drive the 

project to fix the website. We placed calls to the CEOs of all the major 

contractors involved, requesting their personal involvement and com- 

mitment to deploying their best employees to help fix the problems. 

Once a thorough review determined that the site could be upgraded 

and relaunched by December 1, we went to work assuring advocates, 

consumers, insurers, and others that they would be able to have health 

insurance when benefits were available on January 1. 

After 16 days and billions of dollars of losses to the economy, the 

federal government re-opened in mid-October. One of us (Sebelius) 

testified before the House Energy and Commerce Committee on Oc- 

tober 30, apologizing for the deeply flawed launch of Healthcare.gov 

and pledging to fix the website before any consumer missed the oppor- 

tunity to receive benefits on January t. (It is ironic that the legislators 

who acted to shutter the government because they wanted to delay the 

ACA were outraged that the website was not performing well.) 

An accomplished team of private-sector software engineers re- 

sponded to the president's call for help and came to work at CMS. They 

joined the existing contractors and government employees who had 

built the system to identify and fix problems that blocked customers 

from completing their purchases. During October and November the 

president and the HHS secretary traveled the country, visiting with ad- 

vocates, insurers, and health partners and assuring allies that the prob- 

lems would be fixed. As promised, on December 1, 8 weeks after the 

badly flawed initial rollout and one month before insurance plans or 

Medicaid benefits would be available to consumers, a much-improved 
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website was relaunched. One million customers enrolled by Christmas 

in state and federal marketplace plans, and millions of other previously 

uninsured low-income Americans were able to enroll in state Medicaid 

programs. 
Given the extreme dysfunction and negative publicity in the early 

days of open enrollment during the government shutdown, we ex- 

tended open enrollment from mid-March to mid-April 2014. By April 

19 HHS announced that 8 million people had enrolled in health in- 

surance marketplace plans, exceeding CBO projections of a first-year 

enrollment of 7 million consumers. And millions more newly and pre- 

viously eligible Medicaid beneficiaries enrolled in state Medicaid plans. 

Between the time the bill was signed and the first open enrollment 

period ended almost 4 years later, millions of Americans gained health 

insurance coverage through private marketplace plans or Medicaid 

programs. Consumers enjoyed new benefits and, for the first time, true 

health security with their existing plans. Seniors received additional 

Medicare benefits and cost savings on prescription drugs. And in spite 

of ferocious opposition from congressional Republicans and unceas- 

ing litigation, the ACA survived to protect Americans with preexisting 

health conditions, support women who had paid discriminatory prices 

for plans that did not include essential women’s health services, and 

help millions of Americans who could not afford insurance and risked 

financial ruin with every illness or accident. 

Lessons Learned 

If we had it to do over again, what would we do differently? Without a 

Congress willing to roll up its sleeves and help, we did not have the lux- 

ury of contemplating this question. But with the benefit of hindsight, 

there are many things we would change. For example, in retrospect, a 

national marketplace might have been easier to implement than 20- 

plus state marketplaces. But the major lessons we learned were ones we 
already knew from high school civics. 

First, bipartisanship helps. There is no question that the ACA would 

have been stronger—and implementation would have been easier— 
had some Republicans voted for it. Certainly, President Obama did 
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everything he could to garner Republican support, as evidenced by the 
hundreds of provisions championed by Republicans that ended up in 

the bill. And there were years of bipartisan efforts by health policy ex- 

perts and congressional leaders leading up to the 2008 election, result- 

ing in a broad consensus around the framework that ultimately became 

the ACA: an individual mandate, tax credits and subsidies, Medicaid 

expansion, private plans offered through online marketplaces, insur- 

ance reforms, a strengthened delivery system, and a bill that is fully 

paid for and does not increase the deficit. The ACA embodied all of 

these ideas—some would say Republican ideas—and yet Republicans 

in Congress chose not to support it. We wish Republicans had sup- 

ported the bill and know that it would have made implementation 
smoother and better. But in the end, it was their choice. They chose 

not to support the ACA not because of its policies but because of their 
politics. 

Second, trying to implement a major piece of legislation without 

adequate resources is a train wreck waiting to happen. Again, we knew 

this but depended on the settled expectations of hundreds of years of 

history pursuant to which Congress has appropriated adequate fund- 

ing to implement laws it has enacted, whether it likes them or not. In 

this regard the ACA experience is a cautionary tale; officials charged 

with implementing future legislation would be wise to ensure that the 

funding is mandatory, not discretionary and subject to the whims of 

the annual appropriations process. 

During the Obama administration, health care inflation hit its low- 

est growth rate in 50 years, and when Obama left office the number of 

uninsured Americans had reached an all-time low. Patient safety efforts 

were beginning to show signs of success, with fewer hospital infections 

and preventable t readmissions. 21 The goals of the ACA for expanded 

affordable health insurance, better care for patients, and lower health 

costs were being realized. And most Americans now believe that those 

who need health insurance the most should never be denied coverage 

because of a preexisting condition. That is a final civics lesson: the ACA 

is not perfect—no major law is—but it was worth fighting for. 
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IMPLEMENTING THE 

INSURANCE EXCHANGES 

A View from the Trenches 

Joel Ario 

The team assigned to implement the health insurance exchanges was 

full of optimism in 2010. The exchanges were the centerpiece of the Af- 

fordable Care Act (ACA)’s individual market reforms: the place where 

an estimated 20 to 25 million people would go to purchase health in- 

surance. The exchanges would offer comprehensive and affordable cov- 

erage to those who fell through the cracks of our balkanized health 

insurance system, extending health security to many of those not el- 

igible for employer coverage, Medicare, or Medicaid. The exchanges 

would work in tandem with Medicaid expansion to bring the unin- 

sured population under 5%. 

While the ACA fell short of these ambitious goals, the incremental 

progress achieved through it remains a major step forward in America’s 

painstakingly slow march toward universal coverage. Medicaid is now a 

more-popular-than-ever safety net for 75 million people; further, there 

are 10 million exchange enrollees. Although these numbers fall short 

of the Obama administration's goal, they nonetheless represent a vastly 

larger, more stable risk pool for those who could have been denied 

coverage or charged more due to preexisting conditions prior to the 

ACA. The Medicaid and exchange markets have begun to show signs 
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director of the US Department of Health and Human Services’ Office of Health 

Insurance Exchanges (2010-2011) and as insurance commissioner in Pennsylvania 
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of converging, but the exchanges remain a separate and unique market 
segment primarily for subsidized enrollees up to 400% of the federal 
poverty line. 

Much went right in implementation; much went wrong. Both ex- 

periences highlight lessons learned for what might come next. 

Three Goals 

In the fall of 2010 the exchange team faced 3 challenges:! (1) supporting 

states in setting up state- -based exchanges in as many states as possible; 

(2) collaborating with insu surers ready to implement guaranteed issue 

and other ACA reforms; andl 1 (3) creating a federal exchange to identify 

synergies that might aid state exchanges and act as-a-back-up exchange 

for states that defaulted to the federal government. 

State Exchanges 
Conventional wisdom holds that the ACA’s implementation was des- 

tined to be partisan because it passed on a party-line vote. This view is 

belied by the fact that 5 months later, in August 2010, 49 of the 50 states 

applied for $1 ‘million planning grants to establish state exchanges. This 

was not surprising at the time because the law’s preference for state 

exchanges was a compromise in which the state-oriented Senate bill 

prevailed over the House preference for a federal exchange. 

The one hold-out was Minnesotas Republican governor Tim 

Pawlenty, who refused to apply for the planning grant despite pressure 

from Democratic legislators.* Foreshadowing the partisanship that was 

to come, Pawlenty argued that Republicans should not cooperate with 

the Obama administration and subsequently used his early opposition 
as a talking point in his campaign for the 2012 Republican nomination 

for president. Despite this, Minnesota became one of the first states to 

move forward on a state exchange when a Democrat, Mark Dayton, 

was elected governor of Minnesota in November 2010. 

The rise of ACA-related partisanship became an acute problem 

when the Republicans flipped 11 states from Democratic to Republican 

governors in 2010, including the bellwether states of Florida, Pennsyl- 

vania, Ohio, Michigan, and Wisconsin. In every one of those states, 
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the new Republican governor, as part of a broader trend in which the 

Republicans saw political advantage in opposing the ACA, reversed 

course and decided not to establish a state exchange. Ultimately, only 

3 states with Republican governors (Idaho, Nevada, and New Mexico) 

established state exchanges. All 5 states that flipped from Republican 

to Democratic governors in 2010 (California, Connecticut, Hawaii, 

Minnesota, and Vermont) moved forward with state exchanges, as 

did 8 other states with Democratic governors as well as the District 

of Columbia. In sum, the 2010 midterm elections were the real game 

changer in sharpening the partisan lines that have been a feature of 

ACA implementation ever since. 

As a former governor, Secretary Kathleen Sebelius directed the ex- 

change team to work with the states, but the reaction to ACA im- 

plementation was strikingly similar across all the red states. By the 

2010 election the Office of Health Insurance Exchanges (OHIE) had 

forged relationships with the career staff in state agencies in virtually 

every state. These agencies generally continued to strategize with the 

exchange team on maintaining momentum for state-based exchanges, 

regardless of whether a state had flipped Republican in 2010. But this 

mostly happened under the radar, and the political headwinds were 

fierce enough that Sebelius regularly received rhetorical letters from 

Republican governors demanding unworkable concessions to state 

proposals not in compliance with the ACA. 

In addition to the fraught political environment, in Denver in the 

spring of 2011 at a sobering meeting with states, it became clear that 

even some of our leading exchange states were having trouble meeting 

their technology milestones for setting up a state exchange. This was 

compounded by the fact that none of the early innovator states devel- 

oped a successful proto totype (see 1 the Federal Exchange sect section below). 

By May the exchange team presented a deck to the White House team 

predicting 40 or more federal exchange states if states faced a bifurcated 

choice between a full state exchange or default to the federal exchange. 

While the challenges were primarily political in most states, even states 

that were strongly supportive of the ACA were concerned about the 

technical challenges and welcomed federal support. 

In the face of these difficulties, the exchange team developed a spec- 
trum of state partnership options to get the states on board with im- 
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plementation. Ultimately these options did salvage a lot of goodwill 
between state and federal officials, allowing the exchange team to build 
some very creative working relationships,’ but the creation of stare ex- 
changes remained a problem. Some at HHS pushed er shared author- 
ity in these partnership exchanges; however, this proved unworkable. 
‘The lawyers involved insisted that a clear hierarchy was not optional 
for a functional working relationship—that “someone has to be in 
charge”—and the career staff at Centers for Medicare and Medicaid 
Services (CMS) would not compromise on bottom-line federal control 

at the operational level for any form of partnership. 
The skirmishing went on until late 2012, when, in the end, 34 

states defaulted to the federally facilitated exchange (FFE), commonly 

known 1 today as Healthcare. gov.‘ Interestingly, the decisions made then 

did not change until the 2017 and 2018 elections brought a wave of new 

Democratic governors. In between, 5 of the 16 state-based exchanges 

(SBEs) were forced by technology failures to fall back into relying on 

the federal technology platform as well. Three of these SBEs (Nevada, 

New Mexico, and Oregon) carved out a new category, called SBEs on 

the federal platform (SBE-FP). This nomenclature reflected the fact 

that they wanted to preserve their state governance of nontechnical 

functions. Kentucky was the only state with a successful technology 

platform to voluntarily dismantle it for political reasons when a Re- 

publican governor, Matt Bevin, was elected in 2016. 

As of August 2019 the exchange landscape consists of 12 state-based 

exchanges (11 states and DC), 5 state-based exchanges on the federal 

platform, and 34. FFI FFE. states. tates. However, this is changing. Nevada, New 

Mexico, and Oregon are at various stages of returning to their own 

state technology platforms. 

In addition, Pennsylvania a and New Jersey enacted statutes to become 

SBEs for 2020.” They filed blueprints on August I, 2019, to become 

SBE-FPs in 2020 and then to move to full SBEs in 2021. Their mo- 

tivation is twofold: (1) exchange technology has decreased in price to 

the point where states can assess exchange u: user fees themselves, and save 

money on technology costs by becoming SBEs, and (2) the federal tech- 

nology platform constrains stat Bene flexibility t to pursue all but the 

most anodyne “state innovation waivers” under Section 1332 of the ACA. 

In addition, some of these states are concerned about changes the Trump 
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administration has made to Healthcare.gov, including severe cuts in con- 

sumer outreach budgets as well as the promotion of short-term plans and 

other health benefit options that undermine exchange risk pools.° 

ACA implementation would likely have been much smoother had 40 

or more states established their own exchanges. The federal government 

could then have focused on fewer states and counted on more cooper- 

ation from states in charge of their own exchanges. Moreover, it would 

have been harder for red states to remain opposed to the ACA in general 

if they had ownership over their own state exchanges and had to answer 

to their constituents for how well those exchanges functioned. For ex- 

ample, Idaho is a deep-red state that has an SBE. It uses the state Medic- 

aid agency to determine eligibility for both Medicaid and exchange tax 

credits and has one of the largest per-capita exchange enrollments of any 

state. Nevertheless, Idaho is not totally immune to ACA-related parti- 

sanship; the state is still fighting over Medicaid expansion and flirting 

with innovation waivers that could end up undermining the exchange 

risk pool. But the conversation is different in Idaho compared to FFE 

states, which can attack the ACA with virtual impunity. 

Was there anything more that could have been done to overcome 

the polarization that followed the Republican gains in the 2010 elec- 

tion? It is doubtful. Once the political advantages of opposing the ACA 

became clear to Republicans, that strategy was impossible to resist. In 

general, the exchange team remained as nimble and deferential to the 

states as possible unless their actions violated the ACA protections for 

people with preexisting conditions, which some states wanted to do to 

reduce premiums for healthy people. Although there were discussions 

of taking a more forceful hand with recalcitrant states, the Obama 

administration generally avoided legal confrontations with states that 

were arguably not “substantially complying” with the ACA, despite 

their inaction rising to the legal standard for federal action. This overall 

attitude of deference, however, would come to impact various techno- 
logical problems with the exchanges in 2013, as elaborated below. 

Insurer Collaboration 
Successful implementation of the ACA required robust insurance par- 
ticipation, as individuals looking to enroll in the exchanges had to find 

health plans worth buying. This need for insurer participation made it 
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imperative that the exchange team fully engage with insurers and pa- 
tiently work through many differences on regulatory issues with them. 
Fortunately, the team could afford to be selective: there were more than 

1,000 health insurers in 2010. The vast majority of these « companies 

relied on a business model t! that depended on finding t the healthiest i in- 

dividuals and denying c nhnying coverage to those who most “needed it. it. Prior to 

the ACA; all but a a handful of states s had allowed mi medical underwriting 

and rating to deny coverage to people with preexisting conditions or 

charge them more based on their | health status. Because the ACA pro- 

hibited that kind of discrimination, insurers were required to change 

their business model or exit the individual market, as many did. There 

were, however, 3 groups willing to work with the exchange team to 

eliminate underwriting and achieve large and balanced risk pools that 

did not discriminate based on health status. 

The first of these 3 groups was the 39 (now 36)’ Blue Cross Blue 

Shield insurers (Blues) and their national association. The Blues started 

in the 1930s and 1940s as local insurers sponsored by hospitals (Blue 

Cross) or physicians (Blue Shield) and had become a leading national 

association with more than 100 million members across all 50 states. 

The Blues came to the ACA with a history of insuring a broad cross-sec- 

tion of healthy and unhealthy individuals; it is perhaps unsurprising 

that they became the mainstay in most state exchanges. Gaining their 

support was critical because the Blues were the dominant insurer in 

virtually every state’s individual market, often holding market shares 

in excess of 50% in the smaller states. The Blues continue to be the 

largest insurers in most states, and where the local Blue insurer did not 

participate in the exchange, such as in Iowa and Mississippi, the ex- 

change market suffered from a lack of competition. In the doldrums of 

2016 and 2017, when some national insurers pulled off the exchanges, 

it looked as though there might be so-called bare counties with no 

insurer participation. In most of those cases it was a Blue insurer who 

agreed to be the single remaining insurer. 

State insurance markets are typically strengthened when deep- 

pocketed, for- profit ‘national i insurers compete with the local Blue in- 

surer and other competitors. The exchange team worked closely with 

the top 5 national health insurers (Aetna, Anthem, Cigna, Humana, 

and United) on issues like network adequacy and essential health 
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benefits, where they generally wanted a delicate balance between a level 

playing field across states and as much flexibility as possible. Although 

these 5 companies were cautious participants in year one (2014), they 

all were major participants in 2015, with United expanding its footprint 

to more than 30 states and Aetna, Anthem, and Humana to more than 

a dozen states. As it turned out, however, the national insurers were not 

the best fit for the exchanges because they lacked the deep connections 

to local providers that made it easier to craft affordable products with 

narrow networks. Without the same allegiance to local markets and 

state regulators as the Blues, the national insurers ‘tended to leave ex- 

change markets rather than reform their business ; models. 

In 2016 and 2017 the Blue insurers responded t to affordability is- 

sues by moving “toward narrow network or HMO- -type products. The 

national insurers, meanwhile, mostly turned their attention to other 

markets. Anthem was a special case because it was both a Blue and a 

for-profit insurer, as it was composed of 14 state Blues who had con- 

verted to for-profit status. As the only for-profit Blue insurer, Anthem 

did threaten to pull back from less-competitive rural areas. However, 

Anthem also continued to reflect its roots in the nonprofit Blue world 

by responding to public pressure and often reversed course when fed- 

eral and state regulators pressed the company not to pull out of coun- 

ties that would have no insurer at all if Anthem left. 

Ironically, all 5 national insurers have become huge players in the 
more heavily regulated Medicare Advantage (MA) and Medicaid man- 
aged care organizations (MCOs) markets, both of which have been 
growing more rapidly than the exchange market. All 3 of these pro- 

grams share a common model in which government defines the health 

product and various rules of the road but contracts with insurers to 

deliver the product to enrollees. The government allows varying levels 

of innovation and, in the case of value-based purchasing and other de- 

livery-system reforms, actively encourages or even requires innovation. 
While the exchanges initially attracted the most attention as a place for 
innovation, the national insurers quickly moved away from them when 
they attracted smaller enrollment than expected, resulting in greater 
price fluctuations and ultimately a good deal of political uncertainty 
after the 2016 election. 
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It is unclear why insurers, who generally espouse market-oriented 
approaches, have shifted away from the exchanges (the most market- 

oriented of the 3 programs) while embracing the more heavily reg- 

ulated Medicare and Medicaid managed care programs.® Part of the 

answer is simply volume: there are more than 20 million enrollees in 

MA and more than 50. 50 million enrollees in Medicaid MCOs, compared 
to 10 million in the exchanges. But a more important lesson may be 

that insurers do not have a problem with regulation if it leads to a 

more stable and predictable pr > program, especially on price, than the still- 
evolving exchange market. 

Beyond the Blues and national insurers, which collectively cover 
more than % of the health market, regional provider-sponsored plans 

are an important force in many local markets. The best of these are 

the Kaiser-like plans (e.g., UPMC, Geisinger, Intermountain) that are 

integrated provider-insurer systems, typically with narrow networks 

that are more tightly managed than traditional PPO networks. Lo- 

cally based plans, with strong ties to local providers, have been im- 

portant exchange players in their states and in recent years have been 

supplemented by Centene and other Medicaid MCOs expanding their 

business models to compete on the exchanges as well as for Medicaid 

contracts. A common strategy for both provider-sponsored plans and 

Medicaid-based plans has been to offer narrow or “selective” networks 

to keep prices down for their exchange products. 

As yet it is unclear whether the national insurers will begin to use 

their Medicaid MCO subsidiaries instead of their commercial chassis 

to compete in the exchanges. If so, this could further an evolving con- 

vergence between exchange and Medicaid markets around issues like 

network formation and provider reimbursement. _Such a convergence 

also would exacerbate an increasing disparity between public programs 

and employer-based coverage, where broad networks that generally in- 

clude the most expensive providers keep prices higher.’ 

The Federal Exchange 
The exchange team planned for the development of a federal exchange 

to be done concurrently with state-based exchanges, both because it 

would help illuminate the challenges faced by states and because it 
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was always likely that at least some states would default to the federal 

exchange. It did not turn out that way. 

Policy, not technology, was the central focus of the group, as demon- 

strated by the fact that I—a technophobe with 15 years of state regu- 

latory experience—led the team. It has been reported that there were 

conversations going on among senior officials about a technology czar, 

and it seems obvious in retrospect that the federal exchange should 

have been a higher priority for the exchange team. But it had been 

made clear from the start that the job of the exchange team at HHS 

was to bring the states along. There was little or no dissent from the 

view that investing major resources in the federal exchange, especially 

given the severe limits on our resources overall, would provoke a major 

political backlash from ACA opponents and make working with red 

states that much more difficult. 

The exchange team did make efforts on the technology side. The 

team created a $250 million program for states to develop technology 

prototypes in the fall of 2010, but the program did not succeed, at 

least in part because several early innovators, including Wisconsin and 

Oklahoma, pulled out when new Republican governors were elected 

in 2010. In addition, the exchange team worked with web-based com- 

panies who had experience with selling individual insurance over the 

web. These companies maintained extensive networks of business re- 

lationships designed to help them reach potential customers, such as 

individuals leaving employer-based coverage. The result was a program 

now called enhanced direct enrollment (EDE) that authorizes “web 

brokers” who meet rigorous privacy and security standards to enroll 

people in _ACA-compliant coverage through their own websites rather 

than redirecting them to Healthcare. gov, which does not offer the ideal 

user experience for all prospective enrollees. EDE partners now ac- 
count for almost 20% of FFE enrollment. 

While SBEs have yet to embrace EDE partners, there is growing 
recognition that the best way to reach a broad and diverse group of 
potential enrollees is to have a broad and diverse set of partners. That 
includes diversity in web-based partners as well as diversity in commu- 
nity partners. Alternative websites can also be invaluable during service 
outages. An early version of EDE was included in the first wave of 2012 
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regulations, and had it been made a top priority, the problems with 

Healthcare.gov in 2013 might not have been headline news; instead, 

President Obama could have gone on television in November of 2013 

and said, “Healthcare.gov is down, but here are 6 other websites run 

by government-certified companies that can offer you the same website 

experience, down to how plans are sorted and presented.” 

This does not, of course, excuse the failure to develop a world-class 

federal exchange for the October 2013 launch of the exchanges. Al- 

though it may have been correct that too much attention to the federal 

exchange would have provoked a political backlash, it was clear that the 

federal exchange would be necessary in at least some states. Moreover, 

we know in hindsight that the website woes of October and November 

2013 were turned around quickly by a crack team of technology ex- 

perts. Casting a broader net earlier might have been a winning strategy, 

even if it would have been more politically challenging than confining 

our initial procurement to a preapproved list of technology vendors. 

Common Issues 

Two major issues permeated the exchange team’s work: regulating in 

a highly complex environment and deciding, on a case by case basis, 

when state flexibility made sense and when national uniformity was 

needed. To that end, it is interesting to note that HHS described its 

July 2012 rules on market practices and qualified health plan (QHP) 

certification as maximizing state flexibility and its August 2012 rules on 

eligibility and enrollment as a simple and seamless approach. 

“Keep it simple” was a recurring theme as OHIE struggled to write 

the administrative rules that were its primary day-to-day responsibility, 

but CMS was staffed by many health policy experts who saw the ACA 

regulations as an opportunity to embed their best ideas into federal law. 

A pattern emerged in which first drafts were overly complex and would 

gradually be pared back, especially following meetings with the White 

House team. Brevity commanded a level of respect at the White House 

that was difficult to achieve on the ground at CMS, where there was 

less appreciation for the cost-benefit tradeoffs of regulation. 
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The resistance of the states also presented an inherent policy di- 

lemma: How far should the exchange team go to engage the states in 

developing their own SBEs, as opposed to seeing their unexpected re- 

sistance as an opportunity for the federal government to exert more na- 

tional control over health care? Three key policy decisions concerning 

essential health benefits, network adequacy, and exchange eligibility il- 

lustrate the ongoing debates about these countervailing considerations. 

Essential Health Benefits 
Defining essential health benefits (EHBs) was an early test case. From 

a policy perspective, the ideal solution to defining what benefits should 

be required in ACA benefit plans would have been to assemble the 

country’s leading medical experts and let them put together the pack- 

age. However, this approach had helped derail the Clinton health plan 

in the 1990s, when defining the benefit package became a metaphor 

for too much complexity. Because the secretary and others in HHS 

(including me) had been state insurance regulators, we knew that states 

had deep experience with resolving debates about benefit mandates. 

We also knew that defining benefit mandates was an inherently politi- 

cal exercise in which political power too often trumped good medicine. 

Perhaps the Obama administration could have overcome the political 

challenges in a pristine federal process, which is what the ACA seemed 

to envision, but that did not seem likely, and we had many other prior- 

ities. In light of these issues, the administration resolved to largely del- 

egate the EHB issue to the states, with regulatory guardrails designed 

to achieve more or less similar results across states. The key guardrail 

was that state EHBs had to be based on benchmark plans, such as 

the best-selling plans in each state. The states embraced the EHB reg- 

ulations, and many engaged in elaborate processes to compare their 

benchmark choices and find the best option. 

Network Adequacy 
Defining network adequacy was another challenge. Again, the ex- 
change team’s collective state experience was helpful as the team la- 
bored to steer a middle course between lax guidelines that would result 
in substandard plans and prescriptive standards that would drive up 
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premiums. The key flash point was whether to stick with the broad 
qualitative standard found inthe statute’ or to add a set of quantitative 
standards such as time and distance requirements to measure the prox- 

imity of providers, wait times for appointments, and so on. 

The team largely stuck with qualitative standards with some excep- 

tions, such as a requirement to develop a roster of “essential community 

providers,” a statutory term that referred to providers in low-income 

communities who might not be included in standard commercial net- 

works. Three arguments prevailed: (1) the National Association of In- 

surance Commissioners (NAIC) was actively engaged in updating its 

network adequacy model, and states pushed for deference to the quali- 

tative approach that was the centerpiece of the NAIC model; (2) Kaiser 

and other integrated systems typically had quite narrow networks, and 

these plans often scored well on MA quality ratings; and (3) the team 

knew that the ability to form selective networks would give insurers 

critical leverage in keeping premiums as low as possible. Interestingly, 

CMS has vacillated on this issue over time, moving toward quantitative 

standards at the end of the Obama administration and then moving 

to even greater state deference than the original regulations during the 

Trump administration. Finding the right balance is a constant chal- 

lenge based on the number and distribution of providers across widely 

divergent urban and rural markets. 

Eligibility and Enrollment 
Eligibility and enrollment (E&E) was another hotly debated regulatory 

challenge and, in retrospect, may have been a missed opportunity to 

implement a single, national eligibility system, outside the exchanges, 

with eines exchanges for helping consumers. choose and en- 

tary shall rae a system .. . under which Coie of each State 

may apply for enrollment in, receive a determination of eligibility for 

participation in, and continue participation in, applicable State health 

subsidy programs.” The team did not, however, give it a great deal of 

consideration due to another statutory mandate requiring a seamless 

coverage continuum between Medicaid and the exchanges. Because 

Medicaid eligibility was a state function, the exchange team believed 
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eligibility for tax credits should be handled at the state level as well. As 

a consequence, every state exchange was required to work with the state 

Medicaid agency to build its own eligibility and enrollment technology 

platform, even though income eligibility for tax credits was required 

to be exactly the same in every state (except for the variations in who 

was eligible for Medicaid because those eligible for Medicaid are not 

eligible for tax credits). 

Many of the state exchanges did achieve a high level of Medicaid- 

exchange integration, though even minor tweaks to the eligibility rules 

for tax credits continue to complicate exchange operations. Ironically, 

due to a combination of political and technical reasons, the FFE did 

not achieve the same level of integration, so that in FFE states an in- 

dividual coming through Healthcare.gov who appears to be Medicaid 

eligible is handed off to the state Medicaid agency. There also are cases, 

of course, in which an individual coming through the state Medicaid 

program appears to be eligible for a tax credit and is handed off to 

the exchange. These hand-offs inevitably result in some people falling 

through the cracks and suggest the potential value of a uniform na- 

tional approach to eligibility with hand-offs to the exchanges or Med- 

icaid for enrollment. 

Exchange operations would be simpler and cheaper if the exchange’s 

job was limited to helping individuals with precertified eligibility re- 

view plan options in their local area to enroll in a plan. A national 

eligibility service would ensure consistency across states, and because 

it would have to incorporate the income-related Medicaid eligibility 

rules for every state to ensure appropriate placements between the ex- 

change and Medicaid, it would streamline Medicaid eligibility as well, 

with the caveat that there are other Medicaid eligibility categories and 

there will always be a small number of complicated cases that cannot be 

handled online. Not every state will prefer streamlined enrollment into 

Medicaid because—unlike the exchange tax credits, which are federally 

funded—Medicaid involves a mix of state and federal funding. How- 
ever, the ACA calls for a seamless, “no wrong door” approach to eligi- 

bility, and the simplest and most direct way to achieve this would be a 
national eligibility service run by a world-class, customer-service-ori- 
ented technology company under strict federal oversight. 
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Taking Stock and Looking Ahead 

Although the exchanges have stabilized over the last 2 years, they con- 

tinue to suffer from low enrollment and high prices. There are many 

exchange issues that remain fluid and many lessons learned for future 
reform efforts. 

Federal and State Exchanges 
After 5 years of relative stability in the lineup of SBEs and FFE states, 

many of the 34 FFE states are reconsidering their options now that 

the price of technology has come down. This price drop has made it 

possible for states to charge insurers the same user fees as those insurers 

currently pay HHS and generate savings to increase consumer subsi- 

dies or otherwise bolster state markets. New Jersey and Pennsylvania 

are the test cases for 2020, and if they succeed, there could be a wave of 

states pursuing the same path for 2021. Cost savings are always attrac- 

tive, but an even more important decision driver could be the policy 

flexibility that SBE states enjoy. The ACA will always be a complex mix 

of federal and state prerogatives; hence, there is no way for any state to 

insulate itself from the consequences of the 2020 election. Nonethe- 

less, both red and blue states that look carefully will find reasons for 

trying to control their own destiny rather than speculating on what 

might happen in 2021. As a former state insurance commissioner in 

2 states, I am an unabashed advocate for SBEs as a useful instrument 

of state policymaking. Indeed, SBEs give states a deeper investment in 

their individual i insurance markets and the flexibility to be innovative 
A emt a aac 

in ways s that Healthcare. gov "simply cannot “accommodate” without a 

fundamental overhaul. 

Role of Insurers in Government Health Care Programs 
There are many lessons to be learned from the exchanges about the role 

of insurers in public programs. First, national insurers can be enthusias- 

tic participants in public programs, even ones with a heavier regulatory 

overlay than the exchanges. In fact, insurers have proven remarkably 

flexible in accepting high levels of regulatory direction over how they 

deliver their products in exchange for stable pricing in Medicare and 
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Medicaid. This fact points to the next stage of reform as one in which 

the government (federal and state) sets the rules of the road, including 

whatever level of price regulation is deemed necessary, and then allows 

insurers to compete under those rules to enhance innovation. 

Medicare for All has been a topic of particular focus since the 2018 

election and is likely to continue to be a center-stage subject of debate 

through the next presidential race. But the fact that 75% of Medicaid 

beneficiaries and more than 30% of Medicare b beneficiaries are served 

by insurers “rather t than directly by the government makes : something 

like Medicare Advantage for All or Medicare for All that gives private 

\\ neg a role more likely than a Medicare for All program fully op- 

erated by the government. Limits on loss ratios and compliance with 

market rules can and should be part of holding insurers accountable, 

but these concerns do not negate the value that insurers are bringing 

to Medicare and Medicaid today as they operate within strict, govern- 

ment-set parameters that also offer insurers strong incentives to negoti- 

ate the details of innovative, value-based purchasing arrangements with 

providers. 

State Flexibility 

The ACA enhanced the role of the federal government in critical ways, 

but the law did not eliminate the challenge of finding the right balance 

between asserting federal power with prescriptive rules and empow- 

ering states with flexible rules or even broader deference. Although I 

generally would like to see that balance struck in favor of state defer- 

ence, I remain a strong advocate for the core consumer protections in 

the ACA, including detailed rules about rating and risk pools and a 

federal insurance-purchase mandate. Absent these rules, insurers will 

find ways to siphon off the healthiest enrollees and give them better 

prices at the expense of those who need or want comprehensive cover- 

age. Conversely, states should not be put in a straightjacket on issues 

such as network adequacy that call for nuanced judgment based on dif- 

ferences in local markets. The exchanges will continue to be a volatile 

testing ground for how best to balance federal and state prerogatives. If 

the job is done well, the states will be laboratories of democracy—able 

to innovate and test new ideas until enough consensus is reached to 
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enact new federal reforms that further advance our quest for universal 

coverage at affordable prices. ' 

Conclusion 

The questions the exchange team confronted over the course of ACA 

implementation may yield different answers in the next wave of re- 

form, but hopefully those answers will build on what the team learned 

about empowering states and regulating insurers in ways that serve the 

goals of reform—however those goals are defined. 
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THE ACA, REPEAL, AND THE 

POLITICS OF BACKLASH 

Jonathan Cohn 

President Barack Obama called the 2010 midterm elections a “shel- 

lacking.”' He was right. Democrats had lost 64 seats in the House of 

Representatives, relinquishing control of the chamber’s majority just 4 

years after they had seized it. And although the results reflected a vari- 

ety of factors, including frustration with a still-sluggish economy, they 

also had a lot to do with anger over the Affordable Care Act (ACA).? 

Republicans had spent the campaign attacking “Obamacare” as a 

boondoggle that would make private insurance more expensive, un- 

dermine Medicare for seniors, and generally wreck everything that was 

good about the US health care system. With the ACA still several years 

away from full implementation, and the messy, year-long effort to pass 

the law still a fresh memory, voters seemed inclined to agree. Public 

opinion tilted toward disapproval of the law by anywhere from a few 

percentage points to more than 10, depending on the survey. Repub- 

lican voters were especially angry.? A subsequent study by a group of 

prominent political scientists concluded that the health care law had 

cost the Democrats about 25 seats, enough to give Republicans control 

of the chamber. ‘The effects were subtle and a bit convoluted: As a New 

York Times polling analyst put it, “In a tough national environment in 

2010, Democrats who voted against the ACA found it easier to distin- 

guish themselves from the national party.” Whatever the mechanism, 

the result was clear: Democrats had passed the ACA, and now they 

were paying a political price for it. 

Jonathan Cohn is senior national correspondent at HuffPost and the author of Sick. 
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Eight years later, in the 2018 midterm elections, it was time for an- 

other shellacking. But this time it was the Republicans losing seats—42, 

to be precise. Although that was fewer than the number of seats Dem- 

ocrats had lost in 2010, the difference was largely a by-product of gerry- 

mandering and where Democratic voters happen to live.° In the national 

popular vote—that is, among the total number of US voters casting 

ballots in House elections—the Democratic margin over Republicans 

was nearly 9 points, which was actually higher than the GOP’s advan- 

tage from 2010. That was more than enough to put Democrats back in 

charge of the chamber, thereby depriving Republicans of their ability to 

repeal the ACA via legislation for the next 2 years.’ 

And that seemed appropriate, because health care had played a crit- 

ical role in the 2018 election, just as it had in 2010. The GOP repeal 

effort had famously come up short in July 2017, when 3 Republican 

senators broke ranks with the majority. That left Republicans with just 

49 votes to advance a bill out of that chamber. Along the way, the effort 

to pass repeal legislation, which actually continued for a few months 

after that, had stirred up intense opposition. The biggest outcry had 

come from liberal activists aligned with the Democrats who, like their 

conservative counterparts in 2010, had staged rallies and confronted 

individual lawmakers at district events. But public opinion had clearly 

shifted too. For the first time, polls showed, more people consistently 

approved of the ACA than disapproved of it.® 

The campaign, in turn, had played out as a near-perfect reversal of 

2010. Voters said repeatedly that health care was their most important 

issue, and Democrats simply could not stop talking about it.? More 

than half of their campaign ads focused on health care, according to 

tracking by the Wesleyan Media Project, and it was a dominant theme 

of their speeches as well.'? Republicans reacted either by trying to 

dodge the subject, as many Democrats in 2010 had, or simply lying 

about their records—insisting that their repeal votes did not mean they 

were trying to take away the law’s popular features, like protections for 

people with preexisting conditions. Media fact checkers called them on 

the deception, and the voters simply did not buy it." 
The 2018 results and the popular sentiment behind them did not 

represent a total vindication of the ACA. Far from it. The number of 
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Americans expressing disapproval of the law may have ceased to be a 

plurality, but they still represented a substantial portion of the coun- 

try—more than 40% in most surveys. Feelings about the law had a dis- 

tinctly partisan tinge: Republican voters still did not like it; Democrats 

did. But the ambivalence also reflected ongoing frustration with the 

ACA’s performance. Even with the law fully in place, millions were still 

struggling to pay for health care, sometimes because they remained un- 

insured and sometimes because the insurance they had cost too much 

or covered too little. Heading into the 2020 elections, health care re- 

mains a top issue according to the polls, in part because so many people 

are eager for more help in some form or fashion and want Washington 

to act. 
And yet the shift in public opinion, however tentative, is mean- 

ingful all the same. It is a reminder of why passing any major social 

reforms in the United States—but especially health care reforms—is 

difficult. It is a sign of growing polarization in American politics. And 

it is a signal that, for all of its well-documented flaws, the ACA has 

provided the public with something that it truly values and does not 

want to give up. 

The Democrats Succeed—at a Cost 

The US political system thwarts change, and that is very much by de- 

sign. The framers of the Constitution, wary of reckless majorities giv- 

ing in to political passions, insisted that passing laws require assent of 

both the president and Congress—and, even then, from 2 separate, 

differently constituted houses, one of which had members serving stag- 
gered 6-year terms. 

But change for the last few decades has been decidedly more dif- 
ficult for Democrats than for Republicans because the clustering of 
their supporters in cities and suburbs, especially along the coasts, tilts 
representation in the House and, more so, the Senate toward relatively 
conservative parts of the country.’* Another reason change is especially 
difficult for Democrats trying to enact progressive (or, as it used to 
be called, liberal) legislation is that such initiatives frequently run up 
against powerful wealthy interests in the business community that have 
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leverage over Congress ehrowem advertising, direct lobbying, and cam- 
paign contributions.’ 

Throw in the filibuster, which in the 1990s evolved from an occa- 

sional outburst of legislative obstruction to a de facto shield against 

simple majority rule, and the daunting scale of obstacles standing in 

the way of progressive reforms finally come into view. In principle, sen- 

ators representing less than one-fifth of the country’s population have 

the power to block a bill.!4 Or, to put it another way, a Democrat look- 

ing to enact an ambitious, sweeping piece of progressive legislation— 

say, an overhaul of the US health care system—could in theory have to 

win over senators representing more than 80% of the American public. 

That kind of threshold is virtually impossible to meet, given the 

deep investment so many powerful interests have in the status quo. It is 

not just the insurance and drug industries that profit from the existing 

system and resist major changes; it is also the hospitals and doctors 

and other care providers, whose bills together account for the majority 

of health care spending, and to some extent groups like unions, who 

despite their progressive ideological leanings are wary of anything that 

threatens existing arrangements they have negotiated in collective bar- 

gaining. The aversion to change—any change—extends to the public 

as well, which despite its frustrations with the problems of American 

health care also gets skittish about alternatives. It is all part of a phe- 

nomenon that political scientists call “path dependence,” and it helps 

explain why transforming health care might be the single hardest thing 

for progressive Democrats to attempt.” 
This political environment was very much on Obama's and the 

Democrats’ minds as they embarked upon their reform effort in 2009. 

They were determined to act because Obama had promised it as a can- 

didate and because the cause of universal health care—of making sure 

it isa right, nota privilege, so that nobody struggles to get the care they 

need—had been such a core part of the Democratic Party's identity 

going all the way back to the 1940s. But they also tailored their plans 

in a way they hoped would overcome—or at least get around—all of 

those familiar obstacles. 
In particular, they adopted a scheme heavily reliant on private in- 

surance partly because at least some Republicans and conservatives 

had supported versions of it in the past. Democratic leaders courted 
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individual GOP lawmakers, especially members of the all-important 

Senate Finance Committee, chaired by Montana’s Max Baucus. ‘They 

pledged to keep the proposal budget neutral, partly out of principle but 

partly out of political necessity, as more conservative Democrats (like 

Kent Conrad, the North Dakota senator and chairman of the Budget 

Committee) insisted upon it. In yet another nod to the Republicans 

and conservative Democrats, they gave states power over implementa- 

tion. They negotiated directly with health care’s special interests, even- 

tually announcing deals with almost every sector. And they decided to 

leave the predominant form of insurance for working-age Americans, 

employer-sponsored coverage, largely as it was.'® 

Each one of these decisions entailed tradeoffs, and those tradeofts 

help explain the skepticism and hostility that the ACA has generated for 

most of its legislative life. The extended negotiations with Republicans, 

which eventually netted one GOP vote in committee (from Maine sen- 

ator Olympia Snowe) but nothing on the final floor vote, turned the 

proposal into a punching bag for opponents—never more clearly than 

in August 2009, while negotiations in Finance had bogged down and 

Tea Party protesters first descended upon Democratic lawmakers back 

in their districts. That anger only grew as the process dragged on, in no 

small part because concessions they had made to get their Go Senate 

votes, like dropping a public insurance option, had disheartened their 

supporters. It also did not help that, in order to secure the final vote, 

Democratic leaders agreed to deals like extra money for hospitals in 

Nebraska, home of a key senator. 

The Republicans Fight—and Nearly Win 

When Obama signed the ACA legislation in March 2010, many hoped 
the debate would enter a new phase—one in which the intense feelings 
about the law might die down so that officials could get to work on 
implementing the law and, if need be, lawmakers could adjust it along 
the way. 

Those hopes did not last long. Republicans introduced bills to re- 
peal the ACA immediately after it became law and turned the cause 
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into one of their defining goals, as central to their party identity as 
the cause of universal coverage was to the Democrats. Between 2010 

and 2016 House Republicans passed repeal bills more than 50 times.'7 
Although the votes felt largely symbolic, given that the GOP did not 

control the Senate until 2015 and did not control the White House 

until 2017, those votes were part of a much broader campaign to un- 
dermine the law. 

The most consequential | element of that campaign was, arguably, 

the actions by GOP s state officials. who refused to expand, their Med- 

because of leeway the Supreme Court had ¢ given ment in the first of 

2 major challenges to the law.'® The terms of the expansion, with the 

federal government picking up nearly all of the cost, were still highly 

favorable to states—so much so that plenty of Republican governors, 

despite their open opposition to the ACA, grabbed the money because 

of what it could mean for their uninsured residents and the health care 

providers that served them. But in states like Florida, Georgia, and 

Texas, what seemed to many like obvious self-interest gave way to par- 

tisan interest—and literally millions of low-income people remained 

uninsured as a result.” 

The GOP officials in these places made no secret of their feelings 

about Obamacare, trashing the program at every opportunity and join- 

ing lawsuits against it (including one working its way up through the 

courts as this goes to press*’). In taking these steps, state-level Repub- 

licans were taking their cues from Washington, where congressional 

leaders had long since embraced the call by Senate Majority Leader 

Mitch McConnell (R-KY) to oppose Obama at all costs and spent the 

years after the ACA’s enactment seeking ways to sabotage its imple- 

mentation.” 

Sometimes this intense, relentless opposition to the ACA produced 

nothing more than spectacle, as when GOP leaders provoked a govern- 

ment shutdown in 2013, demanding that Democrats agree to repeal the 

law. (They did not, and the GOP had to back down.) But sometimes 

the opposition had real-world effects. A case in point was Republican 

attacks on the ACA’s so-called risk corridor program, which was de- 

signed to insulate insurers from excessive losses. Conservatives attacked 
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it as an insurer bailout, even as a similar program had long existed in 

Medicare Part D without controversy, and in late 2015 Marco Rubio, 

the Florida GOP senator, secured a provision inside a year-end spend- 

ing agreement to eliminate the program’s funding. In the coming years, 

with payouts from the program a pittance of what the government had 

promised, insurers had to jack up prices, and some smaller carriers had 

to shut down altogether.” 

Those problems did not help the ACA’s public image, although, to 

be clear, frustration with the law also had a lot to do with its design and 

function. The botched rollout of the Healthcare.gov website, which 

was basically nonfunctional after its launch, turned into a public rela- 

tions disaster for the Obama administration. The public took notice. 

In early and mid-2014 opposition in the Henry J. Kaiser Family Foun- 

dation tracking poll hit and exceeded 50%, its worst result ever.”? 

The public’s reaction was not simply about the website problems, 

though. The actual insurance options available through the ACA left a 

substantial number of Americans unhappy and more than a few irate. 

Insurers were canceling old plans (despite Obama's promise that people 

could keep their plans if they liked them) and charging higher pre- 

miums for the new ones because now they had to offer more benefits 

and cover people with preexisting conditions. Both of those things cost 

money. The ACA’s subsidies offset the increases for many but not all of 

the people buying them. In the years that followed, especially in states 

where GOP officials were at best disinterested and at worst hostile to 

the law’s implementation, insurers had to raise premiums substantially 

or abandon markets altogether, fueling more resentment of the law. 

Worries about “bare counties” with no insurers left became an annual 

ritual, and a few places came close, although no county ever lost insur- 
ers completely. 

Subsequent research found that the number of people who actu- 

ally lost plans because of the ACA was relatively small. One reliable 

estimate put the figure at 2.6 million—a substantial number of people 

in absolute terms but just a tiny portion of the population.”4 Many 

of them ultimately found cheaper plans, while even those spending 

more were usually getting coverage with benefits and protections for 
people with preexisting conditions that their old plans had lacked. But 
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especially in an era of such intense party polarization, a vast swath of 
Americans, whom the ACA had not affected in visible ways, simply 

took their cues from partisan leaders. Intensity was predominantly on 

the Republican side, which was united in its desire for total repeal and, 

by 2015 and 2016, had come to see the law as symbolic of everything 

they hated about Obama and his administration. Democrats dissented 

but always with qualifiers because, after all, they too saw the flaws and 
wanted something better.” 

Nor was it just what the politicians were saying. Republicans had a 

loyal partner in right-wing media, especially Fox News, which pumped 

out negative coverage of the law while barely acknowledging its ac- 

complishments, if it acknowledged them at all. On the left, the more 

partisan outlets were already looking ahead to how to improve upon 

the ACA or replace it with the kind of single-payer system progressives 

had wanted all along. As for the mainstream news media, which con- 

servatives dismissed as a tool of liberals, it covered the ACA story the 

way it covers all issues: it focused on the conflicts and shortcomings.”° 

What effect all of this media coverage and partisanship had on per- 

ceptions of the ACA is impossible to say with any certainty. But it 

probably did not increase the law’s standing with the public, and it 

most likely diminished it. 

Repeal (Mostly) Fails and the Law (Mostly) Survives 

That set the stage for 2016 and the Republican wins, especially Presi- 

dent Donald Trump’s victory, that seemed to make repeal a near inev- 

itability. It had been the GOP’s signature crusade for nearly a decade, 

after all, and it was among the promises that Trump, as a candidate, 

had made most vocally and relentlessly.’” 

Republicans came awfully close to succeeding. With just a little 

more deliberation (to address the frustration that Arizona senator John 

McCain expressed over the rushed process) or just a few more adjust- 

ments on the policy side (to address the qualms that Maine senator Su- 

san Collins and Alaska senator Lisa Murkowski had about the impact 

on their constituents), it is possible that GOP leaders could have pried 
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loose the one vote they needed to get a bill out of the Senate and into 

a conference committee negotiation with the House, which had passed 

a bill back in May. 

But long before that late-night debate when McCain gave his mem- 

orable thumbs-down gesture on the Senate floor, the GOP repeal effort 

was in big. trouble because of f promises its leaders had_made and had 

no way to | keep. 

Going all the way back to the very first repeal votes and really all 

the way back to the initial ACA debate in 2009 and 2010, Republicans 

said they had a superior alternative—a health care plan that would 

provide better coverage to as many or more people for less money. The 

most audacious promises came directly from Trump, who as a candi- 

date and then a newly elected president vowed that “we're going to 

have insurance for everybody,” that “everybody's going to be taken care 

of much better than they're taken care of now.””® Once he took office, 

his lieutenants echoed and amplified these promises, like when House 

Speaker Paul Ryan (R-WI1) vowed that Republicans would make sure 

“no one is worse off.””? 

Republicans also boasted that repeal would reduce federal spend- 

ing—and on that count, they were telling the truth. Reducing govern- 

ment’s reach into health care was the whole point of the repeal project. 

They wanted less federal spending, fewer regulations, and lower taxes. 

Their plans reflected these imperatives, and an honest defense of them 

would have emphasized how they advanced longtime conservative and 

GOP goals, like allowing businesses and overall markets to_operate 

with less interference from the government while minimizing taxes, es- 

pecially taxes on the wealthy. In the conservative worldview all of these 

are good for the economy and society more broadly. 

But Republicans could not escape the tradeoffs of policy any more 

than Democrats could 10 years before. The tradeoff of scaling back 

regulation, spending, and taxes is that r government ‘cannot do as much 
ee a 

to help people get health care. It is simple math, really. Insurance is so 

expensive that the only way to put it within reach of everybody, at least 

in the short term, is to have the government spend a lot of money in 

the form of subsidies or direct provisions of coverage. Any system that 
relies on private insurance, even in part, will require a lot of regula- 

tion because otherwise insurers will avoid covering expensive services 
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and the people who are likely to need them. Scale back regulation and 
spending, and many more people will end up struggling to pay their 
health care bills.°° 

As the CBO eventually confirmed, that math held for every reform 

proposal that Republicans considered, including the one that eventually 
Poa the House and the variants that came up for votes on the Senate 

floor.” This did not sit well with the public. Since the ACA’s enact- 

ment, millions had gotten coverage through the Medicaid expansion, 

whose funding Republicans were going to eliminate, or with the help 

of federal subsidies for private coverage, which Republicans proposed 

to redirect and shrink. Others had come to count upon guarantees 

of coverage for people with preexisting conditions, which Republicans 

had proposed to undermine, albeit in roundabout ways. 

The numbers who stood to lose coverage reached into the tens of 

millions, dwarfing those who had faced plan cancellations when the 

ACA’s regulations were implemented. (Conservatives complained that 

CBO overestimated the coverage loss and CBO itself later reduced its 

estimates, but even under more favorable assumptions, the coverage 

loss would have been massive.) The number of Americans who ben- 

efited one way or another from preexisting condition n_pro tections \ was 

even largér than the number wi who had gained coverage, in. the sensethat 

most people either had a serious condition or knew somebody who 

did. Repeal now sounded a lot less appealing.* 

Even at the nadirs of the ACA’s popularity, after enactment and 

then again during the Healthcare.gov fiasco, polls showed that most of 

the law’s elements were extremely popular, even with Republicans°°>— 

just as the Medicaid expansion, long thought to be politically vulner- 

able because its constituency was poor, traditionally powerless people, 

turned out to have deep reservoirs of support in some of the most 

politically conservative parts of the country. One reason for this was 

the nation’s opioid epidemic, which had been hammering places like 

Ohio and West Virginia. In those states expanded Medicaid programs 

had become a primary funder of treatment programs.** 

Repeal’s last gasp in 2017, which happened not when McCain said 

no but in September, when GOP leaders backed off plans to vote on a 

new bill from Senators Bill Cassidy (R-LA) and Lindsay Graham (R- 

SC), did not end the party’s interest in eliminating the ACA. Two years 
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later, even after the 2018 midterms, Trump insisted he had not given 

up—and bragged that he had already taken several steps to weaken it. 

The boast, such that it was, was legitimate. The administration had 

canceled funding for outreach, stopped paying a key set of subsidies 

for insurers, and rewritten regulations ab about the Kind of of i insurance that 

states could design their Medicaid programs, making it possible for 

states to add work requirements. Congress got in on the action too, 

passing a tax bill reducing to zero the ACA’s individual mandate pen- 

alty for people who did not carry insurance. Trump, who had sup- 

ported the provision, signed it.*° 
The effects of these moves were not always what the administration 

and its allies had intended. The removal of those subsidies to insurers, 

for example, actually made insurance cheaper for many poorer people 

because of the way the ACA linked tax credits to the price of cover- 

age.3’ And the changes to Medicaid ran into some skeptical federal 
judges who halted, at least temporarily, their implementation. But the 

cumulative effect was to reduce the ACA’%s reach, especially into the 

middle class. By 2019 the number of Americans without insurance had 

started to rise for the first time since the law’s enactment. Many experts 

believed Trump administration policies were a significant factor in that 

shift.*® 

Still, the program on its tenth anniversary seems to be stable in 

terms of policy and politics—or at least as stable as government pro- 

grams can be. It remains under assault in the legislatures and in the 

courts partly because so many people continue to struggle with health 

care and partly because Republicans remain so committed to its de- 

mise. But the efforts at repeal had reinforced what the polls had said all 

along: Americans wanted to build on the ACA rather than wreck it, to 
keep moving toward universal coverage rather than away from it. The 
debates over Obamacare would never stop, just like the debates over 
health care policy would never stop. But they would never look quite 
the same either. 



CHAPTER 7 

THE ACA AND THE 

REPUBLICAN ALTERNATIVE 

Eric Cantor 

The Background 

To understand the Republican perspective on the ACA, you need to 

rewind to the health care debate during the 2008 campaign and the 

process that led to the enactment of the 2009 American Recovery and 

Reinvestment Act (a.k.a. the stimulus). 

The 2008 Campaign 
It is not well remembered now, but in 2008 Senator John McCain, the 

Republican nominee for president, unveiled his own ambitious health 

care reform proposal.’ Senator McCain proposed to provide every fam- 

ily without access to or who declined employer-provided health insur- 

ance a $5,000 tax credit for the purchase of health insurance. For those 

with preexisting conditions, the McCain proposal included funding 

for states to develop high-risk pools and other mechanisms to ensure 

access to coverage. McCain paid for his proposal by limiting the exclu- 

sion from taxation of employer-provided health insurance. 

Senator McCain's approach was consistent with longstanding con- 

servative views on health care reform. It would expand insurance cover- 

age through an individual tax credit and break what was viewed as the 

accidental connection between health insurance and employment (a 
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result of employer-provided health insurance not being subject to fed- 

eral wage controls during World War II and the IRS determining that 

such insurance would be exempt from taxation). Putting consumers in 

charge of buying their own insurance would also make them more cost 

conscious, which would ultimately lower health care costs. The Mc- 

Cain approach drew praise from conservative think tanks, including 

the Heritage Foundation and the CATO Institute.’ 

Senator Obama, however, was relentless in his attacks. In speeches 

and ads he called the McCain plan “radical,” said that McCain would 

tax health care for the first time ever, and that 20 million Americans 

would lose their employer-provided health insurance, neglecting to 

mention that the same study indicated that 21 million would buy in- 

surance in the private market. Although the senator and his allies could 

have focused on net coverage, it was clear that the politically winning 

argument was what voters might lose.’ 

That argument was so powerful that Senator Obama promised that 

under his plan, if you liked your health care plan, you could keep it. As 

he said during one of the debates, “Number one, let me just repeat, if 

youve got a health care plan that you like, you can keep it... . All I’m 

going to do is help you to lower the premiums on it. You'll still have 

choice of doctor.”4 

Many Republicans concluded that although McCain may have had 

the right policy, the politics were simply unwinnable. Indeed, a 2008 

exit poll found, “One-in-three voters said they are very worried about 

being able to afford the health care services they need, and these voters 

backed Obama by a 65%-to-32% margin.” 

In the decade since 2008 the GOP has never once seriously con- 

sidered limiting the exclusion for health insurance. This is perhaps the 

biggest contributing f factor to the GOP being: unable to develop a com- 

prehensive alternative to the ACA: without the revenue from limiting 

the exclusion, it was difficult to fund insurance for low-i -income indi- 

viduals lacking employer-provided insurance. 

But Republicans were probably right about the politics. In 2019, 

the Democrat-controlled House of Representatives passed a bill 419-6 
to permanently repeal the ACA’s tax on high-cost employer-provided 
health insurance plans (the so-called Cadillac tax), which was a mod- 

est, back-door version of eliminating the tax exclusion.® 
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The Stimulus 
The first legislative priority’ for President Obama was an economic 

stimulus package. The nation had entered what would be the worst 

economic downturn since the Great Depression, and taking steps to 

stabilize the economy was at the top of the to-do list for Republicans 
and Democrats alike. 

President-elect Obama set the tone for how he envisioned pro- 

ceeding on the stimulus when he visited the Capitol 2 weeks before 

the inauguration to hold a meeting with the bipartisan congressional 

leadership.’ The president-elect made clear that he wanted a bipartisan 

bill and that he wanted not just to hear Republican ideas but also to 
include them. 

House Republicans took the president-elect’s offer seriously. We be- 

gan to develop a set of proposals that we thought Democrats could sup- 

port. A couple of days after the inauguration I presented the president 

with a 5-point plan. The president remarked, “Nothing on here looks 

outlandish or crazy to me.”® Although we certainly had our differences, 

it was clear that there was an opening for a bipartisan stimulus package. 

At the same meeting, however, the president also curtly cut off a 

discussion he disagreed with, declaring, “Elections have consequences, 

and I won.” This was a sentiment that Democratic leaders—with their 

majorities in the House and Senate—seemed to embrace. So which 

path would we go down—bipartisan negotiations or to the victor go 

the spoils? 
Within a week we had our answer: the initial draft of the stimulus 

bill passed the House without the support of a single Republican, and 

within 3 weeks the final version passed the same way. What had hap- 

pened? 
The Democratic majority in Congress, well on their way to drafting 

the bill, were not very interested in pausing to negotiate over including 

Republican ideas. In addition, some of the president's advisers thought 

they would win some GOP support without having to engage Repub- 

lican leaders or even rank-and-file members. After all, the president 

was popular and supporting the economy was something that had to 

be done. 

Unrecognized at the time was how the stimulus negotiations—or 

lack thereof—would set the tone for negotiations on legislation for 
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the next 2 years, including the ACA: Republicans were convinced that 

Democrats were not really interested in our ideas, and Democrats were 

convinced that Republicans would never help them pass anything. 

The Leadup: January to August 2009 

The development of what would become the ACA followed a script 

familiar to the stimulus, just over a longer period: bipartisan public 

entreaties, partisan legislative development. 

Having pledged as a candidate to televise the negotiations over 

health care, President Obama launched his reform effort with a tele- 

vised “White House Forum on Health Reform.”? Attendees included 

representatives of various health care sectors, interest groups, think 

tanks, and Republican and Democratic members of Congress. 

Real negotiations do not take place in front of cameras, and Repub- 

licans viewed the forum for what it was: a media stunt. 

Only slightly better were the White House's efforts in the spring 

of 2009 to court a handful of moderate and vulnerable rank-and-file 

House Republicans with private meetings such as the one in May with 

White House Chief of Staff Rahm Emanuel and nearly a dozen Repub- 

licans.'° Often leaked to the press, such meetings seemed more about 

feigning an interest in bipartisanship than an effort to really negotiate 

a bipartisan deal. 

More promising were the negotiations of the Senate’s so-called 

Gang of Six, 3 Republicans and 3 Democrats led by Senate Finance 

chairman Max Baucus (D-MT)." If there was going to be a bipartisan 

deal, it would likely emerge from such a gang. 

Yet the fundamentals of arithmetic and political pressure ham- 

strung productive negotiations: Democrats did not need Republican 

votes in the House or even in the Senate, given the 60 seats Democrats 

held. Liberals in the House and in the Senate were pushing for a more 

progressive approach than Republicans would ever support. Indeed, 

in June of 2009 House Democrats unveiled a draft proposal with no 

Republican input, and various elements—including a public option— 

that would never lead to a bipartisan agreement.’? Not to be outdone, 

in July of 2009 the Senate Health, Education, Labor, and Pensions 
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Committee, chaired by the ailing Senator Ted Kennedy (D-MA), ap- 
proved its version of health care reform with a “strong public option.” 

If there were any push for moderation and a more bipartisan ap- 

proach, it would need to come from the administration. But from my 

conversations with them, including with Nancy-Ann DeParle, who 

was heading up health care for the White House, it was clear that the 

administration was going to stick with the approach being developed 

by congressional Democrats. When I would note that nothing even 

close to the current proposals could pass with Republican support, the 

response was essentially: “So be it.” 

Rather than serving as a starting point for potential future negoti- 

ations, these partisan proposals solidified Republican opposition and 

deepened the differences between the parties. And as the opposition 

within the Republican base grew, it made it even more difficult to find 

common ground. Members went home for the August recess to rau- 

cous town halls where the pending health care bill was roundly pillo- 

ried.!4 By the time Republicans returned to the Capitol, any hope of 

a truly bipartisan deal was dashed, and even the Gang of Six threw in 

the towel. 

Partisanship Rules: September to December 2009 

In an effort to reclaim momentum, President Obama addressed a joint 

session of Congress in September. Yet the speech was almost immedi- 

ately remembered for the outburst by Representative Joe Wilson (R-SC), 

who shouted “You lie!” when the president said his proposal would not 

cover undocumented immigrants.’? Leaving aside the obvious, terrible 

breach in decorum, the moment accurately captures the gulf between 

the parties on health care. There would be no bipartisan deal. 

On November 7 the House passed its bill 220-215, with 39 Dem- 

ocrats joining all but one Republican in opposition.'® In a dramatic 

Christmas Eve vote, the Senate passed its version of the health care bill 

60-39, with no Republican support. 
Some Democrats were hopeful that Senator Olympia Snowe, a 

moderate Republican from Maine, might support the bill. She had 

supported an earlier version in the Senate Finance Committee. But 
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Senator Snowe shared the concerns of other Republicans about the 

impact of the new taxes on employment and the vast new government 

bureaucracy that was being created. Before the Christmas Eve vote 

she expressed her “extreme disappointment” in the way the bill had 

evolved, noting that “there was zero opportunity to amend the bill or 

modify it, and Democrats had no incentive to reach across the aisle.”!” 

Like the stimulus, at the end of the day the political pressure on 

Democrats to go it alone without compromise was stronger than the 

desire for a truly bipartisan deal. 

The Massachusetts Bombshell 

On January 19, 2010, the unbelievable happened: Massachusetts voters 

elected a Republican, Scott Brown, to fill the remainder of the late 

Senator Kennedy’s term. Brown ran on a pledge to be the 41st senator 

against Obamacare. 

With Brown in the Senate, it appeared that the Democrats would 

need to start over if they wanted to pass a health care bill. I even sug- 

gested, somewhat in jest, that the place to start was the House Repub- 
lican alternative.'* Although I knew Democrats would never simply 

accept our plan, my point was clear: it would take more than tinkering 

around the edges of the Democrat bill to produce a truly bipartisan 

reform. 

Deja Vu 

On February 25, 2010, President Obama convened a 7-hour bipartisan 

summit at Blair House to discuss the pending health care bill. Unlike 

the White House summit a year earlier, this meeting included the com- 

mittee and legislative leaders from both parties. But crucially, just like 

the 2009 meeting, it was to be televised. We knew it was a show, an 

attempt to feign bipartisanship for the cameras without any real nego- 
tiation. The House Republican leadership convened our members who 
would be participating in the summit and developed our game plan: 
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we would make the case for starting over by exposing what we saw 

as the flaws in a 2,400-page, trillion-dollar takeover of the American 
health care system. 

I even brought a copy of the bill to the summit, prompting the 

president to scold me for bringing a prop.”” It was a prop, but the truth 
is that the president had invited us Republicans as props to sit before 
the cameras. We saw the meeting as a precursor to the Democrats’ go- 
it-alone strategy—a possibility that was reported simultaneously with 

the summit.” And indeed, the president concluded the summit with a 
veiled threat that Democrats were prepared to go it alone and test who 

was right with the voters that November. Needless to say, we did not 

mind taking our case to the voters. 

Enactment 

Less than a month later House Democrats passed the bill that had 
passed the Senate on Christmas Eve by a vote of 219-212, without a 
single Republican vote. At the same time, the House and Senate passed 
amendments to the bill using a process known as reconciliation that 
only requires 51 votes in the Senate. It was a bold exercise of raw, polit- 

ical, majoritarian power. 
Tensions were high as Congress passed the bill with protests, van- 

dalism, and even threats of violence.” These passions would not simply 
fade away. The Democrats now owned Obamacare, a moniker even the 

president began to embrace, and Republicans had become defined in 

large measure by our opposition. 
As the president had suggested, we would let the voters decide. 

The Voters Have Their Say 

Election Day 2010 was a tidal wave for Republicans. We won 63 seats, 

capturing control of the House of Representatives. In the Senate, Re- 

publicans picked up 6 seats, with Democrats only preserving their ma- 

jority as a result of the makeup of the seats up for election that year. 
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The view of voters when it came to the health care law could not 

have been clearer. Exit polls showed 81% of Republicans and 53% of 

independents wanted it repealed.** 

For the Tea Party, which had started as a rebellion against govern- 

ment spending, repeal became the top priority. Republicans might not 

be able to reverse the stimulus—the money had been spent—but they 

could repeal Obamacare. 

Divided Government 

Our new House Republican majority was keen to keep our promise 

of repeal. On the first day of the new Congress I introduced H.R. 2, 

the Repealing the Job-Killing Health Care Law Act. The title reflected 

not just the ongoing concern about the economy but also the fact that 

the nonpartisan CBO had estimated that the ACA would reduce the 

amount of labor in the economy. 

After 7 hours of debate the House passed the bill 245-189. With 3 

Democrats voting for repeal, repeal had more bipartisan support than 

the law’s passage. But with Democrats in charge of the Senate and 

Obama still in the White House, it was only a symbolic victory; in- 

deed, the Senate never took up H.R. 2. 

Over the course of 201 and 2012 numerous opportunities arose 

to repeal or defund various individual pieces of the law. We viewed 

such efforts as not only consistent with our electoral mandate but also 

as potential opportunities for incremental success. Indeed, over a half 

dozen provisions of Obamacare were repealed as a result of our ef 

forts. But politically speaking, the effort began to backfire. As the press 

ran headlines like “House Obamacare Repeal: Thirty-Third Time's the 

Charm?,”*’ our mandate began to be portrayed as an obsession. 

Of course, the only way to actually repeal Obamacare would be to 

elect a Republican president and a Republican Senate. 

Heading into the 2012 election, we were optimistic. While no one 

was measuring the drapes, our staff had begun preparing for the possi- 

bility of a unified Republican government come January 2013. One of 

the first orders of business would have been to set up a reconciliation 
bill: the same procedural tool that had gotten Obamacare across the 
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finish line would be used to quickly repeal it. Because the exchanges 
would not open until 2014, we could enact repeal and then focus on a 
Republican version of health care reform. 

But the planning was for naught. President Obama was reelected 

and Democrats slightly expanded their Senate majority. Republicans 

still controlled the House. Republican voters still wanted repeal, but 

there was no path to legislative victory. 

As the 113" Congress got underway, Republicans and Democrats 

returned to normal fights over spending and regulations. We contin- 

ued our oversight of Obamacare and had occasional votes on the most 

unpopular aspects of the law, like the individual mandate. 

As October 2013 approached, it was clear that the Obamacare ex- 

changes would come online. 

The Futile Fight 

Spurred by outside groups, Senator Ted Cruz (R-TX) and his allies in 

the House led an effort that resulted in a 16-day government shutdown 

in October 2013. The strategy, if you can call it that, was that the Re- 

publican majority in the House could force a defunding of Obamacare 

by refusing to pass a bill to keep the government open unless it con- 

tained a defunding provision. The obvious problems were that the 

Democrat-controlled Senate would never pass such a defunding (they 

stripped out the provision), and even if they were to pass it, President 

Obama would never sign it. 

It was a doomed desperation play from the beginning. So why did 

Republican congressional leaders go along? Simple: for Republican 

base voters, it had quickly become a test of whether you were willing 

to truly fig fight to stop Obamacare before it took full effect. Few Repub- 

licans wanted to go home and e3 explain why what we all wanted to hap- 

pen could not happen. Ironically, the government shutdown distracted 

public attention from what, by | all 2 accounts, was a disastrous rollout of 

the ACA enrollment website. 

The shutdown, along with the media assessment of the numerous 

repeal votes, gave the Democrats an opening: they could portray Re- 

publicans as simultaneously obsessed with relitigating the past and 
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being ineffective. In his 2014 State of the Union Address Obama put 

it this way: 

Now, I do not expect to convince my Republican friends on the merits 

of this law. 

(Laughter. Chuckles. Laughter. ] 

But I know that the American people are not interested in refight- 

ing old battles. So again, if you have specific plans to cut costs, cover 

more people, increase choice, tell America what youd do differently. 

Let’s see if the numbers add up. 

(Applause. ] 

But let’s not have another 40-something votes to repeal a law that’s 

already helping millions of Americans like Amanda. 

(Cheers. Applause. ] 

The first 40 were plenty. We all owe it to the American people to say 

what we're for, not just what we're against.”4 

What We Are For 

It became almost cliché to say the GOP did not have an alternative 

to Obamacare. In truth, House Republicans offered an alternative in 

2009 when Obamacare was being considered in the House. Mindful of 

what Senator McCain had just gone through with his plan, we avoided 

touching the employer exclusion and instead took a more limited ap- 

proach. Rather than guaranteeing universal coverage, like the Demo- 

cratic plan, we focused on lowering costs. 

Our plaa would have protected consumers by preventing insurers 

from imposing annual or lifetime spe ending. caps-or-unjustly. canceling 

policies. Tt empowered individuals by allowing them to use Health Sav- 

ings Accounts (HSAs) to pay insurance premiums. A new Universal 

Access Program expanded high-risk pools and reinsurance programs to 

protect those with preexisting conditions. Medical liability reforms and 

expanding a association health plans helped lower costs. The nonpartisan 

CBO estimated that our plan would lower premiums in the small- 
group market by an estimated 7% to 10% and in the individual market 
by an estimated 5% to 8%.” 
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But by 2014 this alternative was long forgotten in the public debate. 
I was tired of the attacks that the GOP had no plan and was convinced 
that a comprehensive alternative was our last and only hope to push 

back on Obamacare. Two days after Obama’s State of the Union Ad- 

dress, I announced that House Republicans would vote on an alterna- 
tive to Obamacare that year.”° 

Two major hurdles stood in the way. 

First, after Obamacare’s enactment, the test for an alternative was a 

comparison of coverage numbers. (Never mind that the growing con- 

cern of the American people was affordability, and premiums were ris- 

ing.) Republicans would never agree to an individual mandate, and it 

would be impossible ¢ to maintain Obamacare’s coverage numbers with- 

out one. 

Second, expanding coverage for those without employer-provided 

insurance and ensuring access for those with preexisting conditions 

(without an individual mandate) costs a significant amount of money. 

And as the Democrats discovered, there are no easy pay-fors. The ob- 

vious place to go was some limitation on the employer exclusion. Even 
though it was 6 years after then-candidate Obama's very successful at- 

tacks on the McCain plan for taking away employer-provided health 

care and so much had changed in the debate since then, no one viewed 

this as a viable approach. 
Many Republicans viewed rolling out a plan with pay-fors as simply 

inviting new rounds of attacks. Why do it if you cannot make law? And 

with Obama in the White House, there was no way to make law. 

I left Congress in the summer of 2014. The House never did con- 

sider a comprehensive replacement bill. 

Now It Is for Real, but the Debate Has Changed 

The 2016 election was not fought on the issue of health care, but it 

managed to produce the unified Republican government we were hop- 

ing for in 2012. 
And Republicans dusted off the plan from 2012 to use reconcilia- 

tion for a quick strike. But it was not meant to be. The divisions among 

Republicans of how much or how little of Obamacare to repeal proved 
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to be insurmountable. (Full repeal was no longer an option even for the 

most strident Obamacare opponents.) 

Ironically, even though 28 million Americans remained uninsured 

in 2016,”’ the great cause that drove the enactment of the ACA—uni- 

versal coverage—was supplanted by a bigger concern for most voters 

in 2018: cost.*® The country had moved on from the debates that sur- 

rounded the ACA. 

The Democrats Attack the ACA 

As America heads toward its 6th election since the enactment of the 

ACA, it is remarkable to note that today the attacks on the law are 

more likely to come from the left than from the right.”” Some of the 

leading contenders for the Democratic presidential nomination have 

embraced Medicare for All as a replacement for the ACA.*° Even the 

most moderate candidates lament that the ACA failed to include a 

public option.” 

Conclusion 

Looking back on the past to years and how health care reform con- 

tinues to bedevil our country and dominate our politics, it is hard 

not to wish that we had found a way to come together as Democrats 

and Republicans and enact true and durable reforms—reforms that 

would have both expanded coverage and truly bent the cost curve for 

all Americans. 

There are many reasons that did not happen. For Democrats, the 

ability to “go it alone” in unified government meant that maximizing 

policy preferences was more important than bipartisan compromise. 

(This affliction is not unique to the Democratic Party. The same was 

true of Republicans when they had unified control of government and 
were passing tax reform.) 

For Republicans, the initial public backlash against Obamacare and 

the political opportunity it created was simply too strong to ignore. 

Taking advantage of it helped us secure the majority in the 2010 elec- 
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tions. (Again, not an affliction unique to the Republican Party: today 

the electoral benefits of opposing President Trump at virtually every 

turn are more appealing to Democrats than compromise.) 

Where do we go from here? If I could make one recommendation, 

it would be for both parties to pull back and take a different tack. 

Rather than relitigating the ACA or pursuing a universal government 

plan, both parties would benefit from focusing on how we bend the 

cost curve. Reforming the payment system to focus on outcomes and 

quality rather than the rate paid for individual procedures performed 

or services provided is a crucial first step. Policy experts in both parties 

have done good work on how we can begin to reform the system. The 

benefits would accrue not just to government programs like Medicare 

and Medicaid but also to the millions of Americans who have private 

insurance through their employer. 

Admittedly, quality-based payment reforms, incentives for disease 

prevention, and chronic disease management do not fit well into po- 

litical stump speeches or 30-second ads. But after a decade of partisan 

battles, maybe that is just the prescription our country needs. 
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THE ACA AND THE COURTS 
Two Perspectives, Part One 

Donald B. Verrilli, Jr. 

Introduction 

The Affordable Care Act (ACA) was a defining accomplishment for 

President Obama—on par with Social Security, Medicaid, and Medi- 

care in its goal of fostering human dignity for millions of Americans 

by using the power of government to meet essential human needs. Not 

surprisingly, its enactment triggered a titanic battle in the courts. The 

fight was certainly a continuation of politics by other means. Destroy- 

ing the ACA was and remains a defining commitment of the modern 

Republican Party. But it was also a fight over fundamental issues that 

we have been debating since the Constitution was adopted: What are 

the scope of and the limits on Congress's authority to use the powers 

enumerated in Article I of the Constitution to deal with pressing na- 
tional problems? What is the proper allocation of power between the 

federal government and the. States? Neat is the appropriate balance 

Ee lashak Noctis ee 
mean—in the words of the Gnas non Dednbleten “secute the 

blessings of liberty to ourselves and to our posterity”? 
Questions of this nature have come before the Supreme Court 

throughout our nation’s history. But seldom do they arrive with the 

kind of high-voltage political salience that pulsed through the litiga- 

tion over the ACA. One needs to go back to the New Deal to find a 

Donald B. Verrilli, Jr., JD, is a partner in the law firm of Munger, Tolles & Olson 

in Washington, DC, and served as the 46th solicitor general of the United States 

(2011-2016). 
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comparably charged confrontation. That clash, however, differed from 

this one in a critical respect: then it was the conservative challengers 

who invoked prevailing understandings of constitutional law. And it 

was the defenders of Franklin D. Roosevelt’s New Deal who demanded 

that those understandings give way—who sought to rein in the judicia- 

rys: power to invalidate the judgments of the democratically account- 

able branches of government on the basis of such malleable concepts 

as substantive due process and the right _ to Contract or on outworn 

formalistic categories related to what counted as interstate commerce 

and what did not—what FDR famously described as “the horse and 

buggy definition of interstate commerce.” 

Here it was the challengers who aimed to change the course of con- 

stitutional law. The fight against the ACA offered them a potentially 

historic opportunity. The sheer scope and ambition of the ACA made 

for an inviting target. The Court's conservative majority was suspicious 

of the robust exercise of federal power and sensitive to incursions on 

state governments’ prerogatives. If the challengers ‘could sell the idea 

that the ACA was an unprecedented expansion of federal authority, they 

might be able to achieve something more far-reaching even than dealing 

a lethal blow to President Obama's crowning achievement; they might 

manage a decisive first step toward repudiating the post-New Deal con- 

stitutional understanding of the federal government's authority. 
That litigation over the ACA would raise the possibility of such 

a profound retrenchment was something that legal experts, including 

many of the ACA’s staunch defenders, did not fully appreciate until 

it slapped them in the face during the explosive oral argument that 

stretched over 3 days in March 2012. In retrospect, that should not 

have been a surprise. Modern conservative jurisprudence. had evolved 

in the decades leading up 1 to the ACA. During the Reagan presidency 

jurisprudential conservatives (with a few exceptions) prioritized judi- 

cial restraint. They criticized courts for making up rights they thought 

had no grounding in the Constitution's text or its original meaning and 

for usurping the judgments of the democratically accountable branches 
of OUNCE By 2012, however, the mantra had become “judicial 
engagement.” Again, with some exceptions, conservatives urged courts 
to rein in the democratically accountable branches in the name of the 
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Constitution's “original meaning.” It was, in many aspects, a challenge 

to the legitimacy of much of the domestic c policy Progress made since 

the New Deal. tig 

The judicial battle over the ACA has unfolded in 3 phases. The first 

was litigation over the law’s constitutionality, which began the day the 

ACA was enacted and culminated in the Supreme Court’s 2012 deci- 

sion in National Federation of Independent Business v. Sebelius (NFIB) 

upholding the law.’ The second phase, which began almost as soon as 

the first ended, involved litigation over whether the statutory terms of 

the law contained_a flaw d the effect of precluding tax subsidies 

to make the purchase of insurance affordable in many states—a tech- 

nical issue but one that would have decimated the ACA in much of 

the country had the Supreme Court ruled against the government. The 

ACA survived that challenge too, as the Supreme Court held in King 

v. Burwell that subsidies were available in all states. * The tKird f d phase i is 

unfolding now. The legal issues at each phase have been different, but 

at bottom i it has been just one e fight. It is the fight over the legitimacy of 

using the | power of the federal government to provide affordable health 
AS 2 care. for all Americans. 

Round tr: 

National Federation of Independent Business v. Sebelius 

The Challenges 
President Obama signed the Affordable Care Act into law on March 23, 

2010. An onslaught of litigation soon ensued, focusing on 2 challenges 

that had been developed by jurisprudential conservatives working in 

academia, policy positions, and law firms: that the ACA’ individual 

mandate—the requirement. that. people maintain health insurance or 
pay a tax penalty—exceeded Congress's power to regulate interstate 

commerce because it did not regulate existing commerce but instead 

“regulated inactivity” (or forced citizens.to_engage in commerce) and 

that the law’s Medicaid expansion violated the roth Amendment's “an- 

ticoercion ’ principle (a principle that had never before been_invoked 

to invalidate a federal law) by forcing states to accept the expansion 
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because they would suffer an unsustainable blow of losing all existing 

Medicaid funding if they did not. 

The Individual Mandate. \n one sense, it was no surprise that the at- 

tack focused on the individual mandate. The requirement that people 

purchase health insurance or pay a tax penalty was deeply unpopular. 

As a legal matter, it could be characterized as a st tep beyond ) what had 

previously been understood to be the furthest extension of the com- 

merce power. As most law students learn, the outer bound of Con- 

gress’s power to regulate interstate commerce had long been thought 

to be the Supreme Court’s 1941 decision in Wickard v. Filburn, which 

uphed a law that restricted the amount of wheat that farmers could 

grow.’ Congress enacted that New Deal measure to_combat the col- 

lapse of agricultural commodity. prices; it sought to stabilize prices in 

the wheat market by limiting supply. A farmer who claimed he grew 

wheat solely for his own consumption challenged the law. He argued 

that applying the law to him exceeded Congress's power to regulate in- 

terstate commerce because his wheat never became part of commerce. 

Rejecting that challenge, the Court upheld the law on the theory that 

comparable conduct by many farmers could reduce aggregate demand 

and undermine the law's aim of stabilizing wheat prices. 

~The ACA’s insurance mandate was like the law at issue in Wick- 

ard in that it sought to . stabilize an interstate market—the individual 

insurance market—that Congress has the power to regulate under 

the Commerce Clause. However, it imposed a purchase requirement, 

not a prohibition. It could, therefore, be characterized as compelling 

commerce—that is, forcing people to participate in a market | they 

otherwise would avoid, which is a step beyond Wickard. Even worse, 

the challengers claimed, the power to compel commerce was.a power 

without limit. Theoretically, if Congress could require every Ameri- 

can household to purchase insurance in order to stabilize that market, 

it could also compel Americans to purchase automobiles in order to 

prevent the collapse of the domestic auto industry. Congress could 

even compel the purchase of broccoli (what Justice Ginsburg would 

later dub the “broccoli horrible”) to prevent the collapse of broccoli 
prices. 



THE ACA AND THE COURTS, PART ONE 149 

In another sense, however, this line of attack was surprising. The 
individual | mandate had been. a cornerstone of conservative health care 

reform proposals for decades -s because it relied or on private markets to pro- 
vide coverage and enforced a norm of personal responsibility. This ap- 

proach had been consciously designed as a market-based alternative to 

the health care reform proposals made by Democrats during the Clinton 
administration. And it was and remains a market-oriented alternative to 

what has come to be called Medicare for All. To add insult to injury, the 

ACA’s insurance market reforms—including the mandate—were mod- 

eled on reforms that Massachusetts had enacted some years earlier un- 

der the leadership of then governor Mitt Romney, who would campaign 

for the presidency in 2012 on a pledge to repeal the ACA. 

Medicaid Expansion. The Medicaid expansion was a classic example 

of Congress's “spending power” under Article I of the Constitution. 

Congress provides funding to carry out a social program—here, health 

care for the poor—to any state that agrees to provide some percentage 
of the funding for the program and to abide by legal requirements 

(defining eligibility and other matters) as a condition of receiving the 

funds. The ACA’s Medicaid expansion substantially increased the avail- 

ability of Medicaid coverage in the states—making any citizen with 

an income below 133% of the federal poverty level eligible7—with the 

federal government paying almost all the cost. The ACA gave states an 

either-or choice: they could agree to the Medicaid program in its ex- 

panded form, or they could choose to opt out of Medicaid altogether 

and relinquish the funding they were already receiving to support pre- 

ACA Medicaid programs. 
The challengers argued that this was no choice at all because no state 

could endure the cut-off of existing Medicaid funding. States depended 

on that funding to pay for medical care for the poor and disabled as 

well as nursing home care for the elderly. Ending that funding, these 

states argued, amounted to coercion in violation of state sovereignty 

guaranteed by the roth Amendment. Although the Supreme Court had 

previously suggested that coercive federal spending programs. might be 

unconstitutional, the Court had never ‘invalidated a federal program 

on those grounds. The challengers sought to make this case the first. 
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The Defense 
Commerce Clause. The most natural way to defend the mandate was as 

an exercise of Congress's power to regulate interstate commerce. Even 

the challengers agreed that the overall structure of market reforms the 

ACA put in place to prevent discrimination against people with preex- 

isting conditions was the kind of national economic regulation Con- 

gress had the authority to enact; the mandate was simply a means that 

made these ‘otherwise uncontroversial market reforms work. If these 

problems the ACA addressed were within the authority of Congress's 

commerce power, then Congress should certainly have the power to 

fashion an appropriate regulatory response. That was doubly true be- 

cause fn coment authorizes ees not merely to 

“necessary and proper | for. ‘carrying i into oteaciaatg its enumerated pow- 

ers, including the commerce power. Congress could reasonably con- 

clude that the individual mandate was necessary and proper to carrying 

out the ACA’s insurance market reforms. 

By the time I took over as solicitor general, the argument that the 

mandate was an unprecedented attempt to “regulate inactivity” or 

“compel commerce” had gained considerable traction in litigation in 

the federal courts and in the broader public discourse. Several district 

court judges (the trial-level courts in the federal system) had embraced 

it, and one federal court of appeals, the mth Circuit, would soon do 

so. The scholars and litigators who had developed the argument were 

relentless in promoting it. One blog, the Volokh Conspiracy, became 

the locus for their efforts.° Day after day, week after week, they pub- 

lished blog posts explaining their theory, responding to their critics, 

and urging the courts to follow their lead. Professor Jack Balkin of Yale 

University has described this as the transformation of a legal argument 

from an an “off the v wall” to an “ on the wall” position—from extreme to 

mainstream. Of the many lessons 1 to emerge from the experience of de- 

fending the ACA, one of the most important was a recognition of the 

enormous influence that new means of communication—the blogo- 

sphere and, increasingly, Twitter—had come to wield on high-stakes 
litigation before the Supreme Court. 
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At the Department of Justice (DOJ) we knew it would be impru- 
dent, given the prevailing climate, to underestimate the appeal of the 
“regulating inactivity” argument. We would acknowledge the limits the 

Supreme Court had previously identified and point out that the ACA’s 

mandate transgressed none of them. It regulated the operation of in- 

terstate insurance and health care markets, and it did not intrude on 

spheres traditionally reserved to the states like education or domestic 
relations. Beyond that, we tried to situate the ACA’s insurance market 

reforms, including the mandate, as an interstate problem and not merely 

a national one. We accepted that the Commerce Clause authorized fed- 
eral regulation only to deal with problems that were truly interstate in 

character, either because they involved economic activities that them- 

selves crossed state lines, regulated activities in one state with spillover 

effects in another (such as water pollution), or dealt with “collective ac- 

tion” that would hinder a state’s ability to handle problems on its own. 

Even with these limitations, I remained concerned. It was not diffi- 

cult to posit situations involving collective action problems or spillover 

effects that would justify a purchase mandate under our approach but 

would seem quite extreme. Could Congress really require that every 

American family purchase a car from an American automobile com- 

pany every 3 years in order to preserve the domestic auto industry? 

Against the backdrop of the then-recent GM bankruptcy, that ques- 

tion had a lot of bite. Staving off the demise of the auto industry was a 

problem of great national consequence that individual states could not 

address on their own. But would 5 justices ever agree with a theory that 

supported such a result? 
So we went narrower still. A brilliant conservative jurist on the US 

Court of Appeals for the 6th Circuit, Jeff Sutton, showed us what such 

a narrower justification iaene look like. In an opinion eps iaing the 

explained that the mandate was 5 nothing 1 more than a before-the-fact 

regulation of commerce that was certain to occur eventually. It seemed 

clear that onan ou ee a law saying that only 
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directly regulates commerce—the transaction for medical care itself. It 

does not require anyone to purchase insurance. Viewed from that per- 

spective, the main difference between a law requiring that health care 

be available only to people with health insurance and a law requiring 

people to purchase health insurance in advance of needing health care 

was just a difference in timing that ought to be within the authority of 

Congress to decide as a matter of policy. 

This was the place where I decided we should make our stand. We 

would argue that the mandate was consistent with every limit the Court 

had previously a articulated. F But we would rest on the proposition that 

the ACA’s mandate was simply anticipatory regulation of commerce 

that was certain to occur. 

Tax Power. Even narrowed in these ways, the Commerce Clause de- 

fense continued to be a cause for worry. We needed a fallback argument 

that would allow the Court to uphold the mandate on an alternative 

ground if we could not persuade 5 justices to uphold the law as a reg- 

ulation of interstate commerce. This was the now-famous “tax power” 

argument. 

One of the enumerated_powers given Congress in Article I of the 

Constitution is the power to tax tax. Historically, Congress had used that 

power to achieve regulatory objectives as well as to raise revenue. Con- 

sider the mortgage deduction: it uses a tax break to create a financial 

incentive. for | home | ‘purchases. The ACA’s mandate was similar. It cre- 

ated an incentive: you either maintained insurance or you paid a tax. 

To be sure, the ACA described the payment as a penalty, not a tax. 

But it lent itself to being characterized as a tax measure. The relevant 

ACA provisions were amendments to the Internal Revenue Code. You 

reported whether you had the required insurance on your Form 1040, 

and those without it paid an amount to the IRS based on a percentage 

of their income on April 15 along with whatever other tax they might 

owe. And the only consequence of failing to maintain insurance was 

payment of the tax. If you did not maintain the required coverage but 
paid the tax, you were not a lawbreaker: 

‘The tax power argument had real advantages. It offered the Supreme 

Court the option of. upholding ‘the mandate on a narrow ground that 

did not >t imply | limitless congressional power to command individual be- 
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havior. It also reinforced that the ACA was an innovative, market-based 
response to a social problem. ° 

As the argument took shape, it was increasingly clear to me that 

the issue would come down to a fight over nomenclature. That was 

favorable terrain for us. Although the statute used the word “penalty,” 

the fact remained that Congress could have done exactly what it did 

by simply using the word “tax” instead. The Supreme Court had made 

clear for a very long time that Congress does not need to identify what 

source of authority it relies on to enact a law, including a tax law. The 

question is one of substance, not form: Does the Constitution give 

Congress the authority to do what it did? Supreme Court precedent 

also made clear that a law can be a valid exercise of the tax power even 

if the law aims to regulate behavior as well as generate revenue. Most 

importantly, framing the argument in this way allowed us to anchor 

our position in a core principle of constitutional adjudication. As the 

Supreme Court has recognized since the early part of the r9th century, 

courts have a duty to interpret Congress's enactments in a manner that 

avoids a constitutional objection if t if the law can be fairly construed to 

do so. This avoidance principle reflects respect for the judgments of 

the democratically_accountable branches..of-government. If a statute 

can reasonably be read to operate in a manner that is within Congress's 

constitutional authority, then a court has a duty to read it that way to 

vindicate the will of the people expressed through their elected repre- 

sentatives. 

The Medicaid Expansion. As obsessively as we focused on defending the 

mandate, in retrospect it is clear that we underestimated the challenge to 

the Medicaid expansion. We thought the defense was straightforward: 

the expansion did not force states to do anything. They had the same 

option they always had: participate in the federal Medicaid program 

and receive substantial federal funding in exchange for a commitment 

to supply state funding and abide by federal regulations governing the 

program. From the outset the Medicaid statute reserved to Congress 

the authority to change the program in ways s that would expand i it and 

increase the states ’ financial obligations 1s under it. Thus, states were on 

notice. To the extent that a state might risk losing billions of federal 

dollars, that risk was a result of voluntary decisions the state had made 
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over the years to take advantage of options under Medicaid to provide 

additional services to its residents. And to the extent that a state no 

longer wanted to participate, that was not “coercion.” A state always 

remained free to opt out of the federal program and provide health 

care to its poor citizens on its own. Given the strength of these points, 

we thought it unlikely that this would be the first case in which the 

Supreme Court would find that Congress had exercised its spending 

power in violation of the roth Amendment. 

Oral Argument 
The Supreme Court held oral argument over the course of 3 days— 

March 26 to 28, 2012. In the modern era, devoting what amounts to an 

entire week of the Court’s argument calendar to one case was extremely 

unusual. 

I argued on each of the 3 days. The first day, which focused on 

a threshold question of jurisdiction, was uneventful. The second day, 

which focused on the constitutionality of the mandate, was anything 

but. I argued first and got off to a terrible start. | had a problem with 

my throat, could not get my words out, and lost focus. I lost control of 

the argument and was quickly hit with a barrage of hostile questions. It 

took what felt like an eternity for me to climb out of that hole, regain 

my footing, and begin to make our case. I thought that I managed to 

get our commerce power points out eventually, and I fought for the 

opportunity during the latter part of the argument to make sure the 

justices understood that the tax power argument was an important part 

of our defense. But when I sat down, I knew we were in a bad place. 

And my opposing counsel, Paul Clement and Michael Carvin, were 

quite effective during their turns at the lectern. When I got back up 

for a brief rebuttal, I mustered all the focus I could to summarize the 

strongest version of our case. When I finished, I thought we had gotten 

the arguments across. But impressions were formed based on those first 

few minutes of my opening argument, and the reviews were rough. A 

consensus quickly hardened among commentators and the public: the 

ACA was toast, and it was my fault. 

By the time the third day rolled around, I was running on fumes. 

My argument that day focused on the Medicaid expansion. But toward 
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the end I thought it was important to step back and put this fight into 

a broader context. Here is what I said: 

There is an important connection, a profound connection, between 

[this] problem and liberty. And I do think it’s important that we not 

lose sight of that. That in this population of Medicaid-eligible people 

who will receive health care that they cannot now afford . . . there will 

be millions of people with chronic conditions like diabetes and heart 

disease, and as a result of the health care that they will get, they will be 

unshackled from the disabilities that those diseases put on them and 

have the opportunity to enjoy th the » blessings of of | liberty. 

‘And the same thing will be true . . . for a husband whose wife is 

diagnosed with breast cancer and who wont face the prospect of being 

forced into bankruptcy to try to get care for his wife and face the risk 

of having to raise his children alone. And I could multiply example 

after example after example. 

In a very fundamental way, this Medicaid expansion, as well as the 

provisions we discussed yesterday, secure the blessings of liberty. And 

I think that that is important, as the Court is considering these issues, 

that that be kept in mind. 

Here is what Paul Clement, characteristically eloquent and effective, 

said in response: 

I would respectfully suggest that it’s a very funny conception of liberty 

that forces somebody to purchase an insurance policy whether they 

want it or not. 

And it’s a very strange conception of federalism that says that we 

can simply give the states an offer that they can’t refuse, and through 

the spending power, which is premised on the notion that Congress 

can do more—because it’s voluntary, we can force the states to do 

whatever we tell them to. That is a direct threat to our federalism. 

I thought then and still think that this exchange captured the 

fight over the legitimacy of the ACA about as well as it could be 

captured. 
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The Supreme Court's Decision 
The Court announced its decision on June 28, 2012. As solicitors gen- 

eral customarily do, I sat in the courtroom to hear the announcement. 

I do not know that I have ever experienced anything quite as emotion- 

ally intense as that announcement. 

After the Court worked its way through several other cases, the 

chief justice stated that he would announce the Court's decision in 

NFIB. He began by explaining that a 5-justice majority had concluded 

that the ACA’s mandate exceeded eo eet commerce power. “Under 

the Government’s logic,” he said, “that authorizes Congress to use its 

commerce power to compel citizens to act as the Government would 

have them act. That is not the country the Framers of our Constitution 

envisioned. My heart sank. My defense of President Obama's signature 

achievement had failed, and the promise of health and security for so 

many Americans was probably gone. 

Then came the word “but.” Something about the chief’s tone of 

voice told me that we had prevailed on the tax power argument. And 

we did, for the reason we thought had the most force. Even though the 

ACA used the word “penalty” rather than “tax,” it could reasonably be 

read as an exercise of the tax power. Because the ACA could be read 

that way, the Court’s duty to respect the will of the majority required 

that the ACA be read that way. My heart soared. 

The chief then addressed the Medicaid expansion. This time he 

spoke for 7 justices in ruling that the expansion violated the roth 

Amendment. The threat of losing existing Medicaid funding was a co- 

ercive “gun to the head” that-went beyond what Congress could consti- 

tutionally do. Again, my heart sank. But there was another “but.” The 

ACA could be—and therefore should be—read to give states_a choice 

to either opt into the expansion or to reject the expansion but remain 

in the > existing program. That was, I remember thinking at the time, as 

good as an affirmance. What states would turn down the opportunity 

to vastly expand health care for their poor citizens with the federal gov- 

ernment picking up most of the tab? 

We left the Supreme Court on June 28 confident that the future 

of the ACA was secure. The law had survived a brush with death and 

would be implemented as planned. Then came the infamous leak. The 

press reported that the chief justice had originally voted to strike down 



THE ACA AND THE COURTS, PART ONE 187 

the mandate and reversed himself shortly before the decision issued. 
What actually happened may never be known. If the chief justice did 

change his mind, it would hardly have been the first time a justice 
altered the outcome of a case by deciding to change course. Whatever 

scan it showed exception#! courage for the chief justice to rule as 

et NH 

tinue to mann over the ee casting a sido! on its legitimacy. 

Round 2: King v. Burwell 

Shortly after the Supreme Court’s decision in NF/B, 2 new lawsuits 

were filed attacking the ACA. These suits did not challenge Congress’s 

authority directly. But the threat they posed to the law’s insurance mar- 

ket reforms—the protections for people with preexisting conditions 

in particular—was, like the cases that had just concluded, existential. 

That these attacks came so swiftly after the VF/B decision was not sur- 

prising, especially given the leak. Many on the right refused to accept 

NFIB as legitimate and treated the opinion of the chief justice with 

scorn. 

This time, the challengers sought to turn the language of the ACA 

back on itself—to destroy the statute from within. Their argument 

rested on a technical matter of statutory interpretation, but its conse- 

quences for the ACA would have been devastating had the Supreme 

Court accepted i it. To understand the argument, recall the overall struc- 

ture and operation of the ACA’s insurance market reforms. ‘Those re- 

forms depended on 3 main supports: (1) the tax penalty, which was 

designed to get individuals to purchase insurance; (2) new online, 

state-specific marketplaces, called “exchanges,” to oversee the sale of 

insurance; and (3) subsidies, to be distributed through the new ex- 

changes, to make the new insurance affordable. Individual states were 

to operate the exchanges if they chose; the federal government would 

operate a state exchange in the event a state chose not to do so. It was 

obvious that Congress intended that these online marketplaces would 

function more or less identically in every state, whether the state it- 

self or the federal government was operating the marketplace. But the 

particular statutory language Congress used to authorize subsidies to 
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make insurance affordable stated that the subsidies would be available 

to persons who purchase insurance “on an Exchange established by the 

State” under the applicable statutory provisions. 
Read in isolation from the overall context, design, and purposes 

of the law, this phrase could be read to make subsidies available only 

in states that set up and ran their own ACA exchanges, not in states 

where the federal government operated the exchange because the state 

government had opted out. More than half the states had decided to 

opt out—many to express continuing ideological opposition to the 

ACA. Eliminating federal subsidies in all of those states would have 

made insurance unaffordable for millions of Americans. It would likely 

have triggered the “death spirals’—the collapse of the insurance mar- 

kets—that the ACA’s reforms were designed to prevent because many 

customers would have decided not to buy the new insurance, prefer- 

ring instead to pay the penalty (and in some cases becoming exempt 

from the penalty, which did not apply if insurance is more than 8% of 

income). Only the sickest (and thus, most expensive) customers would 

remain. It would have turned the country into a patchwork—afford- 

able insurance in a functioning market in some states, unaffordable 

insurance in crippled markets in others. 

You might ask how anyone could think Congress would have 

wanted to create such a system, one with a built-in self-destruction 

mechanism. The challengers claimed, first, that this was intentional— 

that Congress created this powerful incentive for states to take up the 

responsibility of running their own exchanges: unless a state estab- 

lished an exchange, its insurance market would be crippled and many 

of its citizens would be denied affordable health insurance available 

under the ACA to similarly situated people in other states—essentially 

a Don Corleone approach to governance. Ultimately, however, they 

claimed that it did not matter whether Congress actually intended this 

result. All that mattered were the words Congress used in the statute. If 

Congress had done something stupid, Congress could amend the law 

to correct the stupidity. But a court could not. That would be rewriting 
the law—making law, not interpreting it. 

Our experience litigating NF/B taught us to treat these challenges 
with the utmost seriousness. There was something else we learned from 
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NIB, and it led us to handle this second wave of challenges differently 

from the first. In NIB the challengers controlled the public narrative 

and had all the momentum. I was determined not to allow that to 

happen again—we were not going to let this challenge move from “off 

the wall” to “on the wall.” As the government's lawyer, I could do little 

directly. | could not blog or give interviews or deliver speeches. That 

is not the way the solicitor general’s office does business. But others 

could, And they did. An army of scholars and policy experts unleashed 

a focused, determined effort to ensure that their views would be heard 

in the public dialogue. That effort had 3 goals: (1) ensure that no one 

would take seriously the - challengers’ contention that Congress actually 

planned for the ACA to operate rate in the self-annihilating way they de- 

scribed; (2) ensure that our argument—that the “exchange established 

by the state” language had to be read in light of the structure and pur- 

poses of the ACA—was perceived as a conventional, mainstream legal 

analysis and that the challengers, in contrast, were misusing the courts 

to achieve a political result rather than a legal one; and (3) ensure that 

the public understood how many millions of people would lose their 

health insurance and how much disruption would be visited on insur- 

ance markets if the challengers prevailed. 

The 2 challenges worked their way through the courts quickly. On 

the sare day in July 2014 one federal court of appeals (the 4th Circuit) 

rejected the challengers’ case, but another (the DC Circuit) accepted 

it—guarantecing that the Supreme Court would need to have the last 

word, 
After the briefing was complete, the Supreme Court heard oral ar- 

gument on March 2, 2015. The argument could not have been more 

different from NFIB. As we had hoped, the challengers faced tough 

sledding in trying to persuade the Court that Congress was so focused 

on creating an incentive for states to create their own exchanges that it 

was willing to threaten the kind of chaos that would follow from de- 

nying subsidies to citizens of states that refused. Dealing with the text 
of the statute itself —“exchange established by the state” —proved more 

challenging. Justice Scalia led the charge. If Congress made a mistake, 

he asserted, it was up to Congress to fix it. Congress legislates, not 

the Court, and we were asking for legislation, not interpretation. We 
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wanted the Court to change the meaning of the text to make it work. It 

culminated with this exchange when Justice Scalia asked me how often 

the Court refuses to rewrite a statutory mistake and Congress does not 

then step in to fix it: 

JUSTICE SCALIA: What about—what about Congress? You really think 

Congress is just going to sit there while all of these disastrous con- 

sequences ensue. 

. . Congress adjusts, enacts a statute that—that takes care of the 

problem. It happens all the time. Why is that not going to happen 

here? 

GENERAL VERRILLI: Well, this Congress, Your Honor? 

[Laughter ] 

Attempting humor during a Supreme Court argument is risky 

business. Attempting it in an exchange with Justice Antonin Scalia, 

a man whose brilliance and wit I could never have hoped to match, 

was borderline suicidal. But I knew I would get this question, likely 

from Justice Scalia. I wanted to crystallize what everyone knew to be 

true: if the Court ruled for the challengers, there was no way that a 

Republican House of Representatives under the control of Speaker 

Paul Ryan (R-WI1) would step in to revive the ACA. I thought it im- 

perative that the challengers—and any justices inclined to side with 

them—be on the hook for the disastrous consequences that would 

follow from a ruling against us. Fortunately, I survived the encounter 

unscathed. 

The Supreme Court ruled on June 25, 2015. The ruling was every- 

thing we could have hoped for—and then some. The chief justice 

wrote the opinion for a comfortable 6-3 majority. It was a complete 

vindication. The opinion could not have been more clear that the 

Court was “prepared to accept the A ACA as the legitimate product of 

the democratically accountable branches of government. Whether the 

law would continue to be implemented as originally designed or be 

amended or repealed was a judgment for the people to make through 

their elected representatives. We anticipated that the Court’s opinion 

would, finally, put an end to the legal battle over the ACA’s legitimacy. 
We were wrong again. 
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Round 3: Texas v. United States 

To state the obvious, the election of President Trump and a Republican 
Congress in November 2016 changed everything. With Republicans 
in control of the Senate and the House as well as the presidency, they 

had the power to repeal the ACA. Remarkably, the repeal failed, with 

Senator McCain's dramatic thumbs-down vote sinking the effort. 

A few months later Congress did make one significant change to the 

ACA, It effectively repealed the individual mandate by setting at zero 

the tax penalty for declining to maintain insurance. I say “effectively” 

because Congress technically left the mandate in place. It just elimi- 

nated any adverse consequence for failing to have insurance. From Sen- 

ate Leader Mitch McConnell (R-KY) to Speaker of the House Ryan 

on down, Republican leaders all described this step as a repeal of the 

mandate. Reasons of Senate procedure dictated that it be accomplished 

by zeroing out the tax rather than repealing the mandate outright. 

Revenue measures (like changes in tax rates) can be passed through 

reconciliation by simple majority, avoiding the need to clear the 6o- 

vote filibuster threshold (which would have been required to repeal the 

mandate itself). But in effect, the mandate was gone. 

This technicality created an opening, and several Republican- 

controlled states pounced. Gongi area pOye! could no longer justify 

a ans 

a tax power euaestol for the mantiereet it is no no longer poceerine naT 

And the mandate was, at least formally, still in place. If the mandate 

was unconstitutional, they contended, the rest of the ACA had to fall 

with it because Congress would not have intended for any other part of 

the ACA to remain operative if the mandate were struck down. Never 

mind that actions of the 2017 Congress made clear that the opposite 

was true. After having declined to repeal the ACA in toto, Congress, 

in the words of its own Republican leadership, effectively repealed the 

mandate while leaving the rest of the law in place. It was blindingly ob- 

vious what Congress would have wanted if the mandate were formally 

struck down and not merely neutered by zeroing out the tax. 
Remarkably, a federal district judge agreed with the challengers 

and struck down the entire ACA.’ As this book went to press, the US 

Court of Appeals for the 5th Circuit had issued a decision reviewing 
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the opinion and sending it back to the district court for further consid- 

eration.® So the battle continues. 

Conclusion 

What to make of this decade-long battle in the courts? First, the Re- 

publican establishment and conservative intellectuals remain tenacious 

in their refusal to recognize the ACA as a legitimate exercise of gov- 

ernment power. In many ways that is as true today as it was in 2010. 

Second, the ACA has managed to survive as sustained an assault in 

the courts as has ever been brought against an act of Congress. Third, 

if anything explains the ACA’s resilience, I think it is that over time a 

majority of this country has come to accept the connection between a 

guarantee of access to health care when they need it and their ability to 

enjoy the blessings of liberty. 



CHAPTER 9 

THE ACA AND THE COURTS 
Two Perspectives, Part Two 

Paul Clement 

The litigation concerning the Affordable Care Act (ACA) has been 

outsized in every respect. The original constitutional challenge to the 

statute generated unprecedented amounts of Supreme Court argument 

time and press attention. And follow-up cases involving a single pro- 

vision of the statute put approximately $12 billion at issue. Nothing 

about the ACA has been small, including its impact on the Supreme 
Court. 

National Federation of Independent Business: 

The Constitutional Challenge 

The constitutional challenge to the Affordable Care Act in general and 

the individual mandate in particular began long before my own in- 

volvement in this litigation. Florida and 12 other states filed the first 

lawsuit in the Northern District of Florida immediately after the bill 

was signed. A number of other actions followed suit (literally), includ- 

ing the challenge filed by Virginia on the same day in the Eastern Dis- 

trict of Virginia. 
Although these numerous constitutional challenges were filed im- 

mediately after the ACA’s passage, the legislative debates over the Act 

had focused on policy, not constitutional concerns. Even when it came 
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to the individual mandate, the principal objections were made in terms 

of the requirement being imprudent, not unconstitutional.’ Although 

this is not unusual—Congress has failed to “issue spot” when it comes 

to other constitutional issues*—it does stand in sharp contrast to 

other major constitutional challenges in recent memory, such as those 

mounted against the 2002 campaign finance law, the Bipartisan Cam- 

paign Reform Act (BCRA). In BCRA, the congressional debates were 

constitutional debates, with much of the opposition to the Act framed 

in First Amendment terms that were echoed in First Amendment chal- 

lenges after passage. Not so in the case of the ACA, where constitu- 

tional objections were raised only in passing and at the tail end of the 

legislative debates.° 

Perhaps because the legislative debates did not condition the pub- 

lic to think about constitutional questions of congressional power, the 

early reactions to the lawsuits were largely dismissive (e.g., Charles 

Fried, former US solicitor general, promised to eat a hat made of kan- 

garoo skin if the ACA were struck down‘). I recall being on a National 

Public Radio show in 2010 along with another former US solicitor 

general, Walter Dellinger, on which the host asked us about the then- 

nascent lawsuits and their prospects if they ended up before the Su- 

preme Court. 

Dellinger was more familiar with the lawsuits and expressed a 

view that was common at the time, essentially dismissing the suits as 

unfounded.’ My answer was more tentative. I had not been directly 

involved in the litigation and, thus, had not studied the law or the 

challengers’ legal theories closely. I did, however, sound one cautionary 

note about the conventional wisdom that the challenges should not be 

taken seriously. Based on my own experience in the solicitor general's 

office defending the constitutionality of federal statutes challenged as 

being beyond Congress's Commerce Clause power in cases like Gonza- 

les v. Raich (which concerned regulation of homegrown cannabis)° and 

Rapanos v. United States (which concerned federal power to regulate 

wetlands),’ I thought that the challenge for the government would be 

articulating a limiting principle. 

When the federal government can explain why Congress has the 

power to enact the challenged statute but not some more extreme ver- 
sion, the federal government generally wins because there is a near con- 
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sensus that Congress’ s Commerce Clause power is broad. But when the 

federal government: cannot articulate a limiting principle, it often loses 

because there is a near consensus that Congress’s Commerce Clause 

power is not unlimited. After all, the framers went to a lot of trouble 

in articulating the specific powers granted to the new federal Con- 

gress,® and all that effort would be pointless if the Commerce Clause 

in fact gave Congress essentially plenary power. In my view, the federal 

government had not yet persuasively articulated a limiting principle 

explaining why Congress could force individuals to buy health care but 
not every other article of commerce. 

The public attitude toward the lawsuits began to shift when 2 federal 

judges in short order accepted the challengers’ arguments. First, Judge 

Henry E. Hudson in Virginia struck down the individual mandate as 

unconstitutional.’ Judge Roger Vinson in Florida reached the same 

conclusion but additionally found the mandate not severable from the 

rest of the law—that is, that the rest of the law could not stand without 

it—and so he declared the entire ACA void." It is a lot harder to be 

dismissive of challenges to the constitutionality of an act of Congress 

when 2 federal courts have not only just taken the arguments seriously 

but also embraced them in significant part. 

Those actions, however, were not the only litigation involving the 

ACA, and decisions upholding the constitutionality of the new health 

care law followed from courts in the District of Columbia and another 

court in Virginia.’ Commentators quickly noted a readily discernable 

pattern in the decisions with “district judges appointed by Democratic 

presidents upholding the law and Republican appointees striking it 

down.” 
As the cases transitioned to the courts of appeals, 2 things hap- 

pened: (1) the pattern of decisions became more nuanced and (2) I be- 

came involved in the litigation. As to the latter point, after the Florida 

decision striking down the individual mandate as unconstitutional, the 

number of states joining that particular challenge grew to 26, creating 

the remarkable spectacle of over half the states in the Union challeng- 

ing a federal law in a single lawsuit. At the same time, the states became 

sufficiently optimistic about the prospects of eventual Supreme Court 

review that they decided to retain specialized appellate counsel for 

the 1th Circuit appeal and the Supreme Court proceedings to follow. 
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Once I was retained, my team set out to refine the arguments on the 

consttutionalify of the individual. mandate on which we already had 

of the ACA’s Medicaid expansion, which had not Pere | Judge Vin- 

son, notwithstanding his decision to invalidate the mandate. 

As noted, the pattern of decisions that emerged from the courts 

of appeals became more nuanced. In the mth Circuit case, which was 

heard by a 3-judge panel, 2 judges—one appointed by President George 

H. W. Bush and one by President Bill Clinton—voted to find the in- 

dividual mandate unconstitutional. The court went on to reject the 

challenge to the Medicaid expansion and to find most—but not all— 

of the rest of the ACA “severable” from the unconstitutional mandate. 

In particular, the rth Circuit found that the provisions guaranteeing 

availability of coverage and prohibiting th the exclusion of preexisting 

conditions as well as the myriad provisions unrelated to private insur- 

ance could function without the individual mandate. The court wrote, 

“We are not persuaded that it is evident (as opposed to possible or 

reasonable) that Congress would not have enacted the 2 reforms in the 

absence of the individual mandate. . . . We therefore sever the individ- 

ual mandate from the remaining sections of the Act.” 

In other circuits, prominent judges appointed by Republican pres- 

idents, like Laurence Silberman of the DC Circuit and Jeffrey Sutton 

of the 6th Circuit, authored opinions upholding the Act as constitu- 

tional. Those decisions usefully undermined the narrative that judges 

were voting along “party lines” and also created something that every 

Supreme Court advocate prizes—a split in the circuits." 

The Supreme Court granted review on the ACA’s constitutionality, 

which was no great surprise. But the way the Court granted review 

was a surprise and underscored the outsized importance of the case. 

The Court granted not only the government’ petition concerning the 

individual mandate but also a separate petition filed by the states on 

the Medicaid expansion questions, even though there was no circuit 

split on that question, as well as the petitions raising the severability 

issues. The Court also made clear that it was interested in considering 

a jurisdictional question involving another law, the Anti- -Injunction 

Act (AIA), that governs the timing of litigation concerning taxes, an 
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issue that could have delayed an ultimate Supreme Court resolution 
by years. 

The Court further underscored the importance of the case by ap- 

pointing 2 different amici—lawyers specially appointed to argue posi- 

tions not squarely addressed by the parties—and scheduling 4 separate 

oral arguments over 3 days, much more time than the one-hour argu- 

ment the Court usually schedules even in high-profile cases involving 

challenges to important federal statutes. The prospect of having 4 sepa- 

rate arguments spanning 3 days was unprecedented in the modern era. 

Certainly, no one could doubt that the Supreme Court was taking the 
challenges to the ACA seriously. 

The press and public interest in the cases when they reached the 

Court was, like everything about the cases, outsized. I thought my 

experience with other high-profile, closely watched cases would pre- 

pare me well to handle a case where the press was covering every filing. 

But I had never seen anything like the press interest in the ACA cases. 

Generally, Supreme Court reporters have to fight with their editors to 

get a few extra inches to cover an important Supreme Court case. But 

Supreme Court reporters were basically given a blank check when it 

came to the ACA. And it was not just Supreme Court reporters who 

were writing about the cases; given the centrality of the ACA to the de- 

livery of health care in America, reporters with a health care beat were 

covering the cases intensely. And because the cases would determine 

the fate of President Obama's signature legislative achievement in an 

election year, political reporters covered the case extensively as well. It 

was a veritable perfect storm of press interest that resulted in more ex- 

tensive coverage of the cases than anything I have seen before or since. 

When it came time for the oral argument in late March, the first 

issue up and the exclusive focus of the first day was the critical but 

technical question of whether the AIA deprived the federal courts of 

jurisdiction to hear the case. This created a conundrum for the press. 

The public was ready to hear about the justices’ views about the ACA, 

not the finer points of federal-court jurisdiction, but if the Court seized 

on the AIA issue, it would render all the other issues in the case beside 

the point, so it could not be ignored. Fortunately, although the Court 

had a lively 90 minutes of argument on the AIA, it did not appear on 
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the verge of holding the case premature, and the stage was set for the 

main event: the second day of arguments, focused on the constitution- 

ality of the individual mandate. 
Although there were always other issues in the litigation, the heart 

of the challenge to the ACA was to the constitutionality of the indi- 

vidual mandate. And in most of the discussion about the constitution- 

ality of Hie individual mandate, the question was framed in terms of 

es 

commerce between chee states. The question at at the absolute epicenter 

oh the Supreme Court case was, thus, whether. Congress could force 

Spee etoasd egalas commerce in sieht teeta care jaduer: 

But the Commerce Clause issue did not stand alone. The govern- 

ment had 2 alternative arguments to justify the individual mandate. 

The government invoked the Necessary and Proper Clause, which is 

the very last of the enumerated powers granted to Congress in Article I, 

section 8 of the Constitution. The clause empowers Congress “to make 

all laws which shall be necessary and proper for carrying into execu- 

tion the foregoing powers.” The government also contended that the 

individual mandate could be justified as a valid exercise of Congress's 

taxing | power. These alternative arguments created an asymmetry in the 

argument over the individual mandate. The government had 3 different 

theories to justify the mandate and only needed to prevail on one. The 

challengers, by contrast, had to run the proverbial table and show that 

none of the 3 powers justified the individual mandate. 

The much-anticipated oral argument on the mandate focused, as 

expected, on the Commerce Clause. And the argument appeared to 

go well for the challengers. Most court watchers believed that Jus- 

tice Anthony Kennedy held the critical vote concerning the fate of 

the individual mandate, as he did in so many issues that came before 

the Roberts Court during Justice Kennedy’s tenure. Justice Kennedy’s 

questions at the oral argument suggested that he had real doubts about 

the mandate’s constitutionality. In part because of those questions and 

in part because so many people had been relatively dismissive of the 

constitutional arguments, the immediate commentary suggested that a 

majority of the Court was skeptical of the mandate’s constitutionality. 
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Jeffrey Toobin of CNN famously described the argument as a “train 
wreck for the Obama administration,” while others concluded that 

the individual mandate was “on life support.”!° One thing was certain: 

after the second day of oral arguments, no one was dismissing the con- 

stitutional challenge to the ACA as a mere “political stunt” that was not 

to be taken seriously. 

The third day of oral arguments was a doubleheader. In the morn- 

ing session the Court considered the question of severability, or how 

much of the ACA would be invalidated if the individual mandate were 

to be held unconstitutional. By definition, this issue would not even 

arise if the Court upheld the constitutionality of the individual man- 

date. As a result, the Court’s treatment of this issue provided a barom- 

eter of the Court’s thinking about the mandate. If the justices were 

reasonably sure there were 5 votes to uphold the mandate, one might 

expect the argument on severability to have the feel of an exhibition 

game. In reality, not only did the arguments feel every bit as intense 

as the previous day’s arguments, but it also appeared that a number 

of justices, including Justice Kennedy, were taking very seriously the 

possibility that the unconstitutionality of the mandate could cause the 

entire ACA to be struck down. 

Finally, in the afternoon session the Court considered the consti- 

tutionality of the Medicaid expansion. The Supreme Court had previ- 

ously held that Congress has the ability to use its spending powers to 

incentivize the states to take actions that would be beyond the power of 

the federal government to do licelf or to command states to undertake. 

To take a classic example approved by the Supreme Court: although 

Congress could not, consistent with the 21st Amendment, simply enact 

a nationwide drinking age of 21, the Court approved Congress's deci- 

sion to condition a portion of federal highway funding on the states’ 

willingness to increase their drinking ages to 21.'’ Although the Court 

in that case and others suggested that certain uses of the spending 

power could be impermissibly coercive, the Court had not—at least 

since the New Deal—actually found that Congress had gone too far in 

an exercise of the spending power. Undeterred, the states argued that 

Congress had crossed a constitutional line in conditioning the avail- 

ability of all Medicaid funds—those that predated the ACA as well 
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as those made newly available to help finance the proposed Medicaid 

expansion—on the states’ willingness to expand Medicaid to cover mil- 

lions of previously ineligible individuals. 

Whether because the Supreme Court had never struck down an 

exercise of the spending power as too coercive or because neither Judge 

Vinson nor the rth Circuit majority embraced the argument, expecta- 

tions were relatively modest about this last segment of the extraordinary 

3-day argument section. Nonetheless, the Court’s more conservative 

justices expressed considerable skepticism about the Medicaid expan- 

sion. And the combined effect of the Court’s seeming willingness to 

entertain the possibility of striking down the entirety of the ACA in 

the morning and apparent receptiveness to the Medicaid expansion 

challenge in the afternoon left the pundits reeling. Toobin suggested 

that if day 2 of the arguments was a “train wreck” for the government, 

then day 3 was “a plane wreck.”"® 

Efforts by politicians and commentators to influence the Court's 

decision-making process began almost as soon as the arguments fin- 

ished. For example, Senator Patrick Leahy (D-VT) claimed on the Sen- 

ate floor that “if the Supreme Court overturns the Affordable Care Act 

now, it will be devastating to kids, families, and senior citizens.”!? Most 

prominently, President Obama suggested that striking down the law 

would be an “unprecedented, extraordinary step” and “judicial activ- 

ism.”’® Although these efforts to influence the course of the Supreme 
Court's decision making on a case sub judice were extraordinary at the 

time, so was virtually every aspect of the ACA litigation. 

As the Supreme Court’s term drew to a close, the Court’s decision 

in the health care cases was eagerly awaited. On the term’s final opinion 

on the final day, the Chief Justice announced that he had the Court’s 

opinion in the health care cases. The confusion was almost immediate. 

Perhaps because the Chief Justice had expressed considerable skepticism 

about the ACA at oral argument or because the Chief Justice began 

his opinion announcement by concluding that the individual mandate 

exceeded Congress's power under the Commerce Clause, a number of 

major news outlets reported that the Court had struck down the in- 

dividual mandate as unconstitutional. That was not the case; instead, 

the Chief Justice concluded that although Congress lacked the power 

to impose the mandate under the Commerce or Necessary and Proper 
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Clauses, the mandate was nonetheless a valid exercise of Congress's 
taxing power. ‘At the same time, a majority of the Court concluded that 

the Medicaid expansion was an invalid exercise of Congress's spending 
power. In fact, on that issue, no fewer than 7 justices concluded that 
Congress had crossed a constitutional line. 

What had happened? Had commentators and Court watchers sim- 

ply misread the oral arguments? Part of the problem was that there was 

precious little oral argument about the taxing power. Although the tax- 

ing power had come up a bit during the first day’s jurisdictional argu- 

ments, the Court sustained its jurisdiction and viewed the mandate as 

not a tax for purposes of the AIA. And in the principal arguments over 

the mandate’s constitutionality, the taxing power had made no more 

than a cameo appearance. Moreover, although it might have been pos- 

sible to count 5 votes against the Medicaid expansion on the last after- 

noon of the argument, there was little indication that Justices Stephen 

Breyer and Elena Kagan (both nominated by Democratic presidents) 

were about to join a 7-justice majority to strike down the expansion 

and create a new limit on Congress's spending power. 

At least one reporter has concluded that the explanation for the sur- 

prising result rests in machinations that occurred after an initial vote of 

the justices to strike down the mandate.*! Whatever the cause, there is 

no denying that the Court's decision left the vast majority of the ACA 

to retain their pre- 

ACA Medicaid funds even while declining the funds provided for the 

expansion. There is also no denying that the Court’s decision was not 

its last word on the constitutionality of the ACA or the legality of its 

intact while providing the states with a new option to | 

implementation. 

Other Major Challenges 

Shortly before the House took its final vote on the ACA, Speaker Nancy 

Pelosi (D-CA) admitted that few members had had the opportunity to 

read the 2,400-page bill and that they would “have to pass the bill” to 

“find out what is in it.”?? A law that long, that substantial, and that 

rushed is destined to raise dozens of legal questions about its meaning, 

implementation, and legality. And given the political dynamics that 
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produced the ACA, those legal questions were unusually likely to result 

in contested litigation. The challenges to the ACA fall into 2 broad cat- 

egories: those that pose an existential threat to the law and those that 

challenge the implementation of nof specific provisions. 
The litigation that produced the landmark decision about the indi- 

vidual mandatg and the Medicaid expansion clearly fell into the first 

a St uttory, T e second round of litigation posing at least a potential ex- 

istential threat to the ACA culminated in the Court’s 2015 decision 

in King v. Burwell.”’ This case, more than any other, may have been a 
direct result of the haste with which the ACA went through Congress. 

In providing for tax subsidies for low-income individuals who purchase 

health insurance on the exchanges, the ACA specified that such subsi- 

dies were available for policies purchased.on “an Exchange established 
by. the State.”24 Elsewhere the ACA makes clear that if a state does not 

voluntarily set up an exchange, the federal government will establish 

and operate an exchange in that state. The question in King was whether 

such a federal exchange constituted “an Exchange established by the 

State” for purposes of the tax subsidies. The problem at the heart of the 

case was that such a federal exchange was plainly established by the fed- 

eral government and not “by the State” but that denying tax subsidies 

for low-income individuals in states where the exchange was federally 

established just as plainly made no sense. What is more, knocking out 

subsidies in the 34 states with federal exchanges threatened the viabil- 

ity of the ACA in those states. In the end, 6 justices—the majority in 

NFIB plus Justice Kennedy—rejected a plain-text interpretation of the 

statute that would have undermined the statute’s operation. 

The third round of existential-threat litigation is the ongoing liti- 

gation initiated by Texas and 19 other states in the wake of Congress's 

repeal, as part of its 2017 tax reform law, of the tax penalty accompa- 

nying the individual mandate. The theory of this lawsuit is straight- 

forward and follows directly from the Chief Justice’s opinion in NFIB. 

The Chief Justice there rejected the government's efforts to justify the 

individual mandate as a valid exercise of Congress’s: powers under ei- 

ther the Commerce or Necessary.and Proper Clauses and upheld the 

law only as taxing legislation. Thus, according to the states, when Con- 

gress eliminated the mandate’s capacity to raise revenue, it rendered the 
mandate unconstitutional. A district court in Texas not only accepted 
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this argument but also used the severability reasoning of the NFIB 
dissenters to invalidate the ACA as a whole.” There is, however, a sub- 

stantial difference between the severability analysis that applies in the 

context of an initial challenge to a statute and that which applies to a 

single amendment that passed while efforts to repeal the Act as a whole 

dy failed. Put mark a if Congress initially enacted the ak 

of the Chief Justice’s 0 opinion’ newiolile suggest t that the mandate v was un- 

constitutional and the dissenters logic would suggest that the entirety 

of the ACA would fall because Congress did not intend to have an ACA 

without a an individual mandate. | But it Woes not follow that ; a ‘Congress 

that repeatedly rejected efforts t to “repeal. the ACA could accomplish 

that same result indirectly by eliminating. the penalty provision. 

Narrower Challenges 

Although the broad challenges to the ACA have failed to persuade the 

Supreme Court, more targeted challenges to specific provisions of the 

ACA have fared substantially better. In Hobby Lobby, for example, the 

Supreme Court found that the Obama administration's interpretation 

of the oo health ate ran afoul a the iia EE 

the applicability of ee contraceptives mandate to cal with sin- 

cere religious ‘objections, but the suit never posed a broader existential 

threat to the statute as a whole. In a similar vein, religious organizations 

like the Little Sisters of the Poor were able to secure an exemption 

from the contraceptives mandate in a series of decisions culminating in 

the Supreme Court's per curiam decision and a subsequent regulatory 

change by the Trump administration. Challenges to the validity of that 

regulatory approach remain ongoing in multiple courts. 

The Supreme Court will have another opportunity this year to ad- 

dress a specific provision in the ACA and its implementation by Con- 

gress and the executive branch in a series of recently granted cases in 

which I am involved as counsel for some of the insurance companies 

addressing the so-called risk corridors program. When drafting the 
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ACA, Congress recognized that the viability of the exchanges depended 

on private insurers’ willingness to offer qualifying plans at reasonably 

affordable rates. Congress further recognized that one deterrent to par- 

ticipating in the exchanges was the uncertainty of the risk profile of 

the new insureds. To help address that concern, Congress adopted a 

number of provisions to incentivize participation on the exchanges, 

including the so-called risk corridors program. The program provided 

that during the first 3 years of the exchanges’ operation, if insurers’ pre- 

miums exceeded their projected costs, insurers would pay a portion of 

the excess to the federal government, while if costs exceeded premiums, 

the government would cushion the blow by covering a portion of the 

excess Costs. 
In actual operation, due in part to late-breaking changes by the 

executive branch that allowed a large number of relatively healthy in- 

dividuals to keep their existing policies and not participate in the ex- 

changes, a large percentage of participating insurers had excess costs. 

Asa consequence, the government's obligations to make risk corridor 

payments out to participating insurers vastly outstripped the pay- 

ments in by insurers with lower-than-anticipated costs. Indeed, over 

the 3-year life of the program, the federal government's obligations to 

make payments out outstripped payments in by some $12 billion. In 

response, Congress (by then Republican controlled) enacted a series of 

appropriations riders that purported to limit the government’s ability 

to use Health and Human Services (HHS) appropriations to satisfy the 

government's obligations. The Supreme Court will consider whether 

those appropriations riders were sufficient to negate the government's 

obligation to make payments to insurers who responded to the govern- 

ment’s incentives by participating in the exchanges. 

The stakes of the risk corridor cases underscore the ACA’s outsized 

impact. The Supreme Court decides many of the most contentious and 

significant issues facing the nation, but even the Supreme Court does 

not get many $12 billion cases. Similarly, it is a rare statute that occu- 

pies as much of the Supreme Court’s time and attention as the ACA. 

And the ACA litigation has had a profound effect on Supreme Court 
litigation more generally. 

The Supreme Court has not dedicated 3 days of argument to any 

case since the arguments in /VF/B, but efforts by politicians and other 
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interested parties to continue to litigate cases in blogs and opinion pages 

after the oral arguments—a practice largely pioneered in the NVFIB lit- 

igation—have grown increasingly common. The successful challenge 

to the Medicaid expansion by 26 states was likewise the precursor to a 

series of high-profile constitutional challenges by states against major 

federal-government initiatives. First, a number of red states challenged 

Obama administration initiatives concerning immigration, and now 

blue states have challenged a wide range of Trump administration ex- 

ecutive orders. And the Chief Justice’s vote on the individual mandate 

has shaped the perception that he is the new “swing justice” on the 

current Court. For example, when the Chief Justice cast the decisive 

vote to keep a citizenship question off the census form, a number of 

commentators likened his handling of the census case to the individual 

mandate.” At this juncture it seems like the ACA will be as important 

to the Chief Justice’s legacy as it is to President Obama's. But given the 

comprehensive and controversial nature of the ACA, the current round 

of cases is highly unlikely to be the last ACA cases that the Roberts 

Court will decide. 
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FEDERALISM UNDER THE ACA 

Implementation, Opposition, Entrenchment 

Abbe R. Gluck and Nicole Huberfeld' 

Whether to include the states as key implementers of the new national 

health care law was a fight from the beginning. In the end, the states 

were given a major role in ACA implementation—a role that gener- 

ated not only resistance and policy inequality across states, as critics 

feared, but also some surprising collaboration and even resilience for 

the ACA’s reforms. The law creates complex and _ shifting boundaries 

between state and federal control over health care policy and, in turn, 

reveals both the benefits and the drawbacks of health care federalism.” 

The ACA’s use of a national-state governance structure is nothing 

new. Despite cries that the ACA was a federal takeover of a health 

care system traditionally governed by states, the federal government 

has been involved in health care since the United States was founded, 

when it intervened to assist veterans of the Revolutionary War. Since 

then, federal regulation has grown steadily but incrementally—every 

president since the Great Depression has overseen a significant federal 

intervention in health policy. By the time the ACA was drafted, the 

question was not whether the federal government should be involved 

in health care at all but rather how far any intervention should go. 

Decades of incremental national interventions had deeply frag- 

mented health care governance, however. Different swaths of the 
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population—the elderly, veterans, employees, low-income individu- 
als—were covered by different programs with different legal and finan- 

cial regimes and different mixes of state and federal control. Although 

this fragmentation was widely criticized during the debates leading up 

to the ACA and was one commonly cited argument for health reform, 

the ACA did not simplify the system. Wiping the slate clean and creat- 

ing a unified national health care system was neither politically feasible 

(the failed Clinton attempts in 1993 provided a memorable lesson in 

2009) nor, in the views of some, desirable for health policy. 

This is not to say that the ACA did not establish some significant 

national standards. ‘The most important were setting uniform baselines 

for health insurance coverage and access to care for previously excluded 

populations. Medicaid was to be expanded nationwide, eliminating 

what had been each state’s choice of whether to cover those beyond 

Medicaid’s mandatory populations—children, pregnant women, very 

poor parents, the disabled, and the elderly—to include childless, non- 

elderly adults. The ACA also nationalized and profoundly changed the 

rules for private health insurance—an area of law traditionally under 

state control—establishing new quality controls and patient protec- 

tions, including basic affordability standards, minimum categories of 

coverage, and annual and lifetime caps as well as forbidding price dis- 

crimination based on health status and coverage exclusions based on 

preexisting conditions. 

But when it comes to governance, the ACA largely left control where 

it was before—with 1 the states. Nationalizing Medicaid—eliminating 

state control—was as never on the table. The House of Representatives, 

however, would have created a national health insurance marketplace. 

But in the Senate, traditionally the more state-oriented chamber of 

Congress, efforts (that ultimately failed) to attract Republican votes 

produced a plan that retained the default state-led structure for in- 

surance regulation too. The Senate plan, which became the ACA, di- 

rected the new insurance reforms to be implemented ‘through state-run 

insurance “exchanges” (a model largely innovated by Massachusetts) 

unless states declined the option. In another move rejecting a more na- 

tionalized model, the ACA also barely touched the private, employer- 

sponsored health insurance market, which covered just over half of the 

population in 2009. 
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Critics argued that these governance compromises undermined the 

ACA as effective reform. They worried that state-led structures opened 

the ACA’s new protections to unequal and inequitable implementation 

across the country, which has been Medicaid’s experience. But leaving 

the insurance markets under state control and using a policy model 

pioneered and tested in states themselves—even with the new national 

standards—seemed less of a federal * ‘takeover” and, thus, more politi- 

cally palatable. 
It turns out that the ACA’s critics were partly right and partly wrong. 

The ACA’s federalism—meaning its structure of state-national rela- 

tionships—did indeed bring instability « and some. inequality to_health 

policy. It also further cemented the health care system’s fragmented and 

complex regulatory structure. But the ACA’s federalism also had some 

surprising benefits. Perhaps most importantly, the ACA’s state-federal 

structure has helped to entrench the law.and its core value of universal 

health care coverage i ‘in the face of unprecedented political and legal 

opposition. 

States took ownership behind the scenes of health reforms they 

publicly opposed. The choices the ACA put to the states—whether to 

expand Medicaid or to operate their own health insurance exchanges— 

made access to health care the focus of public debates, elections, state 

ballot initiatives, and congressional and presidential showdowns. This 

public engagement elevated the ACA’s national salience and fed its re- 

silience. More recently, the autonomy the ACA gives to the states has 

allowed states to shore up the ACA’s insurance reforms against attacks 

by a new presidential administration hostile to the law. 

Beyond these practical and political benefits, however, it is harder to 

determine whether the ACA’s federalism was actually good for health 

policy. Medicaid has been expanded in 37 states (including DC) thus 

far, but with varying degrees of generosity. The mix of state- and feder- 

ally run insurance markets fared well enough under the Obama admin- 

istration, but under the Trump administration some states’ markets 

have fared well while others have fallen victim to or cooperated with 

the administrative efforts to sabotage ACA insurance reforms. 

To be sure, policy variation will occur in any regulatory scheme 

decentralized across 51 governments. But the ACA’s particular federal- 

ism brought unexpected variation and, with it, instability because the 
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political winds changed forcefully with the ACA’s enactment. From the 
moment the law passed, it met with opposition from Republican-con- 

trolled states. The same party that at the federal level demanded the 

ACA’s new insurance markets be left in state control refused, at the 

state level, to implement the law and acted to undermine it. The Su- 

preme Court amplified the political chaos in its first ACA decision, 
giving states unexpected control over Medicaid expansion. 2 

Perhaps a fully nationalized model would have achieved simpler, 

more comptete;-and-more stable ‘reform. But it is also possible that, 

without aS ‘involvement, the ACA would not have proved as resil- 

ient as it has. Ten years in, a statute that was decried at the outset for 

being insufficiently transformative and inadequately national has come 

to stand for the core value of nationwide universal coverage, largely be- 

cause of the ways in which the ACA has persisted in implementation, 

survived unprecedented challenges, and driven near-constant intergov- 

ernmental ee and public So RU This trajectory—one 

paved the way for a new national debate o on a healthy dea ae may 

realize more completely t the ACA’s goal.of nationalized, universal cov- 

erage. 

The ACA’s State-Federal Design, Flipped on Its Head 

The ACA’s principal goal was near-universal health insurance coverage, 

which was to be accomplished through its federalism architecture for 

Medicaid and the exchanges, the law’s 2 key structural mechanisms 

that relied heavily on the states and are the focus of this chapter. First, 

as noted, the ACA would have expanded Medicaid eligibility to all 

nondisabled, childless adults under age 65 earning up to 138% of the 

federal poverty level (FPL). Before the ACA, states were required to 

cover only the categories of low-income individuals who were histori- 

cally the “deserving poor’; others were excluded unless states used their 

own funds to cover them or obtained a federal waiver. Many states 

chose to cover just the very poorest members of optional populations; 

Texas, for example, only covers childless, nonelderly adults earning up 

to 17% of the FPL, about $2,123 per year. 
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Second, the ACA introduced new supports for individual and 

small-group health insurance markets—for those who cannot secure 

insurance through a government program or a large employer—by cre- 

ating the one-stop-shop health insurance exchanges. Exchanges ensure 

that all plans offer a minimal level of coverage, including 10 essential 

health benefits, within a prescribed rate structure; make the options 

transparent; and determine tax subsidies to make purchasing insurance 

more affordable. 

Although both pillars of the ACA rely heavily on states, their gov- 

ernance structures were designed differently. The Medicaid expansion 

was intended to be more national in the sense that the. ACA required 

the new new w Category ¢ “of « stay to viele nationwide; aoe state's s failure 

pected to run their own insurance markets but had s some 1e flexibility i in 
how the exchanges were to be designed. Further, if states chose not 

to or failed to operate their own exchanges, the federal government 

would do so for them, creating a federal fallback that does not exist for 

Medicaid. 

But the ACA’s federalism as implemented was the mirror image 

of its federalism as drafted. The exchanges became_more-nationally 

governed than expected, and Medicaid expansion became more state 
driven. This flip occurred because states destabilized the law in un- 

foreseen ways; in particular, the states became the primary drivers of 

litigation-based resistance: 26 states brought the first major ‘Supreme 

Court challenge to the ACA, the constitutional challenge in NFIB. 

States again brought the second major Supreme Court challenge to the 

ACA, the statutory question in King v. Burwell, which, as discussed in 

Chapter 8 of this volume, challenged the legality of insurance subsidies 

on federal exchanges. In the 2014 challenge to the ACA’s contraceptive 

mandate 20 states also filed friend-of-the-court briefs. And 20 states 

launched the fourth and latest major battle, Zexas v. United States, also 

discussed in Chapter 8, challenging the existence of the entire ACA 

on the ground that the law cannot function without an enforceable 
insurance mandate. 

The effects of these state-led legal challenges on implementation 
cannot be overstated. The courtroom strategy—not only the victo- 
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the ACA’s design. For ‘the 2 2 pears) NEIB 3 took to. ) reach ‘the Supreme 

Court, the ACA’s future was uncertain. Many states had started plan- 

ning for exchanges. but halted those plans when the litigation gained 

momentum. Eventually, resistance to implementation became a litmus 

test for loyalty to the Republican Party. Republican-controlled states 

faced enormous pressure to refrain from implementing the law, and 

most succumbed to that pressure. Nine states passed laws requiring 

legislative approval for any state implementation of the ACA, and 18 

states passed laws stating that they would not implement or enforce the 

individual or employer mandates.‘ 

Regarding Medicaid, the Supreme Court’s 2012 decision in NFIB 

largely upheld the ACA, but it ruled that the mandatory Medicaid 

expansion was unconstitutional. The Court’s remedy was to render the 

expansion optional for each state, a major change in the ACA’s design 

that handed the states dramatic new negotiating power vis-a-vis the 

federal government. 

States took advantage of these unexpected developments. States 

interested in expanding Medicaid negotiated concessions to which 

many Medicaid experts objected, including premiums, tiered coverage 

and benefits, enforceable co-payments, limitations on nonemergency 

medical transportation, limited retroactive eligibility, and (under the 

Trump administration) even work requirements. States also worked 

with the Obama administration to innovate new forms of insurance 

exchanges that allowed them to retain control but still publicly appear 

to be resisting. 
The Obama administration, as we have previously documented, 

said it was playing a “long game.” It wanted to see the ACA imple- 

mented, even if controversial concessions to the states were necessary 

to get there. The administration also needed the states as a practical 

matter because the federal government did not anticipate and could 

not have handled implementing all aspects of the ACA alone. HHS 

Secretary Kathleen Sebelius—a former governor—negotiated with 

each state individually when it came to Medicaid and the exchanges, 

a strategy that many credit with getting numerous states on board. 

Former federal officials stated that “federalism was everything we did.” 
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Negotiating Medicaid 

The Medicaid expansion has occurred in waves, each with unique 

federal-state dynamics. The first wave began even before VFIB. Led by 

Minnesota, 7 states took advantage of ACA provisions allowing early 

expansion at a state’s usual federal funding match before the ACA’s 

increased match took effect in 2014. 

The second wave came after NFIJB. Democrat-led states opted 

into Medicaid expansion as drafted in the ACA, anticipating the 

January 1, 2014, implementation date. Governors of split and even 

Republican-led states also stepped up, as states like Kentucky (Dem- 

ocratic governor, split legislature); Ohio, North Dakota, and Arizona 

(Republican governor and legislature); and Nevada (Republican gov- 

ernor, Democrat-majority legislature) expanded, sometimes despite 

recalcitrant legislatures. The National Governors Association's annual 

meeting one month after VF/B was a turning point, galvanizing states 

to explore their new leverage. HHS fed their interest soon after that 

meeting, issuing guidance and indicating that the door was open for 

expansion negotiations. HHS also informed states that Medicaid ex- 

pansion could occur any time, a totally different timeline from the 

ACA’s design. 

The third wave introduced “red-state” policies into Medicaid expan- 

sion. It began in September 2013, when Arkansas became the first state 

to obtain a demonstration waiver for ACA expansion, pioneering pri- 

vatization of expansion by funneling the newly eligible population into 

private insurance available through the exchange rather than enrolling 

beneficiaries in traditional Medicaid. After Arkansas, states learned to 

wait out other states’ negotiations, seeing that they could benefit from 
others’ efforts. 

The fourth wave saw the new phenomenon of states renegotiating 

expansion after witnessing HHS’s new concessions to other states. It 

also saw the transition to a new administration that was hostile to the 

ACA and eager to make even more novel Medicaid concessions, includ- 

ing work requirements never before approved in Medicaid’s history. 

The Obama administration surely knew that the waiver concessions 

it was granting set a precedent. As one former federal official told us: 

“Anything you give to another state you have to assume the next state 
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will come in and ask for that and more. There was a sense among states 
that . . . it was best to be last in line for the next negotiation.” 

Kentucky led this trend in 2016 with a waiver application, which 

was held over from the end of the Obama administration into the 

‘Trump administration, requesting work requirements and other cov- 

erage limitations. In January 2018, after Congress failed to repeal the 

ACA, the Trump administration issued a policy encouraging work re- 

quirements, and Indiana, Arkansas, New Hampshire, Arizona, Michi- 

gan, Ohio, and other states quickly applied. As of fall 2019 the Trump 

administration had approved work requirements in 10 states, 7 more 

had requests pending, and lower federal courts had struck down Ken- 

tucky’s, Arkansas’s, and New Hampshire’s waivers, with litigation in 

those states and others continuing. Notably, even nonexpansion states, 

including Alabama, Mississippi, South Carolina, and Wisconsin, have 

sought work requirements and other limitations in waiver negotia- 

tions, such as Tennessee’s proposal for a modified block grant. On the 

other hand, after the 2018 election some states may be reversing course, 

another example of the dynamic landscape. 

Throughout, Medicaid expansion became the focus of democratic 

engagement. State governments fractured over the decision. Repub- 

lican governors, bombarded by stakeholders, broke with their own 

party-controlled legislatures to find ways to expand. (State legislators, 

in contrast, often focused on the short-term political gains of opposing 

“Obamacare.”) Litigation ensued over some governors’ attempts to by- 

pass recalcitrant legislatures. 

Medicaid also has been on the ballot in 5 states, all red (or purple) 

at the time of the referendum. In 2017 Maine had the first successful 

voter initiative, created to defeat an antiexpansion Republican gover- 

nor who vetoed expansion legislation multiple times. Three of the 4 

states that voted to expand Medicaid in 2018 were red states (Utah, 

Idaho, and Nebraska). Montana’s expansion was up for renewal with 

tobacco tax funding and was defeated by Big Tobacco pouring in ad 

money (Montana renewed anyway but added new work requirements). 

Some state governments, whose resistance was trumped by their voters, 

have implemented voter initiatives narrowly—for instance, by seeking 

demonstration waivers with work requirements, limited retroactive en- 

rollment, and spending caps. 
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Perhaps most surprisingly, Medicaid expansion became the focal 

point of the 2017 congressional battle to repeal and replace the ACA. 

Although the ACA itself embraces a, somewhat ambivalent mix of pri- 

vate-market and government-provided models for health insurance, 

Medicaid expansion embraces the public insurance model. During 

2017 Fepeal-and-replace fights, swing-state senators and a coalition of 
bipartisan governors repeatedly emphasized the importance of retain- 

ing the ACA’s Medicaid expansion. Coverage losses from any potential 

repeal were also a focal point. Medicaid’s core value—a government 

guarantee of universality in coverage—became ; a symbol of what pro- 

tecting the ACA meant. No one could have predicted after VVFIB that 

Medicaid would later get credit for saving the ACA from repeal. 

So was the ACA’s federalism, as implemented post-NVFIB, good 

for the health policy goals the statute aimed to accomplish through 

Medicaid? As detailed in Chapter 12, the states committed to the pro- 

gram have experienced the ACA’s intended improvements, with more 

than 300 studies showing expansion is a plus for health policy goals.° 

For example, expansion states have increased coverage, with gains for 

historically vulnerable populations, including minorities, people with 

low education, and the poor; improved access to care; and decreased 

maternal and infant mortality. Expansion decreases health disparities 

and improves social determinants of health such as financial stability.’ 

Some evidence indicates that Arkansas-style premium assistance waiv- 

ers experienced little difference in coverage as compared to traditional 

Medicaid expansion. But states that implemented waivers imposing 

premiums (like Indiana) have created barriers to enrollment that de- 

crease coverage.® Arkansas showed immediate effects from work re- 

quirements, with more than 18,000 people disenrolled within 3 months 

in 2018 and no increase ip coploymeny or ples “sponsored insur- 

pera ee 

especially oo for states with see rates of uninsurance ee 

the ACA. Since 2010 more. than. 100 rural | hospitals have, closed nation- 

ence e budget eae or savings aH economic ‘growth. Expansion 

also has been linked to lower insurance premiums in non-Medicaid 
marketplace plans. 
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The ACA as drafted—with its unequivocal, nationwide Medicaid 

expansion—was likely the best available choice from a health policy 

perspective. Even optional expansion fared well enough under an ad- 

ministration committed to Medicaid, allowing policy tradeoffs as part 

of its strategy to cover as many people as possible. But the situation 

is different with an administration hostile to the law. Medicaid’s flex- 

ibility has enabled new attempts to undermine the program. ‘This is 

not to say that a strong federal baseline—like the ACA was supposed 

to have—that allowed for some state tailoring would necessarily be 

undesirable. And nevertheless, Medicaid under the ACA now insures a 

population that had been excluded from cc 

covers s nearly V4 of the population. 

overage fi > for “decades « and 1 now 

Conversely, even though optional Medicaid expansion has been 

inferior to mandatory expansion from a health-outcomes perspective, 

that structure has brought unexpected political and instrumental ad- 

vantages. By putting the choice to each state, the Supreme Court un- 

wittingly made Medicaid the subject of constant public « deliberation. 

Americans were ‘compelled to ) engage i in democratic processes to defend 

Medicaid. Negotiated waivers also have invested state bureaucrats more 

deeply in their Medicaid programs and opened lines of communication 

with federal administrators, which have been public under the ACA. 

As such, whether the ACA’s federalism was good for the law de- 

pends largely on what role federalism is supposed to play in health 

policy. Do we rely on the states for better health outcomes? Or merely 

for political or governance reasons? Does state implementation achieve 

either goal? We return to this point at the end of the chapter. 

Strategic Adaptivity and State-Federal Structures 
in the Exchanges 

Insurance exchange implementation likewise encountered obstacles 

within the unexpected flipped state-federal dynamics of the ACA. Ev- 

ery state except Alaska received exchange planning grants shortly after 

DC—all obnitrdlled = Democrats—had decided to establish their own 

exchanges. 
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On the surface, a red vs. blue state divide emerged between federally 

operated exchanges and state-operated ones. Ironically, in refusing to 

implement their own exchanges, the resisting states triggered the ACA’s 

mandated fallback of a federal exchange within their borders. Doug- 

las Holtz-Eakin, a prominent Republican economist and former head 

of the Congressional Budget Office, opined that inviting the federal 

government to operate a state’s exchange would be a “Trojan Horse” 

that would pave the way for a full-scale federal takeover of state insur- 

ance markets. But the hot politics of the opposition turned the ACA’s 

federalism expectations on its head. Republican-led states—which had 

fought hard in Congress for the ACA to have a state-led structure in 

the first place—effectively nationalized the ACA within their borders, 

while most Democrat-led states were the ones that chose a state-led 

structure. 

Below the surface, however, the exchange governance structures were 

more complicated. Congress's initial structural allocation was more of a 

starting point than an endpoint in terms of the exchange-design options 

that emerged. States worked with HHS to develop a variety of different 

models and moved among them. Some federal-exchange states became 

state-exchange states and vice versa. Mixed models emerged. It became 

difficult to deduce merely from a state’s political leaders or even from 

the type of exchange structure a state adopted how much policy control 

any state exerted over its exchange. In other words, the way a state’s 

exchange operated had less do with the formal governance structure of 

the exchange and more to do with the policy choices made within each 

state and its engagement with the Obama administration. 

Some Democrat-controlled states, like Oregon, wanted to imple- 

ment their own exchanges but met technical challenges that led them 

to fail and to rely on the federal exchange. Those “blue” states appeared 

to be “red” in the sense that the federal government operated their 

exchange; however, their insurance commissioners closely cooperated 

with federal officials to manage the exchange. Other exchanges that 

looked red—where the federal government took over exchanges after 

states publicly refused to implement them—actually have a great deal 

of engagement through their own insurance commissioners. Almost all 

states review their own rates and plans, regardless of exchange structure. 
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Throughout, state officials anxious to keep control over their insur- 

ance markets were worried about appearances. They needed to look 

resistant to “Obamacare” to save face with the Republican Party even 

as they secretly sought guidance and cooperated. The Obama admin- 

istration enabled these subterfuges and more. It allowed new forms of 

exchanges to develop and kept collaboration under the radar as needed. 

HHS proved remarkably adaptive. In 2011, when it seemed that the 

strict binary choice between a state or federal exchange that the ACA 

appeared to offer would lead very few states to establish their own ex- 

changes, HHS developed a hybrid model, the partnership exchange, 

which was attractive to some red states because they remained federal 

exchanges (and therefore they still appeared to be resisting) but gave 

states significant control. Partnership exchanges left important deci- 

sions such as consumer assistance, plan management, and insurer over- 

sight to the states. One official called this the “secret boyfriend model” 

of federal-state implementation: states treasured their relationships 

with the Obama administration but were ashamed to reveal them. 

And, as with the Medicaid expansion, exchange implementation 

often divided state governments controlled by a single party. Four of 

the 7 states that adopted a partnership exchange model used purely 

executive authority to do so, avoiding the need for legislative approval. 

In some states insurance commissioners anxious to retain market con- 

trol but unable for political reasons to sign onto a written agreement 

for “partnership” with the federal government worked with HHS to 

get around these obstacles. HHS facilitated their efforts with another 

new exchange model, the “plan management” exchange, which specif- 

ically allowed insurance commissioners, rather than governors, to set 

up federal exchanges that gave states policy control and deleted any 

symbolic mention of partnership. Yet another type of exchange, the 

State-Based Marketplace-Federal Platform, emerged soon thereafter to 

allow states that needed support from the federal government's Health- 

care.gov technical platform to receive it but to continue running their 

own exchanges. 
Some states copied other states’ exchange designs rather than re- 

inventing the wheel. The classic federalism vs. nationalism—“1 or 

5st”—policy models choice in which Congress usually engages when 
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structuring new federal programs seemed too extreme; ACA imple- 

mentation suggested a middle ground instead. As Connecticut's Ex- 

change Chief Kevin Counihan (later chief executive officer of the 

national exchange) said in 2014: “We don’t need 50 of these things, but 

we may need 8.” 
As for health policy outcomes, for the first few years of ACA imple- 

mentation the particular governance structure of any state’s exchange 

did not appear closely linked to any particular health outcomes. What 

mattered more was a state’s engagement with the ACA. Many such 

states, even without their own exchanges, made their own policy deci- 

sions on matters, including conducting plan management; setting geo- 

graphic rating areas, reinsurance, and risk adjustment formulas; and 

running rate reviews and medical-loss ratio. Those states that engaged 

with the ACA generally performed better across metrics like premium 
prices and number of insurers than those that did not, even if the state 

did not operate its own exchange. 

But as with Medicaid, under a new administration hostile to the 

ACA, choice of governance structure has become much more signif- 

icant. Under the Obama administration states with federal exchanges 

received as much if not more federal support as states with their own 

exchanges. But the Trump administration has tried to destabilize the 

ACA. It has attempted to splinter and refragment the insurance mar- 

kets, permitting states to offer cheaper short- term yand association-based 

health plans that are not “subject | to the same protections as exchange 

plans. It also has tried to depress enrollment, shortening the period 

for open enrollment, decreasing advertising, and defunding person- 

nel (“navigators”) charged with connecting people to plans. Federally 

operated exchanges are more susceptible to these hostile efforts simply 

because the federal government has control over those exchanges. And 

states that wish to undermine the ACA are enabled by an administra- 

tion with similar goals. 

However, states running their own exchanges can choose to forego 

these new options, continue to aggressively enroll, and undertake other 

efforts to strengthen their own markets." These choices make a differ- 

ence. For 2019 open enrollment, in federal-exchange states enrollment 

declined while state-exchange states and state-based-federal-platform 
states had increased enrollment. States running their own exchanges 
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have also had lower marketplace premiums,” more insurers offering ex- 

change plans in that state,'? more plan selections, and increased Med- 
icaid enrollment." 

State-based exchanges also implemented other policies to maintain 

insurer participation in the face of federal uncertainty surrounding the 

ACA. California, for example, modified insurer contracts to allow car- 

riers that incurred losses in 2018 due to federal policy or enrollment 

changes to recover those lost funds in future years. 

More generally, tegardless of exchange structure, the ACA’s fed- 

eralism gives states “significant. policy. flexibility, and this has eae 

helpful for states interested in stabilizing their insurance markets." 

Creative state administrators have used the choices the ACA offers 

across plan structures to shift more of their populations into the mid- 

dle level plan—the silver plan—because under those plans individuals 

pay only a fixed percentage of their income, with tax credits absorb- 

ing the rest.'° By shifting the increased costs due to ACA sabotage to 

silver-plan premiums, a practice known as silver loading, the federal 

government paradoxically winds up picking up most of the tab for 

its own undermining actions because the federal government provides 

the subsidies.” One recent study found that silver loading increased 

enrollment by 8% in exchange plans among individuals with incomes 

over 200% of FPL, “largely offsetting the effects of other, simultane- 

ous federal changes in policy and practice that depressed participation 

levels.”'® Somewhat ironically, the vast majority of federal-exchange 

states also have engaged in silver loading because that decision remains 

in the hands of state insurance commissioners regardless of exchange 

structure. States with both types of exchanges—including Maine, New 

Jersey, Maryland, Wisconsin, Oregon, Alaska, and Colorado as of this 

writing—also have pursued reinsurance waivers to stabilize their _mar- 

kets and to lower premiums. 

Legal Entrenchment Through the States 

States’ legal actions to implement the ACA also directly furthered 

the law’s entrenchment and resilience. States had to pass numerous 

laws and adopt regulations to implement the new insurance reforms, 
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especially states running their own exchanges. States worked furiously 

to implement essential health benefits packages, bans on discrimina- 

tion based on preexisting health conditions, new rating standards, and 

more—and often customized those reforms for their specific markets. 

In the context of Medicaid many states had to enact new laws to au- 

thorize, fund, or otherwise implement expansion, and some states also 

had to implement pro-Medicaid ballot initiatives. 

Perhaps even more significantly, at least 18 states to date—some Re- 

publican controlled—have enacted aspects of the ACA’s reforms into 

their own laws. For example, states have enacted their own state-law 

versions of protections for people with preexisting conditions, com- 

munity-rating requirements, and insurance-purchase mandates, giving 
those reforms legal permanence even if the ACA is repealed at the fed- 

eral level. Similarly, Washington and Colorado have enacted legislation 

creating state-based public insurance options that build on each state’s 

Medicaid expansion and exchange. A handful of other states are con- 

sidering comparable Medicaid-based reforms. 

That space for states to exercise policy control and, with it, to le- 

gally entrench the ACA’s reforms would not have existed had the ACA 

nationalized the entire insurance market—because a nationalizing law 

would have legally preempted and prevented states from legislating on 

the same topics. This is another practical and political benefit of the 

ACA’s federalism structure that has mattered more in the face of per- 
sistent opposition. 

Conclusion: What Is Federalism in Health Care For? 

Was the ACA’s state-federal structure a benefit or a detriment? We are 

more confident that the ACA’s federalism was pragmatically beneficial 

in terms of passing and entrenching the law, and in retaining an im- 

portant role for states in health care policy, than that it benefitted health 

policy outcomes, especially in the context of Medicaid expansion. Fed- 

eralism’s predictable variability raises moral questions about inequities 

across states when we know states make different policy choices, espe- 

cially if strong federal baseline rules do not guide those choices. Those 

moral questions are heightened when medical care is on the line. 
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ACA implementation also deconstructs traditional assumptions 

about the benefits of federalism. Common reasons why policymakers 

turn to federalism in statutory design—including a desire to advance 

intergovernmental cooperation, state autonomy, and policy experi- 

mentation—do not seem to rely on “federalism” in the ACA at all. 

Especially in the context of the exchanges, formal federalism architec- 

ture mattered much less to generating policy variation and state con- 

trol than did each state’s interactions with HHS, its engagement with 

policy, and its resulting choices. We saw all of the traditional federalism 

values through all kinds of exchanges, whether federally run, state run, 

or hybrid. 

Finally, it is impossible to know whether the ACA would have “done 

better: without its federalism. Tha counterfactual scenario—fully na- 

politically feasible when the ACA was drafted a It is plausible 

that a fully nationalized ACA might have achieved more complete and 

more stable reform more quickly and with fewer constitutional ques- 

tions.’? But it also could have occasioned less state and public buy-in 

and been more susceptible to later executive branch attempts to under- 

mine it. 

Today, even as some states continue to fight the law, others have 

taken on ACA stewardship in the face of federal hostility, not only in 

savvy administrative, financial, and policy decisions that have stabi- 

lized the law but also in litigation: more than 20 state attorneys general 

are currently defending the ACA and its goals of universal coverage in 

court. The enduring fights over the law, largely enabled by the choices 

that the ACA’s federalism puts to each state and its citizenry, have kept 

health care policy front and center for more than a decade. The de- 

bates and policy decisions that have emerged from those fights may 

ultimately be responsible for paving the way toward even more com- 

prehensive, universal—and, ironically, national—reform. Proposals for 

some form of universal health care, such as Medicare for All, are being 

debated in ways not seen since the end of World War II. The national 

conversation the ACA generated, often through its state-oriented, ne- 

gotiated implementation, is largely responsible for that. 
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As with any law of its complexity and ambition, the Affordable Care 

Act (ACA) vests in the sitting president broad implementation discre- 

tion. The law is not a blank check: in many ways both large and small, 

the ACA shapes and constrains the exercise of executive power. But 

Congress has neither the institutional resources nor the attention span 

to micromanage the rollout of a massive health program. It has no 

choice but to delegate. 

Naturally, both President Obama and President Trump have drawn 

on their authority to tailor the ACA to their policy preferences. Nei- 

ther president, however, has been able to turn to Congress for more 

sweeping changes to the law. Stymied in Congress and buffeted by the 

partisan combat over Obamacare, they have come under enormous 

pressure to ignore legal constraints that stand in the way of their polit- 

ical objectives. The story of the ACA’s implementation is thus a story 

of two presidents who have tested —and at times exceeded—the limits 

of their legal powers. 

Yet Obama and Trump have committed very different legal sins. 

President Obama's lawbreaking reflected his efforts to cope with the 

ambiguities, omissions, and outright mistakes that are common in any 

massive law and were especially common in the ACA. To implement 

the bill in the face of congressional resistance, the Obama administra- 

tion cut corners. President Trump, however, exploited his position as 
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the head of the executive branch to mount an unconstitutional cam- 
paign to ) sabotage the very law he is is charged 1 with faithfully executing 

“Te would be comforting to treat these legal violations as rons 

responses to particular features of the ACA or to the intensity of debate 

over health reform. But they cannot be so easily dismissed. The ACA 

is the most assertive effort in 50 years to make good on the claim that 

health care is a right, not a privilege. That is another way of saying 

that the have-nots have a moral claim to the resources and privileges 

of the haves. The campaign against the law isthe reactionary ‘counter=— 

mobilization of those who believe that the principles animating the 

ACA pose an incipient threat to the established order. No wonder that 

health reform provoked the most rancorous battle over a piece of do- 

mestic legislation since the adoption of the Civil Rights Act in 1964. 

The fight over the ACA may therefore offer a disquieting preview 

of what may come if Congress moves to address the nation’s other 

yawning inequalities. Like the ACA, future laws will delegate wide 

authority to the president. They too will contain unanticipated flaws. 

And they will also be subject to implementation by hostile presidents. 

Legal constraints.on the executive branch buckled in the white-hot 

heat of the battle over the ACA. They o could melt away altogether i in 

the next war. 

President Obama 

In November 2010, a scant eight months after the ACA’s adoption, 

Republicans took control of the House of Representatives. Spurred 

by a Tea Party that saw Obamacare as its principal grievance, the res- 

tive House majority committed itself to dismantling the law. Without 

Congress to help it iron out implementation difficulties, the Obama 

administration was on its own. 

The Delays 
In July 2013, Valerie Jarrett, a senior adviser to the president, announced 

that the administration would temporarily suspend enforcement of the 

so-called employer mandate. Technically, the name is a misnomer: the 
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law imposes no mandate but instead exacts a tax on larger firms that 

do ‘not offer health insurance to their workers. That tax serves a dual 
purpose: it encourages employers to offer coverage and, failing that, 

generates revenue to offset the costs of the ACA’s coverage expansion. 

Under the law, the employer mandate was supposed to go into ef- 

fect in 2014. But the administration, under intense pressure from busi- 

ness groups, said that it would not collect the tax that year. “In our 

ongoing discussions with businesses,” Jarrett explained, “we have heard 

that you need the time to get this right. We are listening.’ Later, the 

administration announced additional suspensions of the mandate for 

midsize firms. 

These were not the only delays. In pressing for the ACA’s adoption, 

President Obama repeatedly promised that “if you like your health 

care plan, you can keep it.’ But that was not exactly true. The ACA 

imposed stringent new rules on privately sold insurance—including 

limits on out-of-pocket spending and a mandatory suite of benefits— 

that rendered most existing policies unlawful. (The law did include a 

grandfather clause, but it was too narrow to save most plans.) As 2013 

came to a close, thousands of people began receiving cancelation no- 

tices in the mail. 

Republicans pounced. As the political heat rose, moderate Demo- 

crats in Congress began to clamor for legislation. The administration, 

however, feared that any law that could make it through a Republi- 

can-controlled House would damage the ACA on the eve of its imple- 

mentation. President Obama called for an administrative fix, one that 

entailed another delay. In a letter, the Department of Health and Hu- 

man Services (HHS) invited state insurance commissioners to waive, 

for one year, the ACA’. new—rules_forexisting _plans.? More than 30 

states did, and ge subsequent letters have extended the administrative 
fix through 2021.* 

Was it legal for the Obama administration to delay parts of the 

ACA? In general, the executive branch has the discretion to choose 

when and how to enforce a particular law against particular offenders. 
As the Supreme Court has said, a federal agency knows best “whether 

agency resources are best spent on this violation or another.”> In the 
Obama administration's view, delaying the employer mandate and the 
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ACAs insurance rules amounted to a routine and temporary exercise of 
enforcement discretion. 

The ACA delays were unusual, however, because they were not ef- 

forts to target limited enforcement resources at the worst offenders: 

Congress in an effort to minimize threats to a fledgling statute. The 

delays were also unusual in that they were announced publicly. The 

federal government u usually keeps its enforcement policies secret _be- 

cause it wants ts peopl e to comply with the law even if it does not wish 

to prioritize its enforcement. Here, however, the publicity was neces- 

sary to relieve employers and insurers of their legal obligations. As the 

courts have explained, “An agency's pronouncement of a broad policy 

against enforcement poses special risks that it has ‘consciously a and eX- 

pressly adopted a a general policy that is so extreme as to amount to to an 

abdication of its statutory responsibilities.”® 
In short, President Obama lacked the power to prospectively license 

large groups s of people to disregard one of Congress's laws.’ Doing so 

violated his constitutional obligation to “take Care that the Laws be 

faithfully executed. °8 The delays may also embolden future presidents 

to delay laws that they dislike. Indeed, early in his presidency, President 

Trump toyed with suspending enforcement of the individual man- 

date—which, like the employer mandate, was also a tax.’ 

The Cost-Sharing Payments 
To make individual health plans affordable, the ACA offers generous 

subsidies to cover the costs of monthly premiums. Those subsidies, 

however, do not cover out-of-pocket payments, which can be extrava- 

gantly large: deductibles for an exchange plan in 2019 averaged $4,375.” 

To address the problem, the ACA requires insurers to give their 

lowest-income customers a large discount on their out-of-pocket pay- 

ments. In exchange, the ACA promises to pay insurers to make up 

for the lost revenue. Without those promised cost-sharing payments, 

premiums for health plans on the exchanges would skyrocket (or so the 

thinking ran at the time of the law’s adoption). With the payments, 

coverage would remain affordable. 
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There was a hitch, however. The Constitution says that “no Money 

shall be drawn from the Treasury, but in Consequence of Appropria- 

tions made by Law.” Although Congress specifically appropriated the 
money for premium. subsidies, the ACA did not include an express ap- 

propriation for the cost-sharing payments. Its absence was apparently 

an oversight—one t that would probably have been addressed had the 

ACA passed through a House-Senate conference committee for a final 

clean-up, as was the original plan. As detailed in Chapter 7, however, 

the death of Senator Ted Kennedy and Republican Scott Brown's sub- 

sequent victory in the Massachusetts special election foreclosed that 

possibility. 

In the normal course, Congress would have promptly appropriated 

the money necessary to make good on its promises. But the ACA was 

not a normal statute, and a Republican-controlled House of Represen- 

tatives was unlikely to supply an appropriation to fund a law that it had 

voted dozens of times to repeal. As the 2014 date for fully implementing 

the law drew near, the Obama administration was in a bind. It could 

either adhere to the Constitution—and watch the ACA collapse—or it 

could find some way to make the payments anyhow. 

The Obama administration took the latter approach, offering a 

paper-thin legal rationale for the claim that Congress had implicitly 

appropriated the money. In the administration’s view, the premium 

subsidies and_ the cost-sharing payments were both essential parts of 

a common scheme to defray the cost of health plans. Congress must 

therefore have wanted the appropriation for premium subsidies to do 

double-duty as an appropriation for the cost-sharing payments. 

The argument, however, does not hold together. To appropriate the 

money for premium subsidies, Congress amended_a portion of the tax 

cede allowing the IRS to return tax refunds to individuals. That made 

sense: the premium subsidies are, in fact, tax credits. Cost-sharing pay- 

ments, in contrast, are direct payments to insurers. It is a big stretch 

to read an appropriation governing refunds for individual taxpayers to 

also cover payments that have 1 thing to do. with the tax code. And 

federal law prohibits the executive branch from reading a law ‘to appro- 

priate money unless the law “specifically states that an appropriation 
is made.” 



EXECUTIVE POWER AND THE ACA 197 

An angry House of Representatives filed suit to challenge the pay- 
ments. Iwo years later, it won its case in federal court in Washington, 
DC.” Although the court put its opinion on hold to allow for an ap- 
peal, President Trump was elected before that appeal could be heard. As 

congressional Republicans moved to repeal the ACA, President Trump 
tried to force Democrats to the bargaining table by threatening the 

cessation of the cost-sharing payments. When repeal legislation stalled 

out, the president unceremoniously terminated the payments. Only a 

clever workaround (so-called silver loading, discussed in Chapter 10) 

has allowed the states to avoid the feared deterioration of their insur- 

ance markets. 

In some respects the Obama Sdeunisttan one decision to ee re ap- 

eA 

niceties eons 

Congress. | But the ee unsettling implications. Will future 

presidents likewise misconstrue appropriations measures when neces- 

sary to achieve their policy objectives? 

Again, the question is not hypothetical. When Congress refused 

to appropriate $5 billion that Trump requested for the construction of 

a wall at the ‘southern border, the administration declared a “national 

emergency” and interpreted an existing law to allow him to reprogram 

funds appropriated for military purposes.’ The statutory argument was 

weak, but no weaker than the argument President Obama advanced to 

make cost-sharing payments. 
The point is not that one bad act leads to another. Trump would 

still have reprogrammed the wall funding even if Obama had been 

more scrupulous about appropriations law. The point, instead, is about 

presidential incentives. Confronted with an uncooperative Congress, 

both presidents broke the law, betting that the American public would 
not punish | them fc for doing so in the next election. They were probably 

right about that: in a country riven by a stark partisan divide, elections 

are unlikely to turn on a president’s adherence to the finer points of 

appropriations law. There is thus reason to worry that our next presi- 

dent will exercise even less self-restraint than either Presidents Obama 

or Trump. 
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President Trump 

President Trump's first act as president was to sign an executive order 

telling his agencies to “take all actions consistent with law to minimize 

the unwarranted economic and regulatory burdens of the act.” These 

were to be temporary measures, lasting only until the president secured 

the ACA’s repeal. When the repeal effort faltered in Congress, however, 

Trump was put into the awkward position of implementing a law he 

hated. 

Trump could have embraced his constitutional duty to “take care that 

the laws be faithfully executed.” Instead, he has used his authority to sab- 

otage the ACA at every turn. Inured as we are to the hardball of partisan 

politics, it would be easy to overlook just how irregular this is. A presi- 

dent is not obliged to exercise his discretion in a manner that his political 

opponents v would prefer, but the Constitution | places out. “of, bounds ac- 

tions that t aim to undermine an act of “Congress i in order to pave the way 

for its elimination. Not since Reconstruction has a president worked so 

systematically to subvert a major congressional initiative. 

The still-unfinished story of Trump’s sabotage may set a template for 

what is to come. One party gains temporary control of Congress and 

the White House and adopts an ambitious new policy, only to watch a 

subsequent president from the other political party move to dismantle it 

through executive action. Guarding against that kind of abuse may prove 

difficult. The ACA, for example, contains more than 40 provisions con- 

templating rulemaking from federal agencies, which is not at all unusual 

for major legislation.'° Though Congress could try to bulletproof future 

laws by narrowing the discretion they afford to the executive branch, 

those laws might then be too rigid to achieve the legislature’s goals. In 

any event, no law of any complexity can be implemented without the 

aid of the executive re aa Eee seen reform will 

be subject, to some degree or another, to presidential tampering. In this 

bitterly divided country, sabotage may become the new normal. 

The Exchanges 

Immediately after taking office, the Trump administration moved to 

destabilize the insurance exchanges. Its first act was to cut 90% of the 
Se 

$100 million that Healthcare.gov had used for advertising in 2016. The 
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administration paired that cut with a 41% cut to the navigator pro- 
gram, which pays for in-person guides to help people buy insurance. 
Still deeper cuts to navigator funding were announced in July 2018. 

None of these cuts was likely to discourage sick people from enrolling; 

they would, however, depress enrollment by healthy people, unbalanc- 

ing the risk pool and driving premiums higher. 

In 2018 the Trump administration proposed two rules that would 

have much the same effect. The first offered a new definition of what 

the ACA calls “short-term, limited duration insurance.” Because short- 

term plans are meant to cover only brief gaps in coverage, they are 

exempt from most of the ACA’s rules. Short-term plans can reject un- 

healthy people, decline to cover preexisting conditions, and exclude 

benefits like maternity care or drug coverage. The only advantage of 

short-term plans is that they are cheap, at least for healthy people. But 

the ACA’s insurance exchanges will struggle to spread risk if too many 

healthy people buy short-term plans instead of conventional insurance. 

Nonetheless, the Trump administration proposed defining short- 

term insurance to include plans that lasted 364 days in the year and 

could be renewed for up to three years. The interpretation is contro- 

versial: Is a health plan that covers you for 99.7% of the year really 

“short term”? Nonetheless, the administration has moved forward and 

hopes to make short-term plans a realistic long-term option for healthy 

people. Many of those same people will be in for a surprise when they 

discover just how stingy those short-term plans are. 

The second rule relaxed restrictions on association health n health plans. Un- 

der federal law, small businesses are re allowed to join together to buy 
poe ney abl NSE OS Rane rn cmc 

insurance for their employees. When they do, the law 1 treats them as 

large e em loyers and exe rom rules requiri to sell 

health plans at much the same price to everyone. In the past, only 

businesses in the same e line of work were allowed to create association 

health plans—all the bakeries in town, for example. The Trump ad- 

ministration, however, sought to relax that obligation and enable small 

businesses in any line of work—and even self-employed individuals— 

to form association health plans. LAS: doy Bonn E os 

As with the rule governing short-term plans, the goal was to allow 

healthier-than-average people to flee the exchanges. Both rules would ar tees 

therefore drive up the costs of insurance for the sicker-than-average 
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people left behind. Among stakeholders, the rules were wildly unpop- 

ular: “More than 95% of health care groups that have commented on 

President Trump's effort to weaken Obama-era health insurance rules 

criticized or outright opposed the proposals,” reported the Los Angeles 

Times.” In the summer of 2018 the Trump administration finalized the 

rules anyway. 

There is nothing unusual about an administration issuing rules to 

interpret an ambiguous law. What is unusual, however, is for an ad- 

ministration to adopt legally dubious interpretations in a deliberate 

effort to thwart the law altogether. Predictably, both rules have been 

challenged in court. In March 2019 one e judge in Washington, DC, 

invalidated the rule governing association n_health plar lans because it “was 
ten a a A 

intended ; and ‘designed to end run the requirements of the / ACA. 18 Not Feat ae 

long after, a different judge on the same court upheld the rule govern- 

ing short-term health plans, reasoning that Congress did not impose 

hard-and-fast limits on the length of plans and that the court “cannot 

simply ignore the legislature’s choice to use indefinite, flexible phrase- 

ology. {As 0 of this writing; both cases have been appealed. 

There is more. Under the ACA’s tisk-adjustment program, insurers 

with relatively healthy enrollees are required to transfer some of the 

premiums they receive to health plans with relatively unhealthy enroll- 

ees. By balancing risk, the program is supposed to discourage insurers 

from competing with one another to attract the healthiest people. Risk 

adjustment i is not controversial and is used in both Medicare Advan- 

tage and Medicare Part D. In February 2018, however, a court in New 

Mexico decided that the HHS rule governing the program was invalid 

because it had not been adequately explained.”° The Trump adminis- 

tration could have issued a new rule to address the court’s concerns. 

Alternatively, it could have appealed and asked that the court’s decision 

be placed on hold. Instead, without warning, the Trump administra- 

tion abruptly suspended risk-adjustment payments, sending s shock- 

waves through the insurance industry.” The political blowback was so 

intense that the administration quickly backtracked. But the signal was 

clear: the exchanges were in the crosshairs. 

The latest blow to the exchanges came in a highly technical rule, 

released in April 2019, that increased the amount that the ACA requires 
people to pay toward their insurance. The details of the new rule are 
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less important than the bottom line: according to the Trump admin- 
cae a ee RE 

istration’s own estimates, 100,000 es, 100,000 people are expected | to lose _cover- 

age on account ‘of the price hike. 22 Nothing i in the ACA demanded 

the change, and leaked documents indicate that HHS recommended 

against it because it “would cause coverage losses, further premium 

increases, and market disruption.””’ But these were virtues, not vices, 

to a White House bent on sabotage. 

All told, the Trump administration's actions are estimated to have 

increased annual premiums on the exchanges by an average of $580.” 

So far, however, the exchanges have survived, mainly because of how 

the ACA structures its premium subsidies. For people earning less than 

four times the federal poverty level (just under $50,000 for an indi- 

of their i income. akon matter how. high premiums g0, n most eae will 

pay the same. The biggest losers, instead, are people earning more than 

four times the poverty level who.need to-cover-every-dollar of t those 

increased premiums. 

Republicans may come to rue their support for the Trump admin- 

istration’ sabotage campaign. The exchanges are the types of pub- 

lic-private partnerships that they have long endorsed as an alternative 

to bloated government bureaucracies. The more dysfunctional the ex- 

changes become, the less defensible these sorts of partnerships appear. It 

is no accident that the Tru Trump -administration’s attacks on the exchanges 

have coincided with an increase in support for reforms like Medicare 

for All that do not depend on private insurance. Such programs may 

also be less vulnerable to tampering by an unfriendly executive branch. 

Medicaid 
As Chapters 10, 12, and 18 explained, the ACA transformed Medicaid 

from a welfare program for the * “deserving” poor into a social-service 

program for all the poor. The Trump administration, however, has 

tried to use its rs executive power to undo that_transformation—most 

significantly, by granting waivers allowing nine states to impose work 

requirements on the expansion population. Nine more requests are 

pending. 

A number of lawsuits have been filed challenging the waivers. 

As of this writing, a district court in Washington, DC, has struck 
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down work requirements in three states: Arkansas, Kentucky, and 

New Hampshire.” The court’s reasoning is straightforward. By law, 

any waivers must be “likely to assist in promoting the objectives” of 

“he Medicaid progam. And Medicaids central objective, the judge 

found, is to extend medical care to needy people. The Trump adminis- 

tration never adequately explained how waivers that would force tens 

of thousands of people off Medicaid could possibly be consistent with 

that objective. 

In so doing, the court brushed aside the Trump administration's 

argument that the point of Medicaid is not just to provide medical care 

but also to improve health. “Were that the case,” the court reasoned, 

“nothing would prevent the Secretary from conditioning coverage on 

a special d diet or certain exercise > regime.”*° Even if work requirements 

might promote health for some people, the administration never 

weighed those health benefits against the harms arising from the loss of 

coverage. The court found that such a failure of explanation made the 

waivers arbitrary and capricious. 

Taken together, the court’s rulings reflect the view that the Trump 

administration cannot use work requirements to thwart the ACA’s 

changes to Medicaid. Whether those rulings hold up on appeal is an- 

other question. In the past, the courts have generally not been moved 

by the argument that Medicaid waivers cannot be used to make funda- 

mental changes to Medicaid. 

Texas v. United States 
Perhaps the Trump administration’s most audacious move against the 

ACA has been its support of a lawsuit seeking to invalidate it alto- 
ee 

gether. As discussed in Chapters 8 and 9, Republican attorneys gen- 

eral from 20 states brought a case in February 2018 claiming that the 

individual mandate—the same mandate that the Supreme Court had 

previously sustained as a proper exercise of Congress's power to tax—is 

now unconstitutional, and that the entire ACA must fall with it. 

In late 2017, after several failed attempts to repeal and replace the 

entire ACA, Congress passed the Tax Cuts _and Jobs Act, which in- 

cluded what President Trump « characterized as “the R Repeal of the highly 

unpopular. Individual Mandate.””” The I Republican attorneys general, 
however, noticed that Congress did not formally repeal the ACA’s 
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command to buy insurance. Instead, Congress zeroed out the penalty 
for going without coverage. Functionally, it was a distinction without 
a difference: only the penalty gave the mandate any force and effect. 

Without a penalty, the mandate was defunct. 

The attorneys general, however, seized on the formal distinction. 

When it upheld the individual mandate as a tax, the Supreme Court 

had also reasoned that it would exceed Congress's powers under the 

Commerce Clause to order people to buy coverage. Now that the tax 

penalty had been repealed, the attorneys general argued, the naked 

mandate that remained on the books could not be defended as a tax. It 

was simply a command and must therefore be unconstitutional. 

From that premise—that the zero-dollar mandate is unconstitu- 

tional—the attorneys general built the astonishing argument that the 

entire ACA must fall. When Congress passed the ACA in 2010, Con- 

gress adopted findings saying that the individual mandate was essen- 

tial. Because those findings remain on the books, Congtess in 2< in 2017 

must still have thought that the mandate was essential—even a man- 

date backed by no penalty. And because this mandate is so intertwined 

with the law as a whole, the entire law must be invalidated. 

The consensus among legal scholars on both sides of the aisle is that 

the argument is frivolous. Congressional Republicans had a chance af- 

ter Irump’s election to repeal the ACA. They did not have the votes. 

Zeroing out the mandate penalty was a consolation prize. As such, 
there is no need to speculate on whether Congress preferred the ACA 

without a mandate to no ACA at all. It made that choice by repealing 

the only mechanism for enforcing the mandate while leaving the rest of 

the law intact. The very same Congress did not harbor the secret belief 

that a zero-dollar mandate was vital to the law’s continued operation. 

The Trump administration saw a chance, however, to achieve in 

court what it could not achieve in Congress. The Justice Department 

has a long tradition, adhered to across Republican and Democratic 

administrations, of defending acts of Congress if any reasonable argu- 

ment can be made on their behalf.?8 Otherwise, the Justice Department 

could pick and choose which laws remained on the books by declining 

to defend when a lawsuit is brought challenging a law it dislikes. Re- 

fusing to defend can thus do violence to the principle t that Congress 

makes the law, not the president. 
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Nevertheless, the Trump administration’s Justice Department threw 

its support behind the lawsuit. Initially, it argued that the individual 

mandate’s supposed constitutional defect required invalidation of those 

portions of the ACA requiring insurers to sell to all comers at more or 

less the same price—in other words, the protections for people with 

preexisting conditions. But it has since decided that the entire Act must 

fall and is now pressing that view in the federal courts. 
By filing suit in Fort Worth, Texas, the challengers were able to chan- 

nel their case to one of the most conservative judges in the country, one 

who had already invalidated prior Obama-era rules implementing the 

ACA. In December 2018 the judge declared the individual mandate un- 

constitutional and the entire ACA invalid.”? On appeal, a conservative 

panel of the US Court of Appeals for the 5th Circuit agreed that the 

mandate could not be sustained. But it asked the judge to reconsider 

whether there might be some portions of the law that could be salvaged. 

As of this writing, most close observers believed the lawsuit is un- 

likely to succeed. Nothing is certain, however, especially where the 

ACA is concerned. And the sheer irresponsibility of the lawsuit is 

breathtaking. The ACA is now part of the plumbing of the US health 

care system and ripping it out would inflict untold damage on the 

economy. Yet the Trump administration has publicly committed itself 

to a legal position that would do just that. 

ae worrisome cll the duty y to detendit is a close cousin to the 

really is so unconstitutional that the ” Temp raisin can make 

no argument in its defense, the law’s continued implementation must 

likewise violate the Constitution. It is not hard to see that as an in- 

cipient justification for refusing to enforce any law that the president 

believes to be unconstitutional, however preposterous or partisan that 

belief might be. 

Conclusion 

One president broke the law to save it. The next abused his power to 

savage it. Each in his own way violated his constitutional duty of faith- 
ful execution. 
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It is tempting but wrong to chalk up the legal violations to these 

presidents’ particular psychologies: an arrogant Obama, an unprinci- 

pled Trump. The truth is bleaker. In high-stakes battles where partisan 

lines have been drawn, the incentives to adhere to the law—the fear of 

political fallout, concerns about judicial review, some ingrained sense 

of morality—may not be robust enough to keep the president within 

bounds. 

After all, the public’s ability to censure a lawbreaking president de- 

pends on knowing when c censure is “is warranted, But the legal experts 

who might object to illegal executive actions are not immune from par- 

tisan tribalism. Few lawyers who support the ACA criticized Obama 

when he broke the law. Those who complained loudest about Obama’s 

lawbreaking have mostly fallen silent under Trump. As claims of law- 

breaking come to be seen as partisan gripes, the American public grows 

numb to arguments that the president is flouting the law. 

And so the rule of law decays. All major statutes—the ACA in- 

cluded—assign vast responsibilities to the executive branch; indeed, 

broad delegations are an ineradicable feature of the modern adminis- 

trative state. But that makes any substantial legislative reform vulnera- 

ble to abuse from the very executive branch charged with overseeing it. 

If we are indeed entering an era marked by the steady erosion of legal 

constraints on. the - president, Congress's authority to chart the country’s 

course will diminish over time—a development with consequences for 

American governance that are hard -to-predict-but likely pernicious. 
The adoption of the ACA marked a progressive victory. The story of 

its implementation, however, offers a cautionary tale. 
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CHAP TE R12 

INSURANCE ACCESS AND 

HEALTH CARE OUTCOMES 

Katherine Baicker and Benjamin D. Sommers 

One of the primary purposes of the Affordable Care Act (ACA) was to 

expand health insurance coverage to previously uninsured Americans. 

A greater share of the US population is uninsured than i than in n any other 

developed nation—so mill million people at the time the ACA was s passed 

in 2010.' The ACA took a multipronged approach to extending cover- 

age. Unlike Medicare, in which coverage is essentially automatic when 

individuals turn 65, the ACA’s multiple coverage options all required 

people to actively enroll. Evaluating the law’s impact requires answer- 

ing 3 key questions. ‘The first is: Who got covered? In other words, 

how many people signed up for the different insurance options under 

the ACA? And perhaps just as importantly: Who did not get coverage? 

Second: Once the dust settled, what were the effects of these gleam- 

ing new insurance cards? Could newly insured Americans afford their 

health care? Could they find providers willing to see them? Did they 

get more primary café, crowd the nation’s emergency departments—or 
both? And the third question is: After billions of dollars spent, were 

Americans any healthier? 

Katherine Baicker, PhD, is a health economist and the dean of the University of 

Chicago's Harris School of Public Policy. 

Benjamin D. Sommers, MD, PhD, is a professor of health policy and economics at 

the Harvard School of Public Health and associate professor of medicine at Harvard 

Medical School. He served as a senior adviser in the US Department of Health and 

Human Services (2011-2012). 
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These critical questions have been the subject of nearly a decade's 

worth of research.” In this chapter we sift through studies by econo- 

mists, physicians, policy experts, and others to answer these questions. 

We will not be able to touch on every study of the ACA—a number 

that, as of spring 2019, had topped 8,500!° Rather, we synthesize the 

literature and focus on some of the most prominent studies with strong 

research designs that provide a representative look at what we know 

about the ACA’s effects. 
The ACA’s coverage expansions came through multiple avenues, in- 

cluding the option for young a y adults to stay on the their parents’ plans; the 

creation of health i insurancé marketplaces (or exchanges), where lower- 

and middle-income families could receive premium tax credits to make 
that coverage more affordable; and a large expansion ‘of Medicaid eli- 

gibility to low-income adults. Each of these types of health insurance 

potentially has short- and long-term impacts on health care and health 

outcomes. Our chapter explores how the ACA affected health insur- 

ance coverage; how insurance affected health care affordability, access 

to and use of health care services, and the quality of care; and ulti- 

mately whether this translated into changes in health outcomes.* Fun- 

damentally, this chapter seeks to answer the question: Did the ACA’s 

coverage expansions work? : 
ee eee eee! 

Coverage Effects: Projections, Website Malfunction, 

Navigators, and More 

October 1, 2013, marked the long-awaited beginning of the ACA’s first 

open enrollment period for the law’s new health insurance market- 

places, where people could sign up for policies that would take effect in 

2014. Newspapers ran “how to sign up” articles, cable news stoked the 

longstanding debate over the law, and many Americans looked forward 

to their first opportunity to sign up for coverage. But almost immedi- 

ately it was clear that something was amiss. The New York Times front 

page declared, “Opening Rush to Insurance Markets Hits Snags.”* The 

words “trainwreck” and “website malfunction” became common par- 

lance. At the same time, news of insurance cancellation notices dom- 

inated discussion of the ACA, as several million consumers received 
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notification that their insurance plans were shutting down because 
they did not meet the law’s new coverage requirements. The fate of the 
marketplaces garnered much of the attention around the law, but it 

was neither the first nor the largest component of the ACA’s coverage 
expansions. In this section we review the evidence on each of the law’s 

main coverage provisions. 

Young Adults’ Coverage 
In late 2010 one of the first ACA provisions to take effect required most 

health insurers to let young adults stay on their parents’ plans until 

their 26th birthday. This policy, often called the “dependent coverage 

provision, was designed to remedy a longstanding problem of low 

coverage rates among young adults. Too old for the Children’s Health 

Insurance Program (CHIP), often in school or entry-level jobs without 

insurance, and sometimes just because they were healthy and thought 

they did not need coverage (leading to the label “young invincibles”), 

nearly 1 out of 3 adults betw 25 had no insurance prior to the 

ACA, the highest uninsured rate among any age group in the United 

States.° 

The dependent coverage provision was implemented smoothly— 
many young adults enrolled, and coverage rates climbed rapidly in 

this age group. By 2012, 2 to 3 million more young adults had health 

insurance (representing as much as 10% of this age group), a change 

demonstrated in several studies comparing insurance trends for the 

19- to 25-year-olds affected by this policy to patterns for slightly older 

adults who were not affected by the change.’ 

Health Insurance Marketplaces and Insurance Market Reforms 
Meanwhile, with plan cancellations and website malfunction dominat- 

ing the news in late 2013, what actually happened to coverage in the 

marketplaces? Despite the troubled roll-out, marketplace enrollment 

grew steadily the first few years of the program—climbing from 8 mil- 

lion in 2014 to 12.2 million by 2017.° 
Although the hubbub over plan cancellations (directly related to 

the law’s new requirements for nongroup insurance plans—i.e., private 

plans not offered through employers) attracted political attention and 

created real difficulties for some of the estimated 2.5 million people 
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whose plans were canceled, research indicates that most individuals in 

this population were eligible for newly subsidized and more compre- 

hensive marketplace insurance, and the cancellation rate was not far 

from the historical norms in this market.’ Thus, few people actually lost 

coverage on net (vs. . having to change plans) because of cancellations. 

But despite the the steady enrollment growth, total marketplace enroll- 

ment fell far short of the original projections, with the Congressional 

Budget Office (CBO) having projected in 2012 that 23 million people 

Cees 

was only half that number.’ 0 ARS ant ) 

There are multiple potential reasons for this gap. One important 

factor is that analysts had predicted that several million individuals 

would switch from employer coverage to the marketplaces. This would 

not have represented a net increase in the number of Americans with 

insurance—just a shift in who provided coverage. But this shift never 

occurred, as overall rates of employer-sponsored insurance 1 remained 

stable after the ACA’s implementation. " Another factor was that the 

marketplaces in some areas of the country experienced significant pre- 

mium growth year to year and high-profile departures by several large 

insurers, which likely dampened consumer interest.” 

Overall, about 25% of Americans without insurance in 2017— 

roughly 7 to 8 million people—were thought to be eligible for subsi- 

dized marketplace coverage but had not enrolled.'? One of the main 

barriers for this group was affordability: more than half described feel- 

ing that the coverage options—even with subsidies—were unafford- 

able.'* Subsidies were thus a major determinant of take-up. Of the 12.2 

million people enrolled in marketplace policies in 2017, 83% (10.1 mil- 

lion) received premium subsidies, with the average annual subsidy of 

$4,600 covering 78% of the total premium.” Marketplace premium 

affordability is likely an even larger barrier for those with incomes just 

above 400% of the poverty level who are not eligible for any subsidized 

coverage under the ACA, though 85% of individuals in this income 

group receive coverage through an employer.!° 

Information challenges and difficulties with the enrollment process 

also were important factors. For instance, 40% of uninsured adults 

in 2017 reported that they had not even_ heard of the e marketplaces.” 
Enrollment was substantially higher i in states that ran their own mar- 



INSURANCE ACCESS AND HEALTH CARE OUTCOMES 213 

ketplaces (even though a fair number of these states also experienced 
technological growing pains as they got their websites up and run- 

ning).'* This is likely due to several factors, including that most states 

running their own marketplaces were more engaged in outreach efforts, 

with political leaders expressing support for the law as well as the ACA’s 

navigator program, which was designed to assist consumers’ efforts to 

understand their options and sign up for coverage. In contrast, other 

states passed laws restricting community organizations’ ability to. help 

with enrollment (on either state or federal marketplaces) or outlawing 

the use of state e funds t to advertise the marketplaces.” Given evidence 
that advertising was an important driver for marketplace signups”? and 

that many low-income individuals in particular benefited from navi- 

gators and application assistance,”' these state and local policy choices 

likely played an important role in total enrollment. 

Medicaid Expansion 
The last of the major aspects of the ACA’s coverage expansion to take 

effect—Medicaid expansion—had the largest coverage impact. The 

changes to Medicaid envisioned by the ACA were sweeping. Prior to 

the law, only certain low-income populations could qualify for Med- 

icaid coverage—primarily children, pregnant women and parents, 

individuals with disabilities, and the elderly. Millions of low-income 

Americans, particularly childless adults, could not qualify for Medicaid 

either because they did not fit into one of these categories or because 

their incomes were still too high to qualify in their states. For instance, 

in Arkansas prior to the ACA low-income parents in a family of 4 had 
HH erent Ne 

to have an income less than $4,000 annually to qualify for Medicaid— 

just 17% of the federal poverty level (FPL).** The ACA aimed to make 

Medicaid available starting in 2014 to all US citizens or qualifying legal 

residents with income below 138% of the FPL—just over $17,000 for 

a single person or $35,000 for a family of 4 in 2019—not just those in 

particular categories of eligibility. However, as noted in Chapters 8 and 

9 of this volume, the Supreme Court's 2012 ruling effectively made 

this expansion optional for the states, which had profound impacts on 

Medicaid. 

The result is that on January 1, 2014, only 26 states (including Wash- 

ington, DC) were participating in the Medicaid expansion. By March 
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2019, 34 states had expanded, and 3 more had passed 2018 2018 ballot initia- 

tives in Favor of expansions that their state legislatures had yet to ) imple- 

ment. All told, over 16 million more people were enrolled i inh Medicaid 

in 2017 than n in 2013—most o ‘of ‘them in expansion ; states, but not all. In 

fact, oS “Medicaid rolls grew by more than 2 million i in nonexpansion 

states.”° a i 
To understand why coverage increased even in nonexpansion states, 

we need to dive into the details of Medicaid enrollment. Coverage in 

the program is not automatic—people who are eligible for the program 

need to sign up in order to be covered, and once they do, they need to 

actively renew their enrollment annually to stay in the program. Be- 

cause of these factors, combined with confusion about eligibility and a 

substantial dose of red tape, researchers estimated that only about %4 of 

eligible adults with no other coverage were enrolled in Medicaid prior 

to the ACA.*4 Media coverage around the ACA, additional spending 

on outreach efforts, a streamlined application process, and possibly the 

influence of the individual mandate all combined to increase enroll- 

ment in Medicaid even among groups who were eligible all along. This 

“welcome mat” or “woodwork effect” led millions of already-eligible 

adults—as well as nearly 1 million children—in both expansion and 

nonexpansion states to sign up for Medicaid starting in 2014.” That 

said, coverage gains from Medicaid were largest in those states that 

did choose to expand eligibility and among individuals who were not 
previously eligible.*° 

Overall Effects on Coverage 

All told, by the end of 2016 the US uninsured rate stood at its low- 

est recorded level, with 90% of the population. having coverage. *7 The 

Obama administration estimated that the number of US residents 

without health insurance had dropped from 50 million before the ACA 

to 30 million (which includes roughly 5 million undocumented immi- 

grants who do not have coverage, while another 6 million in this pop- 

ulation have non-ACA-related health insurance).78 Research attributed 

roughly 60% of this coverage gain to Medicaid and 40% to subsidized 
private insurance via the marketplaces.”’ 

Why did 10% of the population remain uninsured, particularly 
in contrast to the 97% coverage rate attained in Massachusetts after 
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its 2006 health reform, which was in many ways the model for the 
ACA? In part, this reflects the lack of Medicaid expansion in more than 
a dozen states as well as less generous premium subsidies for lower- 
income adults in the ACA’s marketplace than in the Massachusetts 
model (individuals with incomes below 300% of the poverty level in 

Massachusetts receive additional state subsidies to cover a larger share 

of premiums and co-pays than under the ACA). Greater political op- 

position to the ACA in many states than was seen in Massachusetts 
likely played a role as well.°° Finally, Massachusetts began with a much 

lower uninsurance rate before its health reform (and a higher average 

household income) than the country as a whole.*! 

Research examining the overall effects of the ACA on insurance 

coverage rates has shown that coverage gains were substantial in all geo- 

graphic parts of the country—urban, suburban, and rural.*? Although 

insurance rates increased in essentially every major demographic 

group, not everyone benefited equally. The first wave of coverage ex- 

pansion, the dependent coverage provision, benefited young adults 

whose parents had private coverage—a group who were, on average, 

higher income and disproportionately white.*? But the 2014 expan- 

sions increased coverage particularly among lower-income households 

and racial and ethnic minorities.*4 Figure 12.1 shows changes in in- 

surance coverage from 2010 to 2017 by race/ethnicity, using national 

survey data.” The share of nonelderly US residents without any in- 

surance decreased dramatically starting in 2014 for all groups, but the 

largest changes occurred for those groups that started with lower rates 

of coverage—racial and ethnic minorities. By 2017 the historic gap be- 

tween Asian Americans and whites had been eliminated ted entirely, while 

the largest - absolute changes i in coverage occurred among Latinos and 

blacks. The ACA thus substantially reduced disparities in coverage by 

race and ethnicity—but large gaps remain.*° 

What about coverage related to employment—and employment it- 

self? Was the ACA a job killer? Some critics were concerned that the 

ACA’s new coverage options, combined with a new employer mandate 

requiring larger firms to provide workers with insurance or else pay a 

fine, would lead to job losses and the erosion of employer-based insur- 

ance. However, multiple studies have found no evidence of changes 

in overall employment or part-time vs. full-time employment as well 
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Figure 12.1 Coverage Changes by Race/Ethnicity, 2010-2017 
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as no reductions in employer-sponsored insurance.*’ Indeed, among 

workers the largest coverage gains under the ACA occurred among the 

self-employed and those with blue-collar jobs, the groups of workers 

who were least likely to have access to affordable insurance coverage 

through their jobs prior to the ACA.** 

Since 2016, 6, coverage rates | have plateaued and, according to some 

analyses, begun to decline a again. Several studies have found an erosion 

of coverage “fates. in 2017-2018, including the most recent estimates 

from the US Census Bureau.” Why coverage may have declined— 

despite a booming economy—is difficult to determine with certainty, 

but some analysts have pointed to several changes in the implementa- 

tion of the ACA under the Trump administration starting in 2017.° 

These changes include reduced spending on outreach and advertising, 

a shortened open enrollment period, and uncertainty over payments to 

insurers designed to reduce the risk of high-cost patients and to subsi- 

dize lower-income families’ co-pays. 

Moving forward, Congress's elimination of the individual mandate 

through zeroing out the tax penalty, effective in 2019, may also have 

important effects on future coverage, though some studies suggest 
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that the mandate played only a limited role in increasing insurance 
enrollment.“ Finally, new requirements in several states that Medicaid 
beneficiaries must work (or participate in other qualifying “commu- 
nity engagement” activities) to remain eligible may lead to additional 
reductions in coverage.** These trends remain an important area of on- 
going evaluation. 

Affordability of Care and Health Care Use: 
What Can You Do with an Insurance Card? 

Having health insurance is just one factor affecting access to health 
care. As one policymaker put it, insurance expansion without improve- 
ment in health care affordability and access would be a “hollow victory 
of numbers covered.” 

There are several reasons—varying by type of coverage—that in- 
surance might have limited effects on health care use. First, there have 
been longstanding concerns about provider acceptance of Medicaid, 
which is lower than Medicare or private insurance.*4 Several states have 
also implemented higher levels of cost sharing and premiums in Med- 
icaid, which may present a particular challenge given the low incomes 
of those enrolled in the program.” 

Second, marketplace plans vary even more widely than Medicaid 
in their cost-sharing requirements and provider networks, which can 
have important implications for access. The ACA created different 
metal-named tiers for marketplace plans, which vary in their “actuarial 
value’—that is, the percentage of a typical enrollee’s medical expenses 
that the plan will pay for (with the enrollee responsible for the remain- 
ing share): bronze plans cover 60% of expected costs, silver 70%, gold 

80%, and platinum 90%. In addition, those with incomes below 25 

times the poverty level (numbering roughly 60% of marketplace en- 

rollees in 2017) qualify for cost-sharing reductions to cover a portion 

of their required co-pays.*° Overall, silver plans have proved the most 
popular, accounting for 71% of enrollees in 2016 and 74% in 2017; 
21% picked bronze in those years, and less than 10% picked gold or 

platinum.*” Most of these plans included deductibles, with an average 

silver-plan deductible of approximately $3,000 and bronze deductible 
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of $5,800 in 2016.*8 These features are responsible in part for the find- 

ing that, though the uninsured rate has declined sharply under the 

ACA, there has been a simultaneous increase in the share of Ameri- 

cans who are “underinsured”—typically defined by having to spend 

a high proportion of income on health care out-of-pocket payments 

or delaying needed care due to cost.*? This has occurred despite ACA 

provisions requiring certain preventive services to be covered without 

any cost sharing. 

Cost sharing is not the only potential barrier to obtaining care in 

marketplace plans. Although the ACA explicitly outlawed denying cov- 

erage based on preexisting conditions, studies and case reports suggest 

that some plans have taken steps to avoid high-cost patients through 

overly restrictive formularies (e.g., not covering any HIV medica- 

tions)*? and extremely narrow provider networks, in some cases having 

no physicians in certain subspecialties within 100 miles.” The Trump 

administration has issued regulations (now under legal challenge) al- 

lowing for greater availability and duration of short-term plans that 

are exempt from several ACA coverage and rate provisions” and has 

encouraged greater availability of association health plans, which may 

provide cheaper, less-comprehensive coverage than ACA plans. 

Given concerns about high cost sharing, skimpy insurance plans, 

and limited provider availability, how has the ACA actually fared in 

terms of making affordable health care available? 

Despite their reputation as young invincibles who felt they did not 

need health care, the 19- to 25-year-olds who gained insurance via the 

dependent coverage provision did use their new insurance to get more 

care. Surveys indicate fewer young adults delayed needed medical care 

due to cost, while their average out- -of-pocket spending on health care 

declined by 18%.°? An analysis of emergency department visits showed 

that the policy had collectively covered more than $147 million per year 

in costs of emergency care for serious conditions such as appendicitis 

and major fractures. 

Dozens of studies have examined the effects of the Medicaid ex- 

pansion. Figure 12.2 highlights just a few of these findings, including 

significant improvements in affordability of care and financial securi- 

ty.°° Medicaid expansion also led to a wide range of changes in health 

care utilization. Low-income adults were more likely to have a primary 
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Figure 12.2 Changes in Health-Care Access and Affordability in States 
Expanding Medicaid under the ACA Relative to States that Did Not 
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Source: From published studies comparing outcomes among low-income adults in 

Medicaid expansion versus nonexpansion states. All estimates refer to the percent- 

age-point change in outcomes for this population. National analysis is from Sarah 

Miller and Laura R. Wherry, “Health and Access to Care during the First 2 Years 

of the ACA Medicaid Expansions,” New England Journal of Medicine 376 (2017): 

947-956, https://doi.org/10.1056/NEJMsa1612890. No estimates were available in 

this study for “check in past year” and “regular care for chronic conditions.” Three- 

state analysis (Arkansas and Kentucky, which expanded, compared to Texas, which 

did not expand) is from Benjamin D. Sommers et al., “Three-Year Impacts of the Af- 

fordable Care Act: Improved Medical Care and Health among Low-Income Adults,” 

Health Affairs 36, no. 6 (2017): 1119-1128, https://doi.org/10.1377/hlthaff.2017.0293. 

care provider or personal doctor, and they increasingly received preven- 

tive services such as an annual checkup, HIV testing, mammograms, 

cholesterol tests, and screening for diabetes,” though the expansion 

did not appear to increase rates of preventive dental care** (notably, 

paying for dental care for adults in Medicaid is still optional for states). 

Overall, estimates indicate that Medicaid expansion led to a 6 to 16 

percentage-point increase in the share of low-income adults obtaining 

primary care.” 

How about appointment wait times, a perpetual concern in Med- 

icaid and especially so with millions of new people entering the pro- 

gram? The evidence is mixed: one we increase in patients 

experiencing long delays in obtaining appointments,” while another 
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found better availability of appointments after expansion—in part at- 

tributable to a provision in the ACA that temporarily boosted Medic- 

aid primary care payment rates in 2013-2014." 

Other studies using patient surveys showed that Medicaid increased 

the use of medications and reduced patients _ skipping pills due to 

cost.” An analysis of national pharmacy data “showed that the larg- 

est increases in medication use occurred among treatments for chronic 

conditions such as diabetes and cardiovascular disease as well as contra- 

ception—though with smaller effects in states charging higher co-pays 

in Medicaid. 

What about the emergency department (ED)? Many advocates of 

coverage expansion voiced the hope that giving people health insur- 

ance that increased access to primary care would keep them out of 

the ED—and even save money in the process. However, there is lit- 

tle evidence that this occurred. Some studies of the ACA have shown 

reduced use of the ED among young adults gaining private coverage 

and among low-income adults in 2 Medicaid expansion states,“ while 

another study found stable ED rates after the Medicaid expansion in 

Maryland.” However, the strongest evidence on the effect of Medicaid 

on ED use comes from a pre-ACA randomized controlled evaluation 

of Medicaid coverage in Oregon that showed that Medicaid increased 

ED usage by 40%.°° Taken as a whole, it is far from clear that expand- 

ing insurance reduces ED use—and even if it does in some contexts, 

the modest reductions in ED use would not be nearly enough to cover 

the added costs of the other types of health care utilization that increase 

when people gain insurance. Thus, the economist’s refrain that “there’s 

no such thing as a free lunch” applies in health care too: the benefits of 

gaining health insurance come with a substantial price tag. 

What about the effects of marketplace coverage? Here there is far 

less evidence than for Medicaid—mostly because it turns out to be 

more difficult to study. Medicaid expansion created a natural exper- 

iment to study its effects by comparing expansion vs. nonexpansion 

states, but the marketplaces extended coverage simultaneously in all 

50 states, leaving researchers without an obvious group for compar- 

ison. Nonetheless, a few studies offer insights. One study compared 

middle-income individuals without employer coverage prior to the 
ACA to people who did get coverage through their employers. For the 



INSURANCE ACCESS AND HEALTH CARE OUTCOMES 221 

group without employer coverage, the ACA led to significant gains in 
marketplace insurance in 2014 that were associated with an easier time 
affording medications and more office visits.” Another recent analysis 
looked at people just above and below the income cutoff for receiving 

premium subsidies for marketplace coverage and found that receiving 
the subsidies led to a 25% reduction in the risk of being behind on 

housing payments.°° 

Finally, at the population level—despite general concerns over af- 

fordability and whether the system could absorb 20 million more peo- 

ple with health insurance—national survey trends suggested that the 

ACA increased access overall. Data from 2012 to 2015 on over half a 

million US adults showed that Americans have been less likely to re- 

port putting off needed care due to cost and are better able to access 

primary care and prescription medications since 2014, thereby revers- 

ing the negative trends from before the law took effect.” 

Quality of Care and Health Outcomes: 
Did Anyone Get Better? 

Clearly, the expansion of coverage led to real changes in how millions 

of Americans interacted with the health care system, how they paid 

their bills, and how often they saw the doctor. But at the end of the 

day, was the care they received any good, and were they any healthier? 

For the first group to gain coverage under the ACA, young adults, 

serious health problems are fortunately relatively uncommon. But 

studies indicate that some of the first young adults to sign up for coy- 

erage on their parents’ plans were ones with more serious health prob- 

lems,’° and they reported feeling that their health had improved after 

the policy took effect.”’ Young adults suffering from acute appendicitis 
went to the hospital earlier on in their symptoms, which reduced rates 

of perforation.’” Meanwhile, pregnant women in this age group gain- 

ing coverage had better maternal outcomes, with small but significant 

increases in prenatal care and fewer premature births.” 

For the law’s much larger Medicaid and marketplace coverage expan- 

sions, there are also some signs of improved health care quality. Several 

studies have found increased rates of diagnoses of chronic conditions 
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such as diabetes and high blood pressure, a necessary first step to get- 

ting treatment.“ Hunger and poor health outcomes often go together, 

and another study found that Medicaid expansion led to lower levels 

of food insecurity, meaning adults were less likely to go hungry due 

to lack of money.” As a fairly crude measure of whether people diag- 

nosed with chronic conditions are actually getting better care, surveys 

show that among adults who know they have a « chronic medical prob- 

lem, Medicaid expansion led to much higher rates of obtaining regular 

care for those conditions and improvements ‘in the reported quality 

of care.”° In more detailed examinations of chronic-disease care, there 

is evidence of improved care for some conditions—with better blood 

pressure control among community health center patients and higher 

quality of care for patients about to start dialysis for kidney failure.’” 

Patients presenting to the hospital with acute surgical conditions like 

appendicitis, life-threatening aneurysms in their aorta, and poor limb 

circulation experienced improvements in the quality of surgical care 

and health outcomes—with fewer perforated appendices, fewer rup- 

tured aneurysms, and fewer limb amputations.’* At the same time, 

studies of patients in the mei with cardiac disease have not found 

any ‘improvements in quality.” Coe 

~ But here, too, it is challenging to gather persuasive evidence because 

the kind of detailed clinical data needed for these analyses are generally 

only available on the patients who are already engaged in the health 

care system. If one of the effects of expanding coverage is to bring new 

patients into contact with care, these studies may yield biased conclu- 

sions. For this reason, the Oregon health insurance experiment men- 

tioned earlier is still some of the strongest evidence we have on this 

front. In that study, gaining Medicaid did not lead to any statistically 

significant improvement in blood pressure, diabetes control, or choles- 

terol over the first 2 years of coverage, though patients did experience 

substantially lower rates of depression. sa Reece 

But one striking finding in both the Oregon study and several 
ACA studies is that giving people health insurance leads them to _fee/ 

better. A broad, population-level survey showed improving trends in 

self-reported health since 2014,°' while assessments of the Medicaid ex- 

pansion have found improved quality of life and overall well-being,* 
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reduced psychological distress,* and better self-rated health®¢—though 
not all studies show these results.®° 

And that brings us to what is literally the final health outcome— 

mortality. Perhaps no question has motivated fiercer debate about the 

ACA than whether it has saved lives. If assessing the law’s impact on 

chronic diseases and health care quality is challenging, the difficulties 

in doing so related to survival are even greater and the evidence more 

uncertain. Several studies of hospitalized populations have not found 

significant mortality changes, but this approach is somewhat hard to 

interpret because gaining health insurance is likely to alter who comes 

to the hospital in the first place.*° Two papers incorporating broader 

populations have come to different conclusions. One study found that 

among 19- to 25-year-olds, despite their general good health, the ACA’s 

coverage expansion reduced disease-related mortality from conditions 

like heart disease and cancer, compared to slightly older adults not 

affected by the policy.°’ Another study looked at the population of 

nonelderly US residents (under age 65) who had end-stage kidney dis- 

ease and were starting dialysis. In this very high-risk population Med- 

icaid expansion led to improved dialysis care and an 8.5% mortality 

reduction, amounting to 1 death prevented per 18 individuals gaining 

Medicaid coverage.*® 

Mortality changes and health improvements—if they occur at all— 

also may not be evident for several years, both because they represent 

the potential long-term impact of cumulative improvements in access 

to care and because it sometimes takes several years for detailed data on 

these outcomes to become available. In this context it can be helpful to 

look at some of the long-term studies from before the ACA as a poten- 

tial guide. Two large population-based assessments of survival that we 

conducted—one after 3 states expanded Medicaid in 2002-2003 and 

the other after Massachusetts implemented its statewide health reform 

law in 2006 that extended insurance to more than 95% of the state— 

found significant reductions in death rates in the 4 to 5 years following 

the coverage expansions, particularly related to deaths potentially pre- 

ventable with timely health care.® But it is unclear whether similar as- 

sessments under the ACA will produce similar results—or even whether 

this study design is practical. The challenge for researchers looking at 
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the effect of the ACA on population-level mortality is that, unlike these 

prior state-based evaluations, there is no group in the United States 

unaffected by the law to serve as a comparison group. Based on this, 

some scholars have argued that it may not be feasible to tease out the 

impact of the ACA on population mortality.”° More targeted studies of 

high-risk populations like those described above may thus be our best 

indication as to whether the ACA has saved lives. However, even with 

these limitations, 2 recent studies do find suggestive reductions in car- 

diovascular”! and all-cause mortality”” related to the ACA’s Medicaid 

expansion, and future work will continue to explore these issues. 

Final Thoughts: Did the ACA Work? 

We opened our chapter by posing the question: Did the ACA work? 

Having highlighted dozens of studies from a large body of research 

about the law’s coverage expansions, there is no simple answer. If we 

had to give our best cocktail party reply, we would say, “On the whole, 

yes. But in some ways, not as well as hoped. And in many ways, it’s still 

too soon to know.” 

Undoubtedly, the ACA succeeded in bringing health insurance 

coverage to about 20 million Americans who would otherwise be un- 

insured. On average, those gaining coverage have experienced major 

improvements in access to affordable care, have obtained more care 

to treat their acute and chronic conditions, and, by several important 

measures, are feeling better and perhaps even living longer. 

But the ACA fell short of total enrollment targets, expanding cov- 

erage to fewer than half of the nation’s uninsured population, and it is 

possible that some of the law’s early coverage gains are already waning. 

And the health care that was delivered to newly covered populations 

might not have produced as much health improvement as it could 

have. At its 25th anniversary, should the law survive that long, we will 

have a much clearer sense of which changes implemented by the ACA 

have stood the test of time and what long-term effects on health care 

use and health outcomes it has produced. In the meantime researchers 

will continue working to expand our understanding of the effects of 

this complex and far-reaching law. 
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DELIVERY-SYSTEM REFORMS 
Evaluating the Effectiveness of the ACA’s Delivery- 

System Reforms at Slowing Cost Growth and 
Improving Quality and Patient Experience 

Ezekiel J]. Emanuel and Amol S. Navathe 

Some commentators claimed that the Affordable Care Act (ACA) was 

90% about coverage and not much about cost, quality, or transforma- 

tion. Is that claim true? How effective were the ACA’s efforts at trans- 

forming the delivery system to higher quality and lower cost? 

The delivery-system reforms (DSRs) developed or implemented 

via the ACA have been arguably as ‘impactful—if not more impact- 

ful—than the i insurance market and regulatory changes i in curtailing 

the upward trajectory of cost growth. Although the ACA stimulated 

technical policy innovations meant to adjust payment rates, reporting 

requirements, and other matters related to the actual delivery of care, 

its success in changing health care delivery is as much psychological 

and cultural as it is about specific policy changes. 

At the center of the ACA’s approach to DSR is the philosophy that 

fee-for-service (FFS) payment is a major cause of overuse of medical 
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services and poor quality. Inherent in the FFS payment model is the in- 

centive to do more to get paid more, and because fees do not vary based 

on the quality of care, they do not encourage efforts to improve qual- 

ity. This contrasts with how prices are set for most products and ser- 

vices outside of health care, where higher quality yields a higher price 

(think about an iPhone compared to a generic, other phone). Hence, 

the idea underlying the ACA reforms was that changing payment was 

necessary—but not sufficient—to incentivize physicians and hospitals 

toward medical practice that is more cost effective and higher quality. 

Beyond initiating a change in the financial model for care deliv- 

ery, the ACA likely had a deeper impact on the culture of health care 

delivery. Enactment of the ACA convinced clinicians and health care 

organizations that the current system was changing—payment change 

was inevitable and was going to alter care practices. And the payment 

change would require considering both quality and cost—that is, the 

value of health care—when making clinical decisions. This mental and 

cultural change encouraged physicians, hospitals, and others to adopt 

value-based payments—payments linked to the cost and quality of ser- 

vices—in place of traditional FFS, even if they were not immediately 
and obviously financially beneficial. In turn, they would begin to change 

how they cared for patients—such as by changing their office scheduling 
o_o 

practices, attending to to gaps in Care such 2 as immunizations, s, introducing 

more re chronic care coordination, and i integrating mental health ca care into 

psychological change can be observed through the rapid 1 ramp- up in 

participation in many value-based payment programs, many of which 

did not actually have strong financial incentives to reduce FFS spending. 

For example, Model 2 of the Bundled Payments for Care Improvement 

Initiative (BPCI) grew from 304 participants in 2013 to 432 in 2018, and 

the Medicare Shared Savings Program grew from 114 accountable care 

organizations (ACOs) in 2012 to 518 as of July 2019 (see Tables 13.2-13.3). 

Similarly, because of the government’s payment changes, commercial 
insurers seized the opportunities to introduce analogous, value-based 

payment programs, which amplified the i impact of the ACA. 

~Tn these programs, clinicians and health care systems changed prac- 
tice patterns. For example, many participants reduced hospitalizations 
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or use of expensive nursing home care after hospitalization. Conse- 
quently, savings and quality gains increased over time.! This reflects 
well on the provider community, demonstrating strong intrinsic moti- 

vation to improve because extrinsic incentives, both financial and non- 
financial, were not terribly strong. 

These broader psychological and cultural changes have implica- 

tions for the evaluation of the ACA’s DSRs. Inevitably, research fo- 

cuses on the financial and quality outcomes of a single model. And 

ironically, the broad cultural changes may have made it more difficult 

to prove the benefits of each new single payment model the ACA 

spawned. This is because each model gets vetted against the underly- 

ing trend of a system that is moving toward greater value. In critical 

assessment of the policy evaluation literature, we observe this under- 

lying trend: the control group of “health care as usual” in the United 

States itself has been dynamically moving toward greater efficiency 

and health care value. This is likely one reason why single-model eval- 

uations understate the ACA’s true impact on health care quality and 

spending growth. DSR initiatives, even if not included in the actual 

ACA, spurred many other secular trends. For example, in response 

to value-based payment models, many providers have begun sharing 

resources and data and collaborating on patient care together as well 

as contracting with insurers jointly.” Although this may have ripple ef- 

fects: on tnateased piices: in the chpammercial sector, this lias likely had a 

example is is the growth in “participation i in Medicare's atone care 

program, Medicare Advantage. 
This underlying trend may be one critical reason why financial sav- 

ings for individual programs may be lagging behind an otherwise ob- 

viously positive sign—overall health care spending as a percentage of 

gross domestic product (GDP) has roughly plateaued since the ACA’s 

enactment. Spending remains below eS of GDP despite authoritative 

predictions that it would exceed 20%.4 
Another important consideration in evaluating the ACA’s DSRs 

is the timeline of change. The literature on change management in 

business demonstrates that transforming the culture and practices of 

organizations is a 7- to 10-year process, with the most active and clear 
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signs of change beginning in the fourth year.” Making judgments on 

the success or failure of DSR after just a few years of each individual 

program may be premature and lead to erroneous conclusions. 

Ultimately, however, the quantitative evidence we have to date 

comes from single-model evaluations of the many programs that the 

ACA spawned directly or were initiated by the Center for Medicare 

and Medicaid Innovation (CMMI). ‘Ihe ACA contained many im- 

portant provisions that attempted to improve quality and reduce costs, 

including Section 3021, which established the CMMI. The CMMI was 

given $10 billion over 10 years and was charged with developing new 

payment and care-delivery models aimed at reducing costs without 

compromising—and hopefully improving—quality. Although these 

models directly affected payment and care for Medicare beneficiaries, 

CMMI also pursued coordination with commercial payers as part of 

multipayer arrangements in select programs. 

Section 6301 established the Patient-Centered Outcomes Research 

Institute (PCORI) as an independent, nonprofit, nongovernmental or- 

ganization to conduct clinical effectiveness research and improve the 

evidence base supporting patient, caregiver, and clinician decisions. 

These individual reforms span hospital care (the HRRP), pri- 

mary care (the Comprehensive Primary Care [CPC] and CPC Plus 

programs), global budgets models centered around primary care that 

provide incentives to reduce the total cost of care for Medicare bene- 

ficiaries (shared savings ACO programs), and specialty care (bundled 

payments). We summarize the data on each of these programs. 

One overall conclusion is clear: although definitive long-term ef- 

fects on national spending growth and quality are still required, it is 

clear that the shift to value-based payment under the ACA has not 

produced worse quality or outcomes than the previous FFS system. 

Although this is not the goal, it is important that the shift away from 

the old payment system is not harming patients during the transition 

to a more sustainable one. This allows us to take the long view, partic- 

ularly in light of the time it takes to transition payment and physician 

and hospital practices. Thus, the data on DSRs initiated by the ACA 

provide a good rationale for targeting and refining the most promising 

programs, with an aim of increasing cost savings and quality. 



DELIVERY-SYSTEM REFORMS 229 

Hospital Care 

Section 3025 created the Hospital Readmissions Reduction Program 

(HRRP), a program targeted at reducing rehospitalization within 30 

days after an initial hospitalization (called readmission). The HRRP pe- 

nalizes hospitals by reducing Medicare payments if they have excessive 

readmissions within 30 days of initial hospitalization for 6 conditions/ 

procedures: acute myocardial infarction, chronic obstructive pulmonary 

disease, heart failure, pneumonia, coronary artery bypass graft surgery, 

and elective primary total hip or knee arthroplasty. In 2019 the penalty 

was 3% of hospital revenue from Medicare—not a small number, con- 

sidering hospital margins. It is considered a value-based program be- 

cause excessive readmissions to hospitals are likely avoidable and, thus, 

low value. Starting in 2012 HRRP applied to 2,213 hospitals nationwide, 

excluding critical access hospitals and mental health institutions.° 

Before considering the data on the impact of HRRP, it is important 

to note that there is no true control group. Mandating a nationwide 

program without a preceding evaluation period or a staggered roll-out 

makes it difficult to disentangle the program’s true impact from secular 

changes in the dynamic landscape of US health care. This makes strong, 

definitive inferences on program success or failure impossible to ascer- 

tain and strongly suggests that future implementation of new programs 

should be designed with an eye toward ensuring rigorous evaluations. 

Overall, HRRP policy seems to have modestly improved quality via 

small decreases in readmissions without a rise in mortality. However, 

it may have adversely impacted hospitals treating a high proportion of 

low-income patients. ; 

There are 4 distinct findings related to HRRP. Kirst} most evidence 

suggests an overall decrease in readmissions from roughly 21% to 18%— 

that is, a reduction of about 3% on an absolute level and 17% on a rela- 

tive level.” Hospitals subject to penalties under the HRRP had greater 

reductions in readmission rates compared with those at nonpenalized 

hospitals, supporting the idea that the penalties were the reason for the 

declines in readmissions.® Even in communities with declining hospital 

admission rates as HRRP ramped up, 30-day readmission rates seemed 

to decline further. This was despite the fact that patients needed to be 
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sicker to get hospitalized because more patients were being managed 

out of hospitals.” 
However, some studies challenge the claim that HRRP actually re- 

duced readmissions. One concern was whether hospitals simply sub- 

stituted hospitalization with observational stays, in which relatively 

less-sick patients are kept in the hospitals but technically remain as 

outpatients for monitoring.” This means either that the types of pa- 

tients eligible for readmissions changed during the HRRP period or 

that readmissions were directly avoided by using observation status in- 

stead—both alternate explanations for positive results. Other studies 

suggest that half of the reductions in readmissions were an artifact of 

risk-adjustment changes arising from a greater number of diagnosis 

codes on claims forms starting in 2011.’ Nonetheless, the data do sug- 

gest a modest decline in readmissions. 

Second, there was a modest spillover effect for patients who were not 

directly targeted by HRRP. These benefits in the form of reduced read- 

missions occurred for Medicare patients admitted with non-HRRP-cov- 

ered conditions and non-Medicare patients (e.g., Medicaid patients). 

Third, there is some evidence that certain hospitals may have been 

unfairly penalized because they cared for sicker patients. For instance, 

financially poorer patients or hospitals may have been disproportion- 

ately penalized. The penalty burden was greater in n hospitals that were 

larges, urban, academic medical, centers. that t “treated, te shares of 

even when those ‘hospitals diddbettenonanorber mension quality— 

risk-adjusted mortality rates.'? However, as with all things HRRP, there 

is also conflicting evidence that hospitals caring for large proportions 

of patients of low socioeconomic status had similar readmission rates 

to other hospitals.!4 

Finally, and most importantly, there is controversy about whether 

HRRP increased Medicare mortality rates. Critics contend that the 

policy could have increased mortality by discouraging medically neces- 

sary readmissions. At the heart of this debate are seemingly contradic- 

tory results between 3 articles published in 2018, with 2 that pointed to 

increases in 30-day mortality after hospitalization for congestive heart 

failure (CHF) after HRRP started! and 1 that stated the trends pre- 

dated HRRP!° How can we make sense of these conflicting conclu- 
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sions? Much depends upon the methods used and the details of which 

hospitals and patients were included in the studies. 

Peter Orszag points out 2 fundamental flaws in concluding that 

HRRP increased mortality. First, mortality should be assessed from 

the time of admission rather than exclusively for patients who survive 

to hospital discharge.'’ Thus, postdischarge rates fail to capture im- 

provements in in-hospital mortality, and if improvements cause fewer 

patients to die in the hospital, patients surviving to discharge may be 

sicker and more likely to die on average. Of the 3 articles consulted, 2 

actually found evidence consistent with this hypothesis.'® 

The second flaw is that the underlying trend in mortality is difficult 

to establish in the context of simultaneous improvements in hospi- 

tal care. Such improvements, like the introduction of new drugs (e.g., 

Entresto for patients with congestive heart failure, which improves 

survival and reduces hospitalizations), make it important to examine 

different time windows to verify that findings are not one-off results. 

The 2 articles concluding that HRRP led to higher mortality did not 

do this, but the article showing no increase in mortality did make this 

adjustment.” 

Maybe most importantly, even the articles showing an increase in 

30-day mortality found no increase in 45-day mortality. Differences in 

mortality that depend upon small differences in the time of observa- 

tion bring into question the validity of the increased mortality finding 

and also suggest that even if there were a change in 30-day mortality, it 

was unlikely to have been clinically meaningful. 

Indeed, the Medicare Payment Advisory Commission (MedPAC), 

a nonpartisan agency that advises Congress on Medicare policy, con- 

ducted its own report on HRRP.”? MedPAC concluded that readmis- 

sion rates decreased modestly because of HRRP and that there was no 

evidence that mortality increased. 

Primary Care 

Initially launched in October 2012, the Comprehensive Primary Care 

(CPC) Initiative was a 4-year collaboration between CMS and 32 com- 

mercial and state health insurance plans to enhance primary care. It 
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included 442 practice sites, 2,188 clinicians, and 2.7 million patients 
across 7 geographic regions.”! The innovative feature of the model was a 
$15—$20 per beneficiary per month care-management fee paid to partic- 

ipating practices, with requirements to focus on 5 strategies related to 

“comprehensive” primary care: (1) longitudinal management of chronic 

conditions and social needs; (2) ACCESS sand continuity; (3) planned c: care 

for chronic conditions and preventive care; (4) engagement of patients 

and caregivers; ers; and (5) ce coordination of care across sites of service. CPC 

also incorporated financial incentives by allowing - Medicare to share 

any financial savings—net of care management fees—with the partic- 

ipating practices. 

Overall, CPC did not reduce the total cost of care and did not 

generate savings for. Medicare, nor did it lead to quality or patient care 

improvements. Rather, CPC's main achievement was a small reduction 

in emergency department visits.” ys ote 
However, primary care practices did seem to change how they were 

delivering care, despite researchers’ inability to detect quantitative 

changes in cost or quality. For example, 2 years into the 4-year program 

practices reported in a survey that they had substantially transformed 

their delivery of care by increasing access through lower wait times, 

staying open after hours, and using more remote visits like telephone 

or telemedicine.*? The main results were replicated in a 2018 study, 

which found that although quality was beginning to improve as a result 

of care transformation, with a 2% decline in emergency department 

visits, these improvements § still did not lead to overall savings that offset 

care management fe fees. ‘They also did not improve either physician or 

beneficiary experience.” Importantly, however, there is evidence that 

participation in CPC has not led to an increase in patient dismissal, 

showing that doctors are not feeling pressured to alter their patient 

panels—“cream skimming” or “lemon dropping’—in order to meet 

quality targets.” 
The CPC+ program built upon the design of CPC. Begun in 2017, it 

is a 5-year collaboration between CMS and commercial and state health 

insurance plans to enhance primary care. It expanded the geographic 

regions of participation from 7 to 18,”° extending reach to include 2,881 

clinicians and 62 commercial and state insurers.’ Like CPC, it offered 

per-person care management fees and opportunities for participating 
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practices to share in savings. Thus far, CPC+ has mostly attracted small 

physician practices. In addition, practices located in areas with high in- 

comés were more ‘likely to join t the program, indicating 1 that it may not 

be. serving the “population most. in-need.”® In addition, federally quali- 

fied health centers (FQHCs) and rural health clinics are not eligible for 

CPC+.”? Preliminary program results are still pending. 

Global Budget Models— 

Accountable Care Organizations (ACOs) 

Section 3022 of the ACA required CMS to fund the creation of ac- 

countable care organizations (ACOs). An ACO is a physician-led or- 

ganization that convenes and partners \ with. other health entities, such 

as physician g groups sand hospitals, and is responsible. for the overall 

quality and cost of at least 5,000 Medicare beneficiaries. By creating ac- 

countability for a population of patients, ACO programs can stimulate 

improved care coordination that reduces wasteful practices, increases 

preventative management, and shifts care out of the hospital in order 

to generate cost savings. 
Overall, ACOs have modestly improved quality and reduced spend- 

ing growth. The most effective ACOs at improving quality and reduc- 

ing costs are physician-based without an administratively or financially 

affiliated hospital, promote evidence-based medicine, coordinate care, 

monitor and evaluate the quality and cost of care, and foster patient 

engagement and patient-centered care.*” Such physician-based ACOs 

have improved quality and reduced costs by 4.9% over 3 years. rs.2! 

Since its inception, Medicare has continually evolved the ACO pro- 

gram, going from the Medicare Shared Savings Program (MSSP) (Jan- 

uary 2012), Advanced Payment Model ACOs, and the Pioneer ACOs to 

newer “risk-bearing” tracks of MSSP and the Next Generation ACOs 

(January 2016) (see Table 13.2). Despite many ACOs terminating their 

participation, there has been a growth in the overall number of ACOs 

over time. There are 3 important points about ACO programs. 

First, the incentives in upside-only ACO models (like MSSP) are 

weak. ACOs can earn bonuses if they save money but do.not get pe- 

nalized financially if they do not. The modest savings are a testament 
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to the cultural and psychological change described earlier; however, to 
more robustly catalyze behavior change, ACOs will need to face much 
larger financial penalties and rewards—up to 20% of revenue. That 
said, we must also remember that most physician groups and hospitals 

were not operationally or financially ready to be at risk in 2012. Hence, 

the early “upside-only” ACOs played an important role in initiating 
the transition to full financial risk. 

Second, ACOs that tended to do well in cutting costs were more 

likely to be physician only, without affiliation with a particular hospi- 

tal.’ A main source of cost savings for ACOs is likely to be shifting 
NSTC 

care out of the Hospital t to “home o or other lower-cc cost facilities, such as 

ambulatory surgery centers or r skilled “nursing facilities (SNEFs). This is 

bad for hospitals, lowering their bed-occupancy rates and using non- 
hospital-afhliated outpatient facilities. Hospital-based ACOs are likely 

to have a harder time making this practice cl change. In In other words, the 

incentive for h« ospital-based AC ACOs to keep beds full or use higher-cost 

hospital-aff affliated outpatient services is stronger than the incentive to 

reduce hospitalization by shifting the site of care. 

‘Third, the complexity of the ACO program may have been an im- 

pediment to behavior change. There were many challenges identified in 

the ACO program as initially implemented. One of the most import- 

ant was the issue of the attributed population—the patient population 

for which the ACO is clinically and financially responsible. Initially 

this was retrospective, meaning that the patients the ACOs were re- 

sponsible for were determined after the fact based on which primary 

care or specialty care groups predominantly provided care services to 

the patients. Not knowing at the start of a year which patients should 

be targeted for enhanced care activities, such as chronic care coordina- 

tion, is a problem for a practice trying to improve care and lower costs. 

Overall, ACO participation within the MSSP has been associated 

with modest but increasing improvements in cost and quality. In the 

first year of the contract, MSSP contracts were associated with early re- 

ductions in Medicare spending. By 2014, the third year of the program, 

spending reductions exceeded bonus payments—meaning there were 

real cost savings to Medicare and the taxpayer.*° 
There is mixed evidence of whether all the savings came from true 

changes in practice versus finding ways to treat healthier patients. For 
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example, there is some evidence that ACOs avoided areas with larger 

populations of low socioeconomic status individuals, while other data 

suggests that physician-only ACOs cared for similar or more clinically 

and socially vulnerable patients.*4 Further, some studies suggest that 

ACOs may have influenced the risk of their patients, either by avoiding 

high-risk patients or the physicians who care for them. 

The smaller Pioneer ACO program, which began in 2012 and ended 

in 2016, was designed for ACOs that included clinicians and health care 

organizations with experience managing populations and engaging in 

financial risk. In other words, the Pioneer program made its ACOs 

financially accountable for the cost of its patient, not just eligible for 

bonuses. While the Pioneer program started with 32 ACO participants, 

this dwindled to 9 ACOs by the conclusion of the program. Despite the 

considerable dropout, the Pioneer program has been viewed somewhat 

favorably. Over the first 2 years of the model, Pioneer ACOs exhib- 

ited modest reductions in Medicare spending, reductions in low-value 

services, and reductions in utilization of different health services, with 

little difference in patient experience compared to general Medicare 

FES beneficiaries.» 

The Pioneer program was reincarnated as the Next Generation ACO 

program. An analysis by Medicare contractors reported that among 18 

ACOs responsible for the care of 477,197 beneficiaries in year one of the 

program, there was a 1.7% decrease ($18.20 per beneficiary per month) 

in Medicare spending relative to a comparison group, though there was 

significant variation across the different Next Generation ACOs.*° In 

the same analysis qualitative evaluations highlighted care management 

as a key focus area, with emphases on care transitions, end-of-life care, 

and beneficiary engagement. 

Specialty Care 

To complement the population-based payment approaches of the CPC 
programs and ACOs, Medicare introduced bundled payments for spe- 
cialty care. Under bundled payments, a . provider entity, such as a hos- 
pital or r physician group, is held financially responsible for the q quality 
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and costs across a clinically defined episode of care. The episode of 

care starts with a clinical event and extends for a predefined duration. 
Participating organizations are eligible for shared savings if they hold 

spending below an episode-specific financial benchmark, which cor- 

responds to a fixed, bundled payment referred to as the target price. 

To receive financial bonuses, however, providers must maintain or 

improve quality. Unlike ACOs and existing population-based models, 

from the start Medicare’s large bundled payment programs involved 

2-sided financial risk, thereby creating the potential for financial losses 
alongside the potential for financial gain. 

Bundled Payments for Care Improvement (BPCI) 

From 2009 to 2012—prior to the enactment and implementation of 

the ACA—the Acute Care Episodes project involving 5 hospital sys- 

tems demonstrated savings for orthopedic bundles and some cardiac 

bundles.*” CMMI used these findings to implement the Bundled Pay- 

ments for Care Improvement (BPC]I) initiative nationwide. BPCI was 

a 5-year voluntary program initiated in October 2013.°° BPCI allowed 4 
participation options (models). In Model 2 the episode began with an 

initiating hospitalization and extended to 90 days after discharge from 

the hospital. It garnered the greatest participation and served as the 

basis for subsequent bundled payment programs. In Model 2 payment 

was made after an episode of care based on the difference between 

actual expenditures and set target prices. Overall, 402 participants pro- 

posed their bundle, what condition(s) they would participate in (of 48 

possible choices), and which quality metrics they would report. BPCI’s 

48 conditions ranged from medical conditions, such as managing hos- 

pitalization for congestive heart failure exacerbation, to surgical condi- 

tions, such as hip replacement and heart bypass surgery. 

Overall, BPCI showed savings for surgical procedures but no sav- 
1 procedt ce I 

ings for medical al procedures. There was no evidence that bundles in- 

creased utilization or or induced practices to avoid sicker patients, There 

are 3 important findings on bundled payments. 
First, BPCI has been associated with decreases in costs for surgery. In 

the first 2t months of the BPCI initiative Medicare payments declined 

more for lower-extremity joint replacement (LEJR, or hip and knee 
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replacement) episodes provided in BPCI-participating hospitals than 

for those provided in comparison hospitals.” These results, reporting 

approximately 4% savings, were corroborated in longer-term evalua- 

tions up to 3 years after the program initiation.“” Outstanding hospitals 

achieved savings as high as 20%. Two studies of Baptist Health System, 

a continuous participantin Medicare LEJR bundles since 2009, found 

that there were substantial savings and reduced Medicare payments 

for LEJR episodes, even at a time when Medicare payments overall 

for LEJR episodes increased by 5%.*! The chief drivers of hospital cost 

savings were reductions in artificial joint costs. Medicare payments 

dropped primarily through the reduced use of expensive posthospital 

institutional care, such as rehabilitation facilities. Importantly, Medi- 

care savings in BPCI reflected a shift from expensive, high-intensity 

services after discharge toward more cost-efficient, home- based physi- 

cal and rehabilitation care.“ 

~ Second, these results do not appear to be the result of gaming of 

the system. There appears to be no net increase in surgical procedures 

nor evidence of selecting healthier patients for surgery instead of those 

who are sicker or more complex. Further, shifting care patterns to more 

cost-effective care sites was not associated with any reported untoward 

effects on patient health. The evidence refutes some experts’ worries 

that BPCI would lead to increases in the number of surgeries per- 

formed that offset savings to Medicare. 

Third, bundles for medical conditions do not appear to save money 

or substantially change practice patterns. Evidence to date suggests 

that patients admitted to hospitals participating in BPCI for common 

medical conditions—including pneumonia, congestive heart failure, 

acute myocardial infarction, sepsis, and chronic obstructive pulmonary 

disease—did not experience significant changes in Medicare payments 

for their care, clinical complexity, length of stay, emergency depart- 

ment use, hospital readmission, or mortality.“4 This may suggest that 

bundled payments are better suited to surgery than to medical treat- 

ments. This may also suggest that the design of bundled payments for 

medical conditions needs to be changed. That said, it is also important 

to note that these results were very preliminary, based on limited data, 

and have been challenged by CMS itself. Clearly, longer-term, rigorous 

data are still required before making definitive inferences. 
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Comprehensive Care for Joint Replacement (CJR) 

Using the financial savings from BPCI as proof of concept, in April 

2016 CMMI announced the Comprehensive Care for Joint Replace- 

ment (CJR) model. CJR focuses exclusively on LEJR and enforced 

bundled payment as the required method for paying certain hospitals 

for the surgery and up to 90 days of postsurgical care. CJR is important 

for several reasons. First, LEJR is the second most common surgical 

procedure for Medicare beneficiaries, with over 510,000 per year.” Sec- 

ond, CJR participation was mandatory for hospitals located in about a 

quarter of US health care markets. To enhance the rigor of the data and 

enable a robust evaluation of program, CMS used randomization to 

select the markets in which it would pay using the mandatory bundles. 

Unfortunately, the Trump administration cut the program in half at 

the start of year 3, making participation voluntary in 33 of the 67 health 

care markets and allowing low-volume hospitals to drop out, compro- 

mising the ability to produce robust, long-term results. 

CJR is supposed to conclude in 2020. Preliminary evidence suggests 
that CJR achieved savings of a similar magnitude to that in BPCI. For 

example, in one analysis of the first year of CJR, patients treated by 

hospitals participating in CJR had a lower percentage of discharges to 

institutional postacute care, but hospitals did not actually save money 

per episode.*° However, a later study examining hospital-level findings 

established that after 2 years, there was a modest reduction in spending 

per episode, and it attributed this reduction to the decrease in dis- 

charges to postacute institutional care.” This is consistent with broader 

research suggesting that hospitals participating in b bundled payments 

for LEJR are reducing spending through | 2 principal strategies: either 

by reducing SNF referrals as much as as possible or by enhancing integra- 

tion with SNF Fs i in order to exe to exert rt influence over the costs and quality of 

their service. re a 

Although CJR has driven savings for Medicare, some concerns re- 

main about equity. Hospitals that left the CJR program when it became 

voluntary served more lower-income, nonwhite, and Medicaid-enrolled 

patients and were more likely to be safety-net hospitals than were those 

that remained in the program. The hospitals that left tended to per- 

form poorly and may have left because they would be more likely to 

sustain financial losses by remaining in the program. However, patients 
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at these hospitals may have the greatest need for improvements in care 

coordination.*? A 2019 study corroborated these findings when it re- 

ported that, compared to other hospitals, safety-net hospitals were 42% 

less likely to receive rewards in year one of CJR, and their rewards were 

39% smaller per episode. This suggests that in future years safety-net 

hospitals will be less likely to receive rewards, more likely to pay penal- 

ties to CMS, and may drop out of the program entirely.°? Some types 

of hospitals—tlarger, higher-volume, more integrated hospitals—may 

be better situated to succeed in this program than others.”! But overall 

there is still an argument that the early success of the program justifies 

scaling the program up nationwide, although it may require altering 

the design.” 

Oncology Care Model (OCM) 
CMS also instituted a bundled-payment program for cancer care, the 

Oncology Care Model (OCM), which began in July of 2016. Unlike 

other bundled-payment models that have largely focused on hospital 

care, in OCM 190 physician practices serve as the key accountable 

entity for 6-month episodes of care for cancer patients initiated by 

chemotherapy administration. ‘This is also an example of a multipayer 

model in which CMS is partnering with 1o commercial insurers to 

align incentives facing physician practices across patients with differ- 

ing insurance coverage. OCM provides $160 per patient per month 

($960 for 6 months) for enhanced oncology services that include care 

coordination, care navigation, and adherence to national treatment 

guidelines. OCM also affords the opportunity for participants to earn 

a portion of savings on the overall episode cost as a financial bonus, but 

they must also meet quality benchmarks. 

Overall, preliminary results demonstrate no measurable impacts of 

OCM on quality or costs.* That said, given the 4 or more years it takes 

to change organizations, it is not surprising that preliminary results do 

not show savings yet. Further, OCM practices did report engaging in 

practice redesign such as extended hours and patient navigation that 
may be harbingers of future positive results. 
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Conclusion 

Delivery-system reform is hard and takes longer than many people 

think. Enactment of the ACA initiated important reforms, and this is 

an ACA success story. In addition, as we see, these various value-based 

payment reforms have not made the system worse either in terms 

of quality or cost. At this critical juncture, abandoning value-based 

payment programs would be shortsighted, ignoring harbingers of 

longer-term benefits and the totality of evidence supporting a large 

national shift in the mindset and approach to care delivery from health 

care organizations and clinicians. 

The pace of change is also accelerating, with Medicare announcing, 

with bipartisan support, new models such as Primary Care First and 

Direct Contracting for primary care. These come on the heels of earlier 

multipayer efforts initiated under Medicare Advantage and the ACO 

investment model. These may serve as building blocks of alignment, 

shifting health care organizations beyond a tipping point of risk bear- 

ing that enables them to invest more fully in infrastructure and process 

innovation supporting value-based models. 
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CHAPTER 14 

HAS THE ACA MADE HEALTH CARE 

MORE AFFORDABLE? 

Carrie H. Colla and Jonathan Skinner’ 

Introduction 

The primary goal of the Patient Protection and Affordable Care Act 

(ACA) of 2010 was to expand health insurance coverage, but a key sec- 

ondary goal was to lower spending growth—indeed, given its title, to 

make health care affordable for all Americans. Clearly, providing insur- 

ance coverage to people previously uninsured makes health care more 

affordable to them. But we address a closely related question: How suc- 

cessful was the ACA in making health care more affordable to society as 

a whole by reducing the growth of health care spending?” For some the 

ACA was the obvious cause of the health care spending slowdown in 

the early 2010s° or at least the slowdown in real per-enrollee Medicare 

cost growth.’ Others point to the evidence on weak cost saving from 

accountable care organizations (ACOs)? or other delivery reforms and 

the current prices in the exchanges as evidence that the ACA was much 

less effective. 

A decade after the ACA was enacted, we critically evaluate the 

evidence of health care cost growth. We use 2 approaches based on 

micro-level policy estimates and macro-level trends to address this 

Carrie H. Colla, PhD, is an associate professor at the Dartmouth Institute for Health 

Policy and Clinical Practice, Geisel School of Medicine. 

Jonathan Skinner, PhD, is the James O. Freedman Presidential Professor in Econom- 

ics at Dartmouth College and a professor at the Geisel School of Medicine’s Institute 

for Health Policy and Clinical Practice. 
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question, First, we use a 2 dssgetegated approach that Fess _ primarily 

by the Ghhoesicael ne @fige (CBO), the most reliable non- 

partisan adjudicators of changes to federal spending.® Although the 

CBO projections were not uniformly accurate (and not all of the ACA 

cost-saving policies were implemented), we use these as a starting point 

to assess the micro-level impact of the ACA on overall health care costs. 

Recognizing the limitations of budgetary projections, we also con- 

sider the macro evidence of trends in health care spending that capture 

any factors missing fr from the CBO analysis but where we also acknowl- 

edge that at the macro level it is more difficult to identify causal fac- 

tors affecting health care spending trends or a counterfactual for health 

care spending absent the ACA. In this macro approach we account 

for the dramatic increase in spending that naturally occurs when 20 

million additional people become newly insured’—whether through 

provisions of the ACA or because of the gradual increase in Medicare 

enrollment as uninsured baby boomers reach 65, by considering how 

the introduction of the ACA was associated with (inflation-adjusted) 

health spending per enrollee for Medicaid, Medicare, and commercially 

insured insurance coverage. 

To summarize our overall findings: At the micro level we find a mod- 

est estimate of cost saving, on the order of about $52 billion annually, 

or 1.4% of total “spending; over 10 years this translates to a reduction in 

the growth 1 rate of health care spending of about 0.14% annually. On the 

macro level we find a quite divergent path of spending for Medicaid, 

Medicare, and commercially insured enrollees. Like Amitabh Chandra, 

Jonathan Holmes, and Jonathan Skinner,® we find that even with more 

recent data through 2017, real (inflation-adjusted) spending per Med- 

icaid enrollee has been flat since 2001—that is, spending per enrollee 

has not budged for nearly two decades. Medicare spending was rising 

rapidly during the early 2000s, particularly after Medicare Part D (pre- 

scription drug coverage) was introduced in 2006, but since 2009, one 
year before the passage of the ACA, real Medicare spending per enrollee 

has been fla flav as well. pie «ception to this trend't is spending per enrollee 

between 2010-2013, and ‘has s ‘since ce reverted to.a higher arta rate. 
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What we do not believe has been captured in CBO projections or 

in the general discussion of the ACA was a temporary pause in growth 

rates from 2010-2013 as the ACA became a reality and health care in- 

stitutions began to focus on rationalizing care; real (inflation-adjusted) 

spending per capita grew at just a 1.1 percentage-point rate during this 

period, slightly below the corresponding growth rate in GDP. Despite 

these early promising signs, the optimism has been crushed by the 

continued pressure of market consolidation, leading to higher prices, 

continued technological developments, and, importantly, the uncer- 

— around and weakening of the pot Since os} real iets i 

adjusting for population “growth « and inflation foci on. ere anal- 
ysis of Altarum Institute data).? Nearly 400,000 jobs have been added 

in the past 12 months, 21% of all new US employment." 

~Thus, the micro-level calculations may have missed a Pe -term 

effect of the ACA captured by the 2010-2013 “great pause” in health 

care spending: it laid the foundation for a shift away from uncoordi- 

nated fee-for-service (FFS) payment systems and toward a future envi- 

ronment of alternative payment contracts, global budgets, scaled-back 

reimbursement rates, and public pricing options. Of course, a founda- 

tion is only useful if built upon; for the investment in the ACA to pay 

off, there must be continued commitment to a transition to sustained 

cost reductions—which, because every dollar of cost saving is some in- 

terest group's dollar of income—has proven to be an ongoing political 
challenge. 

Micro-Evidence on the ACA and Cost Saving 

The ACA experienced a bumpy legislative road and, unlike earlier leg- 

islation such as Medicare and Medicaid in 1965, ended up squeaking 

through Congress along party lines." The goals of increasing the num- 
ber of people with health insurance through the expansion of Medicaid 

coverage and insurance exchanges as well as improving the quality of 

care were matched by an interest in reducing costs. 
The ACA proposed multiple revenue streams aimed at offsetting the 

spending needed for coverage expansion. The provisions fall into 3 main 
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ategories: (1) changes in Medicare and Medicaid payment rates or pol- 

icies, (2) new policies to allow flexibility for innovation in government 

health care programs, and (3) increased taxes. We consider each in tun 

Changes in Medicare and Medicaid Payment Rates or Policies 
One way in which the ACA clearly saved was by cutting payments or 

ae ATR 

reducing updates or subsidies for Medicare Advantage (MA),” health 

care providers, and high-i income Medicare. beneficiaries. A direct re- 

duction in federal spending growth and likely overall spending growth 
arising from the ACA was payment cuts to MA. MA enrollment has 

grown significantly, from 10 million in 2009 to 22 million in 2019, 

with MA plans serving 36% of all beneficiaries.'? Prior to the ACA, 
federal payments eos ee ee than the 

cost of covering similar beneficiaries under the traditional Medicare 

program, ~accordin g to the Medicare Payment Advisory Commis yment Advisory Commission 

(MedPAC).* The ACA changed the benchmark payment methodol- 

ogy to align more closely with traditional Medicare payment, reducing 

payments to MA plans over time and providing bonus payments to 

plans receiving high quality ratings.” By most accounts, these payment 

reductions have not caused beneficiary harm, nor have they made the 

MA program less attractive. Initial estimated savings were $136 billion 

over 10 years (2010-2019);!° 

past decade, this is likely an underestimate of the impact of the change 

in payment methodology. In discussions about repeal of the ACA in 

June 2015, the CBO estimated that repealing the MA payment changes 

from the law alone would cost an additional $358 billion over 10 years.” 

We updated our micro estimate of savings to include half of this larger 

amount because of the caveat that this estimate was for the time period 

given the growth in MA enrollment in the 

beginning in 2015 rather than 2010. 

The ACA reduced updates in Medicare payment levels to hospi- 

tals, SNFs, hospice, home health, and other providers, for a projected 

savings of $196 billion. Similarly, Medicare’s Competitive Bidding 

Program for durable medical equipment, prosthetics, orthotics, and 

supplies was implemented i in 2011 and was s projected to save the federal 

government $25.7 ‘billion from 2013 to 2022, with beneficiaries esti- 

mated to save an additional $17.1 billion;'? however, since January 2019 

the program has been suspended. All of these policies cut payments 
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to payers and providers with little or no evidence of harm to patients. 

In 2015 the CBO estimated that the Medicare FFS reimbursement 

changes totaled approximately $358 billion over the 2015-2025 period, 

which we adopt for our saving calculations (taking half for the 2015— 

2020 period).”° Other planned reimbursement cuts have not yet been 

implemented and m may never be. For ‘example, the | Medicaid dispropor- 

tionate share cuts in payments to hospitals have been delayed—with 

large cuts looming in late 2019, absent action from Congress.” 

Policies to Allow Flexibility for Innovation 
and Reducing Costs and Utilization 
Other reforms included a policy to guide reimbursement for biosimi- 

lars, encouraging competition to reduce premiums on health insurance 

exchanges, ACOs, bundled payments, value-based hospital purchas- 

ing (hospital readmissions reduction program [HRRP], penalties for 

hospital-acquired infections), and the Independent Payment Advisory 

Board (IPAB). We consider each in turn. 

The Biologics Price Competition and Innovation Act, which pro- 

vides a regulatory pathway for generic biologics, was passed as part of 

the ACA. Specialty biologics are currently the biggest driver of phar- 

maceutical cost growth, but thus far, biosimilars. have failed to gain 

widespread traction. While 11 are FDA approved, only 3 have launched, 

with relatively small market shares.” The CBO estimated that this 

program would save $7 billion, but actual savings are likely much less 

(we estimate less than $1 billion based on the market share of the 3 

biosimilars launched). To the extent that new biosimilars are added, 

the program has been estimated to reduce direct spending on biologic 

drugs by $54 billion from 2017 to 2026, or about 3% of total estimated 

biologic spending.”? 

Another objective of the ACA was to encourage competition among 

insurers for new enrollees on the insurance exchanges. However, the 

hoped-for price competition leading to lower premium costs doesQo? 

appear to have reduced aggregate prices.“ 

“Similarly, ACOs have failed to save more than modest amounts, 

with recent studies estimating savings of 1% to 4% in Medicare spend- 

ing,” largely offset by shared savings bonuses paid to providers.”® The 
HHRBP, which was initially lauded as a success as readmissions appeared 
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to decline by 6% to 17%,”” has recently been called into question be- 

cause of how coding changes were managed in reporting reductions 

in readmissions** and concerns about observed improvements simply 

reflecting reversion to the mean.”” Nor has the Comprehensive Joint 

Replacement bundled-payment program delivered significant savings 

after subtracting ‘out the bonus payments the federal government paid 
to qualifying hospitals.3° 

Some ACA cost-control measures were designed to respond dynam- 

ically to changes in the health care system, such as the IPAB.*! The 

innovation in the structure of the IPAB was, because of prespecified 

conditions under which it would trigger spending cuts, that politicians 

could avoid blame for unpopular coverage or reimbursement decisions. 

Yet political pressure against it was strong, and it was repealed it in 2018. 

That said, it would not ot have been triggered to date, owing to low low Medi- 

care spending growth. 

Increased Taxes 
We ignore most tax increases designed to pay for enrollment expansion, 

such as the Medicare tax supplement, because they were not designed 

to have any impact on health care spending, only to raise revenue to 

fund new expenditures. An exception is the Cadillac tax on high-cost 

employer-sponsored health plans, which was anticipated to reduce the 

generosity of health insurance plans over time rather than to raise tax 

revenue per se and, thus, to help bend the cost curve. But this provi- 

sion was delayed until 2022, and the House of Representatives voted to 

repeal it in July 2019. However, a longer-lasting legacy of the Cadillac 

tax may have been to encourage e the introduction in the. early 2010s 

of high- deductible plans as employers sought to avoid triggering the 

tax by placing more onus on _employees through greater premiums, 
oe deductibles, or co-insurance. 

For our micro-level cost saving, we estimate a combined $524 bil- 

lion overall for the ro-year savings, based on taking half the original 

CBO estimates for the first 5 years (subtracting major offsets not im- 

plemented) and half of the CBO’s 2015 estimate for the second half of 

the past decade.** This translates to a reduction of about 1.4% in total 

health care spending annually between 2010 and 2019, or a reduction 

of roughly 0.14% in growth rates per year. In sum, taking the CBO 
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estimates at face value, we would not have predicted much progress in 

bending the cost curve. 

Macro Evidence on the ACA and Cost Saving 

In a discussion of the ACA and health care spending it is important to 

differentiate changes in spending due to expansions in coverage from 

changes in spending per insured American, with the latter better cap- 

turing the idea of bending the cost curve. For this reason we initially 

consider spending per insured individual in Medicaid, Medicare, and 

commercial insurance and, thus, abstract from secular changes in health 

insurance enrollment since 2010, including the 20 million people newly 

insured through the implementation of Medicaid expansions and the 

establishment of insurance exchanges under the ACA or because of the 

“aging in” of baby-boomers into Medicare. 

Figure 14.1 shows the changes over time in inflation-adjusted 

per-enrollee spending.» The first thing to note is that since 2001, real 

Medicaid spending per enrollee has actually declined slightly, by 3%, 

as of 2017. This may partially refle reflect the expansion ion of Medicaid to peo- 

ple who are healthier (e.g., for those up to 138% of the poverty line 

rather than those who are eligible because of severe illness), but it is 

still notable that spending per enrollee has been so stable. Presumably, 

states face more stringent budget constraints and impose restrictions 

or reimbursement cuts to Medicaid during recessions or in the face of 

expanding demand. 

The second quite distinct pattern arises in Medicare, where real 

spending per enrollee rose between 2001 and 2009, caused in part by 

a large jump in 2006 when prescription drug coverage was introduced 

under the newly enacted Part D coverage. Since 2009, just before the 

passage of the ACA, the real (inflation-adjusted) annual growth rate in 

per-enrollee Medicare has flattened; the annual growth rate between 

2009 and 2017 was -0.12%. Some of the decline is likely the conse- 

quence of younger baby boomers aging into Medicare, a secular decline 

in inpatient admissions, and, in particular, a decline in surgical and 

medical hospital admission rates, which have fallen by nearly a third 
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Figure 14.1 Real Health Spending Per Enrollee by Payer, 2001-2017 

1 Fea! Private Health insurances 

Affordable Care Act 
Implementation 

Source: Centers for Medicare & Medicaid Services, Office of the Actuary, National 

Health Statistics Group. Real values are deflated using the GDP deflator published 
by the Federal Reserve. 

since 2006.6 In an analysis for the CBO, Michael Levine and Melinda 

Buntin found that the recession had no effect on beneficiary demand 

for services and, therefore, had little to no effect on the slowdown in 

spending growth for Medicare beneficiaries through 2010.” 
The third distinct pattern is for commercial health insurance costs, 

which rose prior to 2010, exhibited a distinct pause during the imple- 

mentation of the ACA, and, after 2014, resumed nearly its pre-ACA 

growth rate, as shown in Figure 14.1. Why the pause? The optimistic 

view would be that much of this was because of efforts by health care 

systems to take the ACA seriously by considering new models of care 

delivery. For example, in congressional testimony in 2013 Len Nichols 

stated, 

A good metaphor for the US health care system today is the opening 

sweeping panorama [in Zhe Sound of Music] followed by the crescendo 

of Julie Andrews’ voice singing “The Hills are Alive” with the sound of 

care process redesigns and incentive changes designed to make better 

outcomes sustainable at lower total cost.°® 
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There is also eyidenge that, as noted above, employers had begun 

costs along to employees more re generally by. reducing the generosity of 

health benefits.*” This sequence of events corresponds with the pat- 

terns we observe; the implementation of new cost-saving innovations, 

combined with the continued growth in high-deductible plans, could 

have helped to slow spending growth. High- deductible plans have been 
lity); 40 shown to reduce spending (at times at the expense of quality); over 

the 2013-2018 period, the average general annual deductible for work- 

ers increased by 5 53%. 

~A number of studies have tried to parse out the contribution of 

different factors to the pause in spending; the portion of the reduction 

in health care spending growth attributed to the Great Recession var- 

ies from the relatively high proportions of 77%" and 70%** to lower 

estimates of 37%.44 We do not think that the pause can be attributed 

entirely to the recession, as it ended officially in June 2009,” but we 

acknowledge that the slow economic recovery since 2009 could have 

contributed to scaling back health benefits in commercial health insur- 

ance. Additional research has attributed the slowdown to reductions in 

Medicare payment.rates, less-rapid development of imaging technol- 
ogy and new pharmaceuticals, increased patient cost sharing and less 

generous benefits in private insurance, and greater provider efficiency.*° 

The causes of the reemergence of spending-growth in 2014 are not 

difficult to find. These include rising prices (both for new and exist- 

ing drugs and treatments),‘” newly developed medical technologies, 

and the realization that many aspects. of the ACA had been delayed 

or threatened, introducing further uncertainty surrounding the imple- 

mentation of cost-saving mechanisms. 

The pause in health care cost growth during this early period of the 

ACA took health care actuaries by surprise, leading to a subsequent 

scaling back in future spending predictions. For example, in January 

2010, just before the ACA passed, projected Medicare spending for 2020 

was $1.038 trillion. As of January 2019 projected Medicare spending 

for 2020 was $821 billion (Figure 14.2)."? Similarly, CMS actuary 2010 

projections for total US spending on health care have changed from a 

projection of $4.14 trillion per year in 2017 (20.2% of GDP)” to actual 

2017 estimates of $3.5 trillion (17.8% of GDP, Figure 14.3). It is on this 
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Figure 14.2. Changes in 10-Year Congressional Budget Office Projections 
of Medicare Spending, 2010-20619 

Projected Medicare Spending in 2020 
As of J. ary 2010: $1,038 billion on 

As of January 2019: $821 billion a 

Source: Congressional Budget Office, https://www.cbo.gov/about/products/budget 

-economic-data. 

Figure 14.3 Changes in Projected National Health Expenditures, 2011— 

2018 

Z ss . 
2 Projected NHE in 2019 © 
ae As of 2009: $4,700 : 

ee cc 4 As of 2015: $3,966 x ~ * 
As of 2018; $3,823 i ads sh peccrienty 

Source: CMS Office of the Actuary, https://www.cms.gov/Research-Statistics-Data 

-and-Systems/Statistics- Trends-and-Reports/NationalHealthExpendData/ downloads 

/NHE_Extended_Projections.pdf; https://www.cms.gov/Research-Statistics-Data 

-and-Systems/Statistics-Trends-and-Reports/NationalHealthExpendData/Downloads 

/Proj2o12.pdf; hetps://www.cms.gov/Research-Statistics-Data-and-Systems/Statistics 

-Trends-and-Reports/NationalHealthExpendData/Downloads/ForecastSummary 
.pdf; S. Keehan, J. Poisal, G. Cuckler, A. Sisko, S. Smith, A. Madison, et al., “National 

Health Expenditure Projections, 2015—25: Economy, Prices, and Aging Expected to 

Shape Spending and Enrollment,” Health Affairs 2016, 35(8): 1522-1531. 
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Figure 14.4 Growth in per Capita Health and Non-Health Spending, 

2001-2019 (2001 = 100) 

Lr 
Health Spending Growth Rage Health Spending Growth Rare Health Spending Growth Rate 

2001-2009 2010-2013 2014-2019 
3.40%, LS. 2.6% ‘ ns mre _ : 

Source: Altarum analysis of monthly Bureau of Labor Statistics price data, FRED 

population data, and monthly GDP data. 

basis that Ezekiel Emanuel suggested that the ACA could claim some 

credit for helping to save more than $2 trillion in spending.” Yet one 

should be cautious in reading too much into these views of the ACA’s 

ability to bend the cost curve because any projection of spending a de- 

cade into the future is speculative, and small errors in predicted average 

growth rates over the decade can easily compound into large cumula- 

tive differences in estimated overall spending. 

We can see evidence of the pause as well in the aggregate data. Fig- 

ure 14.4 relies on data (and projections) from the Altarum Institute to 

show overall per-capita real health care spending (and non—health care 

spending) since January 2001 (which we use as the reference month set 

equal to 100). As shown in Figure 14.4, there are (at least) 3 phases of 

spending. There is a discernable pause in growth rates between 2010 

and 2013, despite the aging population and the expansion of insur- 

ance exchanges; the real per-capita annual growth in spending dropped 

from 3.4% during January 2001 through December 2009 to just 1.1% 

between January 2010 and December 2013” before resuming a 2.6% 
growth rate from January 2014 onward. The corresponding health care 

cost growth rates relative to GDP were 2.7% between 2001 and 2009, 

-0.3% between 2010 and 2013, and 0.8% from 2014 to 2019. (Perhaps a 
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preferred approach to measuring change relative to GDP is the use of 
potential GDP, which nets out business-cycle fluctuations; these were 
2.0%, 0.4%, and 1.4%, respectively, for the 3 time periods.) Although 

this new growth rate since 2014 is still lower than the rate in the early 

2000s, it seems highly likely that the health care sector will continue to 

expand its share of the national economy for the foreseeable future.”4 

The Next Ten Years 

Looking forward to the next 10 post-ACA years, we expect that more 

policies will be considered to constrain health care spending growth. 

Commercial prices, oat for hospital care, have increased rap- 

idly between 2007 and 2014,” > and surprise bills—or bills for out-of- 

network providers when at an in-network facility—have exposed the 

American | public to (at times s absurd) medical service prices. a6 Recent 

polls found | availability and affordability of health care at the top of 

potentially we worrisome issues fc for the - or the ¢h 'strz straight year” and that the 
public wants lower prices but not a lot of changes to how—or how 

much—they consume health care.”8 

We are not altogether sanguine about containing future spending 

growth. Health care employment growth is a bellwether for health care 

expenditures because salaries and wages account for an average 55% 

of operating expenses for hospitals, physician offices, and outpatient 

care” as well as nearly 70% of hospital expenses.°° In 2017, for the first 

time in history, health care surpassed manufacturing and retail to be- 

come the largest source of jobs in the United States.°' Although the Bu- 

reau of Labor Statistics projects that the rate of growth in jobs in health 

care settings will decrease slightly in the c decade from. 2016 to 2026, 

the projected ‘growth of jobs in health care settings (18%) is expected 

to outpace the remainder of the economy (6% projected growth), It 

is unlikely that health care cost growth will moderate without a corre- 

sponding moderation i in the growth ¢ of health care employment. 

More ‘generally, we fear that the greater a policy’s capacity to limit 

spending growth, the smaller its chances of political adoption, and 

our fragmented political institutions give opponents multiple chances 

to defeat or weaken proposals to limit spending.®* Cost containment 
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means containing medical providers’ income and profits, and that trig- 

gers opposition from influential interest groups,” something we al- 

ready see with alliances of hospitals, health insurance companies, and 

pharmaceuticals seeking to prevent single-payer, or Medicare for All, 

insurance reforms. 

With the aging of the baby boomer generation, the Medicare Trust 

Fund faces a current expiry date of 2026. 66 After the ACA, stakeholders 

actoss the health system perceived broad changes coming—a burning 

platform for FFS medicine and operating as usual. This has since dis- 

sipated, and while the administration and lawmakers on both sides of 

the aisle tinker around the edges of health spending, looking to lower 

high drug prices, fix surprise medical bills, and implement value-based 

or shared-saving programs—all programs that could yield longer-term 

savings—these incremental reforms are unlikely to significantly bend 

the cost curve in the long run. 

Conclusion 

We have considered the question of whether the ACA has made health 

care more affordable. In one sense, the answer is yes—by expanding 

subsidized « coverage to millions of people, a larger fraction of the Amer- 

ican population can visit a physician or be admitted to hospital with- 

out being faced with overwhelming financial disaster. Yet from both 

a micro and macro perspective, the evidence suggests that the ACA 

has not been entirely successful at bending the cost curve. Cuts in 

Medicare reimbursements to providers and changes i in the calculation 

of Medicare Advantage payments accounted for most of the federal 

cost saving; based on some empirical evidence, these may also have 

spilled over to commercial spending.®” These changes, along with a 

growing sense that the shift away from FFS was permanent, employer 

response to the impending Cadillac tax, and reductions in inpatient 

stays and surgeries, may have contributed to the “great pause” in health 

care spending between 2010 and 2013. Yet we end on a somber note, 

observing that real aggregate per-capita spending has again picked up, 

along with a c a continued ued growth in health care jot jobs that is predicted to 

continue through a at least 2026. 
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It is, of course, difficult to disentangle the effects of the ACA from 

broader economic forces and ‘technological trends. Historically, tech- 

nological innovation has been the largest contributor to cost growth. 

Although there is some evidence that in the past 10 years there has 

been a slowdown or “exnovation” in the use of surgical procedures,” 

there is little evidence of a slowdown in the pipeline of new technology. 

Health care spending varies based on many factors influencing prices 

and quantity consumed; demographics, pricing power, teimbursement 

schemes, and coverage provisions all play important parts. The ACA 

touched each of these, and the role each plays in affecting health care 

spending continues to evolve. Overall, spending growth reflects policy 

and personal health care choices and how well policy choices are im- 

plemented. 

In sum, there are several lagranle spending \ wins sratising from the 

(price) reductions rather than reductions in low-value « care. But 10 years 

post-ACA, many provisions designed to. affect spending growth have 

been changed or repealed through-regulation or legislation. Certainly 

in its weakened state, the ACA has not been successful in bending the 

cost curve over the long term. Still, the move away from FFS medi- 

cine continues, albeit at a slower pace. In the longer term this could 

create an environment where provider prices and quantities are more 

easily influenced—whether through global budgets, price regulation, 

alternative payment contracts, or public pricing options. Whether the 

ACA in its current form survives to celebrate a twentieth anniversary 

in 2030 is not entirely clear, but the long-lasting legacy is that it laid a 

foundation for future reforms to make health care more affordable for 

consumers and taxpayers alike. 
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HEALTH CARE MARKETS 

A DECADE AFTER THE ACA 

Bigger, but Probably Not Better 

Leemore S. Dafny' 

Love it or hate it, the Affordable Care Act (ACA) embraced and ex- 

tended the role of private markets in financing and delivering health 

care in the United States. The ACA’s commitment to markets is un- 

derscored by 3 key components of the Act: (1) the requirement that 

individuals purchase coverage (enforced by a penalty between 2014 

and 2018) purchased from a private insurer unless the individual qual- 

ifies for public insurance (and public insurance expansions were lim- 

ited—i.e., no Medicare for 50+ nor even a public option to compete 

alongside private plans); (2) the creation of new individual insurance 

marketplaces with substantial federal needs-based subsidies; and (3) 

the encouragement of risk sharing by private provider groups through 

accountable care organizations (ACOs), the signature delivery-system 

innovation enshrined in the ACA. 

Ten years after the ACA’s passage, it is unclear whether health care 

markets are better (along a range of dimensions, including delivering 

health per dollar spent), but there is no doubt that they are bigger. 

Although growth in the share of US GDP devoted to health care has 

slowed since the ACA was passed, the absolute level has risen from 

16.3% in 2008 (before the ACA had taken shape) to 17.9% in 2017, 

Leemore S. Dafny, PhD, is the Bruce V. Rauner Professor of Business Administra- 

tion at the Harvard Business School and served as deputy director for health care and 
antitrust in the FTC’s Bureau of Economics (2012-2013). 
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the most recent year for which data are currently available.” Per-capita 

spending in 2020 is projected to be $12,087,” yielding a national total of 

$4 trillion, as compared to $2.3 trillion in 2008. Between 2008 and 2015 

(5 years following the ACA) the S&P 500 Health Care Index more than 

doubled. By comparison, the S&P 500 Index (spanning all sectors) 

increased only 45% during the same period, notwithstanding its greater 

sensitivity to the economic recovery following the 2009 recession. The 

differences between 2008 and July 2019 (nearly 10 years following the 

ACA) are even starker: the Health Care Index increased by 175%, far 

outpacing growth in most sectors, including financials and industrials, 

and overshadowed only by frothy valuations in the tech sector.4 

Although researchers have not performed a comprehensive study 

decomposing the various sources of market growth (e.g., running a 

horse race among specific components of the ACA, general economic 

expansion, and technological progress in various areas), the patterns 

suggest that either the ACA fueled the growth or that it did not im- 

pose constraints upon it. To put it colloquially, the ACA “has not been 

bad for business,” notwithstanding the trepidation of various industry 

stakeholders—or perhaps owing to concessions negotiated as a result, 

of that trepidation on the eve of its passage. But although this growth 

has been good for business, it has not been accompanied by more ro- 

bust competition to serve patients’ needs, the much-vaunted benefit of 

market-based systems. 
After growth, the second most important phenomenon in health 

care markets during the post-ACA years is consolidation. By consol- 

idation, I am referring to the increasing ‘role of large suppliers in a 

range of health care subsectors, due both to structural changes (e.g., 

mergers and acquisitions) and nonstructural changes (e.g., changing 

market shares of existing industry participants). I will primarily discuss 

consolidation in the health insurance industry and among providers 

of health care services (especially hospitals and physicians), as these 

are sectors where research and antitrust enforcement has been partic- 

ularly active. However, consolidation has occurred in virtually every 

corner of the health care industry, including pharmaceuticals, outpa- 

tient facilities such as dialysis clinics and ambulatory surgery centers, 

pharmacies, health care IT, and intermediaries like pharmacy benefit 
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managers (PBMs) and wholesale drug distributors. I will also set aside 

the health insurance marketplaces (HIMs); although the ACA signifi- 

cantly improved the performance of the individual insurance market, 

the HIMs are discussed elsewhere in this volume? and are a relatively 

small component of the health care industry. 

Consolidation does not necessarily mean that markets become less 

competitive as a result; the outcome depends, of course, on a variety 

of demand-side, supply-side, and regulatory factors in the market at 

issue. However, there is a good deal of academic research suggesting 

that consolidation in various health care sectors—whether horizontal 

(same product and service parked) or nonhorizontal (e.g., mergers of 

hospitals across distinct geographic markets or mergers of physician 

practices and hospitals)—has tended to lead to price increases and little 

to no evidence of concomitant quality. improvements. Particularly as 

the wave of post-ACA consolidation shows few signs of slowing, it is 

constructive to document what has happened and to consider how it 

can inform policy going forward. 

Post-ACA Consolidation in Commercial Insurance Markets 

Commercial health insurance is offered to several distinct customer 

segments, including Medicare and Medicaid enrollees in states that 

have contracted with private insurance carriers to administer Medicaid 

benefits. Although enrollment in these plans has increased markedly 

since the ACA’s passage, in this section I focus on comprehensive insur- 

ance coverage for nonelderly individuals (off and on exchanges), fully 

insured small groups, and fully insured large groups, which jointly ac- 

count for approximately 45% of the nonelderly, commercially insured. 

The ACA required insurers to report data for each of these segments by 

state; the key omitted category—self-insured groups—is also reported, 

but the allocation of lives across states is inconsistent. Figure 15.1 uti- 

lizes data from 2011 and 2017, the most recent year available.° 

The figure shows that the market share for the largest insurer in each 

segment state was quite high i in 2011 (median share was 40% or higher 

in all segments) and increased for all but the individual insurance mar- 

ket, where the median weighted hare of fie largest insurer declined 
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Figure 15.1 Distribution of Market Share of Largest Insurer by State and 
Insurance Segment, 2011 and 2017 
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Source: Author's analysis of public data from the Center for Consumer Information 
and Insurance Oversight. The unit of observation is the state-year. Each observation 
is weighted by the number of covered lives. 

slightly. Data for the Herfindahl-Hirschman Index (HHI), a common 

index ranging from o to 10,000 that is used to measure the degree of 

concentration in a market, corroborates the patterns evident in Fig- 

ure 15.1. All segments are highly concentrated (median HHI > 2,500 

in both years), and concentration increased_forthe-group_segments 

but remained roughly c« constant for the individual segment. Overall the 

ACA propelled more people to purchase insurance in highly concen- 

trated markets. 

Noteworthy is the fact that these figures reflecting market concen- 

tration would have been higher had the Department of Justice not 

blocked 2 mega-mergers proposed in July 2015: Aetna and Humana, 

and Anthem and Cigna.’ A second noteworthy fact is that there were 

few sizeable insurance mergers during this period, implying that most 

of the observed changes in market concentration in the small- and 

large-group markets were due to nonstructural changes—that is, due 

to growth in the share of large incumbents. 
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The most convincing research on the effects of insurer-market con- 

centration is based on structural shocks (i.e., mergers, entries, and exits) 

to those levels of concentration. Researchers have shown that merg- 

er-induced increases in concentration lead to higher group premiums.® 

A number of studies have also found that premiums decrease as the 

number of market participants increases (e.g., for the individual ex- 

changes? and for Medicare Advantage [MA]"°). Given that the driver 

of post-ACA consolidation within the commercial insurance segments 

listed above is largely nonstructural (i.e., caused by growth in market 

shares of large incumbents), existing research does not speak directly to 

it. However, studies of the association between concentration and out- 

comes reveal that more concentrated insurers tend to pay providers less. 

The high and increasing bargaining power among commercial health 

insurers is often cited as a motivation for provider mergers." Indeed, the 

pace of announced mergers among hospitals—which account for 40% 

of health care spending (counting hospital outpatient services)—nearly 

doubled from around 50 per year in 2005—2009 to around 90 to 100 per 

year by 2012.” As I discuss next, although the data on hospital mergers 

is most readily available, sources suggest significant consolidation has 

occurred across a range of provider sectors, including physicians. 

Post-ACA on Consolidation 
in Hospital and Physician Markets 

The post-ACA era has seen a great deal of hospital mergers, physician 

mergers, and hospital-physician mergers. We have also seen a variety of 

other combinations—including among providers for various postacute 

care services and between PBMs and insurers—but in the interest of 

space I will focus on the more common combinations. The data on 

hospital mergers shows a pronounced lull during the period preced- 

ing the ACA. This coincided with the Great Recession that began in 

2008, but providers were also holding their collective breath in antic- 

ipation of a potentially momentous change. Once passed, the merger 

floodgates opened—so to some degree the flurry of consolidation that 
followed passage of the ACA was likely pent-up demand. In addition, 
the design of the ACA relied upon robust, competitive markets. As 
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Professor Tim Greaney testified in a 2015 subcommittee hearing for the 
US House of Representatives, 

The Affordable Care Act depends on and promotes competition in 

provider and payor markets. . . . Excessive concentration in hospital, 

physician, insurance, pharmaceutical and medical device markets un- 

dermines the pro-competitive policies of the Affordable Care Act. . . 

It would be erroneous to claim that the Affordable Care Act is some- 

how responsible for anticompetitive consolidation among providers 

and payers when in fact such mergers and joint ventures are efforts to 

avoid or frustrate the procompetitive aspects of the Act." 

Nevertheless, the ACA has often been cited as a driver of consolida- 

tion, in part because ACOs encourage collaboration across (previously 

siloed) providers through joint accountability for total spending and 

patient health. The American Hospital Association (AHA) reported a 

total of 1,587 hospital mergers over the 7 years following the Act (zom— 

BOi7),\ 

Cory Capps, David Dranove, and Christopher Ody"® as well as David 

as compared to 936 in the preceding 7 years (2003-2009).” 

Muhlestein and Nathan Smith” find increases in the share of physicians 

employed in larger practices, while others report increases in the share 

of physicians employed directly or indirectly by hospitals.'* In 2018, for 

the first time, the number of physicians who reported that they were in 

employed relationships was greater than those who reported employ- 

ment in private practice. The days of hanging up a shingle or joining a 

practice with a short ladder to partnership after graduation from med- 

ical school are long gone. Among physicians under age 40, the share 

who report being employees is now 70%, as compared to 38% a among 

those age 55 and up. 19 However, there is no evidence that causally links 

the post-ACA consolidation to the ACA itself, The only study that 

systematically explores the relationship shows that physician and hos- 

pital consolidation predated the ACA and finds that metropolitan areas 

with greater ACO participation did not experience a relatively larger 

increase in hospital-physician integration, physician concentration, or 

hospital concentration between 2011 and 2013.”° 

Although the ACA may not have caused consolidation, provid- 

ers seeking to expand have certainly adopted the rhetoric around 



210 THE TRILLION DOLLAR REVOLUTION 

coordinated care. In the words of one CEO explaining the expansion 

path his hospital system, Mount Sinai Health System in New York, 

embarked upon: “Population health management means services must 

be coordinated. . .. This requires hospital systems to provide a full suite 

of services for their patient populations, warranting expansion through 

acquisitions of other hospitals, as well as physician medical practices 

and outpatient clinics.””! 

In short, health care leaders interpreted the call for care coordina- 

tion among various health care "providers serving the same patients as 

a call for t financial - ‘integration, after which care coordination would 

hopefully follow. An unintended consequence—or benefit, depending 

upon one’s perspective—of this approach i is that financial integration 

could yield stronger negotiating positions vis-a-vis insurers, so even if ating positions 

care coordination on did not follow, the combined entities might enjoy 
stronger reimbursement growth. Thus, in the 10 years since the ACA, 

the health care provider landscape has transformed, and many sectors 

have become less fragmented. 

‘The effects of consolidation in general are theoretically ambiguous. 

To take horizontal integration as an example, there can be substantial 

economies of scale when providers merge—for example, from consol- 

idating back-office functions, spreading fixed costs (be they manage- 

rial overhead or IT investments) across larger enterprises, and taking 

advantage of many scalable HR functions (like nurse training and 

management). However, when horizontal mergers involve parties that 

were formerly rivals for patients, the reduction in competition between 

them can lead not only to higher negotiated prices but also to fewer 

hoped-for savings due to the absence of a market imperative to cut 

costs so as to offer lower prices.” 

Vertical combinations also have the potential to generate a range of 

benefits. These may arise through better alignment of incentives across 

formerly independent parties, such as different provider types, insurers 

and providers, health insurers and PBMs, and so on. The integrated en- 

tity may allocate patients more efficiently across sites of service and/or 

may price services or invest in quality in a way that considers the spill- 

over effects on other services provided by the merged organization. For 

example, Kaiser Permanente, the largest vertically integrated health- 
plan in the country, has invested substantially in the IT infrastructure 
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needed to supply virtual care. Kaiser can incentivize its providers to 

deliver virtual visits, and patients enjoy the greater convenience > of such 

visits (which could potentially teduce spending on other services, such 

as ER visits). This type of innovation has to date been more limited 

among unintegrated providers, who cannot be assured that insurers 

will cover their investment costs and reimburse for virtual care in a way 

that leaves them financially whole (or better off). There are, however, 

potential harms to consumers and to competition that can arise from 

vertical integration. For example, if an insurer employs most provid- 

ers in an area, other insurers will find it difficult to develop attractive 

networks, potentially leaving the area with very few insurance options. 

This dynamic—called “foreclosure” or “raising rivals’ costs’—can give 

rise to anticompetitive effects that may outweigh the benefits of a ver- 

tical transaction. 

The data show that greater provider consolidation during the post- 

ACA era has coincided with ‘soaring commercial prices. By 2016 the 

AHA reported an average private-payer payment-to-cost ratio of 145%, 

as compared to 134% in 2009. Over the same period the payment-to- 

cost ratio declined from 90% to 87% for Medicare and from 89% to 

88% for Medicaid.*? Several economic studies in the general acute-care 

hospital sector—where data is abundant and merger volumes high— 

have found that mergers of providers in the same geographic area result 

in price increases, which then spill over to rivals.“4 Although most of 

these studies rely upon hospital data before the ACA, some include 

post-ACA mergers.”> Two recent studies”® also show that mergers of 

hospitals in different geographic markets can result in price increases, 

notwithstanding evidence that some targets in these types of transac- 

tions experience cost reductions postacquisition.”’ There is also evi- 
dence that hospital mergers reduce rather than improve quality and 
lead to lower wages for nursing and pharmacy w workers s when the change 

in area hospital concentration is sufficiently large.7® 

The literature on physician mergers is not more sanguine than that 

on hospitals. Two recent studies find that horizontal integration of phy- 

sician practices leads to price increases.”” Several studies find that verti- 

cal hospital-physician combinations result in higher prices and higher 

spending.*? And a recent study has also linked horizontal physician 

mergers to worse patient outcomes: Thomas Koch, Brett Wendling, 
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and Nathan Wilson*! find that mergers of cardiology practices result 

in higher risk-adjusted mortality rates. In short, the evidence suggests 

that the post-ACA growth in commercial provider prices was caused, at 

least in part, by the wave of consolidation, and there is no compelling 

evidence that this consolidation has generated better patient outcomes. 

To sum up, ten years after the ACA-theUS health care sector re- 

lies even more heavily on private markets than before. And those mar- 

kets—although bigger—have grown increasingly ¢ concentrated and less) ) 

likely to deliver < affordable le health care. In this final section I address 2 

pressing questions: : (1) how did this happen, and (2) what might we do 

about it? 

The ACA Assumed Competition, 

but Did Too Little to Generate It 

The ACA was an extraordinary accomplishment, but it had many 

shortcomings—some of which were known a priori and resulted from 

political compromises that were necessary or perceived as such. It did 

little to actively promote and ensure competition (outside the market- 

placés) and Tess to restrain n demand that fueled the growth of spending 

and profits. The ACA devoted significant attention to creating one spe- 

cific marketplace (individual insurance exchanges) and to regulating 

one key service (health insurance) but left the defining elements of 

other markets largely intact. In a robust market environment an influx 

of spending would not only generate new products and services but 

also stimulate significant entry to challenge incumbents. In the long 

run, economic profits (the excess of revenues over accounting costs 

and opportunity costs of inputs) v would remain stable” (or decline) as 

markets matured. 

Instead, health care industry profits soared. In competitive envi- 

ronments market growth often yields share-shifts—that is, firms that 

introduce the most novel or competitive offerings gain share and trade 

places with the original market leaders. However, of the top 25 US 

health care companies by market capitalization in 2009, 22 retained 

their leading positions in 2019. To be more specific, 16 were still in the 
top 25 in 2019, 4 had merged into a top 25 company, and 2 underwent 
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a tax inversion so they are no longer US based but would be in the 

top 25 if they were.** Of the top 21 hospitals ranked by U.S. News and 

World Report, 16 were still on the list in 2019.*° Although market lead- 

ers can be the most innovative, this sort of persistence seems unlikely 

in a growing industry in the absence of significant barriers to entry 

and growth. Health care stakeholders were protected from competition 

via new entrants—and engaged in relatively disciplined competition 

among themselves as markets grew—enabling greater profits (and re- 

laxing budget constraints for not-for- profits). 

Importantly, firms’ ability to profitably charge high prices depends 

on buyers’ willingness to pay those prices, and the ACA made limited 

and ultimately unsuccessful efforts to restrain Americans’ willingness 

to pay. The “Cadillac tax” on group premiums above a fixed, infla- 

tion-adjusted threshold—which would eventually have given employ- 

ers a strong incentive to adopt cost-saving measures—was deferred and 

seems unlikely to be implemented.*4 The Independent Payment Advi- 

sory Board, which might have limited Medicare’s willingness to pay for 

certain products and services, was defanged before the Act was passed 

(and the provision authorizing its creation was subsequently repealed). 

The economic recovery also stymied cost-control efforts, as employ- 

ers found it feasible to raise wages while paying increasing insurance 

premiums.” Employers’ efforts to_contain their spending primarily 

consisted of a shift toward high-deductible health | plans, which cause 

enrollees to cut their spending across the board (e.g., not particularly 

on “low-value” health care services) and, therefore, mute any impact of 

consumer elasticity on prices. Moreover, the majority of spending oc- 

curs well past the ACA’s ceiling on out-of-pocket maxima. These max- 

ima, along with the ACA’s ban on annual or lifetime limits to insurance 

spending, are important consumer protections, | “but | they i incentivize 

higher prices and, therefore, higher insurance premiums. 
The ACA demanded relatively few significant concessions on the 

part of the health care industry in exchange for the largesse it heaped 

upon it. Absent are caps on private prices, price growth, spending 

growth, public spending levels, or health insurance premium growth. 

Absent is a public option—e.g., a health plan paying Medicare prices 

and accessible for an actuarially fair premium to enrollees not eligi- 

ble for public insurance—thus shrinking private firms’ ability to set 
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higher, market-based prices. Absent is a requirement that all insurance 

be purchased via public exchanges or that employers offer insurance 

via a private exchange. This type of requirement might have promoted 

dramatic changes in health care delivery and insurance design as pro- 

viders and payers scrambled to develop products and services to meet a 

consumer-oriented, price-sensitive marketplace. 

Explicit efforts to promote entry of firms are largely absent as well, 

with notable exceptions including federally qualified health centers 

(not a threat to private enterprise) and public insurance co-ops (whose 

regulatory constraints were so substantial they were doomed to fail or 

remain small; indeed, only 4 of 23 seeded by the federal government 

appear to | be “ee coverage be 2020, and in 2019 the aoe oleae 

The ACA also did not embrace initiatives to contain piaamoecdeell 

prices nor to ensure rapid adoption of biosimilars (as has occurred and 

restrained prices of biologic drugs abroad). 

How to Address Consolidation Going Forward 

To answer the question of what should be done to mitigate the impact 

of consolidation and promote competition, consider 3 approaches: (1) 

more antitrust enforcement to ensure e anticompetitive transactions are 

less likely to occur going forward; (2) state or federal statutes imposing 

binding constraints on price and/ \d/or price growth (of providers and/or 

insurance plans); | G) actions to promote market entry or technologi- 

cal innovations that t heighten competition c or reduce the incentive of 

health care firms to raise prices via consolidation. 

There are several ways that antitrust enforcement could be bolstered. 

Beginning with the least controversial, consider the combined bud- 

get of the 2 federal antitrust enforcement agencies, the Department of 

Justice (DOJ, Antitrust Division) and the Federal Trade Commission 

(FTC). The total budget has declined in real terms since 2010, while the 

volume of transactions has increased.°*” Salaries for the attorneys and 
economists at these agencies are well below market wages, increasing 
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turnover and reducing the share of experienced professionals who can 

support legal challenges. As opposing parties grow and become more 

profitable, they hire more economists and attorneys to mount their 

defenses, and the battles increasingly resemble David vs. Goliath. 

With less capacity, enforcers make tradeoffs. There has been a re- 

duction in enforcement activity relative to the volume of reported 
transactions in health care, particularly since 2014. Between 2009 and 

2013 there were 287 reportable health care transactions, and 22 “sec- 

ond requests” initiating investigations. By comparison, the subsequent 

5 years saw a 50% increase in transactions (to 424), but only 12 “second 

requests.”°* Although it is important to caveat these figures by noting 

that the more recent deals may not have raised the same degree of 

competitive concerns as the earlier transactions, it is also worth noting 

that others have observed a decline in enforcement standards in general 

in recent decades. Using data on a wide range of industries, antitrust 

scholar John Kwoka documents that enforcers rarely raise concerns 

about changes in market structure that used to draw scrutiny—that 

is, mergers that yield 5 or more market participants.*’ In addition, re- 

cent evidence suggests that “stealth consolidation’—deals too small to 

meet the reporting threshold and therefore not subject to mandatory 

review—has reduced innovation in sectors such as pharmaceuticals 

and technology.*® The first stage of reporting involves minimal effort 

by merging parties and may deter anticompetitive transactions. Thus, 

higher enforcement budgets and lower reporting thresholds seem like 

2 complementary quick wins for advocates of more competitive health 

care markets. 

A bolder reform would be to require merging parties of a certain 

size to explain or prove how their transaction will benefit the public. 

Current law requires the government to prove that a transaction will 

harm consumers—and on a relatively tight timeline—or to allow it to 

proceed. Thus, mergers are likely to consummate in close or ambiguous 

cases. The reform would place the onus on merging parties, such that 

gray-area mergers would be less likely to proceed. Although shifting the 

burden of proof could result in some potentially beneficial transactions 

not taking place because the benefits are too speculative or the par- 

ties find proving their existence too costly to merit the effort, it seems 

like tipping the balance in that direction would be an improvement in 
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light of the current state of health care markets. For example, if insurer 

Aetna and pharmacy chain/PBM CVS had to demonstrate why their 

postmerger plans were likely to generate benefits { for consumers and 

unlikely to diminish h competition in relevant markets (e.g., sale of in- 

surance to MA enrollees), itis likely their plans would be more specific 

and more tilted toward consumer ‘benefits, an and authorities would also 

be better positioned t to penalize or r remedy postmerger ger harm if i if j it arose. 

~Even with additional funding, reporting, and presumption- on-shifting, 

there are at least 3 reasons why bolstering antitrust enforcement is un- 

likely to fully address concerns arising from the ongoing wave of health 

care consolidation. First, antitrust enforcers rarely attempt to break up 

existing firms because ‘the harm from doing so is often « deemed ed greater 

than the benefit by the time all legal challenges are exhausted and/or 

because the evidentiary standards to prove monopolization of a mar- 

ketplace are steep. Most geographic areas in the United States (i.e., 

commuting zones) are already served by a dominant provider system 

with a greater than 50% share.“! 

Gecond, \antitrust enforcers and/or the courts have for many years 

narrowly interpreted the statutes they enforce. Enforcers rarely raise 

concerns about nonhorizontal combinations that are becoming in- 

creasingly common (owing in part to scrutiny over horizontal com- 

binations, where enforcers enjoy substantial precedent affirming their 

arguments). For example, although insurers or dialysis providers or 

hospitals are often blocked from merging in areas where they overlap, 

they are unlikely to be blocked from merging in areas where they do 

not overlap. Available research on cross-market combinations suggests 

substantial postmerger price increases,** but antitrust enforcers have 

yet to challenge such transactions. | 

Chird, 4 worrisome practice has arisen: the seeking of a state-sanc- 

tioned exemption from federal antitrust er enforcement by merging hos- 

pitals, ‘These exemptions (Certificates of P Public A Advantage, or COPAs), 

whereby a state agrees to regulate a merged entity in place of enforcing 

competition law, have been granted in 2 recent transactions that the 

FTC would otherwise have attempted to block. Evidence on the effec- 

tiveness of such regulatory oversight in containing the exercise of post- 
merger market power is slim, and it can be—and, in some cases, has 
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been—time-limited. Thus, politically powerful local health care sys- 

tems in some areas still have an out from federal antitrust enforcement. 

The next potential set of tools omitted from the ACA but increas- 

ingly on the table is price regulation 0 of various forms, including setting 

rates, capping rates, and capping t rate gr¢ growth for providers. Capping 
premium growth f for health plans is another possibility, one that per- 

mits market-based negotiation of prices downstream but could expose 

enrollees to higher out-of-pocket spending absent detailed restrictions. 

One logistical challenge with capping premiums or premium growth is 

the bifurcation of insurance regulation—that is, fully insured plans are 

state regulated while self-insured plans are governed by the Employee 

Retirement Income Security Act of 1974 (ERISA). More important is 

that price regulation removes, to varying degrees, the market mech- 

anisms that determine price, and in so doing, we lose at least some 

benefits of the invisible hand that efficiently allocates resources and 

maximizes social surplus in competitive markets. 

The last set of possibilities involves changes in the way health care is 

purchased or produced that heighten purchasers’ sensitivity to price or 

the competition health care producers face. Consumers’ responsiveness 

to price could be increased by giving them a greater 1 role in selecting 

their health ‘plans—for example, by incentivizing or requiring « employ- 

ers to offer i insurance through private exchanges, where employees se- 

lect from a wider range of options but retain their employer subsidies. 

The goal would be for consumers to face higher marginal costs for 

more expensive plans, though employers should risk adjust their subsi- 

dies so as to avoid death spirals of the most generous plans. Experience 

from the public health insurance marketplaces suggests that consumers 

are likely to select plans with narrower provider networks than employ- 

ers offer, and several studies document that these plans are significantly 

cheaper.*? An increase in the share of consumers opting for such plans 

would place downward pricing pressure on more expensive providers 

and low-value products and services. 
Although the specific mechanism of downward pricing pressure 

exerted by greater availability and take-up of narrow network plans 

can only operate in markets with sufficient provider competition, in- 

surer competition alone could generate downward pressure on optimal 
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provider prices, even in areas where incumbent providers have sub- 

stantial current market power. For example, faced with price-sensitive 

consumers, some insurers may find it optimal to offer plans with very 

sperie care > pathways: developed with advanced: data techniques; ad- 

miums. Alternatively, an insurer could offer—or Foie pee eee 

chronic disease prevention and healthy behavior programs that reduce 

health care e utilization. 

way because qs have not t demanded it it and barriers to insur- 

insurance cloned a atte exchange is another approach that would 

heighten their sensitivity to insurance premiums, which in turn would 

squeeze provider prices. Similar logic applies to so-called “leveling” of 

the tax treatment of individual and employer-sponsored insurance pre- 

miums. Regardless of the specific approach adopted, purchasers | must 

SL SUIS MES UL cts: or else insurers will continue to ‘to find it 

easier and cheaper to pass s provider rate increases ses downstream than to 

undertake the more difficult and complex work of cost reduction. 

“Lastly, a key change that would stimulate competition in all markets 

is the entry of new firms and business models that mute the role of in- 

cumbents with market power. Disruptive innovation on the part of the 
technology giants may revolutionize the way we access and receive our 

health care services. Regulation can help to facilitate competition as 

well—for example, by favoring insurance entrants when auto-assigning 

enrollees in public insurance programs. 

One place where entry has occurred—and at least some benefits are 

accruing to patients—is Medicare Advantage (MA). MA has been a 

hotbed of delivery-system innovation, in part because individuals can 

choose their pas, (thus, entry is a bit enor sO Carriers can tailor their 

market. MA insurers also benefit from the ability to pay bs ooperimedtset 

prices for any out-of-network services delivered to their enrollees. For- 

profit provider organizations, including Oak Street Health, ChenMed, 

and Caremore, are all working to improve health and reduce costs by 

increasing access to primary care and, thus, avoiding hospitalizations. 
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Conclusion 

In the decade following the ACA, US health care markets have ex- 

panded and consolidated. This consolidation——which the ACA may 

not haye caused but-failed to prevent—has contributed to higher prices 

and slower delivery-system innovation. It will take many years to un- 

derstand the full effects of the ACA on health care markets and to de- 

velop a clearer understanding of the characteristics of transactions that 

do—and do not—weaken competition in those markets. But there is 

a great danger in waiting and taking limited action to intervene during 

those years because the effects of consolidation that is undertaken to 

deflect competition are so difficult to reverse. The ACA sought to har- 

ness the power.of markets, For that potential to be realized, we must 

take actions now to mitigate trends that would undermine it. 
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fect the practice. ofn seine THis has certainly been true of the Afford- 

able Care Act (ACA). It is impossible, after all, to significantly expand 

access to care—while also trying to improve its quality and lower its 

cost—without touching the work and lives of the health professionals 

who daily lay caring hands on millions of Americans. 

Nevertheless, the ACA’s precise effects on practice are not easy to 

pinpoint. Evaluations of the law have not attempted to directly mea- 

sure its impact on physicians and other clinicians, how they deliver 

care, and how patients receive care. And where changes have occurred, 

they likely reflect a variety of influences, including public policies other 

than the ACA and the many complex societal trends that have influ- 

enced health professionals’ behavior since the time of Hippocrates. 
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In this chapter we assess recent and developing changes in medical 

practice from several perspectives: (1) we look at how the ACA sought 

to directly affect the practice of medicine and what, if anything, re- 

sulted; (2) we note some other critical public policies that are affecting 

physician behavior; and (3) we look at forces beyond public policy that 

are changing medical practice now and will likely continue to do so in 

the future. 

For reasons of space, we focus on physicians. This is not to under- 

estimate the vital role of other health professionals in the American 

health care system; nurses, physician assistants (PAs), and other disci- 

plines play critical parts in providing health care services and likewise 

deserve a dedicated review of the effects of the ACA and other forces 
on their lives and practices. 

Direct Interventions by the Affordable Care Act 
and Their Effects 

Expanding Coverage 
Physicians are deeply affected by the insurance status of their patients. 

Treating uninsured patients imposes a range of « of difficult and often 

time-consuming choices and tasks on aissiaach Though the societal 

cost of treatments should i ideally y be a consideration in all physician rec- 

ommendations, the fact is that for many insured patients, doctors have 

the luxury of prescribing diagnostic and therapeutic regimens based 

largely on clinical considerations without calculating financial effects 

on the individuals for whom they are caring. 

For uninsured patients the financial impact becomes a pressing 

problem that must influence physicians’ clinical decisions. Lack of 

insurance or high out-of-pocket costs are some of the many reasons 

uninsured patients forgo prescribed medications (they are 3 times as 

likely to do so'), have worse clinical outcomes, and do not receive nec- 

essary preventive care. For primary care physicians—who are likely 

to have more long-term relationships with uninsured patients—find- 

ing specialists who will treat uninsured patients poses an additional, 

time-consuming burden. And nothing is more wrenching fora phy- 
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sician than managing a chronic illness for a patient who has suddenly 

become uninsured, thus requiring a modification of their treatment. 

Not only is the alternative treatment often suboptimal, but changing 

patient habits in relationship to managing their condition is also likely 

to lead to worse compliance and, thus, outcomes. Extending insurance 

to millions of Americans, therefore, has the potential to relieve some 

emotional strains for physicians, simplify their decision making, and 
re aE EY 

enable them to take better care of patients. 

Expanding Primary Care 
A high-performing health system _needs_robust_primary care. The 

United States has long suffered from a shortage of primary care phy- 

sicians (PCPs), and the ACA sought in several ways to attract more 

physicians to primary care. The law increased physicians’ compensa- 

tion from Medicare with a 10% bonus between 2011 and 2015. In 2012, 

for which the latest data are available, roughly 170,000 primary care 

doctors received a total of $664 million in bonus payments, averaging 

~’s3,938 per participating physician.” 
~The ACA also temporarily increased Medicaid payments for pri- 

mary care by an average of 73% to help reduce the discrepancy between 

Medicaid and Medicare reimbursement rates. The federal government 

covered the costs for 2 years, from 2013 to 2014, but thereafter states 

had the option to continue the primary care boost. 

Several studies examined the early impact of the Medicaid fee in- 

creases, which yielded variable results. A New England Journal of Med- 

icine study measured patients appointment availability for Medicaid 

enrollees in 10 states and found a significant increase between 2012 

and 2014.° However, a Health Affairs study, which analyzed physician- 

reported measures of their participation, found no significant increase 

in the percentage of primary care physicians accepting new Medicaid 

patients during the same period.‘ Despite varied results based on dif- 

ferent perspectives, as of 2016, 19 states had continued the Medicaid fee 

increase in part or full, suggesting that state policymakers found value 

in the program as an approach to increase access to primary care for 

low-income patients. No studies have yet evaluated whether this ongo- 

ing bump has improved access to primary care on a continuing basis. 
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In addition, the ACA expanded the National Health Service Corps 

(NHSC), which forgives physicians’ educational debt if they practice 

primary care in underserved areas for 2 to 4 years after completing 

their training. In 2018, 10,900 NHSC providers (physicians, nurses, 

and PAs) provided care to 11.5 million people at more than 5,000 sites.” 

The hope is that the NHSC experience will encourage some fraction of 

these practitioners to stay in primary care and perhaps even to stay in 

those underserved geographic locations. 

To our knowledge, there have been no formal evaluations of the 

effects of these ACA policies on the supply of PCPs, but available data 

show mixed results at best. In absolute numbers, the supply of PCPs 

rose from 196,014 to 204,419 between 2005 and 2015. But the numbers 

of US PCPs per 100,000 people actually fell from 46.6 to 41.4 over the 

same period.® Projections of physician supply and demand in both pri- 

mary care and other fields continue to predict shortfalls over the next 

several decades, though such projections are contested and have not 

always proven accurate in the past. Furthermore, some analysts b believe 

that nonphysician sources | of primary care—advanced practice nurses 

(APNs), PAs, retail ‘clinics, and telehealth—could alter care practices 

and more than | mitigate any PCP shortage by shifting responsibility for 

many care activities that do not require physician-level skills to these 

nonphysician_ clinicians. Supplies of APNs and PAs are expected to 

increase dramatically in the future. 

It seems likely that the rather modest primary care supply policies 

in the ACA have not dramatically changed specialty choices among the 

nation’s physicians or achieved a significant improvement in the na- 

tion’s supply of PCPs. The availability of primary care remains a critical 

problem for the US health care system. 

Increased Accountability for Cost and Quality of Care 
A variety of ACA policies have attempted to improve the quality and 

reduce the cost of care through changing financial incentives so as to 

reward improvements in the value of health care services. ‘These policies 

have been numerous and varied, ranging from penalties for the occur- 

rence of hospital-acquired conditions and Medicare readmissions to 

promoting accountable care organizations (ACOs), bundled payments, 
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the adoption of patient-centered medical homes, and others. The 

systemic effects of these initiatives on cost and quality are examined 

elsewhere in this volume. Importantly, changes in financial incentives 

associated with the provision of care can only achieve their objectives 

with corresponding changes in practice patterns by frontline clinicians 

as well as changes in documentation and reporting behaviors. 

Here again, information on the direct effects of these ACA policies 

on the lives and behaviors of physicians is sparse. Claims data collected 

to report on quality and cost effects of such payment reforms do not 

capture the changes in daily work that clinicians must make to achieve 

improved outcomes or to document those improvements. 

One of the most important ways the ACA encouraged changes in 

care delivery and reductions in cost is through the ACOs, which con- 

sist of combinations of doctors, hospitals, and other health care pro- 

viders that accept responsibility for the total cost and quality of care 

of a defined population. As of 2019 there were more than 1,000 ACOs 

covering almost 33 million people.’ 

ACOs are implementing programs that are likely affecting the 

daily practice of medicine. These include improvements in medication 

management and support, efforts to prevent hospital use (emergency 

department visits and readmissions), and active management of high- 

need, high-cost patients. According to estimates, 95% of all ACOs are 

hiring care coordinators to help better manage patient services. ACO 
formation has also led to new initiatives in data analytics and provider 

education. The result—presumably at least in part through changes in 

physician behavior—has been high-quality scores, including some im- 

provements in patients’ satisfaction. However, cost savings have been 

modest, ranging from 1% to 3% among Medicare ACOs and 3% to 9% 

for commercial ACOs. On average, the cost savings come from multi- 

ple sources, such as reductions in utilization of emergency departments 

or SNFs in Medicare as well as changes in referral patterns among their 
commercial counterparts. 

Increasingly, the federal program is requiring ACOs to assume 

downside financial risk on the assumption that this will more strongly 
incentivize changes in practices. If ACOs accept downside risk and 
succeed in effectively transmitting such risk to frontline clinicians—for 
example, through meaningful reductions in compensation when phy- 
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sicians either individually or in groups fail to achieve cost-containment 
targets—there is every reason to expect that practice will change. In 

one early and successful accountable care experiment, the Alternative 

Quality Contract in Massachusetts (which preceded the ACA), phy- 

sicians referred to lower-cost specialists and facilities as one strategy. 

More concerted efforts to make primary care available off hours (thus 

avoiding emergency room visits) and to focus care on high-utilizing 

patients with multiple chronic conditions would also be some welcome 

results of more effective financial incentives. Again, targeted evalua- 

tions are needed to track these possible changes in medical practice. 

Physician Burnout 
Recent changes in payment and delivery approaches—from the ACA 

and other sources—have increased attention to the topic of physi- 

cian burnout. A growing literature and a proliferation of professional 

conferences now focus on a perceived deterioration in the quality of 

practicing physicians’ professional | lives and the resulting t threats to the 
ener ae 

quality and availability of care.* The ACA is thought to be contrib- 

uting to this development because of its efforts to increase providers’ 

accountability for cost and quality of care. 

Physician burnout is a work-related syndrome characterized by 

emotional exhaustion, depersonalization, and a sense of reduced per- 

sonal accomplishment. Prevalence rates among physicians and physi- 

cians-in-training are thought to be near or to exceed 50%. But although 

some studies find that burnout is on the rise, others find that it is stable 

or decreasing, depending on how the syndrome is defined. 
There are multiple possible sources of burnout. Some studies indi- 

cate that physicians working with electronic health records (EHRs) were 

less satisfied with their work and were at increased risk for professional 

exhaustion. EHRs were not part of the ACA. The roots of the current 

crisis around burnout likely precede EHRs and the ACA—some trace 

this back to the 1999 publication of the Institute of Medicine report 

“To Err Is Human,” which highlighted the prevalence of medical errors 

that brought new attention to and pressure on accountability. 

Other explanations for high rates of burnout include loss of work-life 

balance as well as payment models that are purely based on incentives 

and/or performance, thus neglecting physicians’ intrinsic motivations 
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as professionals. In addition, physicians are increasingly spending more 

time on paperwork and administrative tasks, with 70% of physicians 

in 2018 reporting they spent 10 or more hours per week on adminis- 

trative work, compared to 33% of physicians in 2012. On the whole, if 

burnout rates are increasing in medicine, this should be a concern for 

policymakers. However, the precise role of the ACA in causing the phe- 

nomenon is uncertain. It does seem likely, however, that pravisions of 

the ACA embody and further deepen societal trends to hold physicians 

more accountable for decisions that contribute to exorbitant costs and 

shortfalls in quality within the US health care system. 
I 

Other Public Policies Affecting Medical Practice 

One reason it is hard to pinpoint the effects of the ACA on the prac- 

tice of medicine is that other, highly consequential public policies have 

been enacted separately from the ACA. Two deserve special emphasis: 

the Health Information Technology for Economic and Clinical Health 

(HITECH) Act and the Medicare Access and Chip Reauthorization 

Act of 2015 (MACRA). 

HITECH 

The HITECH Act actually became law before the ACA as part of the 

2009 economic stimulus legislation responding to the economic crisis 

of 2008-2010. The law promoted the adoption and meaningful use of 

EHRs by offering incentive payments through Medicare and Medicaid 

to physicians and hospitals who adopted EHRs and attested to using 

them according to federal requirements defined through Meaningful 

Use regulations. 

The HITECH Act was not unrelated to the ACA. Policymakers saw 

the adoption of EHRs as laying the groundwork for needed reforms in 

the delivery of health care services, reforms that could make expanded 
coverage more affordable and more effective by reducing the cost of 
care and improving its quality. 

Between 2008 and 2017 the proportion of office-based physicians 
reporting the use of at least a basic EHR increased from 42% to 86%. 
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For hospitals, where many physicians practice, the proportion of facili- 

ties with EHRs increased from 9% to 97% over the same period.’ 

The effects of EHRs on practice have been controversial. The in- 

stallation of EHRs has been associated temporally with a dramatic 

reduction in the occurrence of hospital-acquired conditions, includ- 

ing adverse drug events. Although this trend began before HITECH 

reached its full effect, studies have shown that EHRs and, particularly, 

the entry of medication orders in computers (a requirement of mean- 

ingful use) reduces medication errors. 

Another positive effect of the adoption of EHRs has been the re- 

quired implementation under meaningful use of portals that provide 

patients remote access electronically to their medical records. Alto- 

gether, more than a quarter of Americans reported in 2017 that they 

had accessed their medical records electronically in the past year, and 

80% of these reported the experience was both easy and useful. More 

informed patients are bound to affect patient-physician relationships 

and the nature of medical practice. As discussed below, the sharing 

of electronic data with patients could be a major spur to increasing 

their participation in the processes of care, which consumer groups and 

some medical experts vigorously advocate. It seems very unlikely that 

physicians and hospitals would have initiated such efforts to share data 

with patients without requirements included in meaningful use and 

subsequent federal legislation. 
At the same time, documentation is an important part of physicians’ 

work, and some physicians have found recording clinical encounters 

in EHRs burdensome and distracting. For example, as noted, the use 

of EHRs is cited as a major contributor to physician burnout. Com- 

plaints about the poor usability of current software are widespread, as 

is the perception that data entry distracts physicians from engaging 

with patients during office visits. Another complaint is that exchange 

of data between different EHR systems has proven more challenging 

than expected, both for technical and economic reasons. 

MACRA 

Signed into law 5 years after the ACA, MACRA replaced the preceding 

Medicare physician-reimbursement system that paid on a fee-for-ser- 
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vice basis with a new framework that encourages value-based compen- 

sation. MACRA presented physicians with 2 options for payment under 

Medicare: participation in an Advanced Alternative Payment Model 

(APMs) or in the Merit-Based Incentive Payment System (MIPS). 

Advanced APMs are intended to spur reform in delivery of care 

by encouraging clinicians to take greater responsibility for health care 

quality and spending in their practices. From 2019 to 2024, physicians 

who participate in one of the CMS-designated Advanced APMs (there 

were 13 in 2019) and meet the necessary performance benchmarks will 

receive an incentive payment of 5% of their Medicare-covered profes- 

sional services revenue. In 2019 (based on 2017 performance) 99,000 

clinicians earned the associated incentive payment based on their 

participation in an Advanced APM, with accountable care organiza- 

tions—NextGen or Medicare Shared Savings Program (tracks 2 and 

3)—being the most popular. 

MIPS is a system that calculates individual clinician-level or group- 

level payment adjustments based on 4 dimensions of physician per- 

formance: quality, cost, clinical practice improvement activities, and 

meaningful use of EHRs. Based on the clinicians’ performance in these 

4 areas, the Medicare payments can increase or decrease and change 

over time. Clinicians received their first payment adjustment in 2019 

based on their performance in 2017, with 93% of those in MIPS (ap- 

proximately 984,000 providers) earning a positive payment adjustment 

and 2% (116,000 clinicians) having a neutral adjustment. Maximum 

positive payment adjustments were modest, ranging from .22% to 

1.88% for clinicians with exceptional performance. Early results indi- 

cate that larger, urban practices are faring better under MACRA than 
smaller, rural practices. 

Clinicians and policymakers alike have expressed concerns about 

the sustainability and success of MIPS because of the inconsistency of 

the quality measures (a clinicians’ quality score is based on 6 measures 

from a set of several hundred chosen by the clinician), lack of sufficient 

sample size in some practices to produce meaningful results, the focus 

on individual clinician performance rather than on team results, and 

the complexity and burden of reporting under MIPS. There is also on- 
going debate—as there is with all alternative payment models—on the 
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relative benefit of pushing clinicians toward taking on more downside 

financial risk versus allowing upside-only risk. 

The changes introduced by MACRA likely affect more physicians 

more directly with respect to both compensation and reporting re- 

quirements than the totality of the ACA’s provisions. However, it seems 

likely that many physicians have trouble sorting out which changes in 

their lives result from which new federal policies. 

Secular Trends Affecting Medical Practice 

Consolidation 
The period since the enactment of the ACA has witnessed a dramatic 

consolidation among providers of medical service, a trend that started 

before the ACA but appears to have accelerated after the ACA and 

MACRA were implemented. This has included both horizontal con- 

solidation, in which suppliers of the same services merge (e.g., hospi- 

tals with hospitals and physician groups with physician groups), and 

vertical consolidation, in which suppliers of different services combine 

(e.g., hospitals with physicians, hospitals with long-term care facilities). 

According to research by Professor Richard Scheffler and his group at 

the University of California, Berkeley, 70% of hospital markets are now 

highly or super concentrated.'® This trend is associated with reduced 

competition among hospitals and increased hospital prices and insur- 

ance premiums, without accompanying documented improvements in 

quality. 

Similarly, ambulatory physicians are combining both with hospitals 

and each other. Between 2007 and 2017, 4 of cardiology and oncology 

practices merged into hospitals. From 2013 to 2015 the percentage of 

physicians in practices of 100 or more increased from 30% to 35%. Con- 

versely, small practices and the traditional solo practice are in decline. 

In 1994, 29.3% of physicians were in solo or 2-physician arrangements; 

by 2014 the figure was 17%. 

The causes of these trends toward increased size among suppliers are 

manifold. In health care, size gives hospitals and doctors the leverage to 

extract better prices from insurers, and economies of scale can reduce 
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administrative costs. The accountability demands of the ACA have 

undoubtedly played a role, as have other, non-ACA-instigated policy 

requirements. For physicians in particular, the support that large orga- 

nizations can provide in helping doctors manage increasing documen- 

tation requirements and accomplish improvements in performance can 

be extremely attractive. As some organizations assume financial risk 

for services, administrative support—including improved information 

systems and analytic capabilities—can prove vital. Small practices and 

hospitals simply lack the resources and expertise to manage these new 

challenges. 

However, it would be overly simplistic to attribute the changes in 

practice organization solely to the ACA. Consolidation is occurring in 

many economic sectors, prompting an ongoing reassessment of cur- 

rent antitrust law and enforcement. And not only government but also 

private payers and purchasers are demanding increased accountability, 

and this is to some degree an international movement in medicine. The 

Organisation for Economic Co-operation and Development (OECD) 

now collects comparative data on quality of care across its member 

nations. 

The effects of consolidation on medical practice are likely to be 

mixed. On the positive side, the administrative support available to 

physicians in large organizations has the potential to simplify their 

professional lives and free them to focus on clinical rather than ad- 

ministrative functions of medicine. Peer review and peer learning are 

also more feasible in organizations, and the more regular hours that 

employed physicians generally work can assist with work-life balance 

and potentially reduce burnout. Organizations—especially when they 

employ a wide variety of health professionals—facilitate the formation 

of multidisciplinary care teams, which are increasingly viewed as vital 

to high-quality, efficient practice as medicine and patients get more 
complex. 

At the same time, some observers worry that organizational demands 

for increased productivity and standardization of clinical practice may 

reduce physicians’ ability to spend time with patients and adapt care 

to patients individual needs. And available data on the comparative 
quality of care in large organizations and small physician practices do 
not show a definitive advantage to the former. 
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Digitization of Health Care Information 
The disruption associated with the deployment of EHRs has obscured 

the underlying trend they exemplify: the long-delayed arrival of the 

information revolution in health care. 

Information is the lifeblood of medicine. Without data about their 

patients, physicians are virtually powerless to bring the benefits of 

modern health care to their patients. The digitization of health data, 

encompassing many aspects of the patient experience, is sure to change 

the way physicians practice medicine—to the almost certain benefit of 
both patients and physicians. 

This journey will not be direct, simple, or painless. The advent of 

EHRs has imposed new documentation requirements on physicians 

that are especially burdensome for doctors who are not facile with 

keyboards or technology, such as older doctors. Reducing that burden 

should be a major priority, and prospects are good that natural lan- 

guage processing will help improve EHRs’ convenience and usability. 

In the meantime the huge repositories of electronic information 

now available as a result of health professionals’ labors at data entry 

have become a new “unnatural resource” that is available for exploita- 

tion in a multitude of ways. To realize their benefits, the data must 

be extracted, refined into useful products, and distributed to users. 

The process of extraction has recently been significantly advanced by 

a new legal requirement that all EHRs include application program- 

ming interfaces (APIs) that facilitate access to EHR data repositories 

by third parties (e.g., patients themselves, other clinical providers, and 

technology companies acting as authorized patient agents). Artificial 

intelligence will help turn electronic health information into useful ap- 

plications. And new and existing technology companies will provide 

distribution channels for the applications (e.g., mobile devices of many 

varieties). 

One of the first uses of these newly extracted, processed, and dis- 

tributed data products may be a personally controlled patient informa- 

tion resource—let us call it a “digital health adviser’—that provides 
individualized assistance with patients’ decisions. Such an application 

could have major and as yet unexplored implications for medical prac- 

tice. Patient-facing, intelligent, EHR-based information tools could 

challenge physician dominance of the medical interaction, even as 
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they improve patient participation in and compliance with physicians’ 

recommendations. Such data products may also support virtual care 

through telemedicine applications and a variety of home-based care in- 

novations. The impact of the digital revolution in health care on med- 

ical practice will likely dwarf any effects of the ACA. Watch this space. 

The Biomedical Revolution 
Another profound influence on medical practice that has only the most 

indirect relationship to the ACA is the accelerating biomedical revo- 

lution that represents the culmination of 70 years of intensive US in- 

vestment in biomedical research, including the mapping of the human 

genome. This research is now yielding therapies that are dramatically 

improving the health of patients suffering from age-old scourges, in 

some cases curing them outright. 

Patients with previously fatal cancers are now experiencing pro- 

longed, apparently disease-free remissions. We can cure hepatitis C. 

Genetically derived therapies have changed the course of cystic fibrosis 

and may eliminate sickle cell disease and hemophilia. 

These developments are good news for practicing physicians who 

encounter such patients, but they also pose stark dilemmas because 

of their costs. Physicians will soon be grappling at the frontlines with 

a huge societal dilemma. Protected by complex intellectual property 

laws, the pharmaceutical companies manufacturing these new ther- 

apies are charging prices that, collectively, are likely to prove unaf- 

fordable for the nation. Physicians will be dealing personally with the 

consequences os ‘Price- -based alone they have - tools that 

This challenge is not without precedent. The US health care system His 

always rationed access ‘to health care, to some extent, on the basis of 

patients’ financial resources. But the numbers of patients who may be 

excluded from life- -saving care and the financial hurdles that must be 
overcome will be unprecedented. 
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Conclusion 

Throughout recorded history the medical profession has been in con- 

tinuous evolution. The pace of that change in medical practice now 

seems to be accelerating, like the pace of change affecting all aspects of 

modern society. The ACA should be seen as one of a panoply of forces 

contributing to this rapid evolution of medical practice. 

Correspondingly, the ACA may best be regarded as representing 

and continuing trends that preexisted the legislation and will likely 

persist long after the ACA recedes as the potent political and policy 

topic that it has been over the last 10 years. The nation continues to 

struggle with the reform of a health system for which the word “dys- 

functional” hardly seems adequate. The ACA made a number of at- 

tempts to correct manifest flaws in that system that are traceable to 

medical practice—through increasing the supply of primary care and 

through promoting financial and organizational experiments intended 

to increase physicians’ accountability for cost and quality and, thereby, 

improve systemic performance. In the process the ACA has affected 

medical practice, though it has done so in ways that are hard to doc- 

ument with precision. The practice of medicine is central to health 

system performance, and physicians need help to participate effectively 

and usefully in global health system reform. Providing that help re- 

mains an open policy agenda. 
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CHAPTER I7 

THE IMPACT OF THE ACA 

ON THE DEBATE OVER 

DRUG PRICING REGULATION 

Rachel E. Sachs and Steven D. Pearson 

One primary aim of the Affordable Care Act (ACA) was to expand 

insurance coverage and provide all Americans with quality, affordable 

health care. Although substantial debate during the ACA’s development 

focused on how to ensure affordability for individual patients, employ- 

ers, and public and private insurers, the ACA steered clear of proposing 

major changes to how drugs are priced or covered. Ten years later, drug 

prices and costs to patients and the health system have risen to become 
the single greatest health care > concern of the American public. 

Nothing in the ACA explicitly caused drug costs to rise faster than 

other components of health spending. The ACA did not create high- 

deductible insurance plan designs that leave individual patients at risk 

for significant financial burdens. The ACA did not construct the drug 

development and delivery chain that allowed Martin Shkreli to mas- 

sively increase the price of an older, inexpensive drug or that encour- 

aged the drug company Mylan to increase the price for the EpiPen 

or that led the many makers of insulin to raise list prices year after 

year while pharmacy benefit managers (PBMs) pocketed substantial 

rebates. The ACA is not responsible for these features of the byzantine, 

Rachel E. Sachs, JD, MPH, is an associate professor of law at Washington University 

in St. Louis. 

Steven D. Pearson, MD, MSc, is the founder and president of the Institute for Clin- 
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dysfunctional drug market in the United States, although it also did not 

address these problems. Today, however, as policymakers sift through 

the lessons of the first decade of the ACA and contemplate the next 

phase of health care reform, drug pricing sits at the center of their chal- 

lenge to make sustainable the vision of “expanded insurance c coverage 

that can reconcile access. with affordability. 
In this chapter we consider several essential themes that policymak- 

ers must tackle when moving forward in this space. Part 1 describes 

the relatively Eiew. provisions tal made it into the final ACA that ad- 

dressed drug pricing and coverage, against the political background of 

the negotiations over the ACA between the White House, Congress, 

and the pharmaceutical industry. Part 2 considers how the landscape 

has changed a decade after the ACA passage and how drug afford- 

ability has become far more salient to American. patients than it was 

in 2010. Part 3 considers potential pathways for future drug-pricing 

reform. Given both the complexity of the problem and the range of 

options available to policymakers, we offer general themes and values 

that ought to be considered moving forward and explain how several 

policy proposals fit within those paradigms. 

The Limited Effects of the ACA on Drug Pricing 

The ACA included pay cuts to hospitals and _insurers to both control 

costs and to help pay for broad expansions of insurance coverage. One 

key industry escaped largely unscathed: the pharmaceutical industry. 

Reporting has explained this outcome by framing it as the bargain that 

the White House and Congress struck with drug makers to gain their 

support for the bill.’ PhRMA, the drug industry lobbying group led by 

former Louisiana Republican representative Billy Tauzin, negotiated 

an agreement whereby drug companies agreed to help fund the law’s 

insurance expansion by paying approximately $90 billion over 10 years 

through larger Medicaid discounts and a new Branded Prescription 

Drug Fee. Industry's support came as part of an understanding that 

none of the major structural changes to drug pricing being proposed in 

Congress at the time would move forward as part of the ACA: no reim- 

portation of medicines from countries like Canada, where they are sold 
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at a fraction of what Americans pay, and no government negotiations 

of drug prices. PhRMA ultimately spent a mere $150 million in adver- 

tising to support the ACA’s passage >__and received tens s of millions of 
aon 

new customers with i insurance > coverage in return. 

Although the ACA ‘did not include the major structural changes to 

drug pricing that some advocates had called for, it did contain several 

provisions that have influenced access to drugs an and ‘elements. of. the 

drug market. Most importantly, the large coverage expansions made 

possible by the ACA, both in the individual market and through Med- 

icaid expansion, have so far provided nearly 20 million Americans with 

access to health insurance.’ This insurance has enabled many patients 

to obtain and afford the prescription drugs they need, perhaps for the 

first time. In addition, the ACA included a \ requirement that all indi- 

of ro éssential Heals eae wis provide,’ ensuring that dre that drug 
coverage could no longer be excluded in the private market. 

The AGA alsoclosed: Medicare | Part D d's donut hole, enabling the 

tens of millions of seniors in that program to more easily afford the 

prescriptions they need. The donut hole, a strange feature of Part D’s 

original 2003 legislation meant to help the law fit within a budget tar- 

get, required beneficiaries to pay the entire cost of their prescription 

drugs once their spending reached a certain level, with coverage only 

kicking back in after beneficiaries reached a much higher, catastrophic 

spending level. For instance, in 2010 Part D beneficiaries paid 25% of 

the cost of their drugs (after an initial deductible of $310) until the 

total plan spend on their drugs reached $2,830. Then beneficiaries were 

100% responsible for the next $3,610 of medications, at which point 

they would enter the catastrophic phase of their benefits and would pay 

just 5% of drug costs.? The ACA included provisions to close the donut 
hole gradually by 2020, and a more recent budget deal accelerated that 

closure to 2019.° Now, with no donut hole, patients pay 25% of the cost 

of heir drugs: uel they r reach 1 the ‘catastrophic phase, z at it which ps point 

“Three other provisions of rhe ACA had major implications for phar- 

mmaceutical pricing and pms ons the ACA increased_ maces 

oN RR OR TN I 
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to Medicaid a rebate per unit when selling pharmaceuticals for program 

beneficiaries. Before the ACA, companies making branded prescription 

drug products were obligated by federal statute to remit either 15.1% of 

a drug’s average manufacturer | price’ (AMP) o or “the difference between 

drug, whichever was larger, while companies making generic f products 

were obligated to remit 11% of the AMP per unit. The ACA increased 

these minimum ‘rebate obligations to 23.1% and 13%, respectively, re- 

quiring pharmaceutical companies to provide larger baseline discounts 

to the program than they had previously.’ State Medicaid programs are 

also empowered to seek supplemental rebates beyond these statutory 

minimums. 
econd) the ACA expanded the range of entities eligible to F to partici- 

ae in the 340B »B program, ‘which wa: was developed to 0 permit c certain bos 

or “low the rates ; available. to Medicaid. tiie facilities are then able 

to charge insurers full price when administering these drugs, allowing 

them to use this spread between the full and discounted price to subsi- 

dize other aspects of care for vulnerable populations. Before the ACA, 

the set of facilities eligible to purchase drugs through the 340B program 

was limited to 12 categories, including federally qualified health cen- 

ters, Ryan White facilities, and disproportionate share hospitals. The 

ACA expanded the range of covered entities further to include chil- 

dren’s hospitals, freestanding cancer hospitals, critical access hospitals, 

and rural referral centers.* These additions have significantly expanded 

the program's scope. From 2011 to 2016 there was a 60% increase in the 

number of hospitals participating in the program, largely attributable 

to growth in 1 hospital types that were newly eligible after the ACA.” 

And (third, the ACA created a new path to approval for biosimilar 

drugs in the hopes of improving competition in that growing market. 

The Biologics Price Competition and Innovation Act (BPCIA) pro- 

vided innovator biologic drugs—cell-based_therapies that are more 

complicated to ‘manufacture than are traditional small-molecule drugs 

like cholesterol- lowering statins—with 12 years of data exclusivity pro- 
tections.'° Twelve years of exclusivity was viewed as a victory for drug 
makers, as it far exceeds the 5 years that small-molecule drugs typi- 
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cally receive, resulting in a much longer time period during which drug 
makers can often set monopoly prices. 

The ACA envisioned that at the end of the exclusivity period bio- 

logics would face significant competition from biosimilar versions of 

the original biologics. To make this possible, the ACA created a new 

regulatory pathway for biosimilar approval by specifying the process 

through which these products could rely on the data submitted by 

the innovator biologic in their initial approval process. Essentially, the 

BPCIA sought to do for biologics what the Hatch-Waxman Act did for 

generic small-molecule drugs, although there are additional consider- 

ations involving the more complex science behind biologics." 

The BPCIA was intended to promote the development of compet- 

ing biosimilars and, thereby, lower the price of many of the most ex- 

pensive pharmaceuticals being sold in 2010. Unfortunately, the vision 

The US Food and Drug Administration (FDA) still lacks a clear path 

for biosimilars to be labeled as interchangeable with the original ver- 

sion, while even those that are approved face byzantine patent thickets 

curated by originator companies that keep most approved biosimilars 

from the market.’ While Europe has seen significant progress and fi- 

nancial benefits from biosimilars, to years after the ACA the biosimilar 

market in the United States remains stuck in neutral, far from what the 

ACA’s authors would have hoped. 
However, there were important missed opportunities where the 

Act’s drafters could have more significantly impacted drug pricing and 

coverage in the longer term. None of the ACA’s provisions significantly 

altered the fundamental market dynamics of the pharmaceutical pric- 

ing and payment system. Pharmaceutical companies today remain free 

to amass large patent portfolios ; and receive lengthy exclusivity _peri- 

ods on new drugs. Medicare and Medicaid remain legally obligated 

to cover most and, in many cases, a// branded drugs. And there is no 

process for the federal government or a private-sector partner to evalu- 

ate the evidence used to approve a new drug and deploy that evidence 

in negotiations over pricing or coverage. As had occurred with earlier 

health insurance coverage expansion efforts in Massachusetts, coverage 

expansion was the ACA’s S primary focus, and — oe 2g cost drivers 
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that would go on to make insurance affordability a growing problem 

were ‘not “directly a addressed. aa 
One important missed opportunity was the creation of the Pa- 

tient-Centered Outcomes Research Institute (PCORI). The ACA es- 

tablished PCORI as an independent nonprofit organization to fund 

the generation and dissemination of comparative clinical effectiveness 

research (CER) on different health care treatment options. As the ACA 

was under development, multiple advocacy groups and policy experts 

touted CER as an important mechanism for reducing unnecessary vari- 

ation and overuse of medical treatments. The hope was that PCORI’s 

work could lead to lower costs through the creation and use of better 

evidence by patients, clinicians, and insurers.’ 

Existing programs of CER evidence review in other countries strongly 

influenced the establishment of “this ne new national CER program. These 

programs, such as the Pharmaceutical Benefits Advisory Committee in 

Australia and the National Institute for Health and Clinical Excellence 

in England, had for many years reviewed the clinical and cost effective- 

ness of new drugs and were integral parts of the coverage decision-mak- 

ing process within their respective national health systems.'4 In a small 

minority of cases over the years these agencies had denied coverage for 

approved, effective medicines when the clinical benefit in relation to the 

cost was viewed as providing insufficient value, given other priorities in 

a resource-constrained health care system. ‘This ability to deny coverage 

enabled their national health systems to obtain far lower prices on pre- 

scription drugs than in the United States. 

Given these precedents, it was a short conceptual leap for some 

in the United States to surmise an analogous role for the new fed- 

eral CER program under discussion. If this was the intended path, 

it looked to many that the outcome would be explicit governmental 

rationing of expensive treatments, as opposed to the existing implicit 

rationing through access to insurance. In the midst of a rising chorus of 

warnings about the dangers of expanded federal powers, commentators 

argued that a national CER institute would serve as an “assault against 

seniors’ and would “necessitate rationing.” This claim galvanized op- 

position, was amplified by PhRMA and aligned interests, and rattled 

Democrats framing the legislation. Some commentators, policymak- 
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ers, and physician groups continued to argue that evidence on cost and 
cost effectiveness should be integral components of CER and part of 

PCORI’s mandate.'® They believed that it was disingenuous to pretend 

that cost was not an important consideration and that added rigor and 

transparency could be brought to discussions if evidence on clinical 

effectiveness and cost were included as part of CER reviews. 

Nevertheless, concerns about the political consequences of cost- 

effectiveness research ultimately led to ACA language labeling PCO- 

RI’s task as “comparative clinical effectiveness research” and prohibiting 

its funding of research that would use the traditional metric of cost ef- 

fectiveness—the cost per additional -quality-adjusted life year (QALY) 

gained—to sét thresholds that n t might serve as a basis for recommending 

pricing or payment “within Medicare. Y. 

“Tn the eyes of many, PCORI was “hamstrung” from the beginning 

by these restrictions on its research and its ability to make recommen- 

dations.'® But there was no blanket exclusion of cost or value measures, 

and when PCORI released the first draft definition of patient-centered 

outcomes research in 2011, it did include a goal of assessing health care 

value. When drug companies and providers raised strong concerns that 

use of the word “value” might signal that cost analyses would be part 

of future PCORI studies, PCORI’s executive director made a point of 

saying in public, “You can take it to the bank that PCORI will never 

do a cost-effectiveness analysis.””” The contrast with some of the most 

prominent national health technology agencies in other countries was 

unmistakable. — 

In addition to steering away from cost considerations, the early 

years of PCORI’s allocation of research funding also showed a marked 

lack of interest in comparing the clinical effectiveness of drugs, despite 

widespread acknowledgment ‘that head-to-head trials of drugs were 

sorely needed. In the end, partly through design but also through im- 

plementation, PCORI would not be the vehicle through which the 

United States would tackle hard questions about the value of pharma- 

ceuticals and whether prices aligned with patient benefits. One of the 

fundamental cost drivers of the health care system was placed off limits. 

Coverage expansion would not be twinned with strong mechanisms 

for cost control. Much work was left to be done. 
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The Increasing Public Salience of Pharmaceutical Prices 

A decade after the ACA’s passage, the issue of prescription-drug af- 

fordability has rapidly increased in its salience for both patients and 

the system as a whole, and the need for another step in the health care 

reform process now appears more urgent. Patients—particularly those 

on Medicare with no out-of-pocket limit—are increasingly exposed to 

high out-of-pocket costs for their prescription drugs, and those costs 

have continued to rise. At the same time, those costs impose ever- 

increasing burdens on the overall system, which lacks sufficient tools 
ecnateeeret sana 

to ‘respond. © 
~~ Tn short, drug prices are not only high; they are also rising faster 

than any other segment of health « care. “Drug companies have strong 

incentives to regularly raise the list prices of their products. Similarly, 

the launch prices of many new drugs continue to rise, even when other 

drugs already exist in the same class. Although some of these new prod- 

ucts are highly effective, others command a premium even if they have 

limited efficacy. Often this is because payers are compelled by law to 

cover these products < and are limited i in their legal authority to negoti- 

ate Iower prices forthem.22 

These factors create challenges for patients. The large increase in 

drug costs over the past decade means that overall patient spending on 

drugs has increased, and many patients bear large financial burdens. 

This problem has been driven by 2 factors: (1 (1) an increasing number of 

patients with chronic conditions suchas arthritis and multiple sc sclerosis 

aré now being treated with very expensive specialty medications, and 

(2) employers and other plan sponsors have shifted their health-ben- 

efit offerings Eero that require i 2 increased deductibles and co- 

ifisurance in place of lower co-payments. s. In 2010, 35% of patients 

cost sharing was in the form of deductibles, the rest coming through 

co-payments and co-insurance. But by 2016 deductible spending had 

risen to 52% of cost sharing, and overall patient out-of-pocket spending 

increased accordingly.! Importantly, when patients are in this deduct- 

ible phase or are responsible for co-insurance rather than a co-payment, 

their out-of- pocket responsibility i is typically based on the - ever-increas- 
ing list price of the drug in question, not the (often, though not not always 
much lower) net price their insurer has negotiated for the product.” 
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Many patients have difficulty with these high out-of-pocket costs, 

with 1 in 4 Americans reporting that they have difficulty affording 

their prescriptions.” Patients may skip doses, take less medication per 

dose, or delay filling the prescription entirely.*4 Patients who must 

make these choices may suffer adverse health consequences as a result, 

whether that is a worsening of their symptoms, hospitalization,” or 

even death.”° Although the debate over health care reform remains po- 

litically polarized, there is broader agreement around pharmaceutical 

pricing, with bipartisan support for at least some reforms and a full 
a! 

80% of survey respondents agreeing that prescription drug Prices are 
A Aer atiataasscess: 

07 mae 
are er 

“unreasonable. 

These factors also pose challenges for our health care system as a 

whole. System-wide spending is rising, perhaps particularly for public 

payers. Between 2007 and 2016 Medicare Part D spending more than 

doubled, from $46.2 billion”® to $99.5 billion.”” Medicare Part B spend- 

ing on prescription drugs may be increasing even more quickly, nearly 

doubling from s15.4 | billion in 2009 to $29.1 billion in 2016.°° More 
than half of this Part B total comes from anticancer medications.>! In 

2015 overall national prescription drug spending totaled about $457 bil- 

lion, or 16.7% of overall personal health care services.” At the current 

rates of increase, over time even larger shares of total health spending 

will be spent on prescription drugs.*° 

The aforementioned requirements that public payers cover many or 

all of these products exacerbate these challenges. Medicare Part B has 

no ability to decline to cover FDA-approved drugs whose prices con- 
Sg ee 

tinue t to rise year “after year or who enter at unsustainable or unjustified 

prices. "Similarly, Part D plans must cover at least 2 apaiaiied 

drugs per therapeutic class, and in 6 therapeutic classes, plans must 

cover essentially all drugs. On top of these coverage requirements, the 

Medicare program itself is legally prohibited from negotiating for the 

prices ‘of prescription drugs : and, therefore, cannot leverage the full size 

of the program in negotiations. These legal requirements provide man- 

ufacturers with significant bargaining power in their negotiations with 

Medicare-plan sponsors. If plans cannot walk away from the coverage 

negotiation process if they do not like a branded company’s offer and 

must negotiate on behalf of smaller pools of beneficiaries, that limits 

their ability to obtain lower prices on these drugs. 
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Policymakers, recognizing not only that patients are being harmed 

but also that these long-term trends are not sustainable for our system 

as a whole, have begun to address these issues. However, several insti- 

tutional actors—particularly the states and the executive branch—are 

limited in their ability to effect change. States are limited in what ac- 

tions they can take by the ‘separation of | of powers between them and the 

federal government. The executive ‘branch, “primarily ‘the ‘Department 

of Health and Human Services, on its own can have a more meaningful 

impact on Medicare and Medicaid than it can for patients with private 

insurance, but its authority is limited even within those government 

programs. As with the ACA, federal legislation will be needed to more 

fully address the drivers of these problems and their-impact on Amer- 

ican patients. 

Potential Paths Forward 

Importantly, there are multiple ways to lower drug prices. Many dif- 

ferent countries have adopted different strategies to restructure their 

pharmaceutical markets, each of which has tradeoffs and each of which 

may be a particular fit for the country adopting it. In our view, though, 

policymakers should consider-strategies that would serve 3 main goals: 

(1) lowering patients’ out-of-pocket costs, (2) addressing misaligned in- 

centives in the _payment system, and (3) reducing overall health care 

spending, Because there are many different ways to pursue each of 

these goals, each of which has its own advantages and disadvantages, we 

highlight options within each category and note the potential tradeoffs 

between and among them. 

Lowering Patients’ Out-of-Pocket Costs 
The ACA’ focus on patients’ out-of-pocket costs in general can be ap- 

plied more specifically to patients’ out-of-pocket costs for drugs. Con- 

fronting this problem would not only relieve the financial pressures 

facing many patients but also address the health consequences that 

can come with those financial pressures. Several stakeholders have sug- 
gested strategies that would limit or cap patients’ out-of-pocket costs, 
particularly in Medicare. These strategies provide policymakers with 
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many options to consider, as they may differ by the drugs they apply 

to, the patients who would benefit, how far they would cap costs, and 
a range of other dimensions. 

Three different proposals help illustrate the range of possibilities. 

First, policymakers are considering cappi -of-pocket costs 

in Medicare Part D above the catastrophic threshold,*4 where patients 

currently remain responsible for 5% of the costs of their medication 
without limit. This would assist the more than a million Medicare ben- 

eficiaries who must pay many thousands of dollars out of pocket for 
35 their medications each year.*’ Gecond and relatedly, one Democratic- 

sponsored bill would have capped out-of-pocket costs per month in 

ACA-regulated plans at $250 per person, enabling patients to both 
6 lower and smooth their expenses over the year.°° Chird, the Trump 

administration had considered (though it then rejected) reforms to the 

Part D rebate system that wo ss along plan-negotiated discounts 

to patients at the point of sale, lowering out-of-pocket costs for seniors 
z : ‘ Z eget ETE 37 

who take medicatio high negotiated rebates. 

‘Proposals like these would benefit patients who have difficulty af- 

fording their medications due to high out-of-pocket costs and would 

follow in the spirit of the ACA’s focus on sharing risk broadly across 

larger pools of patients. However, lowering out-of-pocket costs for this 

group alone is likely to increase costs for other patients and the system 

as a whole. This is because lowering costs for these patients has the 

positive effect of enabling them to more easily afford the medications 

they need, meaning that there is increased utilization and, therefore, 

increased costs for the system as a whole. These increased costs result 

in higher premiums for other beneficiaries as well. As a result, it is im- 

portant to pair solutions to this problem with other reforms that would 

have the ability to lower prices more directly. 

Addressing Misaligned Incentives 
Throughout our system of prescription drug reimbursement, there are 

many misaligned incentives that drive prices up, rather than down, 

over time and that disincentivize robust competition. Academics and 

policymakers have often focused on PBMs. In the traditional PBM 

business model, PBMs were paid a percentage of the rebates (dis- 

counts) they were able to negotiate off the list price of drugs on behalf 
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of their clients, plan sponsors, and insurance companies. When choos- 

ing between 2 similar drugs for preferential formulary placement, this 

model gave PBMs an incentive to favor the drug that had a higher 

list price—and a correspondingly higher rebate—over the drug with a 

lower list price, even if the drug with a lower list price would have been 

less expensive for the plan sponsor or insurer. This incentive encourages 

pharmaceutical companies to raise their list prices over time but then 

provide larger rebates. Although recent scrutiny has led many employ- 

ers and other plan sponsors to change their contracts with PBMs to 

avoid this perverse incentive, its influence persists, and it is still possible 

to find Part D plans offering more favorable formulary placement to 

branded drugs than to lower-priced generics,** let alone competitors. 

Policymakers have also focused on incentives for physicians in Medi- 
tN NON 

care Part B to prescribe more expensive ensive drugs: than would otherwise De 

ing more expensive drugs.” 
“Proposals to address these incentives would follow in the model 

of the ACA’s efforts on delivery-system reform. The ACA identified 

similar distortions in the system for providing health care services and 

aimed to address them through innovative models such as accountable 

care organizations (ACOs), medical homes, and bundled payments. 

To address perverse incentives for PBMs and others in the drug de- 

livery chain that have encouraged list price increases, options include 

eliminating rebates or returning rebates to plan sponsors and sharing 

them with patients. For Medicare Part B the essential need is to move 

away from paying providers based on a a percentage of the drug's price. 

Importantly, although these proposals would help remedy distortions 

in our current system, they would not fundamentally address the un- 

derlying problem of high drug prices. 

Reducing Overall Health Care Spending 
Just as other countries have adopted different strategies for providing 

universal health care, they have also adopted different strategies for 

reducing overall health care spending.*° One theme policymakers com- 

monly consider is how to align drug prices with their clinical value. 

Health technology assessment groups around the world evaluate the 
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comparative clinical effectiveness and cost effectiveness of new drugs, 

using that information to make reimbursement decisions.“! Using 

these strategies, other countries are able to negotiate far lower prices 

for prescription drugs than are US payers. For example, in the UK the 

National Institute for Health and Care Excellence evaluates the clinical 

and economic evidence for a new drug, asking whether it represents a 

good value for the health care system at the price offered by the man- 

ufacturer. Only if the drug's cost per QALY gained meets a certain 

threshold will it be recommended for insurance ‘coverage through the 

NHS. 

Germany's approach is quite different. There, the health technol- 

ogy assessment process is focused on analyzing comparative clinical 

effectiveness. If a new drug demonstrates no ) added benefit aN to 

to sitio pricing based on the lowest price aed within the class. 

For drugs with added clinical benefit, a confidential negotiation phase 

seeks a mutually agreeable price, with comparisons to prices in other 

countries playing a significant role. If industry and government nego- 

tiators fail to reach a deal, arbitration serves as the final step in setting 

a reimbursement rate. 

When the pharmaceutical industry is faced with the possibility of 

actions that would lower drug prices, it typically argues that innova- 

tion will be reduced as a result, meaning that patients may lack new 

treatments in the future. However, it is critical to keep in mind not 

only the amount of innovation we receive but also the kind. The goal 

of proposals like these is to align drug prices with h the value w we receive 
from those drugs. ‘Choosing to pay more for drugs that provide better 

clinical value and less or not at all for drugs that provide no benefit over 

existing treatments may lead pharmaceutical companies to invest in a 

different set of research projects, but that set of projects is likely to be 

more beneficial for society.4* Even now pharmaceutical companies are 

discouraged from developing certain ki kinds s of f of pharmaceuticals, su such as 

those that would treat early-stage cancers, even if they would be highly 

socially valuable. Keeping not just innovation but also the social value 

of that innovation at the forefront of policy discussions will be relevant 

for decisionmakers. 
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Conclusion 

The ACA’s primary focus on coverage expansion allowed its drafters to 

ignore many of the fundamental cost drivers of the system, including 

drug pricing and spending. The next phase of health care reform must 

grapple with these issues. Such reform is undoubtedly. difficult, but it 

is one that o other ther developed-nations have tackled successfully. This next 

phase will eeacidee the difficult social and ethical challenges of how to 

manage limited resources and must particularly aim to lower patients’ 

out-of-pocket costs, address misaligned incentives, and reduce overall 

spending. 



CHAPTER 18 

TOWARD EQUALITY AND THE 

RIGHT TO HEALTH CARE 

Sara Rosenbaum 

Introduction 

Examined through the lens of health equality, the Affordable Care Act 

(ACA) represents the most significant advance in more than a half cen- 

tury. In truth, the law’s coverage reforms in their entirety represent an 

effort to mitigate health inequality. But the ACA also amends earlier 

laws that themselves stand as legal landmarks in health equity, and 

these amendments merit closer attention. Of particular interest in this 

regard are Medicaid, the community health centers program, and civil 

rights laws aimed at ending discrimination in federally funded health 

programs. 

Were this essay to fully address the ACA’s health equality provisions, 

it would discuss many of its private insurance reforms: its prohibition 

against preexisting condition exclusions and discriminatory insurance 

pricing, its guaranteed access and renewal protections, and its pre- 

mium tax credit and cost-sharing reduction provisions. It would also 

discuss the law’s essential health benefit coverage rules for individual 

longs scrim- and small-group plans that take aim at certain longstanding discr 

inatory coverage practices such as exclusion of maternity care, exclu- 

sion of habilitative services for people with developmental ‘disabilities, 

and discriminatory benefit designs and coverage determination proce- 
dures that historically have barred coverage for patients with significant 
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disabilities who need care for health maintenance rather than recovery 

reasons. 
Medicaid, civil rights, and community health centers warrant spe- 

cial focus. Each has played a historic role in the fight for greater health 

equality, and each became part of the legal foundation on which the 

ACA rests, with new responsibilities. The Medicaid amendments were 

conceived as fundamental to the law’s near-universal coverage frame- 

work—an insurance pathway for the poorest Americans. Community 

health centers were tasked—as they have so often been before—with 

translating coverage into health care access for medically underserved 

communities and populations. ~A preexisting body of civil rights law 

was redesigned to follow the contours of a modern health care system 

that integrates financing and care and to better reflect evolving health, 

social, and cultural norms regarding the types of people and health 

needs meriting special legal protections against discrimination and ex- 

clusion. 

Taken as a whole, the ACA constitutes a seminal advance in law. But 

it is more than just a law: as Professor Abbe R. Gluck has suggested, the 

ACA is a “superstatute,” a special law whose power is such that it has 

transformed social expectations regarding government's 1 role i in health 

care.! The health equality provisions play a major role in this transfor- 

mation. Public support for Medicaid is high, with 74% of Americans 

viewing the program favorably,” and for decades there has been biparti- 

san consensus for expanding community health centers. Furthermore, 

Americans overwhelmingly reject prejudice by health c care providers, 

even for religious reasons.* a 

~ Of course, the picture is not entirely rosy; in important ways the 

law's health equality achievements fall short. ‘There still is no pathway 

to affordable coverage for unauthorized US residents. The private in- 

surance affordability reforms offer inadequate protection against high 

costs; pointedly, its “family glitch”* excludes financial help altogether 

for workers who can afford their own employer-sponsored coverage but 

not coverage for their spouses and children. Above all, a solution is ur- 

gently needed to remedy the damage done to the Medicaid expansion 

by the Supreme Court’s decision in National Federation of Independent 

Businesses v. Sebelius, which effectively made expansion optional for 
states and created an entirely unforeseen coverage crisis for the poor. 
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Normally, as has been the case previously, legislative shortcomings 

would have been addressed through incremental amendments. This, 
after all, is the story of Medicare and Medicaid, which have steadily 

evolved over more than 5 decades. But the bitter politics of health re- 

form have defeated any semblance of evolutionary normalcy; instead, 

the law has endured unprecedented attack—in Congress, by state offi- 
cials, by the Trump administration, and in court. 

Despite its failings, the ACA has achieved dramatic, measurable 

gains in health equality, opening greater access for previously unin- 

sured Americans who, after all, were disproportionately low income 

and underserved. Ten years after the ACA’s passage Medicaid now cov- 

ers an additional 15 million people. Community health center funding 

has more than doubled, and capacity has grown by nearly 50%, from 

19.5 million patients in 20107 to over 28 million served in 2018.8 Civil 

rights laws have been reconfigured and modernized. Although this re- 

configuration will take time to be felt, especially given the legal back- 

lash the reforms generated, early signs point to its long-term impact, 

particularly with respect to patients who have experienced exclusion 

based on gender identity.’ In short, even if the nation has a ways to go, 

it is on the right path. 

Transformation and Achievement 

Medicaid 
In an amendment of fewer than 100 words, the ACA transformed 

Medicaid policy. Previously, federal law limited coverage to certain 

categories of low-income and medically vulnerable people—children 

and pregnant women, exceptionally poor parents of minor children, 

the elderly, and persons with severe disabilities. The ACA created what 

was to be a new, mandatory eligibility group consisting of working-age 

adults not enrolled in Medicare who are citizens or long-term US res- 

idents and whose household incomes do not exceed 138% of the fed- 

eral poverty level ($28,676 for a family of 3 in 2018). As a legislative 

drafting matter, the amendment was modest. But its policy impact was 

profound—a victory over 4 centuries of social welfare discrimination 

against able-bodied adults dating to the original English Poor Law.” 
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From a legal perspective the Medicaid expansion was simply the 

latest step in the program’s constant evolution over a half century.” 

This evolution reflects Medicaid’s ability, as the nation’s largest pub- 

lic health investment in health care, to change with relative speed in 

the face of enormous needs that confront any national health care fi- 

nancing system grounded in market principles and dependent for its 

survival on predictable risks and the presence of strict controls against 

adverse selection. Unconstrained by features essential to standard in- 

surance norms such as a healthy risk pool, prospective enrollment, 

and tightly controlled benefits,” Medicaid has grown into the nation’s 

largest public-health first responder. Its accessibility in time of need, 

broad benefits, nominal cost sharing, and relatively low per-capita costs 

compared to private insurance made it the logical coverage pathway 

for the poor. Indeed, numerous states had already expanded Medicaid 

on an experimental basis.’ To ease adoption, Congress also provided 

generous federal funding: 100% of the cost of medical assistance for the 

expansion population between 2014 and 2016, slowly declining to 90% 

in 2020 and beyond. 

By effectively making expansion optional, VFB deeply scarred the 

law, which (logically) had made no alternative provision in the event of 

expansion’s failure. Not only did the decision legally foreclose nation- 

wide implementation as a basic condition of state Medicaid participa- 

tion, but in framing the expansion as an unconstitutional overreach 

by Congress, the ruling essentially became instrumental in triggering 

a resurgence of préjudice against t the poor. In seeking a justification 

for his decision, Chief Justice John Roberts took a broad swipe at the 

very concept of Medicaid expansion, characterizing it not as simply a 

natural outgrowth of a 50-year evolution but instead as a “shift in kind, 

not merely degree”!4—by implication not merely a legal overreach but 
a policy one as well. 

The chief justice’s framing has had enormous consequences. The 

most visible victims have been 2.5 million working-age adults living 

in 14 states who fall into a coverage gap—too poor for marketplace 

subsidies that become available once household income reaches the 

federal poverty threshold ($21,330 for a family of 3 in 2019) but ineligi- 

ble for Medicaid in their nonexpansion state. Most of the gap’s victims 
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reside in the historic South, where poverty and a lack of insurance 

coverage are highest; 4 states alone (Texas, Florida, North Carolina, 
Sea 

and Georgia) account for over % of the coverage-gap population.” But 

the Court's framing of the underlying policy helped pave the way for 

ramped-up attacks on expansion—by opponents determined to thwart 

state adoption, ’° by federal opponents determined to eliminate the ex- 

pansion as part of their 2017 repeal-and-replace effort,'’ and by the 

Trump administration, which not only has continued to support leg- 

islative action to eliminate expansion funding and redesign Medicaid 

as a block grant but also has pursued 2 administrative strategies whose 

impact is to eliminate coverage. 

The first such administrative strategy has involved the use of special 

demonstration powers found in Section 1115 of the Social Security Act 

to encourage states to pursue experiments designed to significantly re- 

duce the size of their expansion populations. This strategy began with 

a March 2017 letter from senior administration officials to governors 

that characterized the expansion as “a clear departure from the core, 

historical mission of the program”'® while offering states experimental 

permission to impose a range of restrictions, including work mandates, 

premium obligations, complex reporting rules, restricted benefits, high 

cost sharing, and exclusionary periods (known as lock-outs) for fail- 

ure to comply.’? Thus, whereas the Obama administration had used 

Section 1115 to encourage states to adopt expanded eligibility under 

somewhat more restrictive terms than otherwise would apply (and had 

refused to allow mandatory work experiments), the Trump administra- 

tion repurposed 1115 to achieve coverage reduction goals. 

In relatively rapid order, federal courts have issued opinions”? halt- 

ing work experiments on the ground that the administration inten- 

tionally failed to acknowledge their adverse impact on coverage, but 

not before Arkansas actually had launched its demonstration. Within 6 

months of launch nearly 17,000 had lost coverage; a major evaluation 

of the Arkansas demonstration (not conducted by the government, as 

required under law, but instead with foundation funding) documented 

a I2-percentage-point decline in Medicaid enrollment, with no gains 

in either employment or private insurance. This research further doc- 

umented that over 95% of those losing coverage either met the work 
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requirements or qualified for an exemption.”! The administration has 

appealed the court rulings. 
The Trump administration’s second strategy has been regulations 

that dramatically expand the circumstances under which Medicaid en- 

rollment by eligible legal immigrants can trigger a public charge de- 

termination that, in turn, would make them ineligible for permanent 

residency (green card) status.’” Experts predict that the rule will lead to 

a Medicaid enrollment decline of between 1.0 and 3.1 million people, 

as immigrants and their families flee the program (along with food and 

housing benefits) out of fear of legal repercussions.*? Multiple federal 

courts declared the rule illegal and preliminarily enjoined the rule from 

taking effect, citing its impact on health and health care as a major harm 

that would follow if an unlawful regulation was permitted to stand.”4 

As of fall 2019, the Trump administration has appealed these decisions. 

Despite the blow landed by NFIB and the attacks on Medicaid 

mounted under the Trump presidency, the expansion has achieved ma- 

jor gains by 2019: 37 states have embraced it (in some cases, in lesser 

form under 1115 authority), with enormous coverage gains as a result. 

Furthermore, the attacks on the program and the ensuing struggle to 

gain nationwide acceptance arguably have reinforced the fact of Med- 

icaid’s irreplaceable structural brilliance and its importance to people 

and health care. 

Indeed, the logic of Medicaid expansion remains as firm today as it 

was a decade ago. Expansion has had an enormous, positive impact. As 

of July 2018 Medicaid and its small companion, the Children’s Health 

Insurance Program (CHIP), enrolled over 73 million people—ts.6 mil- 

lion more than in 2013 and a 27.5% growth over Medicaid’s national 

2013 enrollment baseline.” Medicaid expansion accounts for most of 

the ACA’s remarkable coverage gains and the concomitant decline in 

the proportion of Americans without insurance: the largest declines 

have come in expansion states, which experienced a nearly 20-percent- 

age-point drop in the number of uninsured residents, compared to a 

10-percentage-point drop in nonexpansion states.”° Extensive research?” 
has documented Medicaid’s impact on access to care, uncompensated 
care, and positive labor market effects, along with positive effects on 
physical and mental health’® and, indeed, on mortality itself.”° 
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Community Health Centers 
To ensure that coverage would translate into health care access for 

communities with a high concentration of poverty and a shortage of 

primary care, the ACA established a fund to underwrite a major expan- 

sion of the community health centers program; | n; the f mind d subsequently 

has been extended twice, in 2015. and again in 2017,°” and a further 

extension is expected. by the end of 2019. 

The fund has yielded enormous results where health equity is con- 

cerned, along with Medicaid fueling major growth. This growth has 

been integral to the success of the Medicaid expansion, enabling cov- 

erage gains to translate into health care itself. Furthermore, as they 

always have, health centers have continued to serve as access points for 

those left out of the coverage reforms—in particular, the millions left 

out of the Medicaid expansion and immigrants who remain without 

a pathway to coverage. Indeed, nearly 1 in 4 patients remains unin- 

sured,?! a figure nearly 3 times higher than the national average,” and 

it is far higher in the Medicaid nonexpansion states, where in 2018 the 

uninsured patient figure stood at 35%, compared to 18% in expansion 

States.2° 
Like the decision to build on Medicaid, investing in health cen- 

ters in order to bridge coverage and care for the medically underserved 

was a matter of basic logic. The first health centers—an experimen- 

tal outgrowth of the War on Poverty and civil rights reform—opened 

their doors in Boston, Massachusetts, and Mound Bayou, Mississip- 

pi.>* Over the decades the program has undergone exponential growth 

but has continued to hew closely to its roots—comprehensive primary 

health care, community governance, charges adjusted by income, 

and location in medically underserved urban and rural communities. 

Health centers have remained true to their roots, providing not only 

primary care but also services and supports aimed at addressing the un- 

derlying social conditions that threaten both patient and community 

health. 
Today’s health centers increasingly operate as integrated primary- 

care networks serving patients of all ages, with full participation in 

a heavily modernized Medicaid system of managed-care plans and 

accountable care organizations (ACOs), along with active network 
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participation in marketplace plan provider networks, given the rela- 

tively low income that characterizes so many marketplace enrollees. 

Furthermore, in keeping with the original vision,” health centers also 

remain entry points into a wide array of health, educational, nutrition, 

and social services. For this reason, the program also has become a 

principal means of addressing the needs of patients with complex and 

chronic health conditions requiring enhanced primary care and links 

to more specialized services. 

Even in the bitterness of the ACA’s postenactment period, health 

centers held on to bipartisan support, along with the National Health 

Service Corps, which supplies many of the health professionals work- 

ing at health centers as well as the teaching health centers program, 

established under the ACA and designed to better utilize health centers 

as primary care training sites.*° As health centers would be the first to 

admit, their special status as a public health intervention that enjoys 

bipartisan support carries a certain irony, given the communities they 

serve and the fact that their sustainability is intertwined with their pa- 

tients’ access to insurance. 

Transforming Civil Rights and Health Care 

The battle to ) desegregate health care represents one o of the most im- 

portant chapters in the nation’s civil rights history.°” Health care de- 

segregation played a major role in the design of the 1964 Civil Rights 

Act, in particular Title VI, which bars discrimination by federally as- 

sisted health programs based on race, color, or national origin. The 

use of federal funding to advance civil rights ultimately served as the 

model for other important civil rights laws that followed: Section 504 

of the Rehabilitation Act of 1973 (barring discrimination on the basis 

of handicap—later incorporated into the Americans with Disabilities 

Act), the Age Discrimination Act of 1975, and the Title IX Education 

Amendments of 1972 (barring discrimination by federally assisted ed- 

ucational entities). 

Building on these legal precedents, the ACA enhanced and restruc- 

tured preexisting civil rights laws, shaping them into a new law, codi- 

fied at Section 1557 of the Act. Section 1557 accomplishes several things, 

2 of which are especially notable. First, it broadens the range of pro- 
tected classes, for the first time addressing « discrimination by federally 
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assisted health programs on the basis of sex, just as the 1972 Education 

Amendments were designed t to do in an education context. Second, 
in a historic move, Section _1557 explicitly defines health programs to 

include contracts of i insurance, , which \ ch would ‘include | health plans pur- 

chased” with Medicare, M Medicaid, CHIP, or premium tax credit fund- 

ing. Under longstanding civil rights law principles that apply civil 

rights obligations entity-wide, this extension of the term “federal fi- 

manbiak assistance” to ueee health i insurance public subsidies means 

to comply with civil rights. laws a across ssl of their products, including 

insured or administered employer-sponsored plans-not receiving direct 

federal funding. 

Implementing federal enforcement regulations issued by the Obama 

administration in 2016°* hewed to this entity-wide principle while also 

adopting a definition of discrimination on the basis of sex that includes 

gender identity and sexual orientation. The 2016 rule also expanded 

the language-access obligations of covered entities, reflecting a mod- 

ernization of earlier language-access standards _established in policies 

from 2000. At the same time—and consistent with law—the 2016 rule 

preserved a longstanding religious-conscience exception for. health c care 

workers in. in cases involving abortion and d sterilization, thereby _permit- 

ting health professionals involved in direct care to_refuse to provide 

abortions. By simultaneously expanding civil rights law to include sex 

discrimination and adopting an expanded definition of sex (as the reg- 

ulations do) and extending civil rights obligations to all forms of health 

insurance (not just plans purchased with direct federal subsidies such 

as Medicaid or premium tax credits), Section 1557 sought to ensure 

that care can no longer be withheld from transgender patie nts and that 

no insurance plan—whether directly purchased or provided through 

an employer—can_ exclude coverage of necessary medical and surgical 

treatment. 

Threats and Challenges Going Forward 

The ACA’s health equality provisions have resulted in major gains in 

coverage and health care access, and the extension of civil rights protec- 
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tions under Section 1557 already have produced measurable early gains 

in expanding access to coverage and care. But the ACA’s health equality 

provisions also face challenges. Some arise from the limits of the origi- 

nal law, others attributable to the Court’s 2012 decision and the lack of 

a nationwide pathway forward, and others are attributable to congres- 

sional opponents or Trump administration policies. The 2019 health 

insurance report from the US Census Bureau®’ shows the cumulative 

effect of these problems—uninsurance levels in nonexpansion states 

among the poor double the national average, and widespread Medic- 

aid coverage losses among children and adults, with startling declines 

among children who are legal immigrants or naturalized citizens. This 

suggests that widespread fear of green card consequences had begun 

even before final rules were issued in the summer of 2019. 

Harmful administrative policies can be reversed. But the blow 

landed by NFJB demands more—potentially significant political and 

programmatic tradeoffs along with new spending. Even relatively mod- 

erate proposals aimed at rectifying remaining coverage gaps or creating 

new access points for underserved communities and populations re- 

quire new financial investment. The question is whether the will exists 

to overcome political hurdles and commit new funding. 

Coverage 
Without a doubt, overcoming NF/B’s downstream consequences for 

Medicaid represents the single largest threat not only in states that re- 

main in the nonexpansion column but also in expansion states that 

could freely change their minds and roll back. 

The question is what to do about this problem. One option is to 

continue the kinder, gentler approach of the Obama administration— 

that is, continue to encourage more limited expansion via Section 1115, 

without going as far as the Trump administration has sought to do. But 

this approach has had only a modest impact in encouraging expansion; 

only a handful of states have done so on a demonstration basis. If, as 

the chief justice correctly observed in NFIB, the ACA as written trans- 
formed Medicaid “into a program to meet the health care needs of the 
entire nonelderly population with income below 138% of the poverty 

1,”4° then in the wake of the impact of F/B on that promise, the 

nation needs a better solution. 

leve 
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One approach might be to expand legislative pot-sweeteners in or- 
der to make expansion even more attractive. Options might be fully 
federally funding the expansion population on a permanent basis, al- 

lowing states to expand only to 100% of the federal poverty level (i.e., 

partial expansion), and in these partial-expansion states, leaving people 

at 100% of poverty or higher in marketplace plans. These enhancements 

could be joined with additional federal funds for expansion states that 

would help support broader and deeper health system transformation 

efforts aimed at improving the quality and efficiency of health care it- 

self while giving states the means to increase funding for social services. 

Finally, federal funding could be enhanced to help expansion states 

meet the heightened needs of traditional populations with serious dis- 

abilities, who represent the costliest Medicaid population. 

But anyone who has been through the state Medicaid expansion 

wars will say that if money were the issue, we would be at full expan- 

sion now. Ihe ACA offered incredibly generous terms, with permanent 

funding set at 90% of medical assistance expenditures for the expansion 

populations, a federal contribution level never offered previously for 

any new eligibility group. What the nation is dealing with is ideology. 

One need only look at a state such as Utah, whose lawmakers literally 

refused to move forward with an expansion that had been overwhelm- 

ingly approved by a voter referendum, insisting instead on substituting 

a far more constrained and punitive model containing a host of eligi- 

bility restrictions. Or consider Texas, where the issue cannot even get 

traction, even as its rural hospitals collapse. These examples underscore 

that even “blandishments,” as the chief justice in NF/B termed the 

special Medicaid financial incentives, may do no good. 
So the deeper question is what are more fundamental structural 

changes that can be suggested in the name of health equity. One option 

might be to fully federalize Medicaid coverage for adults and children, 
ase \saiean ean amen 

including pregnant women, whose eligibility is based on low income. 

This would enable a single national eligibility standard. But beyond the 

politics of a federalization carve-out, there are 2 problems. The first is the 

historic importance « of the federal-state partnership where innovation in 

health care delivery is concerned; the fact of the matter is that states 

have been the active partners in trying to develop more effective care 

approaches, particularly delivery approaches aimed at bridging health, 
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educational, employment, and social services. Second, one need only 

watch the process of state health system reforms to ) know that states have 

proven more nimble at rapidly changing coverage policies in response 

to public: health threats such as local spikes in infant mortality. At the 

federal level local crises are more likely to simply wash out. 

Another, more plausible option may be to utilize the same feder- 

alism model on which the ACA’s private insurance regulatory reforms 

and insurance exchanges are based. This model gives states the option 

of expanding Medicaid or electing to default to a federal system, \ which 

in this case could be zero ) premium coverage through a a a marketplace 

plan, with high c cost-sharing subsidies. We know that, unlike the Med- 

icaid approach of mandatory conditions of participation, this model 

would pass constitutional muster because it is used with relative fre- 

quency in both health care and non-health care laws. This fallback 

could be coupled with additional Medicaid investments in expansion 

states to incentivize them to maintain their expansions. No one can 

predict with any real certainty how many states would roll back cover- 

age. But from a policy and ethical perspective, there is little question 

that the harm to millions of people left out of coverage entirely in 

the nonexpansion states outweighs the downside of additional funding 

that would be required to establish a federal default system that can 

better ensure coverage equality. 

Access to Care and Civil Rights Protections 
Where the expansion of community health centers is concerned, the 

threat, as 1s noted, is to sustainability, and the answer to this threat is to 

insure t the poor. Congress has repeatedly shown itself to be all in on the 

program; the question is whether lawmakers recognize that the pro- 

gram is only as strong and durable as the financial base on which health 

centers rest. Once, grant funding was synonymous with the health cen- 

ter business model. Today, grants represent less than 20% of health 

centers’ annual operating revenue. If health centers are to perform as 

envisioned, their patients must be insured—the Medicaid expansion 
battle has taught us that. 

The fate of the civil rights reforms is more complicated. It is fair to 

say that all major civil rights advances—whether achieved through the 
legislature or the courts—have faced enormous resistance. At a time 
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when tensions over deregulation, culture, and religion have never been 

greater, it is no surprise that enormous tensions would surround a civil 
rights law spanning virtually the entire system of health care financing 
in the United States and designed to modernize the meaning of dis- 

crimination on the basis of sex. 

“The Obama administration interpreted the ACA’s new civil rights 

protections relatively robustly. The Trump administration, in contrast, 

has sought to dramatically broaden the reach of religious-conscience 

protections while downgrading the civil rights protections themselves. 

In the case of religious-conscience protections, soon after the Obama 

administration issued its rule expanding the concept of sex discrimi- 

nation and barring discrimination against women with reproductive 

health-related conditions, a federal court in Texas enjoined its appli- 

cation to religious entities.“’ But in May 2019, following the Trump 

administration’s own expanded religious-conscience rule, numerous 

states and cities, threatened with the loss of federal funding for non- 

compliance, immediately challenged that rule. This challenge led to 

a decision by the administration to delay the rule’s effective date to 

November 2019 while litigation ensued.*” By November 2019, the 

rule had been enjoined nationally, as had the administration’s ex- 

panded religious- and moral-exemption rule, protecting employers 

that object to covering contraceptives.*? Thus, by September 2019 the 

administration’s contraceptive employer exemption rules, along with 

religious-conscience protection rules covering both coverage and care, 

either had been blocked by the courts or delayed. 

Still pending as of fall 2019 is an additional rule that would funda- 

mentally roll back the key elements of the Section 1557 rule itself. The 

proposed rule would eliminate the expansive definition of discrimina- 

tion based on sex so as to exclude transgender status and limit the scope 

of 1557 to insurance plans only when purchased with public program 

funding (tax credits would not be considered public funding), thereby 

eliminating the entity-wide rule and allowing insurers to continue dis- 

criminating through products that do not receive direct federal subsidies. 

The rule would also eliminate enhanced language-access protections for 

people whose primary language is not English while also eroding ac- 

cess protections for persons with disabilities.4* When published in final 

form, this rule will likely face multiple legal challenges as well. 
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Ultimately, all of these cases will make their way through the judi- 

cial system. Indeed, during its 2019-2020 term, the Supreme Court is 

expected to decide major cases focused on the meaning of sex discrim- 

ination under different federal civil rights laws applicable to employ- 

ment. Although these cases arise under civil rights laws separate from 

Section 1557, they are expected to have a major impact on how the 

term “on the basis of sex” is interpreted in health care settings. And, of 

course, the contraceptive cases go on and on, with dueling nationwide 

injunctions in place preventing employers from taking advantage of a 

broad exemption but creating an enormous lack of clarity as to where 

matters ultimately will end up. Such turmoil is not particularly un- 

usual with respect to breakthrough laws that attempt to do no less than 

define the legal contours of social relationships and culture. But it has 

caused disruption and uncertainty, to say the least. 

Concluding Thoughts 

For more than half a century this nation has been on a slow—much of 

the time painfully slow—journey toward greater health care equality. 

But the successes also have been enormous, none more so than the 

ACA. Despite its limits—and even considering the damage done by 

the Court—the law has created new rights and legal expectations while 

also setting a framework for future action. 
By now, however, the nation should have accomplished more— 

near-universal coverage, an even stronger expansion of access to care, 

and a civil rights framework capable of guiding the system. Backslid- 

ing, stalling, and retrenchment have been painful to experience; more 

importantly, as demonstrated by research into coverage and mortality, 

the price paid has been measurable in human terms. But as noted at 

the outset of this essay, by moving decisively toward the goal of an 

affordable health insurance coverage pathway for all citizens and legal 

residents, the ACA has in turn fundamentally affected social attitudes 

regarding the relationship between people and health care in a national 

health system that so decisively depends on health insurance as the 

means for gaining access to care. Public support means that its gains are 

here to stay; it is time to resume forward movement. 



CHAPTER I9 

THE ACA’S LESSONS FOR 

FUTURE HEALTH CARE REFORMS 

Rahm Emanuel 

When I think about rating the Affordable Care Act (ACA), my over- 

arching view is that the statute has been extraordinary. The ACA gets 

an A for meeting its goal af expanding health care coverage. It gets, aB 

for controlling costs. It probably gets a C for innovation in the health 

care system. And, if [am being totally honest, in politics I would say 

it gets a C+. 

Looking Back: 

The Politics of Taking on Health Care Reform 

In assessing the ACA, one needs to be cognizant of the fact that health 

care reform is inherently tough politics. I have seen and studied many 

health care fights. Here is one rule that governs them all: nobody starts 

a health care reform fight and ends the fight a political winner. 
Take the passage of Medicare and Medicaid in 1965 and then the 

Democratic Party’s disappointing performance in the 1966 midterm 

election. The Democrats did retain their majority, but they suffered big 

losses: 47 in the House and 3 in the Senate. The Clinton health care 

reform offers another example. In 1994 the Democrats lost 54 seats in 

Rahm Emanuel, MA, was senior adviser to President Clinton (1993-1998), a con- 

gressman from Chicago's 5th District (2003-2009), chief of staff to President Obama 
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the House and 8 seats in the Senate. In both chambers the Democrats 

lost the majority and Republicans took control. To be sure, there are 

other factors that affected both the 1966 and 1994 elections—and of 

course Johnson won with Medicare and Medicaid while Clinton failed 

to enact his reform—but a primary rule of health care reform is that 

nobody starts a health care fight with high popularity and ends higher 

than where they started. It does not happen. Health care reform pro- 

duces short-term political losses. The credit—when | it comes—comes 

later, which i is true also for the ACA, \, Medicare, Medicaid, and CHIP. 

~ A second rule about health care reform in the United States is that 

we are adept at universalizing care for segments of the population but 

have had much less success achieving universal coverage for the entire 

population. Before the ACA w was enacted we had already achieved uni- 

versal coverage for different segments of the population: seniors with 

Medicare; the poor, disabled, pregnant women, and mothers with de- 

pendent children under Medicaid (some states were more generous and 

included additional populations); veterans with the Veterans Health 

Administration System; and low-income children with CHIP. 

My own recommendation to President Obama was to follow this 

tested path: he could push for universal coverage but in the drawer keep 

a plan to universalize some segments of the population. My vote was to 

expand coverage to all families and small businesses. Both groups are 

appealing constituents like seniors, veterans, and children. And they 

vote. Expanding coverage to them would be good politics and good 
policy. 

A third rule of health reform is about the relationship between the 

president and Congress. I wrote a memo early on for President Obama 

about lessons from President Clinton’s experience. Among the lessons 

was for the president to lay out principles rather than an entire piece of 

legislation. A president should not introduce a bill—that is the work of 

Congress. The president should enunciate the principles and goals that 

guide the legislation, but the actual drafting should be left to Congress. 

Let Congress do the work and get the credit as well. Another lesson 

from 1993 to 1994 was to take the major medical interest groups— 

hospitals, insurance companies, physicians, drug companies—off the 
political field entirely. Neutralize them. Those groups cannot actively 
work against health care reform or else it will die—it is much easier 
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to scare people when it comes to health reform than it is to persuade 
people. But the medical interest groups cannot lobby too intensely for 
it either, or else it will be perceived as something that is not “real” re- 
form. In addition, the bill needs to be flexible enough to accommodate 
a wide range of interests: it needs to be broad enough that those who 

want to hear about costs hear cost control and those who want to hear 

about expanding coverage hear about expanding coverage and so on. 

As a former ballet dancer, I can personally attest to the benefits of that 
kind of flexibility. 

There is a fourth rule: timing. The ACA’s timing was less than ideal. 

We were in the midst of the Great Recession. Congress had spent $800 

billion rescuing the banks and the financial sector, and the Obama 

administration enacted the Recovery Act, spending an additional $800 

billion. Average Americans were losing their houses, their jobs, and 

their life savings, while Washington was spending $1.5 trillion in the 

blink of an eye—and asking taxpayers to foot the bill for this bailout— 

so the bankers and auto executives would not need to take a pay cut. 

That is a bad political cocktail, and there were strong feelings that the 

corporate sector should be held accountable for their failures. 

My argument at the time was, therefore, to push for banking re- 

form before health reform—lI advocated “Old Testament Justice” for 

those who created the worst recession since the Great Depression. In 

addition, the financial industry would oppose financial reform. This is 

exactly the political fight one wanted. Holding the titans of the finan- 

cial industry accountable and battling against them was good politics. 

With a robust financial reform package, there would be a catharsis in 

the body politic that could at least begin to address the middle-class 

anger and frustration. That, in turn, would make for a much better 

moment for health reform to follow. 
There was another consideration that many people forget. We had 

a very crammed legislative agenda. In 2009 we were not just doing 

health care reform; we were also revising our Afghanistan policy. And 

the president wanted to get climate change (cap and trade) done. Ev- 

erybody in the Afghan room was against health care. Everybody in the 

health care room was against Afghanistan. As chief of staff, I had to 

keep both of those on track without having them running into each 

other and blowing the place up. 
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With these rules about health reform in mind, I advised the pres- 

ident that he should start with financial reform—what became the 

Dodd-Frank Wall Street Reform and Consumer Protection Act. After 

that, he could move on to expansion of universal coverage, focusing 

first on families and small businesses. 

As the historical record reveals, he rejected my advice on the se- 

quencing of financial and health care reform. The good news is that he 

wanted and welcomed a healthy debate. 

A Bridge to a Bipartisan Bill 

The Republican stance on health care was another critical consider- 

ation. In reality there were only 3 or 4 Republican senators who mat- 

tered during the period of the ACA’s enactment. The same held true 

for the Recovery Act. I was locked in Senator Majority Leader Harry 

Reid’s room for 48 hours with the 3 Republicans who ultimately voted 

for the Recovery Act: Olympia Snowe (R-ME), Susan Collins (R-ME), 

and Arlen Specter (R-PA) (wavering Ben Nelson (D-NE) was also in 

the room). By the time we were voting on the ACA, at the end of 2009, 

Specter had become a Democrat and we were really just focusing on 

Snowe and Collins. (Incidentally, 6 months after the ACA it was the 

same few—Collins and Snowe from Maine, plus Scott Brown from 

Massachusetts—who voted with the Democrats for Dodd-Frank.) 

Getting those 2 Republican votes on health care reform became 

harder as time passed. Despite Senator Max Baucus’s optimism for a 

broader bipartisan coalition for the ACA as he negotiated the bill from 

his perch as the chair of the Senate Finance Committee, in my view 

we were never going to get Senators Chuck Grassley or Mike Enzi or 

any other member of the so-called Gang of 8 or Gang of 6 moderates. 

Between the vote on the Recovery Act and the vote on the ACA, we 

saw the rise of a concentrated force of middle-class dissatisfaction that 

became known as the Tea Party. Tea Party activists were angry about 

Cash for Clunkers and about the mortgage bailout, but they were espe- 

cially angry about health care. In August 2009, just when Congress was 

home for recess, members from across the country really felt the phys- 

ical force of that rage, and it unnerved everybody pushing for health 



THE ACA’S LESSONS FOR FUTURE HEALTH CARE REFORMS 329 

care reform. A very effective expression of this were the signs that read, 
“Keep your government hands off my Medicare.” 

The Democrats’ goal should have been to give the few Republican 
senators in play a bridge away from the Republicans. And remember: 
the Republican side was fighting us with all they had. We were able to 

help the 3 Republicans resist that pressure when it came to the Recoy- 

ery Act—a vote that, in my view, saved the American economy from 

a depression. 

But for the ACA we should have understood better what bridge 

these few senators wanted to walk on. Not the bridge we wanted them 

to walk on—rather, what bridge they would feel comfortable on to go 

with the Democrats. That is a very lonely walk. To get Olympia Snowe 

to leave the Republican comfort zone, the Democratic side needs to be 

extremely receptive to her. Despite the many compromises the ACA 

did make to conservative policy ideas, ultimately there wasn’t enough 

offered for her to feel that comfort. From the Finance Committee, 

where she was working with Senator Baucus, to the Senate floor, where 

she was working with Republicans, the bridge just fell short. 

The ACA did pass without the Republicans. That was a major loss, 

even as the ACA passed. Looking at the history of major social welfare 

legislation, for legitimacy and long-term viability, it is always better 

to enact with bipartisan support. Whether Social Security, Medicare, 

Medicaid, or the Civil Rights Act, early bipartisan support enhanced 

the legislation’s legitimacy and the ability to build off of and expand it 

in subsequent years. The ACA’s story is very different: 10 years in, we 

are still dealing with charges about its legitimacy because we did not get 

a single Republican vote. 

The political arc of the ACA did turn back toward the Democrats. 

Many people claim the ACA was instrumental in the Democrats’ vic- 

tory in 2018. I worry, however, about overselling the political potency 

of health care in this way. In my view the most important aspect of 

the ACA to the 2018 elections was just one provision in particular— 

the ban on exclusions from coverage for preexisting conditions. That 

provision has turned out to be enormously popular—and I think that 

provision and maybe that provision alone is what won in 2018. To oth- 

erwise oversell the ACA’s success for the party will lead us to mistakes. 

The other advantage in 2018 is Trump did not reform or improve the 
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ACA—he wanted to repeal the ACA. That helped make the ACA even 

more politically potent and valuable. 

Looking Ahead: Medicare for All and the 

Politics of Health Care Reform 2020 

That brings us to 2020. Democrats have a massive political advantage 

on health care going into the election. Among voters, they are up by 

about 22 percentage points on health care. But—and this is very im- 

portant—the Democrats do not have a huge political advantage on 

any one specific policy; rather, the polling numbers reflect the voters 

feeling that they can trust the Democrats more on this issue. Therefore, 

depending on what Democrats offer, health care can be a really big 

advantage or a big liability. 

This polling advantage goes away with Medicare for All. Medicare 

for All may ‘be good policy, bur [think it isa real political liability for the 

Democrats. First, 160 million people—people in the private insurance 

system—lose > what they have. I have never seen an electoral strategy that 

wins when the politician says, “Ill take this away from you. Trust me, 

I’ve got something better for you.” I think that approach is a mistake. 

Second, there is no legislative path to Medicare for All. Democrats 

barely passed the ACA with 58 votes in the Senate and 257 votes in 

the House. What makes progressive Democrats think Medicare for All 

with 49 or 51 votes in the Senate is a winner? If anyone can produce 

the 9 Republicans who are going to vote for Medicare for All, I will 

publicly declare New York pizza better than Chicago pizza. 

Third, running on Medicare for All and not delivering it would be a 

political disaster for the Democrats. Progressives believe in the govern- 

ment as an affirmative force. The worst thing to do to voters is to say, 

“I’m going to enact this policy,” then get elected and say, “Well, I can’t 

do it.” That will further undermine the faith and belief those voters have 

in government and in Democrats. And all the other things the Demo- 

crats are trying to get done in addition to health care will be imperiled. 

So what is my proposal for Democrats in 2020 and beyond? Go 

back to the salami slice. Democrats should expand coverage for a par- 

ticular population. And in my view in 2020 that population should 
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be early retirees. Remember Clinton's impeachment: 7 days after the 
Monica Lewinsky affair was revealed, Clinton gave his 1998 State of 
he Union Address: ye Enmbsrone poe ee sews aa 

Beyond allowing early retirees to buy into Medicare, we should 

create a public option—not around Medicare but around the Federal 

Employee | Health Benefit Program. Every cabinet secretary and every 

cabinet secretary's family, every senator and every congressman, and 

the president of the United States all get their health insurance through 

the Federal Employee Health Benefit Program. It is basically an insur- 

ance exchange not unlike the ACA’s own. And the government negoti- 

ates on behalf of the consumer on matters from premiums to co-pays 

to drug formularies. This is exactly what a public option would do, and 

the sales pitch to the public would be very appealing: “You have been 

paying for the best health care in America. It is your elected . 1 represen- 

tatives who happen t to O get it it. . Now, w _we “are going to to give you a access to 

the same ‘insurance that your senator and congressman | have.” TI That is a 

political winner. 

What should the Democrats not do besides Medicare for All? They 

‘should natrush to give health care to immigrants crossing the borders. 

In the first Democratic presidential debate for the 2020 primaries there 

was a moment when everybody on the stage raised their hands in favor 

of giving health care immediately to people crossing the border. That 

was not smart or right. Democrats cannot tell 160 million people who 

are content wit with their current insurance th that at they at are going to take 

their health care away to introduce a_ brand-1 -new program and then 

also { promise something entirely ne new to immigrants who are not here 

legally. Forget the moral argument—this is political malpractice. To 

quote Bill Clinton, that dog just don’t hunt. 

Democrats haye an advantage in health care. It is a winner only if 

they are smart about it. But they could squander it by emphasizing 

Medicare for All or health care for undocumented immigrants. Demo- 

crats need to move in st steps, and they need to be the right steps. Dem- 

ocrats need to be good on policy and good on politics. 

Finally, the other major hot-button issue—and one Democrats 

should take on—is is drug prices. Both through the Nudional, Institutes 
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of Health (NIH) and high drug pricing, America _subsidizes the rest 

of the world on pharmaceuticals. ‘That cannot continue indefinitely, 

and I do think in i the next 5 yea years it will end. Democrats can make this 

happen if they adopt the right strategy. 
Most importantly, Democrats should not put up just one bill on 

drug pricing; instead, they should put on the table separate bills about 

negotiated drug prices, reimportation, n, and transparency of | pricing— 

including transparency across all federal and state agencies. The reason 

for separate bills as a political strategy is that it would have the phar- 

maceutical industry spending its political capital fighting at least 3 dif- 

ferent fights—that will be hard to do at once. But Democrats should 

force that fight across the entire waterfront and make the companies 

choose which policies they want to battle on. What they do not battle 

on, Congress can pass. If the Democrats take the Senate in 2020, they 

will probably enact drug price negotiations, which is the harder lift. If 

the Democrats do not take the Senate, the bill may be about reimpor- 

tation. 

Are the Republicans ready to come on board for more health care 

legislation? It depends on what the Democrats decide to do. In 2008 

George Bush vetoed the reauthorization of the Children’s Health In- 

surance Program (CHIP). Barack Obama, once in office, tried to reau- 

thorize and expand CHIP up to 12 million children. That bill passed 

with 45 Republican votes in the House and bipartisan Senate support. 

So the question is: What is the health policy the Democrats want 

passed? If they are trying to enact universal coverage, there are likely no 

Republican votes for that in either Chamber. But if they try to achieve 

other aspects of health reform, like prescription drug price control or 

expanding coverage to vulnerable parts of society such as early retirees, 

small business owners, and recent college graduates, there probably are 
a small but significant number of Republicans—to or so, and poten- 

tially shrinking every day—who could be convinced to walk across that 

bridge. Every step is an important one. 



GHA T ER ®2'0 

FROM THE ACA TO 

MEDICARE FOR ALL? 

Jacob S. Hacker 

On September 13, 2017, a packed audience gathered to watch the un- 

veiling of a hotly anticipated new product. They were not, however, 

in Silicon Valley, where the newest iPhone had been announced the 

day before. They were in Washington, DC, where a new Medicare for 

All bill was being launched by Independent senator Bernie Sanders of 

Vermont. 

New bills typically receive little notice. In 2013, when Sanders first 

introduced a Medicare for All bill, there was not a single cosponsor. By 

2017 Sanders’s proposal had 16 cosponsors, a third of the Senate Dem- 

ocratic caucus. They included 5 of the top contenders for the Demo- 

cratic nomination: Cory Booker of New Jersey, Kristen Gillibrand of 

New York, Kamala Harris of California, Elizabeth Warren of Massa- 

chusetts, and of course Sanders himself.’ Though Sanders had lost the 

nomination in 2016, he seemed to be defining the Democratic Party’s 

health care vision for 2020. 

Progressive elements of the party have celebrated this shift. For 

most of 2017 the left and center-left joined forces to fight a fierce—and 

ultimately successful—battle to block Republicans from repealing and 

replacing the Affordable Care Act (ACA). But the left wing of this al- 

liance has always demanded much more than the ACA. When Senate 

Majority Leader Mitch McConnell (R-KY) said he was giving up on 

the GOP repeal efforts in late 2017, progressive ground troops happily 
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turned from the legislative trenches to the campaign battlefield, mak- 

ing support for Medicare for All a litmus test for 2020 Democratic 

presidential contenders. 

Along with the defeat of the 2017 Republican drive for retrench- 

ment, the newly intense push for Medicare for All has transformed the 

character of Washington's perennial health care debate. Although Re- 

publicans continue to pursue regulatory and legal strategies to gut the 

ACA, Democrats are beginning to see a path to universal health care 

that builds on Medicare rather than expanding private insurance. In a 

way that was not true during the last fight—indeed, because of the last 

fight and its legacies—a growing share of those on the left are making 

the case that the United States is finally ready for Medicare for All.’ 

Is it? And if not, is there another way to achieve the goal it embodies: 

affordable, high-quality health care for all? 

The Perils of “Path Dependence” 

- To tackle these questions, we need to start with another: How did we 

get here? Why does the United States have a patchwork quilt of health 

coverage that costs roughly twice as much per person as most other 

rich nations’, all while leaving tens of millions of Americans without 

insurance? 

‘The basic story can be told in a single sentence: for much of the 

twentieth century, America’s fragmented political institutions, the pow- 

erful medical and business ess lobbies, anc and the receptivity of the public to 

antigovernment fearmongering all conspired to kill big expansions of 

public insurance. Even at the height of the Great Depression, with 

Sclcie Democratic majorities in Congress, President Franklin 

D. Roosevelt decided not to include health insurance in the Social Se- 

curity Act of 1935. His personal physician had warned him about doc- 

tors intense opposition, and he feared their lobbying would kill the 
whole deal, including Social Security.’ 

FDR's decision turned out to be fateful. With America’s entry into 

World War II, the nation’s agenda shifted away from domestic affairs. 

Unions, corporations, and private insurers stepped into the breach— 
thanks in part to favorable tax laws and federal support for collective 
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bargaining—and by the 1950s the majority of working-age Americans 
received health benefits via work. Although Harry Truman briefly 
picked up the banner of national health insurance in the late 1940s, 

the opposition of the American Medical Association (AMA)—along 
with Republicans and most southern Democrats—doomed the effort. 

By the time advocates of government insurance finally had another 

bite at the apple after Lyndon B. Johnson’s landslide election in 1964, 

they had strategically retreated to the goal of covering those left out of 

the employment-based system: the elderly and the poor. The result was 

Medicare and Medicaid—the biggest steps toward universal health care 

until the passage of the ACA in 2010.4 

The system that resulted was neither universal nor efficient. But as 

reform-minded leaders discovered in the 1970s and then again in 1993, 

it was also near impossible to restructure. Resistance not only came 

from a hugely expensive medical-industrial complex; it also came from 

ordinary citizens who had good benefits at work or through Medicare 

or Medicaid and could be scared into thinking that even commonsense 

reforms might make them worse off. To add to the difficulties, most 

of these well-insured Americans had no idea how much their benefits 

really cost because the expense was hidden in their pay packages or 

spread across all taxpayers. 

It would be hard to design a less-welcoming context for Medicare 

for All. Enacting a universal program means taking on a lobbying jug- 

gernaut to impose taxes on people generally suspicious of government, 

most of whom were insulated from the true costs of their care. Reform- 

ers found again and again that the system’s deep-pocketed defenders 

could transform initially positive public opinion into fear and hostility. 

This problem has a social-scientific name: path dependence. This is 

the notion that past developments can heavily constrain and channel 

the scope of feasible institutional or policy ‘change. When policies i in- 

volve major shifts in public and private resources and social structures, 

they can give rise to strong vested interests, widespread expectations, 

and entrenched institutions that constrain the options confronting 

policymakers.* These so-called policy feedback effects can make com- 

prehensive reform nearly impossible even when the resulting policy 

configurations are widely considered to be ineffective. The American 

health care system is Exhibit A for such ineffective policy mixes, and 
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many policy changes would make it better. The challenge is figuring 

out how to achieve those changes politically, given path dependence 

and the increasing polarization of American politics. 

The Difference a Decade Makes 

The ACA was very much a response to the lessons of the past. It not 

only built on employment-based insurance: it also contained relatively 
limited measures to control costs. Prior chapters have described in de- 

tail what the law contains. Here I want to talk about what it does not 

contain: a public option modeled after Medicare. 

The public ‘option was designed to move the nation toward a 

broader Medicare program while accommodating the path-dependent 

history of American health insurance. In brief, the plan would have let 

Americans who did not have coverage through work or existing public 

programs buy into a Medicare-like national health program. Thanks 

to the work of advocacy organizations, such as the progressive group 

Health Care for America Now!, the public option eventually made its 

way into the reform plans of all the leading Democratic candidates for 

president in 2008, including Barack Obama. 

The idea of the public option was to give people who were covered 

through the state-based marketplaces, where the uninsured could buy 

private coverage, a public plan that used Medicare's payment rates to 

hold down prices. Doing so, advocates argued, would guarantee good 

backup insurance in the many parts of the nation—such as rural ar- 

eas—where there are not many competing insurers as well as put pres- 

sure on health insurance companies to bring down their own costs. 

Needless to say, those insurance companies were not fans of the 

idea, and they hammered the public option relentlessly. Critics on 

the right described it as a backdoor route to Medicare for All, despite 

the fact that it would be available only to uninsured Americans who 

were ene e coverage through the marketplaces. In the end. = public 

through the The bees was asieventually dripped ae the final bill in 

the Senate.° It was a reminder of just how difficult it is to expand fed- 
eral health insurance, even when one party controls all 3 branches. 
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Many progressives rallied to the public option in 2009 and 2010. 
Yet they are now setting their sights much higher. The movement to- 
ward Medicare for All has occurred quickly, and it has caught many in 
the party’s establishment by surprise. But it is not a passing enthusiasm. 

Its roots go back to the very first bills for universal coverage, such as the 

Wagner-Murray-Dingell bills of the 1940s. And its resurgence reflects 

major shifts in the politics of health care since the fights of the Obama 
presidency.’ 

The main source of these shifts is the ACA itself. The law has 

had profound effects. Yet it has also further polarized the politics of 

health care. Although based on a bipartisan model, the ACA has faced 

scorched-earth GOP opposition from day one. By contrast, Democrats 

at first proved timid defenders of the law. Trump’s election changed 

that: the threat posed by unified Republican control galvanized Dem- 

ocrats, especially the party’s most progressive voters. Having preserved 

the ACA—at least for now—virtually all parts of the Democratic co- 

alition are returning to the health care fight with full awareness of the 

futility of bipartisan outreach in the near term. 

Yet the increasing boldness of the Democratic left reflects more than 

political calculations; it also reflects serious s shortcomings of the Massa- 

chusetts-inspired approach. The marketplaces i in n particular have faile failed to 

live up to expectations. Of course, their travails reflect in part the cease- 

less GOP attacks on them. But that is yet another reason Democrats are 

gravitating away from them. Many were not that enthusiastic about the 

Massachusetts model to begin with. They saw it as a second-best route 

to expanded coverage and political accommodation—one that had a 

chance of winning some Republican support, if not at the outset then at 

least down the road.° But if the expansion is lackluster and the political 

accommodation nonexistent, why cling to second best? 

ee to Gallup, more than %4 of Democratic voters now sup- 

port a “government- run health care system Malia ‘significantly from 

just a few years ago.” (Even Republican voters’ support for the idea has 

gone up, but it is still well short of a majority.'°) Even as most Demo- 

crats tell pollsters they want to preserve and improve the ACA, when 

those supportive Democrats are given the choice, roughly % said they 

would rather replace it “with a federally funded health care program 

providing insurance to all Americans.” !! 
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In sum, the case for Medicare for All is much stronger than it was 

during the straitjacketed debate of 2009. Will that case be strong 

enough, and if not, what might be able to deliver on Medicare for All’s 

promise? 

Medicare for All: What and Why? 

What is the case for Medicare for All? Although the label has recently 

come into vogue, American progressives have advocated for a national 

insurance plan since at least the 1940s. Truman and his allies called 

their goal “national health insurance.” After the defeat of reform plans 

in the 1970s, however, many on the left began speaking of “single pay- 

er’—a reference to the unified payment systems found in universal 

systems abroad. 

In fact, most major countries on earth do not have single payer; _countries on earth do not have si 
they have multiple payers, but all the payers pay the same negotiated 

health care prices and play by the same strict rules to ensure more or 

less ss equal t treatment of all subscribers. Even Medicare is not really 2 a sin- 

gle payer: a a component of Medicare called Medicare Advantage allows 

beneficiaries to enroll in private insurance plans that meet strict stan- 

dards, and roughly a third of Medicare beneficiaries are in such plans.” 

in other rich democracies The defining feature of the systems found i 

is not the way payments are channeled; it is esa is covered, what is 
ei ee 

covered, and how medical prices are set. First, these systems are univer- 

sal. The government guarantees all citizens coverage and then figures 

out how to pay for it. Second, these systems have a single, uniform 

benefits package. Finally, they use government's bargaining | power to 

restrain costs. In recent years a consensus has formed among health 

care experts that the major reason US health care spending is so high 

is because we pay such high health care prices. When a nation’s leaders 

commit themselves to providing insurance to everyone, they become 

much more worried about what health care costs. They also discover 

that government has a unique capacity to do something about it: set 
prices. 

Medicare does not cover the entire population, but it has evolved 
in the same direction. At first it paid whatever health care providers 
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demanded, and costs then soared. Since the 1980s, however, it has grad- 
ually improved its ways of paying for care, and costs have risen sig- 

nificantly more slowly than in the private sector. The prices Medicare 

pays are much lower than those paid by private insurers. They also vary 

much less across providers. And the gap between Medicare and pri- 

vate insurance has been growing, as doctors and hospitals increasingly 

consolidate into large medical systems demanding premium prices. In 

recent years Medicare's overall tab has risen as the baby boomer genera- 

tion has been retiring. Yet its spending per - enrollee has been essentially 

flat, rising less quickly than either economic growth or inflation.” 

Asa blueprint, then, ‘Medicare for All is grounded in evidence about 

what works both here and abroad. Yet for its backers, the political logic 

is just as important as the policy rationale. The political message of 

Medicare for All enthusiasts is that the days of technocracy and tri- 

angulation are over. Stop offering Rube Goldberg contraptions that 

Americans will barely understand and activists will not rally behind. 

Stop trying to fill the gaps in a flawed system and smuggle in cost-con- 

trol through the backdoor. Just say everyone is covered by Medicare, 

aes Republicans are certain to call anything. the e Democrats try try to 

do a “government takeover’—so why not embrace the epithet and of- 

fer voters a takeover they seem to like? Medicare. 

Another Road to Nowhere? 

Yet the path to Medicare for All is far more daunting than many em- 

barking on it may understand. The biggest challenges are political: em- 

ployer-sponsored health plans cover more than 160 million Americans. 

These plans have become less common, more expensive, and more 

restrictive. Still, every reasonably well-insured_group—whether union 

workers or well-paid \ white-collar employees—is inherently distrustful 

of change. Remember: the extremely modest dislocations caused by 

the ACA, affecting at most 2 million enrollees, precipitated a biparti- 

san scramble to ensure people could keep their current plans, however 

ill-designed or inadequate. 

Financing the transition to Medicare for All would also be a formi- 

dable challenge—again, mostly for political reasons. We do not know 
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exactly how much a universal Medicare program would cost, but in- 

dependent analysts who have looked at Sanders’s proposal estimate it 

would require new federal spending on the order of $2 to $3 trillion per 

year.'4 Whatever the exact number, we are talking about a historic tax 

increase: $2 trillion represents roughly 10% of our economy. By way of 

comparison, the 1942 tax hike to fund World War II amounted to 5% 

of GDP. The 1993 tax hike under President Bill Clinton that Republi- 

cans (falsely) claimed was the “largest in history” equaled just over half 

a percent of the GDP.” 
Now, it is important to note that these taxes would replace private 

sources of financing. As Sanders put it in an interview after his plan was 

released: “My Republican friends say, “Well, Bernie wants to raise your 

taxes.’ They [conveniently] forget to . . . mention that Bernie wants to 

do away with the private insurance premiums that you're now paying.”" 

The rub is that most well-insured Americans have no idea how 

much they are now paying. What they see is their portion of the pre- 

mium and their out-of-pocket spending. What they are actually paying 

is much greater. It includes the lower wages they receive because they 

get health benefits instead of cash as well as the higher taxes they pay 

on everything else because the federal government does not tax health 

benefits as pay. 

Our system is almost perfectly designed to hide the true costs of 

health care; indeed, it would be hard for a system with such outrageous 

costs to survive if this were not so. Much of what makes American 

health care so complicated reflects the preferences of those who benefit 

from a lack of transparency: drug companies, highly paid specialists, 

medical device manufacturers, ‘commercial insurers, and so on. Yet the 

cure offered by Medicare for All—immediately bringing all these costs 

into the open—could very well kill the patient. Those with good cover- 

age would suddenly face a steep tax bill for something they mistakenly 
believed they were getting on the cheap. 

To be sure, Medicare for All could generate big savings. Supporters 

tout the fact that Medicare’s current administrative costs are a fraction 

of commercial plans’, and it does not need to earn profits or pay CEO 

salaries. The largest.andmost_fundamental source of savings under 

Medicare for All, however, would be the federal government's proven 
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ability to set prices below what doctors and hospitals charge private 
insurers. 

Technically, such price restraint is doable. Politically, it is dicier. 

Quickly ratcheting down prices system-wide will encounter fierce in- 

dustry resistance. The familiar adage that every dollar of health spend- 

ing is someone's income is /iterally true when it comes to physicians, 

who make much more than doctors in most other rich nations (espe- 

cially specialists). But it is essentially true for every part of our med- 

ical-industrial complex: drug companies, hospitals, medical device 

manufacturers, and on and on. Only insurers, perhaps, do not have 

a lot at stake if prices come down. By proposing to basically do away 

with insurers, however, Medicare for All would give them plenty of 

reason to fight too. 

Moreover, extending Medicare to the whole population would in- 

volve new spending as well as new savings—not only to cover those 

currently uninsured but also to raise payment levels for the 70+ million 

Americans covered by Medicaid, a notorious under-payer. And sin- 

gle-payer advocates not only want to expand Medicare; they also want 

to upgrade its benefits. Sanders’s new bill offers extremely broad ser- 

vices, including dental and 1 vision benefits, without cost | ‘sharing. That 

is much more than what Medicare now offers—or than does almost 

any country, for that matter—and would likely raise spending sub- 

stantially. It would also mean enormous changes for an extremely large 

range of stakeholders, from health care providers to pharmaceutical 

manufacturers to employers. 

Here it is worth emphasizing another perverse feature of our system: 

it enriches a whole set of deep-pocketed stakeholders willing to spend 

whatever it takes to block changes that threaten them. All the political 

liabilities of a plan will be found and ruthlessly exploited. That has 

been the story of every health care debate our nation has had, including 

the failure of the Clinton health plan back in 1994.'7 When President 

Clinton described his plan before a joint session of Congress, it actually 

commanded majority support among voters. But after a few months of 

GOP and industry attacks, its poll numbers were in the basement. By 

the time Democrats gave up on trying to pass it, a majority in favor of 

congressional action had turned into a majority afraid of it. 
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Medicare for All has political advantages over complex public- 

private partnerships of the sort envisioned by the Clinton plan: among 

other things, it is easy to understand and builds on a popular program.” 

But it still has vulnerabilities that opponents will ruthlessly exploit. In 

polls, support for single payer declines substantially when these vul- 

nerabilities—higher taxes, a greater government role—are mentioned 

even innocuously. Figure 20.1, based on the work of the Kaiser Family 

Foundation, shows just how significant this falloff is. 

The longtime reform advocate Richard Kirsch, who headed Health 

Care for America Now! during the struggle to pass the ACA, puts it 

this way: “The solution is the problem.””? When public attention shifts 

from problems to solutions, every bit of rhetorical ammunition will be 

used to demonize the solution. And overcoming this initial impression 

can be close to impossible. In politics, opponents do not have to offer 

an alternative—they can just destroy-yours. 

~ In sum, Medicare for All has a great deal going for it, but it also 

poses serious political risks. Thus, its advocates—and all those sympa- 

thetic with its goals—must ask: Is there a path to universal, affordable 

coverage based on Medicare that is less risky? 

Medicare for All, or Medicare for More? 

The case for building on Medicare is powerful. Medicare provides valu- 

able and valued coverage through a simple enrollment and financing 

system, and it has proven much more capable of controlling costs than 

the private sector. Perhaps most important, Medicare is not just effec- 

tive; it is also overwhelmingly popular. Republican and Democratic 

voters alike embrace the program, and everyone knows what it is and 

roughly how it works. This helps explain why a range of proposals that 

create a new system quite different from the current Medicare system 

use the label “Medicare for All.”?! 

Yet Medicare for All is not the only way to build on Medicare. In 

fact, a wide range of Medicare-based plans are on the table, with more, 

it seems, arriving daily. They range, in rough order of ambition, from 

plans to augment the ACA with a public option based on Medicare, 
to proposals to expand Medicare to specific populations (e.g., people 
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Figure 20.1 Attitudes Shift after Hearing Messages about How Medicare 

for All Would Impact Current System 

Contingent Support for Medicare for All 

Would you favor or oppose a Medicare for All if you heard it would do each of the following? 

Guarantee health insurance asa right for all Americans eee ay 

Eliminate premiums and reduce out-of-pocket casts for most 

Eliminate private health insurance companies 

Require mast Americans to pay more in taxes 

Le Lead to delays in people getting some medical care 

Threaten the current Medicare program a ee 3 > 7 

0% 20% 40% 60% 80% 100% 

Source: Kaiser Family Foundation Health Tracking Poll (January 9-14, 2019). 

aged 55 to 65), to proposals that would guarantee all Americans either 

Medicare or comparable coverage through regulated private plans. 

Many of these plans, however, haye.a different problem from Medi- 

care for All: they are not designed to match the international standard 
of performance. They have a better chance of getting enacted, but they 

are not likely to get us to universality and effective cost control. 

In particular, proposals that would simply create a Medicare buy-in 

option or add Medicare to the ACA’s marketplaces do not seem well 

poised to create sufficient expansionary pressures. The main problem 

is scale: the public plan envisioned in these proposals just would not 

cover a lot of people. Small scale is a policy liability, increasing the 

chances that the plan would end up attracting enrollees with dispro- 

portionately high costs and decreasing its leverage over the system. It is 

also a political liability because these problems and the lack of a strong 

constituency or serious stakeholder investment could quell opportuni- 

ties for expanding the public plan to a substantial share of Americans. 

Proposals for categorical expansion raise similar difficulties, though; 

depending on their design, they could cover a much larger group. The 

case for expanding Medicare to Americans nearing retirement—what 

Paul Starr calls “mid- life Medicare”—is strong: this is a group facing 

increasing vulnerability in the labor market that has paid into Medicare 
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for a good chunk of time.”* Yet there is also a serious risk that such 

proposals could peel off the most sympathetic groups just as Medicare 

did, creating a bigger Medicare program but not a clear path to further 

expansions. We only need to look to Medicare's history to see how a 

policy can create a robust constituency but not strong expansionary 

dynamics. Mid-life Medicare would build on the current understand- 

ing of Medicare as an entitlement for older Americans based on years 

of contributions. Partly for this reason, it might make it even harder to 

achieve reforms built on different understandings. 

In sum, a big problem with most partwa that they 

seem poorly suited to create stron ©) all the way to 

universal coverage and systemwide price regulation. Indeed, they may 

actively work against going all the way by leaving out the least sym- 

pathetic groups—working-age single adults who are unemployed or 

whose employer does not offer insurance. One important implication, 

I have come to believe, is that all Medicare expansion plans should 

contain the foundations fo for, universal, automatic enrollment. Without 

such provisions, proposals are basically designed to give up before the 

game begins. With them, they are better poised to ramp up the size of 

the public plan and build a big support coalition quickly. They are also 

better fortified against the inevitable efforts to undermine a Medicare 
expansion once it passes. 

How might universality be hardwired into Medicare expansion? 

Two changes are crucial. The first is to transform the ACA’s “play-or- 

penalty” approach into a true “play-or- “pay” system; that is, employers 

would still need to provide i insurance 6 ‘play” ) or make a payment to 

ope federal government. But these payments s would be c considered con- 

ee 

the workforce would be covered automatically. Independent contrac- 

tors could pay the contribution directly, and those without any tie to 

the workforce could be signed up through other public programs or 
when they sought care without insurance. 

Once someone was enrolled under this system, moreover, they 

should remain enrolled, without action on their part and with any 

premiums automatically deducted. These 2 basic features—a play-or- 
pay ‘Tequirement ar and continuous coverage provisions—would quickly 
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reach the vast majority of Americans. More important, they would 
quickly defuse the most effective attack on universal health care: that 

reformers want to help “them” at the expense of “us.” Instead of focus- 

ing expansions of Medicare just on those without insurance, the goal 

would be to make Medicare a potential source of hi health security for all 
Americans, regardless of age and income. 

At the same time, any Medicare expansion of this sort needs to offer 

somethin ng tangible to 2 crucial constituencies: current Medicare ber re bene- 

If the fight bremthe AGAtcatict any roars it is chal current baheGa 

ciaries need assurances that their coverage is secure and improving. It 

should not take - 3 elections for them to find out that their benefits are 

better and the threat of death panels a bogeyman. Medicare needs to be — 

improved as it is expanded. PGT RSS tat? 

_ A similar imperative applies to workers who remain in private em- 
ployment-based plans—plans that still leave tens of millions of Amer- 

icans vulnerable to high medical bills and unexpected insurance gaps. 

The simplest way to ensure that a Medicare expansion delivers for those 

in Seana based coverage poms be to ‘make d heb benefits offe offered 
Looe ern en en ern 

not affect a large number of plans—though, ecane the Medicare 

benefits package would be improved for existing beneficiaries, making 

it more comparable to employment-based insurance in generosity and 

scope. But over time, as Medicare was improved and expanded to reach 

more Americans, the Medicare benefits standard would ensure a rising 

floor of protection for all Americans who remain i ine private plans, t tan- 

gibly linking the fates of those within Medicare and those covered by 

private insurance. 

The Road to Somewhere? 

Make no mistake: even a partial Medicare expansion will face fierce 

resistance. Providers, drug manufacturers, and private insurers will vig- 

orously fight any plan that threatens their profits, and concessions will 

need to be made to overcome their resistance. No country has gotten to 

universal health insurance Reus propitiating industry stakeholders. 
meceypnin cnUNAMInSRACIOL oe eect eset ee seme eaten, muna pabatncninomsdrenesiesetiiaStembhiin SAAS ant SAINTE: corer 
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(Asked how he overcame doctors’ resistance, the architect of the Brit- 

ish National Health Service replied that he “stuffed. their mouths with 

gold.’ °23) But every step toward a bigger Medicare program will increase 

government's capacity to resist such special pleading in the future. 

The approach I have advocated would take that step while tam- 

ing some of Medicare for All’s most serious political liabilities. First, 

it would reduce disruption to employment-based plans. That is be- 

cause a large share of of employers that now provide benefits would likely 

continue to do so. After all, the penalty in the ACA is modest, but 

most larger employers still offer health insurance. Some might feel less 

compunction about paying the fee if it were a contribution rather than 

a penalty. Some might not want to upgrade their plans to match an 

improved Medicare program, either initially or as the Medicare bene- 

fits package improved over time. But most employers now providing 

coverage would likely feel they still had a reason to sponsor insurance, 

at least in the medium term. 

Second, the employer contributio ion would not only ‘create a | Sales 
tem in which high-quality f private insurance could continue but would 

Ar i 

needed, of course. For or example, ae should be asked to pay a 

picoalmnt basediu. income (similar in co: concept to the “employee” share 

of private premiums or the Medicare Part B premium). Still, the new 

revenues required—on top of current investments in the ACA—would 

be modest compared with that required by Medicare for All. 

In short, opening up Medicare to everyone as I have described 

would deliver much of what is most inspiring about Medicare for All. 

But it would not require ending employment-based health insurance 

in one fell swoop or replacing all the hidden sources of private financ- 
ing with federal taxes overnight. 

A final virtue of this approach is that, if the barriers still looked too 

formidable, its core components could be pursued through a series of 

self-reinforcing steps. I call this “sequencing,” to distinguish it from the 

planned roll-out or “staging” of a new law. Staging is when a bill imple- 

ments specific provisions over time. Medicare for All bills, for example, 

often include some initial moves toward that goal. But these early pro- 
visions are staged, not sequenced, and opponents will inevitably focus 
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on the final stage. Senator Kamala Harris’s recent campaign proposal 

for Medicare for All, for example, envisions a 10-year window in which 

a system much like the one I have outlined is put in place, followed 

by the establishment of Medicare for All. In the best case, staging gives 

advocates time to get things right and foster political support. In the 

worst, it gives opponents time to undermine or reverse the policy. 

Sequencing, by contrast, involves multiple rounds of policymaking 

in which each policy ideally creates momentum for the next. It is the 

kind of process that the architects of the ACA hoped to spark but has 

proved much harder to achieve than they envisioned. Part of the prob- 

lem with the ACA is that it dnIeKs 2 uaieal point, such as Psat 

part, iG: the restricted aa window through which it : passed. 

By contrast, Medicare expansion would focus people on a familiar 

program in which most had a stake. It would also give employers in- 

centives to see Medicare as a means of insuring their workers. In the 

past, business opposition to social programs withered once employ- 

ers realized they were a good deal. Such dynamics will surely be more 

muted today. Nonetheless, employers who pay the contribution are 

likely to become more supportive, and more employers are likely to 

take advantage of the option over time. 

Consider the following sequence. First Medicare benefits could be 

upgraded and employers given the option o! “of. enrolling their workers in 

the “upgraded | program. At the same time, the standards for Is for employ- 

ment-based plans cou could be raised. Then, the ACA penalty could be 

transformed i into a ‘contribution requirement—first f for larger employ- 

ers, then for all employers. Each of these steps would be popular, do 

much ‘good, and create momentum for further action. 

The test with any sequenced approach is whether each step will in- 

crease the pressure for more. I have argued that adding Medicare to the 

ACA marketplaces or expanding Medicare to new groups might not 

meet that test. I have also argued that the approach I have presented 

has a better chance of achieving that goal—that it is more likely to get 

us to guaranteed universal coverage through a self-reinforcing process. 

The passion of those who resist partial measures is essential. And 

there are indeed partial measures that should be resisted. But passion 



348 THE TRILLION DOLLAR REVOLUTION 

should not blind us to political risks. The test of seriousness should 

not be whether candidates say “I support Medicare for All” or raise 

their hands when asked if they would eliminate private insurance. It is 

whether they are willing to support policies that will truly deliver qual- 

ity health care to all Americans at a cost our nation can afford. 
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ACA—Affordable Care Act 

ACOs—accountable care organizations 

Advanced APM—Advanced Alternative Payment Model 

AHCA—American Health Care Act 

AIA—Anti-Injunction Act 

AMA—American Medical Association 

AMP—average manufacturer price 

APIs—application programming interfaces 

APNs—advanced practice nurses 

AQC—Alternative Quality Contract 

PGP—Medicare Physician Group Practice 

BCRA—Better Care Reconciliation Act 

BCRA—Bipartisan Campaign Reform Act 

BPCIA—Biologics Price Competition and Innovation Act 

BPCI—Bundled Payments for Care Improvement 

CBO—Congressional Budget Office 

CER—clinical effectiveness research 

CHF—congestive heart failure 

CHIP—Children’s Health Insurance Program 

CLASS Act—Community Living Assistance Services and Supports 

Act 

CMM I—Center for Medicare and Medicaid Innovation 

CMS—Centers for Medicaid and Medicare Services 

COPAs—Certificates of Public Advantage 

CPC—Comprehensive Primary Care 

Cre, —GPC.rius 

CSR—cost-sharing reduction 

DOJ—Department of Justice 

DSRs—delivery-system reforms 

E&E—eligibility and enrollment 

EDE—enhanced direct enrollment 

ED—emergency department 
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EHRs—electronic health records 

ERISA—Employee Retirement Income Security Act 

ESI—employer-sponsored insurance 

FFE—federally facilitated exchange 

FFS—fee-for-service 

FPL—federal poverty level 

FQHCs—federally qualified health centers 

FTC—Federal Trade Commission 

GDP—gross domestic product 

HCERA—Health Care and Education Reconciliation Act 

HHI—Herfindahl-Hirschman Index 

HHS—Health and Human Services 

HIMs—health insurance marketplaces 

HIPAA—Health Insurance Portability and Accountability Act 

HIT—Health Information Technology 

HITECH Act—Health Information Technology for Economic and 

Clinical Health Act 

HRRP—Hospital Readmissions Reduction Program 

HSAs—Health Savings Accounts 

IPAB—Independent Payment Advisory Board 

LEJR—lower-extremity joint replacement 

MACRA—Medicare Access and CHIP Reauthorization Act 

MA—Medicare Advantage 

MCOs—managed care organizations 

MedPAC—Medicare Payment Advisory Commission 

MIPS—Merit-Based Incentive Payment System 

MMA—Medicare Modernization Act 

MSSP—Medicare Shared Savings Program 

NAIC—National Association of Insurance Commissioners 

NFIB—National Federation of Independent Business v. Sebelius 

NHE—national health expenditures 

NHSC—National Health Service Corps 

NIH—National Institutes of Health 

OCM—Oncology Care Model 

OECD—Organisation for Economic Co-operation and 

Development 

OHIE—Of fice of Health Insurance Exchanges 
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ONC—Of fice of the National Coordinator for Health Information 

Technology 

PAs—physician assistants 

PBMs—pharmacy benefit managers 

PCORI—Patient-Centered Outcomes Research Institute 

PCPs—primary care physicians 

PPACA—Patient Protection and Affordable Care Act 

QALY—quality-adjusted life year 

QHP—qualified health plan 

SBE-FP—SBEs on the federal platform 

SBEs—state-based exchanges 
SNAP—Supplemental Nutrition Assistance Program 

SNFs—skilled nursing facilities 
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“The Trillion Dollar Revolution recounts the herculean task necessary to make this 

transformational addition to the social safety net a reality. It also reminds us: like 

good art, good policy is never finished.” —ROSA DELAURO, US representative 

“The pages of The Trillion Dollar Revolution will illuminate the path we have taken 

so that we can more clearly see the path ahead.” —SYLVIA MATHEWS BURWELL, 

former secretary of Health and Human Services 

“Looking back on the past ten years and how health care reform continues to bedevil 

our country and dominate our politics, it is hard not to wish that we had found a way 

to come together as Democrats and Republicans and enact true and durable reforms.” 

—ERIC CANTOR, former US representative 

a 
IN MARCH 2010, the Affordable Care Act officially became one of 

the seminal laws determining American health care. From day one, the law was chal- 

lenged in court, making it to the Supreme Court four separate times. It transformed 

the way a three-trillion-dollar sector of the economy behaved and brought insurance 

to millions of people. It spawned the Tea Party, further polarized American politics, 

and affected the electoral fortunes of both parties. 

Ten years after the bill’s passage, a constellation of experts—insiders and aca- 

demics for and against the ACA—describe the momentousness of the legislation. 

Encompassing Democrats and Republicans, along with legal, financial, and health 

policy experts, the essays here offer a fascinating and revealing insight into the political 

fight of a generation, its consequences for health care, politics, law, the economy—and 

the future. 
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