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Sex and Gender: A Contemporary Reader is a much-needed exploration of the
relationship between sex, gender and gender identity. Its multidisciplinary approach
provides fascinating perspectives from the sciences, social sciences and humanities, as
well as biology, neuroscience, medicine, law, sociology and English literature. The
15 chapters are original contributions, authored by scholars who are leaders in their
respective fields.

This thought-provoking collection offers significant methodological, theoretical
and empirical insights into one of the most fraught debates in contemporary politics
and academia. It provides a broad-ranging introduction to the issues central to
questions about how and why sex matters from a range of disciplinary perspectives,
drawing out the social, political and legal implications.

Questions addressed include:

e Is sex binary?
e What is a woman?
* Why do we need data on sex?

Also discussed are topics widely debated today such as sports, feminism, sex and
inequality, sex-based rights, puberty suppression, criminal justice and gender
dysphoria.

Sex and Gender: A Contemporary Reader is a timely introduction to contemporary
debates on sex and gender. It is an accessible text for both general readers and
for students of gender issues across a wide range of disciplines including sociology,
education, history, philosophy and gender studies.
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INTRODUCTION

Alice Sullivan and Selina Todd

This book is about the meaning and significance of sex (a biological category)
and gender (a social category). The introduction explains our definition of sex and
gender and the relationship between them. We also explain why studying sex and
gender matters, and our aims for this book. The chapters that follow span, collec-
tively, the sciences, social sciences and the humanities. The contributors — all senior
scholars in their respective fields — examine the biological basis of sex, the construc-
tion of gender and how sex and gender inform academic, social, legal and politi-
cal debate. Each chapter presents original scholarship of relevance to students and
scholars of the subject, but this book is also written for the general reader interested
in sex and gender.

The erasure of sex categories from language, public policy, discourse and data
collection is a recent phenomenon. The idea that sex should not be referred to,
analysed or taken into account has achieved dominance with extraordinary speed.

The Lancet medical journal’s statement that ““Historically, the anatomy and physi-
ology of bodies with vaginas have been neglected”” (Gribble et al. 2022) provides
a vivid example of the expunging of sex categories, and women in particular, from
language. Health services increasingly refer to women according to body parts or
functions, such as ‘people with a cervix’ or ‘menstruators’.

The denial of sex has had concrete effects on everyday life, including the re-
moval of single-sex spaces and female-only sports categories. Rapid changes in the
medical and social treatment of children who express confusion about their gender
have occurred despite a lack of supporting evidence (NHS England 2022). Parents
and schools have had to contend with a rapid increase in the number of children
and young people presenting with gender-related distress, in an emotive climate, in
which even asking for better data to support decision-making is presented as suspect
(Barnes, 2023).
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Many people may be bemused by these developments and wonder where they
have come from. Those implementing policy change on the ground may be largely
ignorant of the academic origins of the campaign to abolish sex categories. Change
has often been pushed through quickly and quietly, without due scrutiny or discus-
sion. This type of ‘policy capture’ has occurred in areas of policymaking where sex
is a consideration, from data collection to prisons to sports (Murray and Hunter
Blackburn 2019; Devine 2022; Sullivan 2021; Biggs 2022).

In this climate, the current book provides a much-needed resource for anyone
interested in how we got here and who wishes to understand current debates on sex
and gender from a multi-disciplinary and evidence-based perspective.

We were motivated to write this book for three reasons. The first is that we
cannot understand the world without reference to the fact that humans are sexed.
Removing sex as a conceptual and empirical variable leaves the human and the
social sciences and the humanities hopelessly hamstrung. This matters for science
and scholarship, regardless of whether one takes a feminist perspective or not. But it
matters particularly for women, because women remain unequal to men. Only by
understanding sex and gender can we identify where such inequality exists, analyse
its causes and consequences, and seek to eradicate it. Women across the world are
subject to sex discrimination in the workplace and beyond and are subjected to male
violence, sexual assault and harassment (Abdel-Raouf and Buhler 2020; Vail et al.
2018; Francis Devine and Booth 2022; Allen et al. 2022; Bryson et al. 2020). Many
academic feminists have moved away from the analysis of these material problems,
influenced by aspects of postmodernist thought and by gender-identity ideology
(influences that we outline below). We agree with Martha Nussbaum (1999) that
‘[fleminism demands more and women deserve better’ (45).

The contributors to this book believe that researchers and policymakers should
examine the extent of inequality between the sexes, the reasons for such inequality,
and who perpetuates and benefits from it. Acknowledging the biological differ-
ences between women and men is important if we are to understand their distinct
needs and vulnerabilities (for example, women are on average physically weaker than
men). But these biological differences do not explain or justify women’s inequality.
The social and political construction of gender creates and justifies this inequality by
suggesting that women should play ‘feminine’ roles and men ‘masculine’ ones and by
valuing the latter more than the former. Studying gender, and its relationship with
sex, is therefore crucial.

Our second motivation is a recent challenge to this understanding of sex and
gender and the view that sex affects people’s lives. Since the late twentieth century,
gender-identity theorists have argued that gender is a personal identity that has
nothing to do with an individual’s biological sex (we explain and evaluate gender-
identity theory later in this introduction). During the early twenty-first century,
this idea has gained traction in academic debate and policymaking, especially in the
world’s richest Western countries. Those who believe that men and women should
be defined by how they feel, rather than by their biology, focus on the need to
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accommodate individuals who do not believe they belong to the biological sex they
were born into. Those people who believe they have an innate gender identity at
odds with their biological sex are defined as ‘trans’. This debate has focused particu-
larly on how the desire of some men to be treated as women can be addressed. How
the sexes, and particularly women, are defined and whether women as a sex should
possess distinct rights to protect them from sex discrimination and harassment have
become burning questions for academics and politicians alike. This volume will help
readers to navigate this debate.

The third motivation for writing this book is to communicate evidence-based
views which have been suppressed. The advocates of gender-identity politics have
silenced dissent and suppressed women’s voices, for example by targeting feminist
meetings with violent threats (Kirkup 2018). Their actions have highlighted and ex-
acerbated the conflict between gender-identity activists and feminists advocating for
women’s rights. The slogan ‘no debate’, adopted in political campaigning for gender
selt-identification and the erasure of sex as a category, has also had a chilling effect
within universities (Suissa and Sullivan 2021). This book is underpinned by the need
to reassert scientific and scholarly values in the face of attempts by postmodern sex
denialists to curtail scholarship through campaigns of slander and abuse, often target-
ing employers and publishers, something many of the contributors to this volume
have experienced. Calls for ‘no debate’ on sex and gender seck to prevent both
democratic and scholarly discussion. Yet the open exchange of ideas is essential if we
are to develop mutual understanding and work towards solutions to social problems
and conflicts of rights.

The wide-ranging multi-disciplinarity of this volume reflects the fact that sex,
and the gendered norms associated with sex, matters across the disciplines repre-
sented here, including biology, history, law, sociology and English literature. The
contributors to this volume argue that the attempt to erase sex, both as a conceptual
category and as an empirical variable, has consequences for all the disciplines which
take human beings as their subject.

Defining sex and gender

The scholars in this volume share a broad understanding of sex and gender. Sex is
biological, immutable and binary (there are only two sexes, as Hilton and Wright
explain in this volume). Scholars and policymakers need to understand the biological
differences between women and men because these create distinct, sexed experiences
and needs. For example, only women have the potential to bear children, so even the
experience of not childbearing is different for women than for men. Only men can
get prostate cancer, and only women can menstruate and breastfeed. Everyone needs
to be able to recognise these differences so they can understand their own bodies
and requirements. Scholars need to be able to analyse men and women as groups to
identify their needs, and policymakers need to be able to address those needs (or be
held to account if they do not). The category of sex enables us to do this.



4 Alice Sullivan and Selina Todd

Differences do not inevitably turn into inequalities, so biological differences
between the sexes alone cannot explain sex discrimination. To understand how
inequality is created and maintained, we must study the relationship between sex
and gender. Gender is often used as a synonym for sex. In fact, as linguist Deborah
Cameron (2016) has pointed out, people have been using gender as a fancy term for
sex for over 500 years. But in the 1970s, second-wave feminists began to use gender
to define a socially and politically constructed set of roles and behaviours that con-
strain individuals according to their sex. The Oxford English Dictionary attributes the
definition of gender as ‘sex as expressed by societal or cultural distinctions’ to Ann
Oakley (1972): ‘Sex differences may be ‘natural’, but gender differences have their
source in culture’ (189). Many social scientists use this social definition of gender
and so do we.

Sex and gender are connected, because gendered constraints are imposed on
individuals according to their sex. For example, girls may be expected to play with
‘feminine’ toys like dolls, while boys may be encouraged to play with ‘masculine’
toys like guns, although both sexes are capable of playing with both or neither.
‘Women may face discrimination if they seek to work in a ‘masculine’ job such as
a senior leadership position (which partly explains the significant pay gap between
men and women), although there is no biological reason why men make better
leaders. We are therefore interested in why women are expected to perform certain
roles and not others, how certain roles and behaviours are designated ‘feminine’ or
‘masculine’, and who benefits from this.

Gender does not just create distinct roles but is also hierarchical. Feminine tasks
and roles are generally granted less value (in terms of money and/or status) than mas-
culine ones. But even if women undertake roles that are considered to be masculine,
they are likely to be paid and valued less than men in the same roles. This shows
how sex and gender interact: women, as a sex, are valued less than men. Women,
as a sex, are subject to gendered exploitation: for example, their unpaid care work
is relied upon by the state as a desirable alternative to providing a comprehensive
social care system (Bedford et al., 2022), a state of affairs justified by treating such
work as women’s natural role. Gender restricts both men and women, but women
are oppressed because they are treated as inferior to men and subjected to gendered
forms of exploitation.

The importance of sex and gender in differentiating women’s lives from men’s
means they need to be taken into account in law and politics. In Britain, the Equal-
ity Act 2010 recognises sex as a protected characteristic, which means it is illegal
to discriminate against someone on the basis of their sex. Some organisations and
services are granted an exemption from this when there is a demonstrable need.
For example, a rape crisis centre may decide to employ only women (because
it caters to women victims), political parties are allowed to create women-only
shortlists (because women are under-represented in politics), and competitive sport
can exclude the members of one sex from sporting competitions (because women
are physically weaker than men). In addition, some services are single sex (such as
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toilets and changing rooms) because of the need to uphold the dignity and privacy
of both sexes but particularly of women. Although men can also be victims of male
sexual violence, and, of course, not all men are perpetrators, it remains the case that
the overwhelming majority of perpetrators of sexual harassment and sexual assault
are men and the majority of victims are women. While other countries differ in the
provision they make, most nations do recognise sex in law.

Competing understandings of sex and gender

The scholars in this book can be described as ‘gender critical’. Gender-critical be-
liefs are defined in UK law as the belief ‘that biological sex is real, important, im-
mutable and not to be conflated with gender identity’ (Brione, 2022). The case of
Maya Forstater, who lost her job at a think tank following tweets expressing gender-
critical views, has established that gender-critical beliefs are ‘“worthy of respect in a
democratic society’ and therefore protected under the characteristic of religion or
belief within the Equality Act 2010 (Forstater vs CGD Europe and Others, 2021). It is
illegal to discriminate against someone because of their gender-critical beliefs.

As academics, we are ambivalent about describing ourselves as ‘gender critical’,
although we certainly share the gender-critical view that sex is real and sex matters.
Sex certainly matters to our academic work. Our ambivalence stems partly from the
fact that our beliefs are not new — in fact, they were widely taken for granted until
very recently. Many academics who believe that sex is real and that it matters may be
unfamiliar with the label gender critical or not realise that it applies to them. There
is a danger that the term could mislead some readers into thinking that the belief
that sex matters is a new theory, formed in response to ‘gender-uncritical scholars.

In fact, gender-critical views do not constitute a theory about sex and gen-
der and are compatible with every political philosophy, with the sole exception
of gender-identity theory. That gender-critical beliefs are compatible with both
socialism and conservatism, Islam and atheism, feminism and opposition to femi-
nism should come as no surprise, since all these belief systems existed long before
gender-identity theory. The view that sex matters does not reflect a belief in a par-
ticular theory or creed. It is an unassailable empirical fact. As such, ‘gender-critical’
people should be no more likely to agree on other matters than people who agree
that the Earth orbits the sun.

However, beyond this minimal definition of gender-critical beliefs, some scholars
use the term ‘gender-critical feminism’ to signal that they are critical of gender, in-
cluding both gender-identity theory and traditional conservative views about gender
roles (Stock 2021; Lawford Smith, 2022). This position still accommodates a wide
range of views but puts gender-critical feminists in opposition to people who ac-
knowledge the reality of sex but repudiate feminism.

The view that sex matters certainly does not imply that there is no role for
social factors in determining the behaviour and social position of the sexes. This
caricatured view is sometimes labelled ‘biological essentialism’, while the opposite
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view, that biology has no role, is labelled ‘blank slatism’. In practice, while scholars
(including contributors to this book) disagree on the relative importance of nature
and nurture, biology and society, it is generally acknowledged that human behaviour
is determined by a complex interplay between these factors.

Gender-identity theorists sometimes disavow any role for biology, arguing that both
sex and gender are culturally or linguistically constructed. They disagree with our un-
derstanding of sex as biological and gender as social. The most prominent advocate of
gender-identity theory is American philosopher Judith Butler, whose seminal work
Gender Trouble (1990) has informed subsequent studies on both sides of the Atlantic.

Although Butler and her followers argue that both sex and gender are constructs,
in recent years many gender-identity theorists have also claimed that gender is an
innate, ‘natural’ identity. They believe that biological sex is ‘assigned’ to a person
at birth, not determined at conception as gender-critical scholars believe. Many
gender-identity theorists view trans people as those whose gender identity differs
from their biological sex. Others argue that people can freely choose their gender
identity and change it at will over their lifetimes. It is not clear how gender can be
both a linguistic construction and an innate identity. Because of its contradictions,
some of our authors prefer to refer to this school of thought as ‘gender-identity
ideology’ rather than as a theory.

Regardless of whether gender-identity theorists treat gender as an innate, fixed
identity or one that is freely chosen and fluid, they believe that society should give
greater weight to gender identity than to biological sex. The supporters of gender-
identity theory argue that sex is oppressive because it is binary: everyone is obliged
to identify as female or male. According to this view, this binary system oppresses
both women and men, especially those whose gender identity differs from their sex.
This conflicts with the gender-critical argument that gender is oppressive because it
restricts both men and women to certain roles and ascribes low value to the roles
that women are meant to perform. Far from being an innate or freely chosen iden-
tity, gender is a tool of oppression.

Gender-identity theory was developed in North American universities, and until
the 2000s, it was confined to university humanities departments. It is rooted in post-
modernist queer theory (we discuss what “queer” means later in this introduction),
which overtly opposes scientific values and the notion of truth. Despite this, since
the early twenty-first century gender-identity theory has had a great influence on
public discourse and policymaking internationally. Its adherents now include many
activists, politicians and lobby groups. The supporters of gender-identity theory
oppose feminists’ claim that women should be entitled to certain single-sex ser-
vices (such as women’s refuges), spaces (such as changing rooms) and other provi-
sions (such as women-only sports). For theorists like Butler, feminists’ insistence
on women’s rights and resources reinforces the binary system and privileges those
whose gender-identity aligns with their biological sex.

Gender-identity theory rejects the evidence that biological sex exists and down-
plays the social and political construction of gender. Gender-identity theorists appear
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to believe that acknowledging biological differences between the sexes causes in-
equality. But acknowledging sex difference is not the same as arguing that such
difference justifies social and political inequalities. Treating gender as a personal
identity fails to interrogate how certain roles and behaviours become understood as
‘feminine’ or ‘masculine’ and in whose interests. Promoting gendered identities risks
reinforcing the power relations that underpin gender and perpetuating stereotyped
roles for men and women.

Gender-critical scholars differ in our understanding of how gender is constructed
and who gender benefits. Many gender-critical scholars are feminists who believe
that men construct and use gender to justify and perpetuate their power over women.
Feminists call societies in which this occurs ‘patriarchal’. Feminists believe that in a
patriarchy, men use gender to oppress women by ascribing little value to ‘feminine’
roles like caring (which are portrayed as ‘natural’ and thus requiring neither praise
nor much pay) and by suggesting that women’s value is defined by men’s desire for
them. Feminists do not believe that patriarchy is the only form of oppressive power
that exists or that all women are oppressed to the same extent or that all men benefit
equally from patriarchy. But men, as a sex, have a vested interest in sustaining patri-
archal practices whereas women, as a sex, do not.

But there is no single gender-critical view on gender. Some think that sex differ-
ences, and the need to recognise these socially, mean that some form of gendered be-
haviour will always exist. Others are sceptical of patriarchy as an explanation of power.
And some, regardless of their views on gender, are more concerned with examining
biological differences between men and women than the construction of gender.

Given the wide range of views that are compatible with gender-critical beliefs, it
is not surprising that this volume reflects heterodox perspectives. This book shows
the rich potential that open scholarly discussion generates for our understanding of
sex and gender in the past and the present. We hope that the volume will encourage
further debate and research, helping promote greater fairness for women and girls
in the future.

Trans people

Contemporary debate about sex and gender is at its most polarised when centred
on the definition and rights of transgender people. We use ‘transgender’ to refer
to those who believe both that they possess a gender identity and that this identity
conflicts with their biological sex. According to the glossary of the UK lobby group
Stonewall (2019):

Trans people may describe themselves using one or more of a wide variety of
terms, including (but not limited to) transgender, transsexual, gender-queer
(GQ), gender-fluid, non-binary, gender-variant, crossdresser, genderless, agen-
der, nongender, third gender, bi-gender, trans man, trans woman, trans mascu-
line, trans feminine and neutrois.
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In this sense, trans is an umbrella term, used to refer to a diverse range of identities
and experiences. Where possible, we distinguish between transsexuals, transvestites
and transgender people to make clear exactly who we are discussing.

Until the twenty-first century, very small numbers of people identified as trans-
vestites (who adopt the appearance of the opposite sex on certain occasions) or
transsexuals (who wish to live as members of the opposite sex on a permanent basis
and have surgery to help them achieve this goal). It was widely understood that
people could not actually change sex, because they could not change the biology
with which they were born. But by the end of the twentieth century, many Western
countries recognised ‘gender dysphoria’— the inability to live as one’s natal sex with-
out significant mental distress — as a medical condition. Many governments enabled
transsexuals to change their legal sex in what is recognised as a legal fiction: the law
recognised a small number of people as the sex they wanted to be rather than the
sex they were born. In Britain, this was enacted by the 2004 Gender Recognition
Act. In order to get a Gender Recognition Certificate, applicants have to prove they
have lived as a member of the opposite sex for two years and be medically diagnosed
as gender dysphoric.

Some gender-identity theorists and trans-rights activists have argued that more
reform is needed: that people should be allowed to self-identify as male, female or
neither and access the services and rights afforded to the group they have identified
into. This has implications for how we define males and females: Are people men or
women on the basis of biology or on the basis of how they feel? Contributors to this
volume argue that men and women should be defined by biology. It is vital that the
state can categorise individuals according to sex in order to address biological differ-
ences between them (such as different healthcare needs) and identify and ameliorate
sex discrimination. Replacing sex with gender identity would change who can use
single-sex changing rooms and toilets, compete in single-sex sports, use women'’s
refuges or be housed in the female prison estate, with detrimental effects for women.

It is unclear that such reforms would benefit trans people. We still know very lit-
tle about trans people’s health needs and their life experiences. Being able to identify
and count trans men and women as distinct groups in social surveys and healthcare,
to take just two examples, would allow us to discover more about their needs and
experiences. By arguing that transmen should be identified solely as men, and trans-
women as women, gender-identity theorists ignore the fact that these groups have
distinct needs — based on both their biology and their gender identity — which we
don’t yet know enough about.

People who do not conform to the social expectations for their sex often face
prejudice, whether or not they identify as trans. All the contributors to this vol-
ume believe that trans and gender-non-conforming people should be able to live
without discrimination or harm. We emphasise this because some proponents of
gender-identity theory argue that discussing the origins of and reasons for gender
identity is unnecessary and even prejudicial to trans people. Some claim that any
critical evaluation of gender identity or assertion of the reality of sex is a denial of
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trans people’s identity and even their existence. The authors in this volume share the
view that sex is biological, determined at conception rather than ‘assigned’ at birth.
We also believe that trans people should be legally protected from harassment and
discrimination. Some of the chapters that follow examine how trans people might
be accommodated in (for example) competitive sports or the prison estate without
encroaching on women’s right to single-sex space. Opposition to gender-identity
theory does not imply disrespect for trans people. In fact, trans people have a range
of views on sex, gender and gender identity.

Lesbians, gay men, bisexuals and ‘queer’ people

The debate over the meaning of sex and gender also affects the definition and rights
of lesbians, bisexuals and gay men. Scholarly studies of their lives and histories be-
gan to appear in the 1980s and often treated each group as distinct from the others,
albeit often united in their fight for rights. But by the 1990s, the pioneers of queer
theory argued that lesbians, gay men and bisexuals should all be categorised as queer,
because they were rebelling against heteronormativity.

It is certainly true that lesbians and gay men faced similar prejudice in the 1980s
and 1990s. In Britain, the Conservative government’s introduction of Clause 28 in
1988 banned local authorities from ‘promoting’ homosexuality in schools. And be-
tween the mid-1980s and the early 1990s, the British government’s response to the
HIV/AIDS epidemic treated homosexuality as the root cause of the virus — as was
true in many other countries, including the United States. Lesbians and gay men
recognised their shared political interests by establishing campaign groups, such as
Stonewall, which was formed in Britain in 1989.

In the 2010s, queer theorists, and some campaign groups established to repre-
sent lesbian and gay rights, became increasingly concerned with gender identities.
‘Whereas campaigners had previously been concerned with sexual orientation and
practices, queer came to encompass an increasing variety of sexual and gender identi-
ties. By 2020, some gender-identity theorists, and the lobby group Stonewall, argued
that men who identify as female and are attracted to other females are lesbians. This
stress on gender identity ignores the reality of same-sex attraction. This has led to a
rift between groups such as Stonewall, which now prioritise gender-identity theory,
and those lesbian, gay and bisexual people, including founding members of Stone-
wall, who continue to advocate for the rights of same-sex attracted people (Sunday
Times, 2019; Rhodes, 2019).

Queer theorists and gender-identity theorists both aspire to a future in which
opting out of the binaries male/female or heterosexual/homosexual becomes more
common. But why this would be liberatory is never explained. The authors in this
volume argue that far from subverting gender norms, this version of queer theory
has ignored the basis on which gay men and lesbians have faced discrimination (be-
cause they are same-sex-attracted) and has reinforced or revived prejudice towards
them. Contributors show that both parents and medical practitioners have treated
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gender-non-conforming adolescents as potential transgender adults, despite much
evidence that, without medical intervention, they are likely to grow out of their
gender dysphoria and are disproportionately likely to become gay men or lesbian
women.

We use ‘queer’ to refer to groups or individuals who ascribe to queer theory.
We do not define lesbians, gay men and bisexual people as ‘queer’ per se, partly
because queer is a porous category. The fact that some heterosexuals identify
as queer, and many gay, lesbian and bisexual people do not, makes it an unclear
category to use when discussing sexual orientation. The experiences of gay,
lesbian and bisexual people are distinct from those of people who feel they have
a gender identity.

What this book covers

This book draws on work from across the sciences, social sciences and humanities.
This means that authors use different sources and research methods. Each author
briefly explains these at the beginning of their chapter, and we have tried to use
language accessible to the general reader.

‘We do not aim to offer a comprehensive account of why sex and gender matters,
or how their meanings have been debated, across academia and society. Rather, we
seek to familiarise readers with some of the most salient debates in academic dis-
course, policy and cultural life. This means tackling the recent influence of gender-
identity theory and explaining the benefits of taking a gender-critical approach to
sex and gender in key areas of scholarship, culture and policy.

Our focus is primarily on Britain, where gender-critical thought and scholarship
have flourished in recent years. Gender-identity theory is a product of elite cam-
puses in the US and has met with significant resistance in Britain, notably from fem-
inist campaigners (Pederson 2020). Britain’s ‘exceptionality’ in this regard has been
noted by both gender-critical thinkers and gender-identity theorists. It is therefore
a valuable locus in its own right.

A number of factors may have contributed to the greater capacity for resistance
in the UK. While free speech is protected as a principle in the US Constitution, in
practice, US workers have few protections from unfair dismissal and lack a welfare
safety net, including universal healthcare. The lack of a socialist tradition in the US
may have contributed to the appeal of identity politics to US ‘progressives’. In addi-
tion, the feminist movement in the US has been far less effective in gaining material
rights for women compared to the UK movement. For example, US women are
not entitled to paid maternity leave, free contraception or free and legal abortion.
In the UK, both sex and gender reassignment are protected characteristics, meaning
that people are protected from discrimination based either on their sex or on their
trans status.

Crucially, the 2018 consultation on reform of the 2004 Gender R ecognition Act
brought the concept of ‘gender self-identification’ into public consciousness and pro-
vided a focus for campaigning in the UK. The proposed change would have allowed
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anyone to change their legal sex, without the need for a medical diagnosis (Harrison
2018). The consultation undermined the usual tactics of the gender-identity lobby,
which has relied on changing policy and practice behind the scenes without public
discussion. Whereas in the US, a polarised politics has discouraged liberals from
challenging gender-identity theory for fear of being deemed right-wing, in the UK,
the resistance to gender-identity theory has been pluralistic, with strong leadership
roles for Woman’s Place UK (WPUK), a group formed of labour movement activ-
ists, as well as non-partisan groups such as Fair Play for Women. These and other
dimensions of British opposition to gender-identity theory and activism are worthy
of further study. We hope this volume will encourage such research.

This focus on Britain is also valuable given recent international developments.
More national and international bodies are adopting, or re-adopting, a gender-critical
understanding of sex and gender. In 2021 the Swedish National Board of Health
and Welfare recommended that children under the age of eighteen should no longer
be prescribed puberty blockers or cross-sex hormones. In the UK, the Cass Review
(Cass 2022) has pointed out the lack of a firm evidence base to support the use
of puberty blockers and social transition for children with gender-related distress.
In 2022, FINA (the world governing body of swimming) voted to exclude trans-
women from female competitions. Similarly, World Rugby has banned males from
the women’s game for reasons of fairness and safety (Pike 2021) and World Athletics
announced in 2023 that they would exclude individuals who have been through
male puberty from elite female competition.

But Britain also shows that there is no political consensus on sex and gender. The
definition of sex in the UK’s decennial census has apparently become a devolved mat-
ter. While the 2021 census of England and Wales instructed respondents to record
their legal sex (and included a new question on gender identity), the 2022 census of
Scotland allowed respondents to record their gender identity as their sex — a decision
welcomed by the Scottish government. Debates over sex and gender show no signs of
abating in Britain or beyond, so academic interrogations of the subject are vital.

We include a small number of comparative contributions. Some of these help
identify the reasons for Britain’s exceptionality; most focus on countries that have
been at the forefront of relevant debates or developments; all provide illuminating
analyses of the societies on which they focus. Chapters on lawmaking in Britain
and in the United States demonstrate why Britain’s treatment of sex and gender is,
in some respects, strikingly different from many other western countries. Because
gender-identity theory originated in the United States, it is particularly pertinent to
include a chapter on lawmaking there.

Other comparisons highlight connections between different societies. Susan
Mathews’s examination of children’s literature on both sides of the Atlantic shows
that influential cultural narratives can cross borders even when political differences
are stark. Studies of the treatment of children and adolescents labelled ‘trans’ dem-
onstrate similarities in the medical practices and philosophies of the Netherlands —
which pioneered the use of puberty blockers — the US and Britain, despite significant
variation in healthcare systems.
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Our comparative chapters show that while national differences in political and
legal systems are important, they do not determine how sex and gender are defined.
These authors suggest that recent challenges to the gender-critical understanding
of sex and gender are best understood as trans-national. They also indicate that
ignoring biological sex, and treating gender as a personal identity, is detrimental to
women and young lesbians and gay men across a wide variety of societies. We hope
that further scholarship will shed more light on these transnational developments
and what they tell us about the powers and limitations of national political and wel-
fare systems, and the influence of national and international policymaking bodies,
lobby groups and campaigns.

These comparative chapters provide a glimpse into the international context,
literature on which is limited but growing. The emergent scholarship is highlighting
exciting, if disturbing, new areas of interest. These include the ‘cultural and lin-
guistic imperialism’ enacted by international aid organisations that insist recipients —
generally low-income and middle-income countries — ‘desex’ language regarding
maternity and breastfeeding (Gribble et al. 2022).

The structure of this book

This book has three main aims. The first is to define sex. This is realised by Chapters
2, 3 and 4. In Chapter 2, Emma Hilton and Colin Wright outline that there are two
biological sexes which are immutable: in other words, it is not possible to change
one’s sex. In Chapter 3, Sophie Scott examines sex differences in the brain. She
demonstrates that there are some important differences between men’s and women’s
brains which are determined by sex, regardless of a person’s gender identity. Con-
trary to biological essentialists, Scott shows that sexed brains, while important, do
not explain differences between men’s and women’s behaviour. In Chapter 4, Kath-
leen Stock evaluates competing philosophical arguments about definitions of wom-
anhood and shows why a robust definition must centre on biology.

Our second aim is to analyse the evolution of gender-critical and gender-identity
understandings of sex and gender. In Chapter 5, Jane Clare Jones traces the history
of gender-identity ideology and analyses how it became so influential. In Chapter 6,
Selina Todd examines why and how second-wave feminists developed an under-
standing of gender as a social and political construction, with beneficial consequences
for women’s legal and political rights. These chapters show that gender-critical and
gender-identity understandings of sex and gender are irreconcilable and that scholars
and policymakers must choose between them.

Third, we examine how conflicting understandings of sex and gender affect pol-
icy and cultural life and show why a gender-critical approach is the fairest and most
robust. This is realised by the authors of Chapters 7 through 15. As Alice Sullivan,
Lisa Mackenzie and Kath Murray explain in Chapter 7, it is vital that data collection
exercises can categorise individuals according to sex and gender identity, rather than
conflating the two, in order to allow examination of the experiences of different
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groups. The reasons why British and some international law safeguards sex-based
rights are explained by Rosemary Auchmuty and Rosa Freedman in Chapter 8.
In Chapter 9, Callie Burt examines the basis of challenges to sex-based legal rights
in the US and the consequences of these. Together, these chapters argue that legal
recognition of sex, and sex-based rights, is essential.

The negative consequences of ignoring biological sex in medicine are explored
in Chapters 10 and 11. In Chapter 10, Lisa Littman assesses the therapeutic practice
of affirming gender as an identity and shows how this fails to interrogate the reasons
people feel uncomfortable in their sexed bodies. Littman demonstrates that this prac-
tice is detrimental to young gender-non-conforming people, particularly lesbians
and gay men. In Chapter 11, Michael Biggs examines how medical professionals
have downplayed the importance of biological sex and given precedence to gender
identity. Biggs reveals that this has exposed gender-non-conforming children and
teenagers to risky medical interventions.

All our authors believe that legal, sex-based rights are a foundation on which to
build rather than an end in themselves. This is made particularly clear in Chapters
12 through 15. In Chapters 12 and 13, Shereen Benjamin and Susan Matthews deal
respectively with education and children’s literature as important sites of gendered
socialisation. They demonstrate that culture and social policy are highly influential
in creating or challenging sex inequality. Benjamin and Matthews argue that en-
couraging children to believe that men and women are defined by gender identity
perpetuates older sexist stereotypes about what males and females can do; for exam-
ple, girls are those children who like to play with dolls or wear dresses. By contrast,
feminist pedagogy and literature give children the tools to break out of these stereo-
types, by teaching children that girls and boys can behave in a variety of ways and
play myriad roles, regardless of their sex.

The contributors to this volume are opposed to discrimination on the basis of sex
or gender identity. Chapters 14 and 15 address this directly regarding two areas where
single-sex provision is crucial. In Chapter 14, Cathy Devine evaluates the impact of sex
differences and the need for sex-based rights, in both professional and amateur sport.
She shows that achieving fair competition means dividing the sexes because of the bi-
ological differences between men and women. However, she also suggests how trans
people could be accommodated in distinct competition categories. In Chapter 15,
Jo Phoenix examines how the justice system can treat men and women equitably. She
highlights important sex differentials in patterns of offending, regardless of offenders’
gender identity. She also shows that gender-identity theory and queer theory offer no
strategies for protecting women and trans people in the prison estate. Phoenix uses a
gender-critical approach to suggest how both groups’ rights could be upheld.

Conclusion

This Reader provides a wide-ranging, multi-disciplinary overview of sex and gender.
Discussions about this subject have become fraught with difficulty in recent years,
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particularly because of the claims of some gender-identity theorists that gender-critical
views are inherently prejudicial. Statements of fact which would have been seen
as uncontentious until very recently, such as the statement that sex is binary, have
been met with denunciation and threats, generating a climate of fear and making
nuanced discussion seem all but impossible (Hooven 2022). This volume contrib-
utes to breaking this spell. We hope it will provide a starting point for constructive,
evidence-based conversations about sex and gender across disciplinary boundaries.
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2
TWO SEXES

Emma Hilton and Colin Wright

[W]hy the sexes are, in fact, always two.
—Sir Ronald Fisher, 1930

Sex 1s an evolved mechanism of reproduction, fundamental to the existence of al-
most all complex life and forming a biological pattern that is not merely descriptive
of form but also predictive of function. So foundational is the functional property
of sex, an astrobiologist discovering complex alien life—necessarily replicating as
individuals, assumed to be subject to natural selection acting on the variation of
physical form and having experienced the major transitions that lead to complex life
(Levin et al. 2019)—would likely look for mechanisms of sex in our extra-terrestrial
friends (although, of course, the physical form may be rather different). However,
the empirical facts and principles of sex, ascertained and synthesised over centuries of
scientific study, are often forgotten by postmodernist commentators, intent on fram-
ing sex as a human-centred, human-invented—and thus malleable—construction of
social understanding (see Jones, this volume).

The aim of this chapter is to review the biological understanding of the phe-
nomenon that is sex. In the first section, we ask the question: Why does sex exist?
We explain its evolutionary origins and the binary gamete system on which sex—
‘female’ and ‘male’—is founded. We explore some of the diversity of sex in the
natural world yet understand how reproductive bodies are organised around two
functional reproductive roles. In the second section, we focus on developmental
biology and how sex manifests in humans: how we make babies and how female
and male humans develop. In the final section, we critique emerging misinforma-
tion about sex, arising from an anti-science movement driven by gender identity
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ideology, and address arguments that assert the existence of a third (or more sex) in
humans, that seek to deconstruct understandings of sex as a binary phenomenon and
that frame sex as a social construct.

The incursion of ideological misinformation about sex into the academic fields
of medicine and biology generates confusion in research and presents potential for
harm. ‘Sex matters’ in basic and applied health research (Wizemann and Pardue
2001) and major health organisations, research funding bodies and academic journals
increasingly demand that researchers account for ‘sex as a biological variable’ in their
design, analyses and reporting, whether they include studies of whole animals or
simple cell lines. Despite this, the United Kingdom National Health Service main-
tains a system where biological sex cannot be disaggregated in patient records (For-
stater 2021) and the World Health Organization (WHO, 2022) promises to ‘achieve
greater impact [using] sex disaggregated data’ (WHO/Health topics/Gender) while
updating guidance asserting that ‘sex is not limited to male or female’. From a wider
perspective, we have argued that ideologically driven scientists are in danger of sac-
rificing ‘empirical fact in the name of social accommodation’ and that this is both
‘an egregious betrayal to the scientific community they represent’ and ‘undermines
public trust in science’ (Hilton and Wright 2020). By countering deconstructive
discourse, this chapter may be considered a reconstruction of sex.

A note on language. Physiologist Ernst Wilhelm von Brucke said, “Teleology
is a lady without whom no biologist can live. Yet he is ashamed to show himself
with her in public’ (Davis and Uhrin 1991, 549-552). It is possible in discussions of
evolutionary biology to avoid teleological language, but sentence constructions are
often verbose and clunky. For the ease of readability, we sometimes use language that
is teleological in tone, but, in the words of zoologist Simon Maddrell (1998), ‘[t]his
should not be taken to imply that evolution proceeds by anything other than from
mutations arising by chance, with those that impart an advantage being retained by
natural selection’ (2461).

What is sex?

And why does sex exist? Given the deliberately destructive discourse around sex, it
is not uncommon to find purportedly scientific articles that neglect to mention its
evolved function in reproduction (e.g., Ainsworth 2015; Sun 2019). Indeed, that
sclence communicators writing about sex neglect function means that, despite the
authors’ claims, such articles are not actually addressing the biological phenomenon
of sex: What is it? Why does it exist? Why do humans have sexed bodies? Rather,
they are examining how the sex of a given individual may be identified via some
sex-linked checklist of physical features that—ironically—only exists from under-
standing how those physical features are associated with function. We return to this
conflation of sex (what it is) with the physical characteristics associated with sex
(how we recognise the sex of a given individual) in the final section of this chapter.
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Reproduction

The phenomenon of sex is rooted in reproduction, the process by which new indi-
viduals are produced from parents. There are two types of reproduction in the natu-
ral world: asexual and sexual. In asexual reproduction, a parent replicates its genetic
information and generates new, genetically identical offspring by processes such as
binary fission—the division of a parent into two similar cells, observed, for example,
in bacteria—and budding—the generation of a new individual from a parental out-
growth, observed, for example, in yeast. Expansion, via asexual reproduction, of a
genetically identical population is of relatively low biological cost to each parent and
rapid to enact: consider how quickly mould, which can reproduce asexually via the
production of spores, can colonise a loaf of bread. There are also benefits to a parent,
as its genetic information is passed in its entirety to the next generation.

Yet despite the existence of alow-cost and rather straightforward method of repro-
duction, the natural world is dominated by species that employ a different reproduc-
tive strategy: sexual reproduction. Unlike asexual reproduction, sexual reproduction
involves two parents, almost always from two different classes of individuals called
‘females’ and ‘males’. Each contributes a halved amount of their genetic material—
carried on chromosomes—which is brought together to generate a new and ge-
netically unique individual. This mixing of genetic material from each parent is
achieved, in a process called ‘fertilisation’, by the fusion of two specialised cells called
‘cametes’. Gametes, carrying only half of a parent’s chromosomes, are a unique cell
type, and the function of the gamete is singular—to effect sexual reproduction.

Sexual reproduction is biologically costly. From a gene-centred perspective, ge-
netic relatedness between parent and offspring is half that achieved by asexual re-
production, and the loss of large amounts of genetic information with each round
of reproduction—a huge penalty compared with asexual reproduction—means in-
dividuals must invest biological resources in multiple offspring to maximise their
genetic legacy (‘the cost of meiosis’, where ‘meiosis’ is the cellular process that
halves genetic material during gamete formation; Williams 1975). At the popula-
tion level of most sexually reproducing populations, half of the offspring will be
males who cannot themselves bear offspring, and these populations will experience
lower growth rates than asexual populations where all offspring can themselves bear
offspring (‘the cost of males’; Maynard Smith 1978). Finally, at the organism level,
individuals must invest resources in systems to produce specialised cells, and mating
requires energy to move, locate and secure a partner, with associated health risks like
disease transmission and exposure to predators. Explaining why, despite the costs,
sexual reproduction is maintained in complex species has been called the ‘queen of
problems in evolutionary biology’ (Bell 1982).

The advantages of sexual reproduction need to be large to balance the biological
costs, and its prevalence suggests a strong evolutionary advantage for a mechanism
of reproduction that mixes genetic material. Such advantage is typically conceptu-
alised as novel combinations of genes and changes in them (mutations) upon which
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evolutionary selection can act—the foundation of Darwin’s (1859) theory of evolu-
tion by natural selection. It can be divided into two broad hypotheses: the accu-
mulation of beneficial genetic changes and/or the removal of detrimental genetic
mutations. The accumulation of beneficial genetic traits is advantageous in adapta-
tion to changing environments (the ‘Fisher-Muller model’; Fisher 1930; Muller
1932) or co-adaptation alongside interacting species who are trying to harm you
(delightfully called the ‘Red Queen hypothesis’ after Lewis Carroll’s (1871) character
in Alice Through The Looking Glass, who observed, ‘Now, here, you see, it takes all
the running you can do, to keep in the same place’; van Valen 1973). However, the
benefits of bringing together useful genetic traits during sexual reproduction must
be balanced by the possibility that already-coexisting beneficial traits are separated
among offspring (Desai and Fisher 2007). Finally, sexual reproduction permits harm-
ful genetic mutations—those that compromise evolutionary fitness—to be weeded
out to prevent them from accumulating in a population (see ‘Muller’s ratchet’ from
Muller 1964; also ‘Kondrashov’s hatchet’ after Kondrashov 1988).

The fitness advantage conferred by sexual reproduction helps explain its near
ubiquity among complex species, although several biologists argue they remain in-
sufficient to balance the costs. But even if the full evolutionary picture is not yet
evident, sexual reproduction is clearly an incredibly successtul evolutionary strategy.
Most complex species, including humans, have completely lost the ability to re-
produce asexually in favour of obligate sexual reproduction. Spontaneous asexual
reproduction in some sexually reproducing species can occur (e.g. when a female
generates offspring from an unfertilised egg, a process called ‘parthenogenesis’) but
does not usually outcompete sexual reproduction mechanisms, despite the predicted
advantages for an asexually reproducing female population. Plants and simple animal
species that typically reproduce asexually in stress-free environmental conditions to
which they are comfortably adapted can switch to sexual reproduction during times
of stress, when genetic mixing may produce a survival advantage among offspring
(Becks and Agrawal 2010). No wonder Erasmus Darwin (1800) remarked that “[s]
exual reproduction is the chef d’oeuvre, the masterpiece of nature’.

Gametes and sexes

While genetic exchange mechanisms exist where DNA is transferred between dif-
ferent individuals in a non-sexual fashion, for example between bacteria and be-
tween virus and host (Callier 2019), the evolutionary root of sexual reproduction
via specialised gametes sits with the evolution of multicellularity, at least 1.5 billion
years ago (Fu et al. 2019). Modelling of evolutionary scenarios for a variety of
gamete characteristics to maximise properties like frequency of fusion and health of
offspring shows that the evolution of a binary system of gametes is optimal, com-
prising large gametes and small gametes and with gamete fusion occurring only
between one small and one large gamete (no small-small or large—large fusions). On
this extreme divergence of gamete types, evolutionary biologist Brian Charlesworth



20 Emma Hilton and Colin Wright

suggests that ‘anything in between [smaller but less robust eggs or larger but sluggish
sperm| would be at a selective disadvantage’ (reported in Schaffer 2007). We call this
binary system of gametes ‘anisogamy’, and it exists in almost all animals and many
plants. For an excellent overview of gamete evolution from isogamy to anisogamy,
see Lehtonen and Parker (2014) and the references therein.

In anisogamous species, the large gamete (and associated biology) is termed
‘female’ and the small gamete (and associated biology) is termed ‘male’. In animals,
the female and male gametes take the familiar forms of egg and sperm, respectively
(in plants, the female and male gametes are contained in the ovules and pollen, re-
spectively). Large and small gametes have evolved different specialisations. The female
gamete, with greater physical volume, single-handedly provides to the developing
embryo basic cellular components, many molecules and signals required to direct
early growth and energy generators (with their own DNA and replicating via bi-
nary fission) called ‘mitochondria’. Maternal inheritance of cellular components
is typical of anisogamy and predicted to promote embryo health by eliminating
any negative effects that might arise from competition between incompatible mi-
tochondria inherited from two parents (Greiner et al. 2015); indeed, this process
and how it is optimally coordinated may dictate the existence of only two gamete
types (e.g. Hurst 1996). As a consequence of maternal inheritance, the male gamete
needs only to contribute genetic information during fertilisation and participates
competitively to do so, typically becoming specialised for mobility to better access
female gametes—consider the tail-like structures of sperm that propel it towards the
egg (Lessels et al. 2009) and pollen grains sticking to bee legs (Hu et al. 2008)—
and created in large numbers to improve the chances of both an encounter with a
female gamete and the outnumbering of small gametes from other males (Parker
and Lehtonen 2014).

Anisogamy is the evolutionary origin of sex—the reproductive roles associated
with female or male gametes. The evolution of two classes of individuals, one for
each reproductive role, is thought to have arisen multiple times in animals and plants,
suggesting an evolutionary benefit. The divergence into two separate sexes of indi-
viduals has been described as ‘an almost inevitable consequence of sexual reproduc-
tion in complex multicellular organisms’ (Lehtonen and Parker 2014; answering the
question, “Why are there girls and why are there boys?’).

We opened this chapter with a partial quote; in full, it reads,

No practical biologist interested in sexual reproduction would be led to work
out the detailed consequences experienced by organisms having three or more
sexes; yet what else should he do if he wishes to understand why the sexes are,
in fact, always two?

(Fisher 1930, ix)

So why only two, and not more, sexes? Considering the nature of sexual repro-
duction, gamete evolution and anatomy, we answer that question with a question
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(perhaps a challenge): What function could a third sex have? Science fiction (and we
emphasise ‘fiction’ here) offers possibilities. When considering the Tralfamadorians
in Kurt Vonnegut’s Slaughterhouse Five, Billy Pilgrim puzzled:

They said their flying saucer crews had identified no fewer than seven sexes
on Earth, each essential to reproduction. Again: Billy couldn’t possibly imagine
what five of those seven sexes had to do with the making of a baby, since they
were sexually active only in the fourth dimension. . . . It was gibberish to Billy.
(145-1406)

Sexual systems and bodies

Across almost all complex life, evolution has favoured just two sexes, but this does
not impose restrictions on how sex is allocated in different species at the individual
and population level (described as a ‘sexual system’; Charnov 1982). Although we
are most familiar with the allocation of two sexes split across two classes of individu-
als (‘gonochorism’), evolutionary biologist Lukas Scharer (2017) illuminates: “The
male and female sexes are not two types of individuals; they actually represent two
different reproductive strategies, and in many organisms, these two strategies are
distributed among individuals in a population in a variety of ways’. That is, across
the natural world, there is diversity regarding the allocation of male and female sexes
within and between individuals and across populations.

Gonochorism is nearly ubiquitous in animals. Typically, male or female sex is fixed
early in embryonic development and immutable to change during the lifespan of any
individual, even though, of course, the physical characteristics associated with sex may
be subject to expected age-related changes or changes acquired via injury or disease
(or, at the hands of humans, surgery). Humans have not evolved as hermaphrodites—
individuals who fulfil both male and female reproductive roles in their life span—
though hermaphroditism is a natural body plan in many anisogamous species and
can represent a stable strategy for sex allocation. Many plants—particularly flower-
ing plants—and a few less-complex animals exist as simultaneous hermaphrodites,
with both female and male sexes manifested in the same flowers and/or the same
individual plant or animal at the same time of life.

A few aquatic species—most notoriously, clownfish—are sequential hermaph-
rodites, where changes in reproductive role during the life span (‘sex change’) are
evidenced by the switch in production of one gamete type to the other, under-
pinned by anatomical changes in gamete-producing tissues (gonads). In the case of
clownfish, this switch of sex (male to female) is driven by the loss of the single breed-
ing female from the colony (Casas et al. 2016). Sequential hermaphroditism seems
to occur only in species where ‘sex change’ requires no or minimal remodelling of
gross reproductive anatomy. Fertilising externally, male and female clownfish both
have a similar ductal system that permits the sperm and eggs, respectively, into the
aquatic environment. With highly specialised and qualitatively different reproductive
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anatomies, neither obviously nor easily remodelled post-development, ‘sex change’
in humans is impossible.

Even considering species with same-sex allocation, evolution provides a dazzling
array of anatomies and appearances. It is often true that gonochorist males whose re-
productive role is to contribute sperm have evolved appendages for the direct intro-
duction of that sperm into females, while the females of many species have evolved
internal biology that receives sperm and protects the developing offspring from the
outside world. But appearances can be deceptive. For example, male seahorses have
a brood pouch in which developing seahorses are incubated, a functional role more
usually associated in the natural world with female individuals. However, these sea-
horses are the sex class that contribute sperm to the offspring, and it is that, not their
gross anatomy, which defines those individuals as male. Another curious example is
that of female spotted hyenas, which have a hyper-enlarged clitoris that resembles a
penis, yet they produce eggs that are fertilised by a male hyena and are, by definition,
female. Human-centred biological expectations about anatomy, which include, for
example, penile appendages in males and pregnancy in females are undoubtedly too
narrow to capture the diversity of sexed bodies in the natural world.

Hermaphrodites incorporate both male and female sexes, and gonochorists one
or the other. And while gonochorism and simultaneous hermaphroditism represent
stable arrangements of the two sexes within a species, there are many that buck these
trends. There are species composed of females and hermaphrodites (McCauley and
Bailey 2009), of males and hermaphrodites (Weeks et al. 2009), and of males, fe-
males and hermaphrodites (Oyarzun et al. 2020). The two sexes can be differentially
allocated in individuals and between species. Yet, despite the variety of bodies and
sexual systems found in the natural world, reproduction within and between indi-
viduals occurs by the meeting of female and male gametes, one of each type, in that
precise combination, in a pattern recapitulated across almost all complex life. The
binary system of sex is an evolutionary thread stitched through life on earth.

Human sex

From an evolutionary perspective, we have established what sex is (reproductive role
by reference to gamete type) and that, despite the fascinating manifestations of the
two sexes within individuals and within populations, there are only two sexes. In this
section, we turn to developmental biology—the study of how organisms grow—and
the development of the reproductive human.

The developmental biology underpinning this section is largely sourced from
standard reference textbooks. Interested readers should explore Baresi and Gilbert’s
(2020) Developmental Biology and Wolpert et al’s (2019) Principles of Development.

Making a baby

Humans are gonochoristic mammals and are divided into two classes of individu-
als according to their reproductive roles. In humans, the act of reproduction itself
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requires, in the first instance, male sperm to fertilise female eggs, achieved during
intercourse between two sexually mature people. Male reproductive anatomy includes
testes, contained in the scrotal sac, that make sperm to be delivered to a female via the
vas deferens and then the penis. Both testes and penis are external organs, while female
reproductive anatomy is almost wholly internal. It comprises ovaries that periodically
release mature eggs, collected by the nearby oviducts and transported towards the
uterus, the muscular space in which, after successtul fertilisation, a baby will grow. The
uterus connects, via the cervix, to the vagina, which exits the body at the vulva, incor-
porating the clitoris and the urethral opening, surrounded by folds of skin called labia.

During intercourse, semen (sperm mixed with water and lubricants from the
seminal vesicles and prostate gland) is delivered into the female body via ejaculation.
Semen travels to the oviducts, where, should a mature egg be ready, fertilisation oc-
curs. The fertilised egg is transported and then implanted into the uterine wall; at
this stage, the female is pregnant. In the absence of a successful fertilisation event, the
uterus, having already prepared a blood-rich, spongey lining suitable for implanta-
tion, breaks down this lining and expels it via the vagina during menstruation. In
humans, gestation—the growing of a baby within the pregnant female—lasts around
nine months, after which the female gives birth, typically via the vagina (although
surgical interventions like caesarean section may be necessary in negative medical
circumstances or as a preference).

Sex determination

The reproductive anatomy of a growing baby develops in ufero in a series of coor-
dinated anatomical steps. The first step, however, is the determination of the sex
of a new embryo: female or male? In humans, sex is genetically determined at
fertilisation via the XY determination system of sex chromosomes. Females possess
two X chromosomes, while males possess one X and one Y. Given that the paired
sex chromosomes, like all other chromosome pairs, are separated when gametes are
made, each human egg contains one X chromosome while human sperm contains
either an X or Y chromosome. Sex is thus dependent on whether an egg receives,
at fertilisation, either an X or Y chromosome from the sperm.

The pattern of chromosomes within an individual is called a ‘karyotype’. Like
all chromosomes, sex chromosomes carry genes. In humans, a key sex-determining
gene is called SRY (sex-determining region Y) and it is, in genetically healthy indi-
viduals, carried by the Y chromosome (Kashimada and Koopman 2010; Sinclair et
al. 1990). The SRY gene acts as a ‘master switch’ for male development, and its pres-
ence or absence initiates a cascade of molecular signals that drives the first anatomical
step towards a sexed human body: gonad differentiation.

Embryonic development

Gonad differentiation occurs at around six weeks in utero when a bipotential pair
of gonads—small buds of tissue in the abdominal cavity—are triggered to form
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ovaries or testes, the gamete-producing tissues in females and males, respectively. XY
embryos carrying a functional SRY gene will trigger differentiation of testes via a
network of molecular signals; in the absence of SRY activity, XX embryonic gonads
activate distinct molecular signals and begin to differentiate into ovaries (Lecluze
et al. 2020; Mamsen et al. 2017). There is feedback between these differentiation
pathways; for example, a signal required for ovarian development and the later matu-
ration of eggs also suppresses early testes differentiation (Jaaskelainen et al. 2010).

Gametes do not originate in the growing gonads. Rather, specialised stem cells
migrate into the differentiating gonad region where they are embedded as precursor
cells that will become eggs or sperm, depending on the gonad type (Magnusdottir and
Surani 2014). Ongoing gonad development into mature egg- or sperm-producing
tissues relies on sex-specific cell types, a process requiring sex-specific hormone ac-
tion. Via the sex-specific hormone milieu that each gonad generates, they also drive
reproductive anatomy development appropriate for mature gamete type. That is,
ovaries fated to produce eggs will direct female anatomical development and testes
fated to produce sperm will direct male development. Thus, gonads can be consid-
ered as organising tissues, and the absence of future gamete function—infertility—is
no barrier to understanding the sex of humans as an anatomical pattern organised
around gamete function.

The first embryonic targets of gonadal organisation, from about eight weeks
in utero, are two pairs of ducts (paramesonephric and mesonephric) alongside the
gonads which will grow into female or male internal genitalia respectively. Female
and male embryos develop both pairs of ducts in early development; sex-specific
hormonal action favours the growth of one pair. Male testes secrete two major hor-
mones that act on these pairs of ducts. Testosterone promotes the growth of the me-
sonephric duct into male internal genitalia, and secreted anti-Mullerian hormone
triggers degeneration of the paramesonephric duct, thus eliminating the duct that
would develop into female internal genitalia. There is little testosterone production
in females to promote the growth of mesonephric duct structures or anti-Mullerian
hormone to trigger the degeneration of paramesonephric duct structures, and the
development of the latter into female internal genitalia proceeds.

The second embryonic target of gonadal organisation, from about 10 weeks in
utero, is the development of external genitalia. The external genitals—vagina, clitoris
and labia in females and prostate, penis and scrotum in males—derive from shared
precursor tissues. Under the influence of sex-specific hormones, these tissues are
moulded into male or female form. Specifically, a testosterone derivative (dihy-
drotestosterone) is produced locally in the precursor tissues in males, and this de-
rivative is a potent inducer of male external genitalia. Conversely, low testosterone
and low dihydrotestosterone in females permit this precursor tissue to develop into
female external genitalia. Given that male and female external genitalia develops
from the same embryonic tissue under different hormonal influences, analogous
structures can be identified: the clitoris and penis share many structural features,
while the labia represents an unfused version of the scrotum.
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The sex of a baby is routinely and reliably observed at birth by visual and palpable
(‘touch’) assessment of external genitalia. Increasingly, the sex of a baby is identified
in utero by observation of external genitalia or genetic analysis. These observations
are woefully mischaracterised by the term assignment, which has been co-opted from
medical decision-making in clinical pathologies of the reproductive system (dis-
cussed later).

Puberty and secondary sex characteristics

The development of reproductive anatomy in ufero is called ‘primary sex develop-
ment’. The outcome is a body that has the potential to fulfil the female or male
reproductive role. Human sex development undergoes a second phase of develop-
ment at puberty, around 10-18 years old. This phase of ‘secondary sex develop-
ment’ generates divergence between the body shapes of females and males—'sex
dimorphism’—that has evolved under selection pressure to increase one’s likelihood
of mating, following two broad strategies: be the most attractive or the most domi-
nant. Both females and males gain height and bone density and experience typical
teenage symptoms like the onset of libido, acne and body odour. Under the influ-
ence of the hormone oestrogen, female reproductive anatomy matures, ovulation
and menstruation commence, hip width increases and breast tissue develops. As
well as experiencing male-typical maturation of reproductive anatomy (increase in
testes volume and penile length), males gain greater height than females, grow facial
hair, develop deeper voices and broader shoulders, and acquire far larger amounts of
skeletal muscle than females.

Atypical sex development

As a system with multiple biological inputs and processes, atypical or pathogenic
development of reproductive anatomy can occur; there are many points at which
reproductive development can go awry. Collectively, conditions resulting in atypical
reproductive development are called disorders (or, in patient-facing language, ‘dif-
ferences’) of sex development (DSDs). There are about 40 known DSDs occurring
in humans, most a result of mutations in genes required for healthy reproductive de-
velopment in utero (Arboleda et al. 2014); they span simple anatomic and hormone
differences in otherwise healthy individuals to disorders with acute clinical sequelae
that can cause postnatal harm or even death and that need ongoing management
throughout life.

Historically, DSDs have been described by terms such as hermaphroditism and—
currently falling into disuse—infersex. These terms are now deemed clinically in-
accurate and stigmatising to patients. Approved nomenclature to categorise DSDs
references karyotype and sex. Thus, the overarching categories are sex chromosome
DSDs, XY (male) DSDs and XX (female) DSDs. Sex chromosome DSDs are exem-
plified by Turner syndrome and Klinefelter syndrome, where patients have irregular
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numbers of sex chromosomes and develop typical reproductive anatomy but experi-
ence hormonal issues that compromise sexual maturation and fertility. Other DSDs
include conditions in which female embryos are exposed to excessive testosterone in
utero and develop an enlarged clitoris (an XX DSD called congenital adrenal hyper-
plasia) or male embryos fail to produce the dihydrotestosterone required for penis
growth (an XY DSD called 5 alpha reductase deficiency). Excellent resources on
DSDs have been compiled by the UK charity DSD Families and are available on its
website (https://dsdfamilies.org).

The frequency of DSDs is the subject of much misinformation. Fausto-Sterling
and colleagues define as ‘intersexual” any deviation from ‘Platonic ideal’ bodies and
identified a frequency of 1.7 percent of the population (Blackless et al. 2000; Fausto-
Sterling 2000). This loose definition of DSDs captures a large number of people
with no biologically meaningful ambiguity of sex (most egregiously, the vast major-
ity of this reported frequency are unambiguous females, often mothers who have
late-onset adrenal hyperplasia and, at some point post-birth, experience elevated
testosterone levels as a result of an adrenal problem). The frequency of 1.7 percent
was revised to 0.4 percent by Hull and Fausto-Sterling (2003), after identifying nu-
merous flaws in the original study like failing to account for the sex-specific nature
of many DSDs.

When assessing DSD frequency rationally restricted only to individuals with am-
biguous reproductive anatomy or a disparity between their reproductive sex and
external genitalia, the frequency drops dramatically to approximately 0.018 percent
(Sax 2002). Nonetheless, the inflated frequency of 1.7 percent is routinely cited as
definitive (e.g. by Amnesty in 2018). But despite atypical sex development, almost
all cases are identifiable as either female or male. Within modern medicine, work-
flows exist to identify sex in ambiguously presenting people (mapping internal geni-
talia, karyotype and hormonal profiles). Understanding DSDs within typical female
and male developmental trajectories aids in diagnosing these clinical disorders and
informs prognostic management of specific conditions in terms of sexual function
and fertility prospects. When fertility is possible, people with DSDs employ, as for all
human beings, either eggs or sperm and do not comprise a novel third sex category.

Sex myths

In a letter published in the Irish Journal of Medical Science in 2021 we argued that
‘[p]ublic discourse around sex increasingly seeks to deny basic facts of human biol-
ogy’ (Hilton and Wright et al. 2021). Gender-identity ideology claims that a pri-
vately held identity regarding one’s sex defines one’s sex: if a person identifies (in
some internal, unverifiable sense) as female or male, that person literally is female or
male. Accordingly, many seek to undermine the common scientific understanding of
sex as a real and important biological phenomenon in favour of a wholly subjective
and unfalsifiable categorisation based on one’s personal and internal sense of self—
gender identity. In this section, we critique emerging misunderstandings around sex.
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Myth: sex is a composite score of body parts

Underpinning ideological misrepresentations about sex is the conflation of descrip-
tions anchored in biological function with descriptions, via a checklist of various
physical characteristics, of people at the individual level. A Nature (2018) editorial
asserted sex is ‘a classification based on internal and external bodily characteristics’
while failing to mention reproductive function and why sexed bodies exist. The
obvious follow-up question is: A classification based on internal and external bodily
characteristics in which species? Of course, the reference species is human, a pecu-
liarly self-centred view of a biological phenomenon common to almost all complex
life. Extending this, given the diversity of physical characteristics associated with sex
across the living world, does every species have its own definition of sex? Even if
that were the case, the list of characteristics that we know are associated with, for
example, male and female hyenas can only be established by anchoring them to sex
as a biological function.

In the Skeptic, Hearne (2021) accurately defines ‘female’ as ‘organisms whose
gametes are . . . ova or eggs’ yet asserts that ‘[u]nless you are a fertility doctor, it’s
unlikely you will encounter too many ova, so we must be using other definitions in
everyday life’. While it is true that gamete type is not directly assessed in strangers,
it does not follow that we use alternative ‘definitions” when identifying a person’s
sex; more accurately, we use alternative markers of sex: those that arise from the or-
ganisational effects of the gonads during development. Hearne acknowledges this:
if features like external genitalia—routinely covered—and breast size—plumped by
bras—are insufficient to identify a person’s sex, we do so by features such as ‘amount
and distribution of muscle and fat, the length and distribution of hair, the height
and so on’. Psychiatrist Nirao Shah, who studies behavioural differences between
females and males, considers correct sex identification ‘a fundamental decision ani-
mals make’ (reported in Goldman, 2019). Alongside assessments of body shape like
shoulder and hip width, humans are facial experts: sex identification is ‘an automatic
and effortless aspect of face perception’ that triggers differential brain activity (Kaul
et al. 2011). Intriguingly, females appear better than males at recognising female
faces, even in the absence of gendered cues like hair length (Lewin and Herlitz
2002). Humans also assess movement like walking gait in sex identification (Pollick
et al. 2005). However, none of these data points is, as Hearne argues, an alternative
‘definition’ of sex, merely recognition of sex by morphological characteristics. By
analogy, igneous rock is defined as that generated from volcanic lava; we recognise
igneous rock by characteristics like texture and density.

Discarding function to define sex as form—explicit in pieces with titles like ‘Sex
Redefined’ (Ainsworth, 2015)—the deconstruction of sex as a biological category
begins with claims regarding the variability of physical characteristics. First in line
are people with DSDs and atypical reproductive development. Physical descrip-
tions of characteristics in people with DSDs often disaggregate the reproductive
system into constituent parts like ‘genetic sex’ and ‘gonadal sex’ to better understand
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incongruent features, clinical management and prognosis (Arboleda et al. 2014). For
nearly all DSDs, these constituent parts are aligned or not divergent in any mean-
ingful way. If such disaggregation has utility, it is not in the muddling of definitions
of female and male but in the refinement of workflows that generate a complete
clinical picture for those people with DSDs. However, since the coining of ‘gender
identity’ by John Money in the 1960s, disaggregated features of sex have occasionally
included ‘psychological’ and ‘social’ sex (Moore 1968), paving the way for ‘gender
identity’ to be considered not only a sexed characteristic but one that is now argued
to supersede the physical and functional.

A related argument evokes sex characteristics that can overlap between the sexes
to attempt to demonstrate that ‘there is no one parameter that makes a person
biologically male or female’ (Elsesser 2020). It is true that many females are taller
than many males, and that some males have low levels of testosterone more typical
of females. However, such arguments fail to acknowledge a point we have already
addressed: we only know that males are typically taller and have higher testoster-
one levels than females if we have a reference characteristic for sex, independent
of height and testosterone level, by which to divide and measure people. And it is
centuries of study of the anatomic and molecular organisation of the human spe-
cies around sex as a biological function that serves as the anchor point. Put simply,
it would be impossible to claim that low and high testosterone levels are correlated
with being female and male, respectively, unless the categories female and male al-
ready had established meanings that testosterone levels were being correlated with.
The same holds for every other sex correlate.

Myth: sex is not binary

Having remapped the definition of sex from function to form and introduced ex-
ceptions to form, commentators move to attack the description of sex as a binary
system. They often fail to understand what the term binary means in this context.
For example, writing for the Guardian, Heggie (2015) claims ‘binary sex’ means ‘that
there are men and women and they can be clearly distinguished’. The functional
system of sex is routinely described as ‘binary’ (including, on many occasions, by
us), meaning ‘of, pertaining to, characterised by, or compounded of, two’ (Oxford
English Dictionary). In this context it indicates, simply, a biological system with two
components and follows the same etymological pattern by which, for example, a
system composed of two stellar masses is described as a binary star.

Rejection of the term ‘binary’ extends into the rejection of ‘two’ itself, and
the substitution of ideological framings of sex that move the conversation far from
biological reality. Many interlocutors posit quantitative descriptions of sex as the
necessary alternative to categorical descriptions. The most common quantitative
(continuous) distribution evoked is a bimodal distribution, whereby quantifiable
traits associated with sex, such as height and testosterone levels, are conceptualised as
multiple, overlapping distributions. These overlapping distributions are purported to
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generate two modes that represent the average or typical female and male (described
by a combination of their average or typical sex characteristics). Routinely plotted
on a horizontal axis crudely labelled ‘sex’, this framework necessarily gives rise to
the premise that one’s sex is a statistical score. For a widely circulated conceptualisa-
tion of ‘bimodal sex’, Hildreth (2022) describes the modes as ‘peaks in a graph [that]
represent probability clusters’. Furthermore, to claims that sex is bimodal are claims
that ‘sex is a spectrum’, a continuous distribution that replaces modes with, in the
words of Brusman (2019), ‘unlimited options’. The corollary is that the sex of every
human is unique to that individual, or, in the words of Fausto-Sterling (2000), ‘sex
and gender are best conceptualised as points in a multidimensional space’.

The outcome of this is that every person is scored as some percentage of female
or male. The logical progression of such scoring is that a male with lower-than-
average testosterone, petite stature or a smaller-than-average penis is scored as ‘more
female’ than male counterparts with average or high testosterone, tall stature and
large penises. These damaging judgements equally apply to females with enlarged
clitorises, small breasts or increased musculature, who are scored as ‘more male’ than
their larger-breasted and less athletic counterparts. It is opaque how categorical data
like gonad type and karyotype are organised on such continuous distributions.

As sex within a continuous framework becomes a matter of sliding people left
or right towards and from typical female and male, the middle of this distribution
is cast as the no man’s land where people with DSDs fit (although supporters fail to
recognise that, by their own logic, extremely tall females and extremely short males
may equally occupy this ‘middle ground’). For those with a false comprehension of
DSDs as ‘people with both sets of genitals’, this is intuitive. However, as we have
explained, DSDs do not differ simply by degree: they represent dozens of conditions
with unique etiologies that manifest in disparate ways. Attempts to force DSDs into
a continuous distribution are, given their qualitative differences, doomed to fail (e.g.
Montanez, 2017).

Myth: sex is a social construct

The spider’s web of arguments described earlier, and including the occasional re-
minder that development is very complicated (Sun, 2019)—as if biologists are not
well trained in identifying fundamental principles in complex systems—culminates
with the premise that sex is a social construct. Butler (1990) writes that ‘[p]erhaps
this construct called ‘sex’ is as culturally constructed as gender’. While scientists
observing the natural world develop language and models to describe that natural
world, one cannot credibly argue that the phenomena under observation are human
constructions (see Stock, this volume). If that is so, humans have invented not only
sex but also gold, clouds and penguins.

The argument that sex is socially constructed settles, once again, on those people
with atypical biology who have been framed as category-defying; arguing that the
boundary is ‘arbitrary’ permits the claim that the categories themselves are ‘arbitrary’,
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that is, socially constructed. The fact that sex may be ambiguous for some (or even
the trivial fact that some females are unusually tall) does not render the categories
arbitrary. This argument is like asserting that the two sides of a coin are arbitrary
because, occasionally, a coin may land on its edge.

Myth: biologists have alternative understandings of sex

Finally, we challenge the premise that some new scientific consensus on sex has
emerged. Writing for DIV, Sterzik (2021) claims that ‘the broad scientific consensus
now looks different: sex is a spectrum’. The definitions and understandings of sex
we present in this chapter are uncontroversial, appearing in dictionaries, key biol-
ogy textbooks and medical consensus statements like that issued by the Endocrine
Society (Barghava et al. 2021). There is a vast literature which depends, explicitly
or implicitly, on these understandings of sex. Searches on the scientific publica-
tion database PubMed for ‘male’ [AND] ‘sperm’ or ‘female’ [AND] ‘egg’ retrieve
around 100,000 results each, including numerous and recent publications from No-
bel laureates in physiology and medicine and a huge array of biological and medical
disciplines.

Searches of the PubMed database (performed on 9 July 2022) for phrases like
‘bimodal sex’, ‘spectrum of sex’ or ‘sex is a social construct’ generate no results in the
biological or medical literature, although two close matches for ‘sex is a spectrum’
are found. The first is a study of how sex (female or male) affects the spectrum of
genetic variations acquired in the X chromosome over a lifespan (Agarwal and Prze-
worski 2019). The second is a study of how foetal sex (female or male) affects the
spectrum of placental conditions experienced during pregnancy (Murji et al 2012).
Neither study demonstrates any confusion about the nature of sex, and both exem-
plify the importance of understanding sex in a clinical setting. It seems that claims
of a new scientific consensus—or the milder assertion of an academic debate—
regarding sex are overblown and manufactured by public commentators to generate
an appeal to authority.

Conclusion

‘We have explained that the most prevalent mechanism of reproduction in complex
species has stabilised on a binary system of differential gamete types and the subse-
quent evolution of body types around this binary system. The majority of species,
including humans, are composed of individual females and males, defined by repro-
ductive role, describing their contribution of large, energy-rich gametes (like eggs)
or small gametes (like sperm), respectively, to the next generation.

In humans, there are two evolved anatomical body types, each correspond-
ing to one of the two reproductive functions. In utero, females and males develop
sex-specific primary characteristics pertinent to reproduction, in the first instance,
the differentiation of gonad type that will direct future female or male function.
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Gonads—ovaries or testes, determined in humans by genetic mechanisms—organise
both the development of mature gametes (eggs or sperm) and the coordinated de-
velopment of the corresponding reproductive anatomy (in males, external testicles,
internal genital structures like the vas deferens and an external penis and scrotum; in
females, internal ovaries, internal genital structures like a uterus and vagina, and an
external vulva incorporating the clitoris).

Finally, we dissected arguments that attempt to challenge these basic understand-
ings of sex. We traced the redefinition of sex from an integrated, anatomical sys-
tem organised around an evolutionary function to a checklist of human-centred,
disaggregated physical characteristics. This redefinition is the foundation on which
variability of those physical characteristics (in natural or pathological development)
is used to attempt to deconstruct sex as a binary system, further rendering it a con-
struct of the human mind and, if it suits one’s political aims, meaningless. We reject
such arguments as purely ideological, with no evidence they are taken seriously
in the scientific community, lacking explanatory power, and ultimately spurious.
Despite these myriad arguments, the foundation of binary function shines through,
underpinning the bimodal peaks of traits in a continuous distribution—or, more
prosaically, dictating with which other ‘point in multidimensional space’ a person
can successfully reproduce.
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SEX AND THE BRAIN

| Still Haven’t Found What | Wasn’t Looking For

Sophie Scott

Over the last century, there has been an increased interest in the existence and
nature of sex differences in the human brain. Studies in the psychological sciences
tend to focus on cognitive properties, such as intelligence or spatial abilities, when
addressing male/female differences in behaviour and brain function. I argue that
these are quite narrow terms of reference when engaging with putative male/female
differences in brain and behaviour, both when arguing for sex-based differences and
when arguing against them. I demonstrate that while we dispute these rather small
effects, we also largely ignore other factors that are associated with brain differences.
We often pay less attention to other factors that can affect the brain and behaviour
(such as life experience). We also often ignore other, less ‘cognitive’ sex-based brain/
behaviour differences, which show true sexual dimorphism, such as sexual behav-
iour and aggression. I also argue that the very basis of the effects of testosterone on
bodies and brains may not be as simple as we often assume them to be. I finish by
addressing some of the studies that claim to find robust differences in the brains of
transgender participants and that are interpreted as indicating that in certain aspects
of brain structure, transgender women are indistinguishable from those of biological
women. I suggest that, as with sex-based brain differences, in the brain, the relation-
ships between brain structure and transgender experience are not yet clear.

Brain sex theory

Male and female bodies have the same basic template, differentiated by the sexual
features such as the nature of the gonads and their functions (what kind of gametes
they produce), the ability to inseminate or carry live young and the ability to nurse
an infant (see Hilton and Wright, this volume). In addition, humans are sexually
dimorphic creatures. This means that, like many organisms, the physical adult form
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of a human male or female can vary along a number of physical dimensions such that
adult females and males can be systematically distinct from one another. Males are,
on the whole taller (Department of Health and Human Services, 2000), stronger
(Wang et al. 2001), and hairier than females (Giacomoni et al. 2009), while female
humans have stronger immune responses than males (Klein and Flanagan 2016; this
list 1s not exhaustive; see de Vries and Forger 2015). All of these differences reflect
genetic and hormonal influences on the developing body — exposure to testosterone
and oestrogen in utero and in development profoundly change our bodies — and can
also reflect environmental interactions with these genetic and hormonal effects. In
their simplest form, theories of sex differences in human brains (referring here to bi-
ological sex, not gender) posit that as the physical body is affected by sex hormones,
testosterone and oestrogen, so is the brain. These influences could be associated with
brain structure, brain function or both.

In addition to advancing scientific knowledge, work on male/female differences
in brain structure and function can be politically contentious. There is a constant
tension, for example, between arguments that females need greater representation in
science, technology, engineering, and mathematics (STEM) subjects; arguments that
females may simply be less interested or adept at STEM subjects than males; and that
their smaller numbers do not necessarily reflect direct sexist policies within STEM
subjects. These ‘brain sex” arguments can be used, and have been used, to support
both sides of this argument.

Gender identity has been suggested to be an important psychological construct,
potentially more meaningful than biological sex. However, as we struggle to find
the best ways of capturing brain bases of biological sexual differences, it is likely that
we will need better techniques and better specific definitions of what is meant by
gender identity before we can start to identify any neural bases for gender identity.

In terms of methods, some of the studies I cite here are based on behavioural
analyses of female/male differences. Some use magnetic resonance imaging (MRI)
techniques to address structural brain differences between the sexes — that is, they
are outlining where there are differences in the shape and size of brain areas between
men and women. Some are addressing functional differences between females and
males, using measures of neural activity to identify differences (such as functional
magnetic resonance imaging [fMRI]). These brain imaging techniques can also be
related to behavioural measures. Finally, some studies use post-mortem brain analy-
ses that require very detailed microscopy to identify differences in the sizes and neu-
ral structure of tiny brain nuclei, that would be too small to be measured with MRI.

The ‘normal’ distribution and difference

Before I explore a variety of brain sex theories, I need to explain a little about how
we describe variation in bodies and brains. A short interrogation of your own expe-
rience will reveal that while males are on average taller than females (height is sexu-
ally dimorphic in humans), not all females or males are the same height. Indeed, you
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are probably aware that there is a lot of variation in the heights of males and females.
If we look at this variation in detail, you will find that most females in the UK are
around the average adult height of 163cm (about 5'4"). If we count females who are
a bit smaller than or a bit taller than the average the numbers start to decline as we
move away from the average, in either the taller or shorter direction. If we look for
yet taller or shorter females, we find that the numbers drop off rather briskly, such
that there are very few really tall females and very few really short females. We get
to this kind of distribution by plotting the heights of a lot of females, so we could
make statistical judgements about the female population, and we plot the number
of women that we find of every height, from short to tall. This gives us a ‘normal
distribution’: this means statistically normal, and describes a curve a bit like a bell,
that initially increases slowly, then more rapidly increases towards the mean (aver-
age), at which point it starts to decline in a symmetrical manner (in fact, this is
sometimes known as a bell curve). The curves can be tall or short, wide or narrow,
and all points in between. If we were to plot the heights of a lot of males on this
same graph, we would see a similar bell curve, now shifted to the right (towards the
taller end of the height distribution) and now varying around the average UK male
height of 178 cm (about 5'10"). There is some overlap — some males are 5'4"tall, and
some women are over 6' tall — but as humans are sexually dimorphic in height, the
number of males and females who fall in the overlap between the two distributions is
small. When we look at theories of brain sex, it is worth bearing sexual dimorphism
in mind — how different do two distributions of sex-based variations in behaviour or
brain structure need to be to indicate dimorphism?

Brain sex — the view from the brain

The human brain is a biological entity to marvel at — containing about 86 billion
neurones (Azevedo et al. 2009), most of which we are born with, it is a structure
of almost bewildering complexity, not least because the pattern of connections be-
tween those 86 billion neurons is highly plastic and adaptable — whenever you learn
a new skill or encode a new memory, you are changing your brain. Unlike our
bodies, visual inspection of the brain tends not to give any information about the
sex of the owner of that brain, with the exception of size. Male brains are larger
than female brains, even when body size is controlled for (Ruigrok et al. 2014).
In contrast, female brains have a relatively thicker layer of grey matter than male
brains, and this is often expressed as a higher proportion of grey matter to white
matter. Grey matter forms the surface of the human brain, and it contains the cell
bodies of the brain cells (neurones), while white matter is made of the long projec-
tions of neurones, connecting different brain areas. The projections look white as
they have fatty coatings, unlike the cell bodies: this led to the terms white and grey
matter, as this is what the tissue looks like in dissection. This greater proportion of
grey matter in females may imply that while female brains are smaller, they are fitting
comparably more computational processes into this smaller space. Of course, this
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does not tell us why male brains are bigger — if it is not to fit more computational
power in, then we need another explanation. It’s also worth bearing in mind that
human brains are extremely expensive — both metabolically and physically. Human
brains use about 20 percent of the circulating oxygen in our bloodstream, as they
are large and the energy required to maintain the potential for the neural systems to
work is considerable. The large heads that these large brains need make a big con-
tribution to the considerable physical danger that childbirth constitutes for human
females — globally, about 800 females die in pregnancy and childbirth every day. So
our big brains — male and female — are expensive, and they need to pay their way.

Brain sex and 1Q

There are different varieties of brain sex theory. A historically prominent position
argues that intelligence is higher in males than females — a view held without ques-
tion by the father of IQ studies, Frances Galton (Mackintosh 1996), and many oth-
ers. However, this pattern is not always found in IQ tests — depending on the subtests
used in the IQ test (which can vary a lot), it is possible to find no difference between
the sexes on IQ tests or a frequent female advantage (Mackintosh 1996). Even given
this variation across studies, studies consistently find that the vast majority of males
and females overlap in their IQ distribution — in other words, even when there are
sex differences, the differences are small, and IQ does not show sexual dimorphism
in the distributions for males and females. A recent brain structure study, which
studied the brains of more than 29,000 males and females, found no differences
between IQ scores in males and females (Cox et al. 2019). This same study, when
investigating how brain structure varied with age, sex and 1Q, found a network of
brain regions that correlated very consistently with 1Q. Notably, this association was
identical for male and female brains. The use of big data sets like this really helps
emphasise the lack of a behavioural IQ effect between males and females and show
that IQ correlates with brain structure in identical ways for male and female partici-
pants. Galton was probably wrong.

Brain sex and systematising and empathising brains

Another prominent account argues that there are not male and female brains per se,
but different kinds of ways that brains can vary, which roughly overlap with male and
female categories: brains can vary in the degree to which they are good at systema-
tising, or empathising (Baron-Cohen 2002). The systematising brain is held to be
driven to understand rule-based systems and unpack their underlying mechanisms.
The empathising brain is driven to attend to other people’s states of mind, and to
respond to this in an appropriate manner. In this account, male brains tend to follow
the more systematising profile, while female brains are typically more empathising.
This is a controversial theory — not least because of the political implications of the
distinction, which seem to limit those with empathising brains to menial support
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roles. Notably, although these two distributions (systematising and empathising) are
described as normally distributed, a study of these in a large sample of neurotypical
adults showed a more complex profile (Greenberg et al, 2018). Male participants
showed a normal distribution for both the systematising and empathising scales,
with means that the two distributions lie very close to each other — that is, males are
not more systematising than they are empathising at the population level. In other
words, contrary to Baron-Cohen’s main thesis, the data do not suggest that males
are less empathising than they are systematising. In contrast, the distributions of the
female participants showed a skewed response on the systematising scale, with a
distribution tending towards lower scores. In contrast, they showed a skew in the op-
posite direction for the empathising scale, a shift slightly more towards higher (more
empathetic) scores. From this perspective, males do not show a marked difference
between the two factors, while females do. It would be intriguing to know if this is
in part because many of the questions in the systematising scale address activities that
are traditionally considered to be more male-gendered in our culture (cars, trains,
do-it-yourself, audio systems, computers), and very few activities that are tradition-
ally considered to be more female-gendered in our culture (there are no questions
about knitting, crochet, baking, or dressmaking, all of which are highly technical
systems). In contrast, females tend to rate themselves as more agreeable than males
do (see the section “Brain sex and personality’), which may relate to the higher
mean scores in empathising. Of course, self-rating scales are highly subjective and
can be influenced by social expectations.

There are few studies showing how the systematising and empathising dimensions
relate to brain structure and function (Baron-Cohen and Lombardo 2017). These
data are essential, as the two different variables are independent and orthogonal, such
that one could score highly on one, both, or neither. Without a clear model of what
that would mean for the relationship with brain structure and function, it is harder
to establish the implications for the nature of brain sex differences. One study with
adults contrasted brain volumes of participants who score high on systematising and
low on empathising with participants who score high on empathising and low on
systematising: this revealed great grey matter volumes in the hippocampus, a struc-
ture running down the middle of the temporal lobes, and the surrounding parahip-
pocampal areas, the cuneus (in the visual areas of the brain) and the orbitofrontal
cortex, at the very front of the brain. The opposite contrast revealed greater grey
matter in the inferior temporal cortex, insula and amygdala (Focquaert and Vanneste
2015). Notably, these distinctions do not separate in a simple way into ‘social brain’
regions, which one might expect to be associated more with the empathising brain.
A further study on children classified the children into systematisers or empathisers,
based on their scores: this study found very different results, with the systematisers
showing greater grey matter volumes in the right posterior temporal lobe — another
social brain region (Kobayashi et al. 2020). No greater volumes were reported for
the empathisers. These inconsistencies could be driven by the fact that these studies
involved relatively small numbers of participants: as brains are highly variable, the
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fewer participants in a study that is trying to delineate differences in brain structure
between groups of people, the more likely the study is to report highly noisy data.

Sex and specific cognitive functions

Within psychology and cognitive neuroscience, the two most common cognitive
tasks that have been framed as performed differently by males and females are lan-
guage tasks. There is some controversy associated with this broad area of work (Fine
2010), as many of these studies are small and underpowered, and, of course, show-
ing a difference in performance on a task does not tell us why this is or how has it
come about.

Males tend to be better at spatial processing than females, especially on tasks such
as spatial rotation, where one has to mentally rotate a complex object in order to
determine whether it matches another. Although the differences are not large and
vary a lot with task, the general tendency for better spatial processing differences in
males and females is reasonably robust (Voyer et al. 1995).

Females often score higher than males on tasks of language processing, although
the language advantage for females has been somewhat harder to replicate (Wallen-
tin 2009). It does seem to be the case that at certain developmental stages, younger
females do tend to have better language skills (or fewer language problems) than
younger males, but this does not translate into consistent adult advantages. Notably,
a more recent paper (Martinez et al. 2017) demonstrated that individual differences
in brain connectivity predicted ability at language and spatial tasks more than the sex
of any one participant.

Brain sex and personality

There are relatively reliable sex differences in personality, where females score
more highly on neuroticism, a trait disposition that describes the variance in the
tendency to experience negative emotions. Females score higher on extraversion,
a measure of variance in how social and outgoing people are. Females score higher
on neuroticism, a scale that measures the reported experience of negative emo-
tions, such as anxiety and irritation. Females score higher on agreeableness, which
describes variation in traits relating to empathy and kindness (and may relate to
the empathising brain measure mentioned earlier), and females also score them-
selves higher on conscientiousness (which describes traits related to self-discipline
and impulse control). Sometimes I worry that females are simply really keen on
rating themselves highly in questionnaires, but females and males do not differ on
measures of Openness/Intellect, a trait which measures variation in imagination
and creativity. These data are from a large cross-study looking at sex differences
in personality across fifty-five different cultures so these results should not be too
distorted by any one set of cultural norms (Schmitt et al. 2008), although they
could still be distorted by more universal social norms, especially as people rate
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themselves on these scales. Self-ratings can enable a host of psychological factors to
be involved in the ratings people make about themselves. Ratings by other people,
for example, can be more predictive of actual performance and behaviour than
self-ratings (Oh et al. 2011).

A brain imaging study with around 360 participants (Nostro et al. 2017) found
that there were no brain regions where grey matter volume correlated with any per-
sonality trait for the whole group. When they studied the two sexes separately, they
found an effect in the left praecuneus (lying in front of the cuneus, associated with
memory processes) and the parieto-occipital cortex, at the front of the visual areas
of the brain, overlapping with somatosensory fields, which correlated with scores on
extraversion, neuroticism, and conscientiousness but only in males. This is striking
as males rate themselves as less neurotic, extraverted, and conscientious than females
(Nostro et al. 2017): perhaps further studies will be able to clarify this.

Other kinds of individual differences

There are a few other psychological factors that have been studied. Males and females
are often assumed to differ in their ability to multi-task, and one often encounters
the assumption that females are better at multitasking than males, but this is not reli-
ably found in studies: this is often because the tasks being used in the multitasking
paradigm can greatly affect performance. For example, one study of sex differences
in a multitasking paradigm (Tschernegg et al. 2017) found some brain differences in
the verbal and spatial elements of the tasks that varied with sex; however, they found
no differences in performance between the males and females studied, making the
brain differences somewhat harder to interpret.

Males engage in more risky behaviour than females, especially between the ages
of 15 to 35, and this can be exacerbated by social contexts such as the presence of
females (Pawlowski et al. 2008). While young females can also engage in highly risky
behaviour — such as having anything to do with the young males — this is often less
socially visible. A brain imaging study with adolescents reported significant differ-
ences between males and females, where the females showed greater responses in a
subset of brain regions associated with negative outcomes (Korucuoglu et al. 2020).

The story so far

So, there are some behavioural differences that psychology and cognitive neurosci-
ence have identified between males and females, although the scale of these differ-
ences is much smaller than for the sexual dimorphism found in our bodies. Some of
these differences relate to putative brain differences: many do not. All these accounts
enjoy a certain popularity, not least because we have quite a strong cultural interest
in male/female differences as ways of explaining the world and the variation within
it. Of course, just because something is culturally popular doesn’t mean it cannot be
true (or false), but it does mean certain accounts can chime with pre-existing biases
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and beliefs more than others. And it can also provide a helpful diversion from other
differences that psychologists (and the rest of our culture) can find more distasteful:
when I first saw Baron-Cohen present his systematising/empathising brains theory
in the mid-1990s, he made a strong case for the male brain being a systematising
brain, based on the overrepresentation of males in maths and engineering depart-
ments at universities. I asked why he did not also study the UK prison population,
which enjoys a male/female ratio that is even worse than that found in engineering
departments, but he did not think that this was a serious question.

To what extent can we explain these differences by looking at the picture from
the human brain? Are there really male and female brains? What do we find if we
look directly at structural brain differences?

Brain sex anatomy

The UK Biobank project has made it possible for researchers to study brain anatomy
at a scale which makes it feasible to start drawing meaningful conclusions about sex
differences in brain anatomy. There have been many previous studies, but the small
numbers combined with the huge variability in brains mean that the results are very
variable. Ritchie and colleagues (2018) collected UK BioBank MRI data from 2750
female and 2466 male adult participants (mean age 61.7 years, range 44—77 years).
They used automatic systems to analyse each brain into different anatomical areas,
and then compared the size of these statistically.

This very detailed study clearly showed the expected findings of larger brains in
males and a relatively thicker grey matter layer in females. They proceeded to ad-
dress the difference in size of different aspects of brain anatomy in a more detailed
way. They identified a range of seven subcortical nuclei (which sit beneath the
grey cortical mantle of the brain) and looked for their relative size in males and
females in the right and left hemispheres of the brain. While the overall picture was
of extensive overlap between the two sexes, there were trends for the subcortical
fields in the males to be slightly larger and have a wider range of variance. When
they controlled for overall brain volume, meaning that they have controlled out the
overall fact that males have larger brains, three of the regions (hippocampus, caudate
nucleus, and thalamus) were no longer different between males and females, three
more (the amygdala, pallidum, and putamen) were still relatively larger in males, and
the nucleus accumbens were larger in females. Note that all these effects were small,
as per the overall effects of a large overlap between the male and the female volumes.

In a separate analysis, the different brain area volumes were examined to see if
they varied consistently with people’s performances on two tests, verbal-numerical
reasoning and reaction time tests, that were performed when people came in for the
brain scan. There were no significant correlations between performance on these
tasks and brain volumes, although when a mediation analysis was performed, some
sizes of some brain areas did contribute to performance.
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The study also collected ‘resting state’ data, which means capturing the brain
activity while people lie quietly and then doing an analysis of the patterns of con-
nectivity that are seen while people are at rest. This did find clear differences in the
overall patterns between females and males, with about a 50:50 split in the networks
being dominated by each sex (although both sexes contributed to all patterns seen).
However, one significant problem with resting state data is that we do not know
what people were thinking about, so it becomes difficult to know what this means,
but it may point to overall connectivity differences between females and males.

An important criticism of brain structure studies is that we do not know what the
contribution of life experience has been to the patterns of brain structure and func-
tion that we see (note — this is also true for all the behavioural differences and brain
differences mentioned earlier). Another study used UK Biobank data to ask how the
sizes of different brain areas are affected by sex and other factors, that might relate
to, for example, the social environments that people are in. Kiesow et al. (2020) took
10,000 brains and examined how the size of different brain areas within the areas
associated with social processing was affected by different social factors, in males and
females. The social factors were determined from lifestyle questions and fell into the
following three categories:

e Outer sympathy group: job, friendship satisfaction, belong to a sports club, one romantic
partner over lifetime or more than one partner, weekly social activity

o Inner sympathy group: household size; social support; rate self as lonely or not, living
alone or not; family satisfaction

e Socio-economic status: income, access to private health care

Of course, Kiesow and colleagues are stuck with the data that the UK Biobank
project has collected, but this is not the finest-grained analysis of people’s social
lives, and some of the distinctions between outer sympathy group factors and inner
sympathy group factors seem a little strange — why is friendship satisfaction an ‘outer
support group’ feature, alongside the total number of romantic partners? All of the
male and female participants were classified according to their sex and their scores
on these traits (i.e. low or high for each category), and then these categories were
analysed to see how they modulated the volume of brain areas within a pre-specified
set of social brain areas. Unlike the previous study, they normalised the brains into
the same template, so any differences in overall brain size will now be removed from
the data from the outset.

One would hope that using this more nuanced approach that looks at sex in
combination with social lifestyle markers would shed a little more light on male/
female brain differences, but the results were very complex. Living with more family
members was associated with increased amygdala volume for females but not males,
while living with more family members was associated with a decrease in the vol-
ume of the ventromedial prefrontal cortex for males but not females. Increased social
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support and increased friendship satisfaction is associated with decreases in amygdala
volume for females, not males, but for the females, this is going in the opposite di-
rection to the effects of increased family satisfaction and decreased loneliness.

This may be overkill on my part. This study (Kiesow et al. 2020) is a triumph
of data analysis and the data are the data. It will be important to consider what this
could mean and why the results could be so inconsistent within either sex, as well
as between the two sexes. However, the most sobering part of the study is tucked
into the supplementary materials: females had a mean age of 61.12 years (SD = 7.42,
range = 44.64—77.12 years), and males had a mean age of 62.39 years (SD = 7.56,
range = 44.23-76.99 years). The effects of sex accounted for between 1 percent and
3 percent of the R? (a measure of the amount of variance in brain volume accounted
for by sex). The effects of age accounted for between 20 percent and 39 percent of
the overall brain variance. In other words, sex has effects on your brain, but those
effects are ten times smaller than the effect of age.

Indeed, when it comes to brain function, for many of the measures that psy-
chologists care about, sex can often be the least interesting part of your brain. For
example, Kherif et al. (2009) ran a functional imaging study where 76 adults (who
varied in age and handedness) were scanned while they read words aloud. The re-
sulting patterns of brain activity were analysed, and the main source of variance in
brain activity was age, followed by how people read (roughly via a ‘whole word’ or a
‘sounding out’ strategy). Sex and handedness did not make any significant contribu-
tion to the patterns of brain activation.

Of course, the limitations of any science are determined by the questions we
ask in the first place, and the significant constraint in the previous paragraph is the
phrase ‘the measures that psychologists care about’. The vast amount of research
into sex differences in human behaviour and human brains is focused on social
processing, 1Q, spatial cognition, and empathy vs. systematising brains. This means
that we rarely even ask questions about the brain basis of other putative sex-based
behavioural differences. For example, if we zoom out from these cognitive catego-
ries and ask questions about sex differences in human behaviour, the two largest
differences between males and females are sexual orientation — males are most com-
monly sexually interested in females and vice versa (although with a suggestion of
more flexibility for females) — and violence and aggression, which are vastly more
likely to be associated with males than females. If we apply this lens to theories of
human sex—based brain differences, I am not aware of any psychological theory of
male and female differences in behaviour that adequately even starts to account for
this — theorists often strive to explain male dominance in chess playing or computer
programming but not sexual behaviour or violence. We may be back in the territory
of more distasteful research questions.

There are some brain imaging studies on aggression showing differences between
males and females (Repple et al. 2017; Visser et al. 2014; Herpertz et al. 2017),
which all show interesting patterns of brain activation differences across males and
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females. For example, in a couple of these papers, males show higher aggression-
based amygdala activations than females, although, of course, more data are needed.

In terms of sexual responses, when presented with sexual stimuli, heterosexual
and homosexual females show a broader, less specific response to sexual stimuli in
brain reward networks than heterosexual and homosexual males (Safron et al. 2020),
who show a far more focused response to sexual stimuli, consistent with their sexual
orientation. There are studies of heterosexual men and sexual orientation, but here
the emphasis is often to use them as a control group for looking at bisexual and gay
men (Safron et al. 2017) or to contrast between the responses of heterosexual and
gay males (Ponseti 2009). When heterosexual and homosexual males and females are
studied together, the results remain inconclusive, and the main focus of comparison
is not on the heterosexual males and females and how they differ in sexual behaviour
(Votinov et al. 2021). More research that starts to unpack these sex differences in
sexual responses is likely going to be essential if we want to develop a comprehensive
understanding of brain differences based on sex.

Testosterone is not the only sex hormone

As mentioned, studies of aggression implicate the amygdala as showing sex-related
functional differences associated with aggression, often being greater in males. This
makes sense, as the amygdala does form part of a network in mammalian brains
where we know there are hormonally driven effects, which have been shown to
modulate differences in behaviour between males and females. However, a truly
complicating factor is that in the brain — unlike the rest of the body — testoster-
one is aromatised into oestrogen, oestradiol, in the sexual behaviour—related regions
(Roselli et al 2009). In other words, the masculinising effects of testosterone on the
body may be distinctly different in the brain, where testosterone is commonly hav-
ing its sex-based effects as oestrogen. This complicates matters considerably for the
brain sex theory — if testosterone as having its masculinising effects on the brain and
behaviour as an oestrogen, how does this affect our predictions of the roles of testos-
terone and oestrogen in the wider range of sex-based behavioural differences that
have been hypothesised? Can we separate out the effects that testosterone has via its
effects on the body and those that it has on the brain?

From brain scans to microscopes

Finally, what do we see if we frame the question differently? All the studies I have
looked at here have started either with brains or with behavioural questions and
looked for differences. In another branch of brain sex research, instead of look-
ing for differences in the brains of male and female humans at a whole brain level,
people study the human brain in a way that is informed by established sex differ-
ences in other mammals — most commonly rats. In mammalian brains, there is a
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tightly focused set of brain regions where receptors to sex hormones (androgens and
oestrogens) are found: these fall largely within the limbic system of the brain. The
limbic system is not terribly well defined but includes the accessory olfactory system
(including the amygdala), the preoptic area, the hippocampal formation, and the hy-
pothalamus (Madeira and Lieberman 1995). These same regions, especially the ac-
cessory olfactory system, and the preoptic area, show marked sexual dimorphism in
mammals, in terms of the size and number of brain cells and their connections. Note
that there is quite a lot of variation of these structures in mammals and that these
do not necessarily generalise to humans, though some studies have found evidence
for dimorphism in some of these areas (Garcia-Falgueras et al. 2006). Interrogating
some of these regions is possible with techniques like f{MRI (Garcia-Falgueras et al.
2006), but many of these structures contain tiny nuclei which need to be examined
with microscopy (Madeira and Lieberman 1995). This, in turn, requires working
with post-mortem brains, a requirement that dramatically reduces the number of
possible brains that can be studied, and means that there is often missing or incom-
plete data about the participants. However, post-mortem studies with humans do
allow direct comparisons with the brains of other mammals.

Much of this work has been carried out in order to address questions about the
neural structure of transsexual/transgendered people: putative sexually dimorphic
structures within the limbic system were examined in order to determine whether
trans people follow a typical male or female pattern (Zhou et al. 1995). In their pa-
per they note: “We searched for a brain structure that was sexually dimorphic. . . .
Our earlier observations showed that the paraventricular nucleus (PVN), sexually
dimorphic nucleus (SDN) and suprachiasmatic nucleus (SCN) did not meet these
criteria”, and they searched until they found the bed nucleus of the stria terminalis
(BNST), which did show sexual dimorphism, being larger in males. This first study
showed a significantly greater volume for the BNST in males than females and
found the transsexual volumes were not significantly different from those of the fe-
male brains (Zhou et al. 1995). The numbers in this study are very small — 12 males,
11 females, and 6 transwomen. Although the total brain weights vary between the
males and females, this does not appear to be corrected for in the analysis — that is,
we do not know how much the larger male BNST volumes are due to their having
larger brains overall. A further study, looking at the numbers of neurones within the
bed nucleus of the stria terminalis in the same brains (Kruijver et al. 2000), reported
a similar pattern (although now with fewer control brains, 9 male and 10 female):
more neurones in the BNST for the male participants than for the females and the
transwomen. This study reported the brain weight data but, again, did not appear to
control for this in the analysis.

Both papers report on the same brains, so the latter paper cannot be considered
to be a replication of the original paper. The conclusion of both papers is that there
is sexual dimorphism in the BNST, being larger and with more neurones in male
brains: using this metric, the brains of the transwomen are more similar to those of
the female participants than the male participants. This is a finding that has had a
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lot of impact, but it is worth noting two things. First, using the metric of overall
brain size (an extremely robust form of sexual dimorphism in the human brain), the
brains of the transwomen (mean = 1368g) are closer in size to the brains of the male
participants (mean = 1431g) than the females (mean = 1283g), although they are not
statistically different from males or females (with numbers this small, statistical tests
are highly unreliable). Second, as the data in neither study are corrected for overall
brain volume, it seems at least possible that the BNST in the transwomen is relatively
smaller than those of the female participants. Furthermore, the BNST is sexually
dimorphic in human adults (Allen and Gorski 1990), but a study looking at its de-
velopment found that there was no significant sex-based difference in the volumes
of this structure in infants, children, and adolescents (Chung et al. 2002), suggesting
that whatever the role of this sexual dimorphism, it is one that appears relatively late
in development. In the original paper (Zhou et al. 1995), the difference in the size of
the BNST in males, females and transwomen was identified as showing that ‘gender
identity develops as a result of an interaction between the developing brain and sex
hormones’. If the differences in the size of the BNST across males and females do
not appear until adulthood, this implies a later or a more indirect role in the devel-
opment of gender identity than this claim suggests.

Conclusion

One often hears the suggestion that someone can have a male brain in a female
body and that this could lead to gender dysphoria. I accept that this may be a useful
metaphor, but does it relate to what we know about brains? Are there really male
and female brains?

There certainly are some reliable differences between male and female brains —
male brains are bigger; female brains contain proportionally more grey matter
(Sowell et al., 2007). There is some less reliable evidence for more specific anatomi-
cal differences, although we do not know the functions or causative mechanisms that
underlie these differences (e.g. the extent to which they are aftected by experience).
There are reliable behaviour differences between males and females: male aggression
levels are much higher than female levels of aggression, and males and females vary
in their sexual behaviour. However, we cannot necessarily relate brain differences to
behaviour. For example, we still do not know why male brains are bigger — what the
functional role of the larger male brain is. Even with modern techniques, it is hard
to find reliable differences in male and female brains at a more granular level and
relate them to function. Finally, we typically study sex differences in brains without
taking experience into account — and when we do, differences in life experience
transpire to have complex effects, and age has been shown to have relatively large
effects on brain structure.

We often entertain cultural beliefs about sex diftferences which are not empirically
well-grounded, such as the idea that women talk more than men (Cameron 2010).
Similarly, we see a disproportionate focus on sex differences which are empirically
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minimal and variable, such as those relating to IQ. At the same time, we cheerfully
ignore other, very reliable and consistently large differences (e.g. male aggression). As
scientists fully immersed in this culture, we are happy to identify certain parameters of
behaviour as being sex-linked and rarely try to distinguish how age, experience, and
sex might interact to affect this. And as psychologists and cognitive neuroscientists,
we have done a very poor job of exploring the very large sex differences found in
violence and aggression, and around sexual behaviour, and have failed to address the
complex roles of testosterone and oestrogen that underpin these in the brain. The
road map from research on sex differences to a better understanding of gender and
gender identity is not yet a clear one. However, this chapter suggests that if it can be
so hard to show clear effects of biological sex on the brain (beyond the reliable ef-
fects of larger brain size in males/more grey matter in females) then whatever gender
identity looks like in the brain is going to be yet more complex.
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IS WOMANHOOD A SOCIAL FACT?

Kathleen Stock

Traditionally, analytic philosophy asks “What is . . .?” questions: What is justice?
‘What is happiness? What is science? and so on. These questions simultaneously
concern language, concepts, and the world. When investigating justice, for instance,
you do three things: (a) ask what the word justice means or refers to, (b) ask under
what conditions the concept of justice operates, and (c) investigate the thing in the
world we call ‘justice’ — what kind of thing is it?

These days, previous understandings of womanhood are called into question.
New meanings are proposed for an old word. This raises the question: what is a
woman? Answering involves investigating language (the word woman), concepts (the
concept of womanhood) and the nature of womanhood itself, understood as a kind
of thing existing in the world.

Let’s assume possession of womanhood or manhood can be a fact about a person:
a fact picked out by literal, accurate uses of the English sentences ‘x is a woman’ or
‘y is a man’ and their linguistic equivalents. What sort of fact is it?

A formerly uncontroversial answer is: a natural fact. The categories of human
females and males are biological, placing the human species in the natural world
alongside other sexually dimorphic species. The divisions between women, girls,
men, and boys are also natural divisions, marked by the presence within a sex of
developmental maturity or the lack of it. An awareness of these categories allows
humans to refer to natural facts about their own kind, as well as to further social
facts implicating the natural in various contingent ways. The natural facts referred to
are thought of as objective in quite a strong sense. Even if humans collectively lost
self-conscious thought and language, changed their sensory apparatus quite radically,
or otherwise had very different subjective experiences, there would still be women,
men, boys, and girls, albeit alternatively behaved and organised.
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Lately, however, it has become somewhat popular to present womanhood as a
social and not a natural fact. This is not just the banal claim that being a woman
has social effects. It’s rather that womanhood is a state whose existence depends on
social activity. There are many ways of specifying the natural/social divide, but for
our purpose, a social fact is one that ‘could only have obtained through the contin-
gent actions of a social group’ (Boghossian 2006, 17). Think of euros (social) versus
atoms (natural). On this view, a particular kind of social activity is part or even all of
what being a woman is. Without that social activity, there wouldn’t be any women.
Similar points are made for manhood, although not as often — a point that is socio-
logically interesting in itself.

Another helpful clarification is between causal construction and constitutive con-
struction. For instance, a person getting a tattoo is causally dependent on the prior
existence of certain social expectations, norms, and technologies in a given cultural
context (Koiv 2019, 78). Such social factors partly cause tattoos to come into exist-
ence. But this doesn’t yet establish that tattoos are constitutively socially constructed.
For someone who thinks tattoos are constitutively social, the existence of patterned
ink marks on skin isn’t sufficient to produce a tattoo. A certain social world is also
required to maintain them.

In this chapter, I focus on the claim that womanhood, constitutively, already
is something social. (This should be distinguished from so-called amelioriative at-
tempts to engineer the existing concept of womanhood towards a social fact. See
Bogardus 2020b). A moderate version says that being an adult human female is
a necessary but not yet sufficient condition for womanhood and that social facts
are additionally required. On some, although not all interpretations of Simone De
Beauvoir ([1949] 2011), what is required for womanhood is, first, being female and,
second, being inculcated into a sociocultural practice of femininity. Young females
meet a particular feminising culture, which teaches them what it is to be a woman
there. Assuming with other commentators (e.g. Moi 1999, 73-84) that this pro-
cess can only happen to human females, on at least one reading, womanhood then
emerges as a hybrid of natural and social facts.

A more radical view is that certain social facts are both necessary and sufficient
to constitute womanhood, and there’s no role for natural facts at all. A currently
popular example says that womanhood is constituted, necessarily and sufficiently, by
the fact of some people psychologically identifying with some ideal or stereotype of
femininity — colloquially known as having a ‘female gender identity’ (Stock 2021,
chap. 4). According to this version, womanhood is constituted by the social fact
that certain people have a particular psychological attitude. If there were no such
attitudes, there would be no women, and wherever there are such attitudes, there
are women. According to a different version, historically popular amongst feminists,
what it is to be a woman is to occupy a certain oppressed social role.

Much of the interest in social construction concerns its apparent promise of pos-
sibilities of change (Hacking 1999, 6—7). What had previously seemed inevitable
now looks only contingent. The moderate version says that women must always be
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female, but females need not always be women. The more radical version says that
women need not always be female. It’s the more radical claim that tends to be used
in support of the claims that transwomen are women, not men, and that transmen
are men, not women.

In this chapter, I focus a critical lens on the claim that womanhood is constitu-
tively a social fact. I examine and dismiss arguments seeking to establish this, using
the methodology standard of analytic philosophy. More specifically, I address three
argumentative routes:

a. Womanhood is identical to adult human femalehood. Adult human femalehood
is social.

b. Woman has at least two meanings. One of these refers to adult human female-
hood. Another refers to a social fact.

c. Woman has only one meaning. It doesn’t refer to adult human femalehood at all
but to a social fact.

Before we get to those, here’s an argument to get quickly out of the way. Let’s agree
that names, concepts, ideas, and theories of womanhood are human-made representa-
tions. I accept that these are all constitutively social entities. But, as has been pointed
out by many, it doesn’t follow that the things that the names, concepts, ideas, and theories
describe are constitutively social (Hacking 1999, 21-22; Haslanger 2012, 152-157;
Mallon 2019). Human-made representations can describe natural things. This is
what, for instance, many scientific theories do. For all we yet know, the best theories
of womanhood might be like this.

Another preliminary is this. An ostensibly quick route to the claim that wom-
anhood was a social fact would simply point to the existence of a contemporary
linguistic practice saying that ‘transwomen are women’ (etc.) and argue that on its
own, it’s evidence that there’s at least one sense in which womanhood is social, not
natural. But this is sub-optimal, not least because claims that transwomen are women
(etc.) are highly contested. The assertion that womanhood is social, not natural, is
often brought in, precisely, to bolster the impression of the truth of such claims. If
womanhood is to be convincingly established as social, in a way that might help
establish claims like ‘transwomen are women’, independent grounds must be found.

a. Womanhood is identical to adult human femalehood. Adult human femalehood
is social.

i. Adult human femalehood is constitutively social because everything is constitu-
tively social.

Here are two radically different approaches to the relationship between concepts and
the world. On the first view, concepts — understood as mental representations — are
cognitive tools, refined over time. They are developed, refined, or abandoned by
humans, usually collectively, in response to pre-existent mind-independent features
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of the world. Sometimes concepts fail to represent what is there or fail to represent
it in a sufficiently fine-grained way. But we can be confident that at least some con-
cepts are responsive to the way the world is and help give us knowledge of it.

This approach to concepts is naturalistic, in the sense of taking reality to de-
termine representation and not the other way around for at least some domains of
representation. It’s compatible with a variety of further positions on truth, reality,
and justification. All it requires is that a mind-independent reality can make a sys-
tematic difference in the concepts humans develop so that knowledge of that reality
is potentially produced.

This approach is also compatible with discovering that some objects at a local
level are socially constructed: race, for instance, or certain mental health conditions.
But this limited version of social constructionism can be contrasted with a second
approach, which operates at a much wider level — a global one. At base, this says
that everything humans can think about is socially constructed. Human conceptual
schemes and associated social practices determine all there is in a metaphysically
primitive, irreducible way (Mallon 2016, 156). The idea of a concept as a cogni-
tive tool does not apply here. And unlike in the last case, the existence of particular
socially constructed entities is not retrospectively identified via empirical investiga-
tion. Rather, their ubiquitous presence is inferred from highly abstract claims about
the nature of language and thought. (So, in this approach, there are no hybrid,
part-natural, part-social facts. All is social, at least insofar as we can intelligibly think
about it.)

Doyens of this global approach to social construction include Thomas Kuhn,
Michel Foucault, Nelson Goodman, Richard Rorty, Hilary Putnam, and Judith
Butler. In particular, Butler (1990, 1993) has been influential in popularising the
idea that womanhood, understood as adult human femalehood, is a social fact. But
Butler’s view, like that of other global constructionists, is scaffolded by a totalising
metaphysical and linguistic worldview that applies to far more than womanhood.
She makes clear that her suspicions about a distinction between natural biological
sex and sociocultural ‘gender’ that is inextricably linked to a more general distrust of
the distinction between nature, understood as something prelinguistic and ahistori-
cal, and culture, understood as something social and imposed upon a natural base
(1990, 50-51). Although she sometimes balks at the explicit claim that there is noth-
ing but discourse — and although others (e.g. Asta 2018, chap. 3) unconvincingly
defend her from this — time and again, she implies there’s nothing intelligible or
articulable before discursive (social) construction of it and certainly nothing ahistori-
cal or non-contingent to which we could confidently refer. Clearly, this point must
apply to far more than womanhood. She concedes there is an ‘outside’ to discourse
but only in the sense of what is excluded and made ‘unthinkable’ via the arbitrary
placing of a boundary as part of a ‘hegemonic position’ (1993, 8-12). Effectively,
then, what is ‘outside’ is produced by construction too.

This is not the place to subject global constructivism to detailed critique. What
we can do is identify a well-known problem: its incoherence. I will use Boghossian’s
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(2006, 52-57) formulation. Effectively, global constructivism says that there are no
facts that exist independently of our concepts or theories of them. It asserts this claim
as a knowable fact. So — using parentheses to make sense clearer — the question arises:
Is the fact that (all facts are socially constructed) supposed to be an absolute fact or
a socially constructed one? It can’t be an absolute fact on pain of making the global
thesis false. However, the second option is also problematic. For it can’t be a socially
constructed fact on pain of an infinite regress. If it were a socially constructed fact
that (all facts are socially constructed), then we could also ask, What would make
this a fact? Assuming that socially constructed facts are all there are, presumably the
answer would have to be that the fact that (there is a social construction, accord-
ing to which there is a social construction, according to which all facts are socially
constructed). And what would make this construction a fact? The fact that (there is
a social construction, according to which there is a social construction, according
to which there is a social construction . . .), and so on, ad infinitum. As Boghossian
(2006) puts it, ‘it is absurd to propose that, in order for our utterances to have any
prospect of being true, what we must mean by them are infinitary propositions that
we could neither express nor understand’ (56).

A better and more interesting claim, then, would be that some not all objects are
socially constructed. We must therefore ask: Is there any plausible way in which
womanhood — understood as adult human femalehood — emerges as constitutively
social for relatively local and not global reasons?

ii. Adult human femalehood is constitutively social because it is an interactive kind
and so constitutively social.

According to Hacking (1999) many human kinds are ‘interactive kinds’ that exhibit
‘looping effects’. That is: the way that the kinds are classified enables members of
the kind to conceive of themselves differently and so act differently, which then
causes revisions in the conditions of membership of the kind. Interactive kinds are
contrasted with ‘indifferent’ kinds: kinds that are indifferent to classification and
relatively stable in the attributes of members as a result.

An example of an interactive kind discussed by Hacking (1995) is that of peo-
ple with “multiple personality disorder”, known these days as dissociative identity.
As the possibility of this diagnosis became better known in the 1980s, there were
more diagnoses of multiple personality disorder, which, in turn, altered the proto-
type and what was looked for by clinicians and sufferers. Contemporaneous social
trends also changed understanding, such as feminism’s interest in uncovering sup-
pressed histories of child abuse. Over time, the prototype of a person with multiple
personalities shifted from ‘double personalities’ grounded in ‘hysteria’ to people con-
ceived of as potentially having hundreds of personalities and personality fragments,
usually accompanied by amnesia, and typically caused by child abuse.

Here then is a possible argument. If you possess womanhood, you are a mem-
ber of womankind. Womankind — understood as adult human femalekind — is an
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interactive kind, and interactive kinds are social kinds. So womankind is a social
kind, and womanhood is a social fact.

But womankind — in the sense of adult human femalekind — is not an interac-
tive kind. All or nearly all natural languages, historical and actual, have a concept
corresponding to the division between adult human males and females (Goddard
2001) — something that is not the case with the concept of ‘multiple personalities’.
It’s reasonable to take the cross-cultural ubiquity of the concept woman as evidence
that the category it refers to is stable and indifferent to classification (Tsou 2007,
339). A further point is that women and men also seem relatively easy for non-
specialists to perceptually identify as such, most of the time (unsurprising, given that
this is required for the reproduction of the species and is presumably hardwired).
This again is a disanalogy with a multiple personality diagnosis.

In fact, it’s arguable that multiple personality disorder is a good example of an
interactive kind, partly because it is at most only weakly associated with a biological
basis. In contrast, when a mental disorder — for instance, depression — is firmly as-
sociated with a biological or other physiological basis, there is less inclination to call
it interactive in any way that makes it unstable (Tsou 2007). (In contrast, the claim
that ‘trans’ 1s an interactive social kind looks much more promising.)

It’s true, of course, that some male people describe themselves as ‘women’ or
‘not men’, that some female people describe themselves as ‘men’ or ‘not women’,
and that both facts apparently influence some other people to follow suit, so that
within certain sub-cultures womanhood is no longer described as related to hu-
man biology at all. We have already ruled out such contested practices as primary
sources of evidence with respect to womanhood. In any case, even in the case of
genuinely interactive kinds, it would be unusual to count every ascription as in-
evitably accurate. And in fact, this scenario is compatible with other explanations
than interactivity. On one plausible explanation, such usage is non-literal (Stock

2021, chap. 6).

iii. Womanhood is constitutively social because human femalehood is social, not
biological.

For many, an apparently irresistible reason to think womanhood is constitutively
social is that human femalehood, generally, is constitutively social. For instance,
Dembroft (2021) writes that ‘binary classification of bodies as female and male is
socially motivated’ (997). This is best understood as saying that experts have discov-
ered a posteriori that necessarily, femalehood is social, not biological, despite previous
understandings of it (Mallon 2019). But why should we accept this?

One reason offered by Dembroft (2021) is that sex ‘classifications . . . are his-
torically and contextually variable’ (997). But the fact a classification has a history
doesn’t make it social not natural (Byrne 2021, 20). Natural kind classifications have
histories too. Nor does the fact that sex classifications are, in Dembroff’s (2021)
words, ‘typically vague, underdetermined, and ambiguous’ (997) make them social.
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On many standard accounts of natural kinds, a natural kind’s boundaries are vague
and underdetermined (Bird and Tobin 2018; Ludlow 2014, 65; Bogardus 2020a).
For instance, within a given chemical reaction, it can be indeterminate at a given
point whether there is an acetic acid molecule or an ethanol molecule (Hawley and
Bird 2011, 214). But there is no temptation therefore to say these molecules are
social, not natural, kinds.

By far, the most popular reason offered for the conclusion that femalehood is
social is the existence of so-called intersex conditions, more recently described as
disorders or differences of sexual development (DSDs). For instance, Barnes (2020)
writes:

The prevalence of intersex conditions seems to be enough to show that our
gender terms are not simple synonyms for biological sex terms — even if ordinary
speakers often take them to be. Research increasingly shows a spectrum of sex
variation between the male and female binaries. (719)

Similar thoughts have attracted Butler (1990, 144-150), Stoljar (1995, 273), Saul
(2012, 198), Asta (2018, 72), Dembroff (2021, 999), and others. Yet whether the ex-
istence of DSDs threatens the idea of a sex binary depends on what sex, and a binary,
is taken to be. Being a human female or a human male is plausibly understood in
one of two ways, each of which accommodates nearly all DSDs unproblematically.
On the first of these, being female essentially involves being a member of a species
on a developmental pathway to the production of large gametes (as opposed to be-
ing a member of a species on a developmental pathway to the production of small,
motile gametes, which would make an entity male; Byrne 2018). This is a cross-
species account of being female, and alongside its complementary account of being
male, can account for over 99.9 percent of humans as male or female, including
nearly all DSDs (Stock 2021, chap. 2). A second account of sex is a human-specific
one, which views femalehood and malehood as homeostatic property clusters of
endogenous human sex characteristics, with no particular characteristic as necessary
or sufficient. This can also account for nearly all humans as either male or female
(Stock 2021, chap. 2).

Both accounts leave very few people with rare DSDs whose sexed status is genu-
inely ambiguous. However, the fact of sexual ambiguity for very few shows nothing
about the allegedly social nature of femalehood and malehood unless it shows some-
thing similar for any concept where there is ambiguity at its ‘edges’ — which is very
many concepts and possibly even all of them. A ‘binary’ in biology always comes
with the expectation of small amounts of variation. Indeed, human being is arguably
indeterminate when it comes to Homo erectus versus Homo sapiens. It’s also arguably
in the nature of concepts generally to be indeterminate when it comes to peripheral
hard cases (Ludlow 2014, chap. 4). Admitting indeterminacy at the edges is compat-
ible with the continued usefulness of natural concepts generally, and of female and
male in particular, in causal inference, prediction, and explanation. Viewed in these
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terms, then, the sex binary is about as stable and as natural as it gets. (See Byrne
[2020] and Bogardus [2020a] for related discussions.)

iv. Womanhood is constitutively social because the concept of human femalehood is
essentially normative. Whevever a concept X is essentially normative, then X is
constitutively social.

As part of her argument that human femalehood is socially constructed, Butler
(1990, xi) argues that sexed categories for humans are essentially normative and con-
structed by reference to an idealised heterosexuality. For instance, you’re a woman to
the extent you're attractive to men, sexually desirous of men, reproductively fertile,
and so on. For Butler (1993, 8), sexed categories create a hierarchy, empowering
those who fit neatly within the norms for the categories, and disempowering those
outside. Meanwhile, those outside the binary become illegible, inarticulable, even
inhuman.

Let’s accept that wherever a concept X is essentially normative — where social ap-
proval or disapproval is built into its meaning — then X is constitutively social, at least
partly. We still need a good reason to accept that the concepts woman and female (etc.)
are inevitably normative. A standard distinction within analytic philosophy is between
descriptive and prescriptive concepts: between describing and evaluating. Descriptive
concepts, when applied by a thinker, imply no positive or negative evaluation but
neutrally refer to aspects of the world. The concepts of science — atom, species, chemi-
cal element, gene, and so on — are usually thought of as paradigmatically descriptive.
In the traditional view of womanhood — which has yet to be dislodged — the concepts
woman and the more general human female describe, not prescribe.

Butler (1990, xxi) rejects the whole distinction between description and pre-
scription. In rejecting this distinction, Butler (1990, 125-145) is apparently appeal-
ing to a picture inspired by Foucault, according to which discursive categorisation
of humans into groups can only ever be a means of creating contingent, normative
hierarchies of political dominance and subordination, rather than reflecting what
was antecedently there. In other words, her collapse of the descriptive into the pre-
scriptive seems motivated not by special concerns about sex categories but by a more
global constructionist stance. But what we are looking for is a specific reason to think
that the concept of woman, understood as adult human femalehood, is essentially
normative. (For further discussion, see Bogardus 2020a.)

The prospects don’t look great. One specific reason offered is the fact of people
with DSDs who, Butler (1990) writes, ‘implicitly challenge the descriptive force of
the available categories of sex’ (148). However, as I just argued, at least two plau-
sible accounts of the human sexes as natural kinds are available, both compatible
with such variation. A different move would be to appeal to how the West deals
with sexual variation culturally to try to somehow motivate the idea that notions of
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human femaleness and maleness are arbitrary and prescriptive. Is the fact that some
people with DSDs are subject to invasive surgery in early childhood good evidence
that sexed categories generally are normative? No. Such surgeries are guided by an
aesthetic norm, perhaps perniciously. That norm appeals approvingly to what is
standardly or stereotypically found. However, this doesn’t show that our concepts
of sex themselves, designed to help us describe the structures found in nature, are
intrinsically normative.

v. Womanhood is constitutively social because adulthood is constitutively social.

Both Dembroff (2021, 996) and Heartsilver (2021) attempt to argue that woman-
hood is social, partly on the grounds that adulthood is allegedly social. This looks
strange, assuming that adulthood pertains to the moment of reaching sexual matu-
rity. The advent and completion of sexual maturity, albeit vague in its precise tim-
ing, looks paradigmatically natural. (Recall that natural categories can be vague). In
fact, it isn’t just natural but visually detectable in many cases, due to the presence of
secondary sex characteristics.

But Dembroft and Heartsilver suggest that people typically considered women
and men are not ‘adult’ in the sense of being sexually mature — although they may
be — but are ‘adult’ in a different, arguably stipulated and wholly social sense, per-
taining to legal personhood. Sexual maturity typically tends to come too early to
grant womanhood and manhood, they argue. Heartsilver (2021) adds: ‘There is a
wide range of ages at which girls complete puberty, but we do not, on that basis,
recognize a wide range of ages at which girls become women’ (4).

However, if Dembroff and Heartsilver were denying that ‘adult’ ever pertained to
sexual maturity, they would surely be mistaken. In a recognisable sense, there are — if
not a wide range, then at least, a range — of ‘ages at which girls become women’.
Around the world, a range of social arrangements are structured around adulthood,
in the sense of the achievement of sexual maturity, for one or both sexes — the possi-
bility of marriage being an obvious one in many cultures and culturally specific rites
of passage to adulthood being another. The linking of adulthood to sexual maturity
gives sense to the phrase ‘young adults’, who may not yet have met legal majority re-
quirements but are nonetheless correctly described as a kind of adult (Byrne [2021]
makes a related point). Attempts to pin down the legal majority in various societies
are often inextricably linked to sexual maturity; in many cases, they are designed
to track it, at least roughly, by defining a relatively arbitrary cut-off point within a
range. The point may be arbitrary, but the range is not.

I turn now to a different overall strategy.

b. Woman has at least two meanings. One of these refers to adult human female-
hood. Another refers to a different social fact.
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On this sort of view, woman is lexically ambiguous. One meaning is presumed to
refer to adult human females — although in practice, those who adopt this approach
tend to combine it with doubts about the naturalness of this category. A different
meaning refers to something else which is social. Those who hold this view include
Stone (2007), Bettcher (2013), and Laskowski (2020). It should be noted that this
view does not show that woman is not identical to adult human female, as is sometimes
implied (e.g. by Stone 2007, 141). The most it shows is that in one sense of woman,
women are identical to adult human females, and in another sense, they are some-
thing else.

The prospects for lexical ambiguity here look limited, however. As Byrne (2020)
notes, lexical ambiguity (roughly — two words with the same form or one word
with two senses, depending on your theory) tends to persist in natural language
only where the context makes clear what exactly is being referred to. Where disam-
biguation is hard to do from context alone, new forms of words tend to be found to
make communication easier. If, ex hypothesis, woman referred to something natural
and, separately, to something ‘social’, then context alone presumably wouldn’t be
enough for disambiguation, and we should expect at least some pressure to rename
one of the referents.

A further objection is that arguably woman achieves unproblematic conjunction
reduction, where a failure to achieve this is a standard test for ambiguity. With a
term ‘N’ that is genuinely ambiguous between meanings N1 and N2, then ‘N is
x’ can be true (because N1 is x) and ‘N is y’ can be true (because N2 is y), but ‘N
is x and y’ will produce discordant and perhaps even comic zeugmatic effects. For
instance, ‘some banks are good for mortgages’ is true of banks that, by definition,
deal with money, and ‘some banks are good for catching fish’ is true of banks that,
by definition, border rivers; but ‘some banks are good for mortgages and catch-
ing fish’ sounds discordant. In contrast, when we conjoin a predicate attached to a
natural understanding of the term woman (e.g. ‘some women have ovaries’) and one
attached to a supposedly social understanding of that term (e.g. ‘some women have
female gender identities’), arguably we don’t get discordant effects: ‘some women
have ovaries and female gender identities’ sounds fine. Similar failures seem to occur
with other standard tests for ambiguity: ellipses, contradiction, and so on (Sennet
[2021] summarises these).

Despite this lack of promise, we should still consider the reasons offered to
think woman is ambiguous. Two can be discounted quickly. Bettcher (2013) relies
on a background picture where existing definitions of woman are inevitably in the
service, not of reflecting pre-existing reality, but of ‘distributions of power and the
capacity to enforce a way of life’ (242). Laskowski (2020) meanwhile just assumes
that prima facie the word woman is used to refer to two different kinds of entity, one
natural and one social; what is treated as in dispute by the paper is how best to
explain this.

Another gambit says that, in one sense of woman, although not the one that refers
to adult human femalehood, cultural notions of femininity are part of its semantic
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content. An attempt to establish this point is made by Bettcher (2009), who makes an
inference from adjectives like ‘womanly’ and ‘girly’ to woman and girl:

adjectives such as “womanly,” “manly,” “girly,” and the like . . . have cultural traits
packed right into their meaning. When somebody says, “Well, no. That’s a bit
too girly for me, I'm afraid,” we shouldn’t expect them to be complaining about

having to dig ditches. (104)

The challenge here, however, is to establish the relevance of such denominalised
adjectives to the nouns woman and girl. Although it’s true that a stereotyped set of
characteristics is built into the meaning of womanly, it’s easy to find analogous cases
of adjectives, identifying some restricted set of social attributes, which don’t ret-
rospectively alter either the intention or extension of the noun to which they are
related, either way. ‘Childish’, ‘presidential’ and ‘bushy’ are three. Not all children
are childish or presidents presidential or all bushes bushy, and not all women are
womanly. (For discussion, see Bogardus 2020a, 887-90).
A different attempt is made by Stone (2007), who writes:

Consider that in everyday language, ‘woman’ not only suggest[s] a female hu-
man being. It also suggests someone who occupies a specific social role, as in the
phrase “a woman’ place is in the kitchen” and it suggests someone with a specific
set of psychological traits such as being liable to cry (hence the phrase ‘boys don’t
cry’). (141)

This is also unconvincing. Claims like ‘a woman’s place is in the kitchen’ and ‘boys
don’t cry’ are known as normative generics and either function to describe general
empirical tendencies in behaviour or place normative expectations on that behav-
iour. Either way, they characteristically admit of exceptions, and it would be odd to
take these as claims about what it is, necessarily, to be a woman (or boy). (For related
discussion, see Hesnia 2021).

A third argument might be pursued by way of remarks by Beauvoir ([1949]
2011, 3). Does the fact that language users sometimes talk about some females as
‘real women’ or, alternatively, talk of other females as ‘not women’ (etc.) suggest
that there is a social — presumably normative — meaning to woman in addition to the
natural one? No, not unless it shows something about any concept subject to similar
constructions, which is many of them. As was pointed out by J.L. Austin (1962, 70),
whether something is counted as ‘real’ or not depends on what’s effectively being
excluded as uninteresting by way of the contrast in the current conversational con-
text. (See also Hall 1959.)

Take, for instance, the concept of a diamond — a natural one, referring to a carbon
allotrope with four covalent bonds. A jeweller might still say of a huge, clear, sparkly
diamond, ‘Now, that’s a real diamond!” or to a seller of a small, dull one, ‘Call that a
diamond?” although both jeweller and seller both know that it 1s. Similar moves can
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be made for almost any concept which identifies a kind of entity in which we have
a specific social interest, in terms of some limited properties.

As competent speakers, we easily adapt and understand others’ adaption of our
use of nouns on the fly, to communicate the fact that an entity, understood by all
parties as unproblematically falling under a noun, exemplifies a certain set of con-
tingent expectations of that sort of thing really well — or doesn’t. Relatively easily,
we temporarily invent or adapt concepts to suit present conversational purposes
(Ludlow 2014). In claims about who is ‘still very much a woman’ or what’s ‘not
a real diamond’, for instance, there’s what we might call a temporary escalation,
whereby concepts plus attributive qualifiers such as ‘real’, ‘not real’, and/or certain
emphases and tones of voice are used by speakers to draw attention to particular
contingent properties of objects, currently of interest, or the lack of them. In the
case of diamonds, this doesn’t establish that generally diamond means something
other than a carbon allotrope with four covalent bonds. And a fortiori nor does it
establish that diamond refers, not to that form of carbon at all but to the set of its
socially valued properties, such as being clear, sparkly, and large. Similar points go,
mutatis mutandis, for woman. Whatever is said to fall, or fail to fall, under a concept
in temporarily escalated usage, falls under it unproblematically in a de-escalated
one. Hence, there is no great temptation to hive off the escalated use from the de-
escalated one and somehow make it a separate normative referent of the concept.

For every proposed case of ambiguity, we should check whether evidence can be
accommodated to avoid semantic proliferation. Although, of course, our examina-
tion here hasn’t been exhaustive, so far we have seen no compelling reason to accept
that woman is ambiguous.

I turn now to a final sort of approach.

c. Woman has only one meaning. It doesn’t refer to adult human femalehood at all
but to a social fact.

This approach, like the last, can accept that there is something real and natural called
adult human femalehood but argues that woman does not refer to that fact, even
ambiguously. Instead, woman exclusively refers to something constitutively social.
As in the previous section, I start by objecting to the conclusion. Were it true
that the concept of woman referred only to something social and not to adult hu-
man femalehood, then — quite apart from the fact that we would need one heck
of an error theory — the concept of woman could not perform the functions that
it currently performs. That is, it would disconnect the concept from hundreds of
causal-explanatory discourses in which it has — at least until recently — been easily
and fruitfully located, for instance, in discussions about women’s distinctive medi-
cal needs, women’s economic situation as related to their reproductive capacity,
women’s susceptibility to distinct forms of violence such as vaginal rape, women’s
involvement in heterosexual prostitution and surrogacy, women’s sporting capacities
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as opposed to men’s, women’s position within religious movements, women’s posi-
tion within education, women’s position within workplaces, and so on.

Each of these issues is inflected by the presence of adult human femalehood,
understood as a natural state with multiple causal effects in a given social context.
Nothing we have reviewed thus far has given us cause to doubt the real existence
of adult human femalehood, or its social effects. If woman, despite appearances,
somehow referred to something other than adult human femalehood, we should
not expect these discourses to work successfully. In fact, were the concept woman
ever to go this far off-piste, it would seem urgent to re-engineer it immediately, re-
orienting it straight back towards adult human femalehood.

I turn now to three bad arguments for the conclusion.

i. Womanhood is constitutively social, because gender is constitutively social and
womanhood is a gender.

It’s sometimes assumed that womanhood is constitutively social because gender is
constitutively social and womanhood is a gender, not a sex. But this is to trade il-
legitimately on an ambiguity in the word gender.

In one sense, gender is social, because it’s unambiguously defined as such. In
this sense, popularised from the 1960s onwards, ‘gender’ is the contingent set of
sociocultural stereotypes, norms, and expectations surrounding biological sex; what
is often referred to as femininity and masculinity. For instance, Gayle Rubin (1975)
writes that ‘the “sex/gender system” is the set of arrangements by which a society
transforms biological sexuality into products of human activity, and in which these
transformed sexual needs are satisfied’ (159). In this sense, then, gender is constitu-
tively social, but womanhood itself is not a gender (or, at least, we have not yet been
given reason to think that it is). In another sense, womanhood is a ‘gender’ — but
only because gender 1s being used as a polite synonym for biological sex. In Elizabeth
Gaskell’s novel Cranford, for instance, one character refers to the ‘masculine gender’,
meaning men but not the set of social stereotypes and norms around malehood
(Gaskell 1986, p. 42).

The upshot is that we can’t quickly get from saying, ‘Gender is socially con-
structed’, to saying, “Womanhood is not adult human femalehood but some further
social fact’. Surprisingly, this basic point is often overlooked by philosophers (for
instance, Hacking 1999). If gender means the sociocultural aspects of sex, then it’s
tautological that gender is socially constructed but womanhood can still be thought of
as identical to adult human femalehood, unproblematically. However, if gender means
woman, then the claim that womanhood is non-identical to adult human femalehood,
but rather is something else that is social, needs to be argued for independently.

ii. Womanhood is non-identical to adult humman femalehood and is constitutively so-
cial, because this avoids biological determinism.
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A frequently cited motive for the claim that womanhood is a social fact separate
from the fact of adult human femalehood goes as follows:

‘[S]ex’ denotes human females and males, and depends on biological features. . . .
Then again, ‘gender’ denotes women and men and depends on social factors. . . .
The main feminist motivation for making this distinction was to counter biologi-
cal determinism: the view that one’s sex determines one’s social and cultural traits
and roles.

(Mikkola 2016, 21)

In other words, womanhood is social, not biological, because if womanhood
were social, not biological, it would avoid the politically difficult claim that women
are biologically determined to be domestic, submissive, and so on (see also Saul
2012, 96; Bach 2012, 4). This is a bad argument, viewed from any position which
takes seriously the project of apolitical, true description of the world. The fact that
certain descriptions, were they true, would help women avoid politically difficult
claims has no bearing on whether those descriptions are actually true. Equally, if
biological determinism did turn out to be true, choosing to avoid understanding
womanhood in terms of biology wouldn't save us from it. (For further criticism, see
Alcoft 2006, 160-162; Bogardus 2020a, section 1.2; Stock 2021, 15).

Perhaps surprisingly, this argument form is not a historical anomaly in aca-
demic feminism, even from those methodologically distant from Judith Butler. On
a currently popular view within analytic philosophy, the semantics of woman are
contextual; they refer, broadly speaking, to something social, although the specific
referent changes from context to context, depending on background social varia-
tion of some kind. For Saul (2012), the relevant variation is in local standards gov-
erning judgements of similarity to femalehood; for Diaz Leon (2016), the relevant
variation is in local ‘normative standards’; for Barnes (2020) the term woman is
used flexibly, and ‘there aren’t any deep, language-independent facts about which
people are women’ (720). In all cases, these authors start with the conviction that
it is a desideratum of any account of womanhood to be (what they think of as)
politically strategic or ethically just. Yet, as we have just seen, against a naturalistic
picture, this argument form is terrible. Philosophers have often argued that ‘you

3 I35

can’t derive an “ought” from an “is”, but this is manifestly worse: an attempt to
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derive an “is” from an “ought™.

iti. Womanhood is constitutively social, because womanhood is essentially subjective.
Adult human femalehood is not essentially subjective. Essentially subjective states
are constitutively social.

In relatively recent history, some academic feminists have assumed that woman-
hood is a state essentially grounded in subjectivity, not objectivity, from which it
would seem to follow that an account of womanhood cannot be an account of
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adult human femalehood, since it is not essentially subjective. From this starting
point, plus the additional assumption that the human subject or self is constitu-
tively social, it’s a short step to saying that womanhood is also constitutively social.
Authors who have argued for something like the second step here — that the hu-
man subject or self is constitutively social — include Butler, once again, alongside
Heidegger, Sartre, Foucault, Derrida, and many others. But we need not engage
here with the second stage, because the conclusion about womanhood can be
undermined at an earlier stage. Namely, there is no good reason to think that
womanhood is a state essentially grounded in subjectivity. Of course, most women
are also subjects and have subjectivity, but women are not essentially subjects. To
put it brutally, there are deceased women, unconscious women, and women in
comas or vegetative states. None of these have subjectivity, but they don’t stop
being women.

Why has this obvious point been overlooked? One reason is the influence of
global versions of social constructivism on academic feminism (Warnke 2018).
If nothing intelligible exists prior to discourse, then, in a sense, everything intel-
ligible is subjective (or, at least, intersubjective). But this can’t help us bolster a more
local claim that womanhood in particular is constitutively subjective.

Another influence seems to be the fact that, as a political project, feminism has
been primarily focused on women’s experiences and (latterly) their identities, both
of which are essentially subjective. However, the fact that feminism reasonably fo-
cuses on subjective aspects of womanhood obviously doesn’t entail that womanhood
itself is essentially subjective. And in any case, it would be bizarre to pretend that the
only discourse in which the concept of woman usefully featured was feminism. The
concept is also essential to medicine, law, sport, criminal justice, education, leisure,
and many other social contexts.

Whatever the motive, an obvious problem quickly emerges for any feminism
that thinks of womanhood as essentially subjective: what is sometimes called ‘the
commonality problem’. As Warnke (2018) puts it, “What experiences does a black
Sudanese Muslim woman displaced by ethnic cleansing in Darfur share with the
Queen of England?” There are no particular experiences that all women share, ex-
cept couched at the most general of levels, and in trying to find some, feminists
have often ended up privileging a narrow, self-regarding set. This isn’t a problem for
feminism per se, construed only as a political movement for women, since it would
be both demanding and arbitrary to ask that feminism attended only to those expe-
riences all women shared. But it is a problem for any version of feminism attached
to a theory of womanhood as a subjective state, and it is also a problem for any such
theory of womanhood itself. The many authors who have taken the commonality
problem seriously include Spelman (1988), Young (1994), Bach (2012), and Mik-
kola (2016). Sometimes, as in the case of Spelman and Mikkola, the two challenges
have been taken as partly indicating the futility of trying to offer a coherent concept
of woman at all. Yet, a rather more obvious solution to the commonality problem is
to deny that the concept of woman refers to anything subjective.
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Conclusion

My concluding summary can be swift. In some quarters, including many feminist
ones, it has become popular to say that womanhood is a social fact. Prolonged ex-
amination of this claim has established no good reason to agree. Womanhood is a
natural fact, if any is.
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THE HISTORY OF SEX

Sex Denial and Gender Identity Ideology

Jane Clare Jones

The contemporary trans rights movement emerged in the early 1990s on both sides
of the Atlantic through a blend of legal activism and academic theorisation (Jones
2020). The present movement is distinguished by a belief system we will call here
‘gender identity ideology’ or ‘trans ideology, the core claim of which is that being a
man or a woman is a matter of gender identity rather than biological sex. Stephen
Whittle, a transman, legal scholar and co-founder of Press for Change — the first
major transgender lobby group in the UK — has expressed this idea by asserting that
‘[t]o be a man or a woman is contained in a person’s gender identity’ (Whittle [1999]
2002, 6). This thought is also encapsulated in the central slogan of contemporary
transactivism, ‘Trans Women are Women, Trans Men are Men.

If “Trans Women are Women'is a true statement, then the concept ‘woman’ must
refer to something other than biological sex, because transwomen are, by definition,
not female. Given that UK law defines ‘woman’ as ‘a female of any age’ (Equality
Act 2010, 5.212), this constitutes a radical redefinition of the concept. Over the last
two decades the trans rights movement has effectively disseminated this redefinition
throughout public institutions in the Anglophone world and beyond through a pro-
cess of ‘policy capture’ (Murray and Blackburn 2019). The impact of this has been a
systematic replacement of biological sex designations with gender identity categories
in law, language, public policy, data collection and the organisation of public space,
subjects dealt with by other chapters in this volume. I have called this process ‘the
political erasure of sex’ (Jones and Mackenzie 2020).

The aim of this chapter is to examine the intellectual development and cogency
of the sex-denialist ideas that have underpinned this process of political erasure. In
the discussion that follows, I distinguish between sex (biological and immutable),
gender (roles and behaviours that are socially and politically constructed) and gender
identity (the notion that each human has an innate sense of their own gender).
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The thought that ‘gender identity trumps sex’ rests on two core beliefs. The
first, which we shall call ‘gender-identity essentialism, is that humans have an innate
‘gender identity’: an internal sense of whether they are a man or a woman, which
is not determined by their sex and may not be aligned with it. Gender-identity es-
sentialism relies on analogy with the generally accepted innateness of homosexuality,
and much of the success of trans rights discourse depends on the intuitive appeal
of the idea that people should be free to express their innate ‘authentic’ selves. For
example, the strapline for the lobby group Stonewall (2022) reads, “We imagine
a world where all LGBTQ+ people are free to be ourselves” While in many ways
this is a laudable sentiment, it needs to be underlined that, with respect to contem-
porary transgender identity, ‘being yourself” implies a claim about the pre-eminence
of gender identification over one’s sex.

The second belief that underpins the trans-ideological conviction that gender
identity should trump sex can be understood as ‘sex denial, that is, the effort to
persuade people that biological sex is not a meaningful material phenomenon, and
that the categories of ‘male’ and ‘female’ are social or historical constructs. This
chapter focuses on examining the development of these sex-denialist arguments and
subjecting them to interrogation and critique. The first section outlines three of
the most common arguments used by gender identity advocates to undermine the
material reality of sex and trace the intellectual history of these arguments. The sec-
ond section examines whether these arguments stand up to scrutiny and elaborates
a critique of sex denial from my perspective as a radical materialist feminist.

Sex-Denialist Arguments

Sex denial attempts to demonstrate that the natural phenomenon of biological sex
is actually a cultural construct that serves the interests of ‘power’ In this respect,
trans-ideological sex denial apparently conforms to the classical critique of ideol-
ogy, which may account for why it resonates with many academics and people who
consider themselves ‘progressives” The classical Marxist critique is that ‘ideology’
presents socially constructed phenomena as if they are ‘natural’ or ‘God-given’ and,
hence, propagates the idea that they cannot be changed. This idea influenced many
twentieth-century rights movements, including the second-wave feminist critique
of ‘biological determinism, that is, that ‘masculine’ and ‘feminine’ gender roles do
not arise ‘naturally’ from biological sex but are, rather, social constructs which serve
male interests in exploiting women’s bodies and labour (see Todd, this volume).
Tracing a genealogy of concepts is a method deployed to demonstrate that a pur-
portedly natural phenomenon is actually historically constructed. Genealogy is a sig-
nificant term because much contemporary sex denial has been influenced by Michel
Foucault’s (1978) claim that ‘the notion of ‘sex’ functions to ‘group together’ in
a ‘fictitious unity’ a variety of disparate phenomena, including ‘anatomical elements,
biological functions, conducts, sensations and pleasures’ (154). Foucaults (1994)
genealogical method emphasised ‘the complex course of descent’ of concepts and
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suggested that they do not express a fundamental empirical reality but arise, rather,
from historical ‘accidents’ (374). According to Judith Butler (1990) — Foucault’s
most influential heir — Foucauldian genealogy undermines the ‘naturalness’ of our
sex and gender concepts and works to ‘expose the foundational categories of sex,
gender, and desire as effects of a specific formation of power’ (xxxi). This is the vein
in which the British sociologist Sally Hines has recently argued that sex and gender
categories should be ‘historicised.” Hines (2020) draws on Foucault’s work on ‘how
bodies come into being through historical processes’ (704), anthropological studies
indicating ‘great historical divergence’ in the understanding of ‘male’ and ‘female’
(700), and third-gender cultures to ground the claim that ‘rather than biology, it is
social, cultural, political and economic factors that bring into being distinct ways of
understanding sex, gender, and their relationship’ (701).

There are two observations to be made about arguments such as that made by
Hines. First, while trans ideology often appeals to Foucault to buttress the claim that
‘sex’ is a historical artefact, it does not apply Foucault’s relativising historicism to its
own discourse. Hines (2020) observes that ‘the heart of the current debates’ between
transactivists and gender-critical feminists lies in ‘divergent understandings of the
ontology of the categories of ‘sex’ and ‘gender” (700). However, she clearly does
not consider her ontology to be just one possibility among others and implicates
her ‘conservative’ opponents in ‘transgender moral panics’ (Hines 2020, 699) and
‘bigotry’ (Hines 2019). This belief in a ‘right’ vs ‘wrong’ ontology is untenable from
a strict Foucauldian perspective that would deny any empirical reality one might
be right or wrong about. It is, moreover, ironic, that by demonising critics, gender
identity advocates are propagating a Foucauldian ‘regulatory regime’ that functions
to discipline thought towards one normatively approved conclusion.

There is also a second Foucauldian paradox in the relation between the ‘gender
identity essentialist’ and ‘sex denialist’ aspects of contemporary trans ideology. In
direct contradiction to the Foucauldian thought that concepts are historically arbi-
trary artefacts of power, gender-identity essentialism makes grand claims about the
universal and timeless nature of trans identity. Trans ideology’s selective application
of Foucauldian historicism is therefore a politically strategic gesture. The claim is not
that there is no underlying reality at all but, rather, that there is no empirical reality
to sex, while gender identity is real, innate and ‘has always existed.” The chapters in
this volume suggest that this is precisely the reverse of the case: that sex is an empiri-
cal reality, while gender identity is a recent historical concept. Sex denial itself is also
a recent historical phenomenon. This chapter traces the intellectual genealogy of sex
denial to demonstrate how, over the last half century, the concept of sex has been
constructed as historical. We examine three main sex-denialist arguments: that ‘sex
is a spectrum, that ‘gender constructs sex, and that ‘colonialism created the gender
binary’

Sex-is-a-spectrum arguments first developed in the context of transgender
legal activism in the early 1990s. In August 1992, transwoman, lawyer, and tech-
entrepreneur Martine Rothblatt delivered an address at the first annual meeting



72 Jane Clare Jones

of the International Conference on Transgender Law and Employment Policy
(ICTLEP) in Houston, Texas. The function of the address was to outline the
‘emerging paradigm’ of transgender health law, which should aim, Rothblatt (1992)
argued, ‘to redefine sex itself as a continuum of lifestyle behaviors’ (246). By ‘life-
style behaviour, Rothblatt meant ‘[glender, or the ‘classification . . . into masculine
and feminine based . . . on role-playing behaviour’ (252), and was hence claiming
‘sex” should be legally redefined as gender roles. However, another part of Rothb-
latt’s speech proposed a different conception of sex, suggesting it be redefined as a
‘continuum of male and female anatomical . . . and biological characteristics’ (263),
a formulation which approached the claim that biological sex itself is a ‘continuum.

This is exactly the claim made a year later in Anne Fausto-Sterling’s “The Five
Sexes’ (1993), a widely recognised source of the now common trans-ideological asser-
tion that sex is a spectrum. Fausto-Sterling suggested that ‘the intersexual body’ means
that ‘biologically speaking, there are many gradations running from female to male’
and that ‘sex is a vast, infinitely malleable continuum’ (21). Later that year, at ICTLEP’s
second annual meeting, Rothblatt (1993) explicitly cited Fausto-Sterling’s notion of
an ‘infinitely malleable continuum’ (A5-5). The following year, Rothblatt (1994) as-
serted that ‘science is really coming to the conclusion that there is no natural dividing
line between the sexes, that the distinction between male and female is rather just
‘a continuum of different possibilities,” and that as such, there is ‘no logical, no
objective . . . reason for labelling people as either male or female’ (110).

This claim was quickly picked up in academic literature. In 1996, drawing on
both Rothblatt and Fausto-Sterling, Ruth Hubbard suggested that ‘sex differences
are not all that clear-cut’ and questioned the ‘binary paradigm that, biologically
speaking, there are only . . . two sexes’ (158). In 2002, Stephen Whittle noted that
‘medicine recognises an ever-growing number of intersex syndromes’ (10) and that
‘individuals are now scientifically regarded as living on a continuum, with female
characteristics at one extreme and male at the other’ (7). Over the last decade, the
idea that sex is a spectrum has been commonly asserted in more popular publica-
tions, especially following Claire Ainsworth’s 2015 article ‘Sex Redefined’ in the
journal Nature. A write-up of Ainsworth’s article in The Guardian noted that ‘rather
than being simply male or female . . . all of us exist across several spectrums of sexual
identity’ According to the article’s author, Vanessa Heggie (2015), no test of any di-
mension of sex will yield a “male or female’ binary answer, and ‘[r]esults will always
depend on . . . arbitrary cut-off points.” This particular genealogy offers some insight
into how sex-denialist arguments developed from political lobbying into academic
thought and then influenced public discourse.

Heggie’s article is a good illustration of how ‘sex is a spectrum’ arguments work
by suggesting there are no differences in kind between males and females and that
such differences are merely quantitative differences of degree. It then seems to follow
that any line drawn on the ‘continuum’ between male and female is simply ‘arbitrary’
From here, it is a short walk to the thought that this ‘arbitrary’ line is simply ‘socially
constructed’ or produced by systems of ‘power.” In the opening chapter of Sexing the
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Body, Fausto-Sterling (2000a) argued that because the reality of ‘the body’s sex is
simply too complex, with too many ‘shades of difference’ to be made ‘either/or, it
follows that ‘labelling someone a man or a woman is a social decision’ (3).

One prominent version of this ‘social decision’ claim suggests that it is the regis-
tration of sex at birth that creates a system of two sexes, which exists only in the in-
terests of power. In 1995, Rothblatt claimed that ‘a rigid apartheid of sex’ is created
by ‘the law . . . starting with the birth certificate’ (37) while Fausto-Sterling (1993)
has argued that although it is ‘in defiance of nature’ sex registration is required by
‘modern Anglo-Saxon legal systems’ to determine questions of ‘inheritance, legiti-
macy, paternity’ (23). In 1998, Christine Burns — a key activist for the UK trans
lobby group Press for Change — called for the total elimination of birth sex registra-
tion, arguing that the ‘fourth column of the British birth certificate is the root of
the most enduring and entrenched systems [sic] of discrimination in modern society,
In 2017, the Yogyakarta Principles Plus 10 — often held up as international human
rights ‘best practice’ regarding sexual orientation and gender identity (SOGI, and
see Auchmuty and Freedman, this volume) — encoded this by calling to ‘end the
registration of the sex and gender of the person in . . . birth certificates, identifica-
tion cards, passports and driver licences’ (Principle 31).

Closely related to sex-is-a-spectrum arguments that deny there is a clear ‘dividing
line’ between the sexes are those that look at variation within the categories of male
and female. They suggest that because there is no ‘essential’ defining characteristic
shared by every single member of the category, then the categories are arbitrary or
socially constructed. The most common form of this argument relies on the fact
that some humans are infertile to claim that sex cannot refer to reproductive capac-
ity (Rothblatt 1995, 36; Whittle [1999] 2002, 5). Recently, Sally Hines (2020) has
argued that because ‘some men are born without testicles and some women without
a uterus; some men do not produce sperm as some women do not produce eggs,
there can be no ‘essential’ criteria which define sex, and it is therefore historically
constructed (708).

The second group of sex-denialist arguments are based on this thought that ideas
about sex are ‘arbitrarily’ created by ‘power, centring on the claim that it is gender
norms that construct sex. One of the earliest sources of this argument is Suzanne ]
Kessler and Wendy McKenna’s (1978) Gender: An Ethnomethodological Approach.
Their work asserted that gender produces ‘a world of two ‘sexes” (vii) over a dec-
ade before Judith Butler (1990) made the same claim in her more renowned work
Gender Trouble. Kessler and McKenna (1978) argue that the identification of sex in
humans results from the ‘gender attribution process. They note that ‘the natural at-
titude’ of most people is that ‘genitals are the essential insignia of gender’ (154) but
that decisions about whether someone is a man or a woman cannot rely on genitals,
because they cannot usually be seen. Instead, they suggest, we attribute what they
call ‘cultural genitals, which are those that are ‘assumed to exist’ (154). They dismiss
the idea that this is a usually accurate inference made on the basis of secondary sex-
ual characteristics, because humans are ‘far from being dichotomous, at least when
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compared to those markers in other species (e.g., plumage in birds)’ (155-156).
What is happening, Kessler and McKenna suggest, is that we decide whether some-
one is a man or a woman on the basis of ‘the socially constructed signs of gender,
including ‘dress and accessories, and nonverbal and paralinguistic clues’ (157). We
are not, therefore, observing biological sex but rather socially constructed gender.

Another set of arguments that gender constructs sex relies on the treatment of
infants with differences of sexual development (DSDs) — often previously referred
to as ‘intersex’ conditions (see Hilton and Wright, this volume). In “The Medical
Construction of Gender, Kessler (1990) discusses the process of surgical intervention
on infants with ambiguous genitalia — now often referred to as ‘infant genital mutila-
tion.” Kessler claims that the ‘very idea of gender’ resides in thinking ‘it consists of
two exclusive types: female and male’ (25) and that the process of surgically ‘assign-
ing’a sex to infants ‘reveal the model for the social construction of gender generally’
(4). In Sexing the Body, Fausto-Sterling (2000a) echoed Kessler, characterising sex
assignment in infants with DSDs as a ‘literal tale’ of the ‘social construction . . . of
a two-party system of sex’ (32). By this time, Fausto-Sterling was blending her ‘sex
is a spectrum’ arguments with probably the most influential argument that ‘gender
constructs sex’: Judith Butler’s (1990) claim in Gender Trouble that ‘sex’is produced by
the ‘regulatory regime’ of heteronormative gender. Fausto-Sterling’s (2000a) appeal
to the alleged empirical reality of sex as a spectrum is, in fact, incompatible with
Gender Trouble’s thoroughgoing constructivism. But she nonetheless approvingly
nodded towards Butler’s thought that ‘bodily materiality’ is ‘constructed through
a ‘gendered matrix” (22).

The central claim of Gender Trouble is that the ‘very binary frame for thinking
about gender’ (Butler 1990, xxx) constructs ‘ideal dimorphism, heterosexual com-
plementarity of bodies’ and ‘ideals . . . of proper . . . masculinity and femininity’
(xxiv—xxv). For Butler, gender is not only a social system which ascribes ‘mas-
culinity’ and ‘femininity’ to certain sexed bodies but is also the assumption that
there are two ‘ideal’ sets of bodies. This assumption is informed, Butler thinks, by
a ‘gendered’ or ‘heteronormative matrix’ which then produces the belief in sex-as-
dichotomous, an argument that subsumes sex under gender in the thought now com-
monly denoted as ‘the gender binary. As Butler (2000a) writes, the ‘institution of . . .
naturalised heterosexuality requires . . . gender as a binary relation’ (31), and ‘the
categories of female and male, woman and man, are similarly produced within the
binary frame’ (32).

For Butler (2000a), therefore, ‘the immutable character of sex” should be ‘contested,
and we should ask whether ‘this construct called “sex” is as culturally constructed
as gender; indeed, perhaps it was always already gender with the consequence that
the distinction between sex and gender turns out to be no distinction at all’ (9—-10).
‘While Butler is the thinker most often cited as providing an intellectual foundation
to trans ideology, it is notable that neither Fausto-Sterling nor Rothblatt reference
Butler in their earliest formulations of sex-denialist arguments. It was only in the
mid-1990s that Fausto-Sterling and Butler started being linked by other scholars
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keen to promote the idea that sex is not a material reality and that the ‘bipolar’ cat-
egories of male and female should be understood as ‘the effect of . . . compulsory
heterosexuality, or of gendered norms (Bem 1995, 59).

The third group of sex-denialist arguments also relies on the idea that sex is
constructed by ‘power’ and aims to show that ‘the gender binary’ was created by
colonialism. As we just saw, the gender binary is a concept which evolved out of
Butler’s thought that gender constructs sex. As such, it conflates sex with gender and
suggests that the perception of human sexual difference is created by the existence
of binary gender roles. The first version of the argument about colonialism’s role
in the construction of sex originated in Leslie Feinberg’s (1992) political pamphlet
Tiansgender Liberation. Feinberg’s analysis centred on her discovery that Native Amer-
ican cultures recognised ‘Two-Spirit’ people and honoured a type of ‘sex/gender’
diversity which was destroyed by European colonisation. Feinberg was working at
the same time as Rothblatt and Fausto-Sterling and acknowledged their support in
her 1996 book Tiansgender Warriors.

Another important source of this argument is Maria Lugones’s (2007) ‘Hetero-
sexualism and the Colonial/Modern Gender System, which claims that ‘naturalis-
ing . . . sexual difference’ was a product of the system that she calls the ‘coloniality
of power’ (195). Lugones’s account uses important scholarship which details how
Western patriarchal gender systems were imposed on indigenous communities in the
course of colonisation. However, her suggestion that this involved the imposition of
‘sexual dimorphism’ depends on subsuming sex under gender using the Butlerian
thought of the gender binary. We also see an example of this in another recent article
examining the ‘imposition of binary sex/gender as part of the European colonialist
project’ (Costello 2020, emphasis added). While ‘third gender’ cultures evidently
exist, there is no evidence that such societies do not understand that humans are
divided into two sexes (Joyce 2021, 63). Such a reading is produced by imposing
a contemporary notion of trans identity — and its idea that gender constructs sex —
onto other cultures and other histories. It is therefore ahistorical and culturally
imperialist.

A Radical Materialist Feminist Critique of Sex Denial

The critiques outlined here are informed by my perspective as a radical materialist
feminist. Radical materialist feminism synthesises a materialist analysis of women’s
exploitation with a radical feminist analysis of the cultural, psychological and onto-
logical infrastructure of male dominance. Patriarchy is understood here as a system
of sex-based oppression, in which male people as a class benefit from the exploita-
tion of the bodies and labour of female people as a class. According to radical ma-
terialist feminism, patriarchy is a socio-cultural system which developed historically
in the course of the transition to agrarian societies and functions by converting both
the bodies and labour of women into an exploitable resource. Women’s oppression
is firstly based on their reproductive capacities, because it is these capacities that
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mean they can be turned into a reproductive resource. Women’s oppression is not,
however, biologically determined by these capacities, because the socio-cultural sys-
tem which treats women as an appropriable resource is a historical development and
is, therefore, contingent rather than necessary. In the effort to escape the spectre of
biological determinism, it is therefore misguided to assert that women’s oppression
is unrelated to the fact that women are female (Jones 2021).

My radical materialist analysis of the cultural, psychological and ontological in-
frastructure of male dominance is derived from a synthesis of radical feminism and
ecofeminism, with French psychoanalytic and deconstructive feminism. Patriarchal
gender is a system which maintains male dominance, and functions by positing
a default male subject, while the image of “Woman as Other’ is created by male
projection, in a manner that serves male interests. The male default subject allocates
to himself all the characteristics he considers ‘properly” human, while the gendered
projection of Woman as Other is constructed, by negation, from his perspective.
Patriarchal masculinity is hence associated with mind/reason/idea/culture, while
the devalued characteristics of body/emotion/matter/nature are allocated to the
feminine. This hierarchical devaluation is a crucial part of the cultural apparatus
which facilitates the erasure, and appropriation, of the bodies of women and the
historically associated exploitation of the earth. According to Luce Irigaray, and
many ecofeminist thinkers, positioning Woman as Other is hence interlaced with
a system of philosophical thinking which privileges mind over body, idea over mat-
ter, and culture over nature.

This kind of philosophical idealism is most significantly outlined in the Platonic
Theory of Forms, which still influences many people’s everyday assumptions about
how concepts work. Platonic essentialist accounts of meaning propose that concepts
depend on absolute similarities and absolute differences. It posits that members of
a particular category must all share exactly the same ‘essential’ defining characteris-
tics and must be absolutely differentiated from members of other categories. While
sex-denialist arguments often style themselves as ‘anti-essentialist, they nonetheless
assume that concepts must work on the basis of perfectly identical essences and that,
hence, by reversal, anomalies or edge cases prove that a concept does not refer to any
empirical reality and is an ‘arbitrary’ artefact of power. This effectively issues in an
idealist belief that human categorisation makes the world materialise. The fact is,
however, that you can play as many definitional games with the concepts of ‘male’
and ‘female’ as you like — male and female organisms will carry on existing, regard-
less. The subjugation of material reality to the imperious sovereignty of human con-
cepts is, from a radical materialist perspective, simply an expression of the structure
of patriarchal dominance: a manifestation of idealist ontological assumptions which
facilitate the subjugation and appropriation of matter and earth and the exploitation
of the bodies and reproductive capacities of women.

‘With this in mind, we now turn to critiquing the various sex-denialist arguments
we have encountered so far. As we have seen, sex-is-a-spectrum arguments work
by instrumentalising people with ‘intersex’ conditions to posit sex as a continuum
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which is only arbitrarily divided into the discrete categories of male and female. It is
often supported by overinflated claims about the incidence of DSDs, which Fausto-
Sterling (1993, 21) first estimated to be as high as 4 percent, a figure later revised to
1.7 percent (Blackless et al. 2000), and then to 0.4 percent (Hull and Fausto-Sterling
2003). As Hilton and Wright discuss in this volume, the incidence of DSDs has been
estimated to be as low as 0.018 percent by Leonard Sax (2002). Hull (2005) has at-
tributed Fausto-Sterling’s over-inflation of the incidence of DSDs to a ‘philosophy’
that is ‘too deeply invested in uncovering high rates of sexual nondimorphism’ (68).

Fausto-Sterling (2000b) is invested in this ‘uncovering’ because she takes herself
to be battling against ‘the idealised, Platonic, biological world, in which ‘human
beings are divided into two kinds: a perfectly dimorphic species’ (19-20). This re-
veals the Platonic assumptions underpinning sex-denialist thought. Fausto-Sterling
thinks she is refuting Platonism, but her argument depends on the assumption that
meaningful empirical differences between ‘two kinds’ must manifest with absolutely
‘perfect’ regularity. Sex-denialist literature is littered with claims like ‘the physical
distinction between men and women is not absolute’ (Whittle [1999] 2002, 7) or
we cannot ‘draw a hard line between the sexes’ (Hines 2020, 709). This flies in the
face of the fact that most empirical phenomena exhibit edge cases. We cannot ‘draw
a perfect line’ between, say, day and night or hot and cold, but we do not therefore
conclude there is no meaningful distinction between them or they were created by
power. Empirical phenomena are usually fuzzy, and human concepts work perfectly
well with fuzzy edges all the time.

It is not, moreover, the case, that, as Whittle ([1999] 2002) argued, human sex is
‘a continuum, with female characteristics at one extreme and male at the other’ (7).
A situation with more than 99 percent of people at either ‘extreme’ and only a tiny
number of ambiguous cases is not ‘a spectrum.’ It’s a dichotomous physical differ-
ence with a small number of irregularities caused by the fact that sex is the outcome
of a complex developmental pathway. Furthermore, while the outcome of these
developmental pathways may show a tiny degree of irregularity, human sexual de-
velopment has only two pathways, which evolved to produce an organism capable
of fulfilling one of two reproductive functions. The difference between ovaries and
testes is not a quantitative matter of degree but a qualitative difference in kind, and
each structure evolved to produce one of the two types of gametes necessary for
fertilisation throughout the plant and animal kingdoms (Hilton and Wright, 2020).

It is important to emphasise here that the concept of sex denotes ‘the two main
categories (male and female) into which . . . many . . . living things are divided on
the basis of their reproductive functions’ (Oxford English Dictionary; my emphasis). The
distinction in humans between the ‘can produce sperm and inseminate’ function,
and the ‘can produce eggs and get pregnant’ function is not a difference in degree.
Sex denotes reproductive function, and reproductive function is a difference in kind.
Human sexual morphology evolved to fulfil particular reproductive functions, and
the fact some people with a particular morphology can’t fulfil that function due
to developmental anomalies, illnesses, or accidents does not mean they cease to
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be a member of the category or cannot be identified (Bogardus, 2022). Moreover,
individuals who exhibit ambiguity in sexual characteristics are not capable of per-
forming some third or fourth type of reproductive function because there are only two
possibilities. That 1s, there are not ‘more than two sexes.

As we have seen, some sex-denialist arguments use human infertility to claim
‘sex” does not denote reproductive function. This argument is again dependent on
a Platonic essentialism which holds that every single member of a category must
exhibit all the essential defining characteristics of that category and thinks, by re-
versal, that anomalies fatally undermine the category or can’t be categorised. This is
manifestly untrue. An albino zebra doesn’t stop being a zebra. A mug with a broken
handle is still identifiable as a mug. The fact humans are bipedal does not become
untrue because some humans lose a leg, and one-legged humans are still human.
This type of mistake is caused by confusing post hoc definitions and theories about
how we categorise, with both the existence of things in themselves, and how we ac-
tually categorise. Humans are remarkably good at categorisation and remarkably bad
at explaining how we do it, but it is evidently far more complicated than a simple
Platonic story about perfect distinctions and ‘essential’ defining properties, because
otherwise, we couldn’t identify anomalous members of categories, which we do,
with great facility, all the time.

The various arguments that gender constructs sex we’ve encountered all conflate
dichotomous sexual differences and gendered social norms under the thought of
the gender binary. These arguments depend on effacing the material differences
between males and females and subsuming them under social norms by denying that
humans can cognise sex independently of ‘that very binary frame for thinking about
gender’ (Butler 1990, xxx). The starkest illustration here is Kessler and McKenna’s
(1978) facile dismissal of the human ability to sex other humans to a high degree
of reliability on the basis of our secondary sexual characteristics, because humans
are not as sexually dimorphic as, say, peacocks. The suggestion that we should be
the one animal incapable of sexing other members of our species without relying
on cultural cues is an absurd denial of our biological evolution and a politically sus-
pect form of human exceptionalism. Moreover, the fact we are animals who have
developed surgical techniques, and dubiously used them to ‘assign’ sex to infants
with ambiguous genitalia, is not, as Fausto-Sterling (2000a) claims, a ‘literal tale’ of
the ‘social construction’ of all sex designation. As we saw earlier, the vast majority
of human infants are unambiguously male or female. In such cases, sex is inferred,
perfectly correctly, from observation of genitalia and then recorded.

Butler’s (1990) argument fundamentally depends on conflating sex and gender
and, following Foucault, is grounded on the assumption that the concept of sex in-
cludes within it ‘sex, gender, and ‘desire’ (xxxi). It is true that patriarchal Western
culture has normatively assumed only two gender roles, which follow ‘naturally’
from sex and conform to one of the two roles in heterosexual pairing. It does not
follow from this, however, that the concept of sex inherently contains patriarchal
and heteronormative gender assumptions or that such assumptions are biologically
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determined by the existence or cognition of sex. There is evidently a liminal zone of
interaction between sex and gender, but they are, nonetheless, analytically different
concepts. While it is eminently reasonable to talk about the construction of gender
roles and their relation to sexuality, it is far less reasonable to maintain, as Butler
does, that the regularity of human sexual difference is ‘as constructed’ as gender.
Indeed, in Gender Trouble, Butler (1990) gives no coherent argument for this claim.
She grounds her analysis in Foucault’s conflation of biology, behaviour and sexuality
and on that basis wonders whether sex was ‘always already gender, and hence, ‘the
distinction . . . turns out to be no distinction at all’ (9—10).

This is rhetoric masquerading as a philosophical demonstration (a common But-
lerian technique) and is manifestly circular. If you start by assuming that the concept
of sex contains the concept of gender, then you have not, in fact, demonstrated that
there is no distinction between them. In Bodies That Matter, Butler (1993) tries to
justify her elision of the materiality of the body using the type of Platonic argument
we’ve already discussed, which suggests that meaningful empirical difference de-
mands absolutely clear delineation. The ‘moderate critic might concede, she writes,
‘that some part of ‘sex’is constructed, but some other is certainly not, and then, of
course, find . . . herself . . . under some obligation to draw the line between what is
and 1s not constructed’ (Butler 1993, 11). This claim again depends on the thought
that liminality confounds the possibility of meaningful difference. As with the differ-
ence between males and females, my contention is that it does not (cf. Jones 2018).

While it has been woven into trans-ideological sex denial, Butler’s conflation of
sex and gender emerged originally in the context of feminist debates about how to
understand the relation between these key concepts. Starting in the 1980s, feminists
became increasingly divided about the sex/gender distinction, with some socialist
feminists concerned that radical feminist accounts of patriarchy as sex-based oppres-
sion were ‘ahistorical’ and biologically determinist (see Todd, this volume). This
concern was echoed by post-structural feminists like Joan Scott (1986), whose in-
fluential ‘Gender: A Useful Category of Historical Analysis’ dismissed the view that
patriarchy arises from ‘male appropriation of . . . reproductive labour’ because it
‘rests on the single variable of physical difference’ (34). To Scott’s mind, sex-based
analysis assumed the ‘ahistoricity of gender itself” and could not account for its ‘so-
cial or cultural construction’ (34).

This fundamentally misunderstands that patriarchal gender is a system of norms
and cultural values which developed to enable men to appropriate women as a
reproductive and sexual resource. That is, gender is a historical mechanism of re-
source extraction. This mechanism does not arise by necessity from the existence of
the resource, any more than the international oil trade arises by necessity from the
existence of oil. That does not mean, however, that the motive for appropriating
a resource is unrelated to its material properties. Males want to control women'’s
bodies because women are female, and females have the reproductive capacities
males need to produce offspring. Patriarchal gender is the mechanism that developed
historically to enable men to control that resource (Jones 2021).
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This seems entirely lost on Foucauldian feminists, who assume that if sex is
related to gender, then it must normatively determine it. In Sex, Gender and the
Body, Toril Moi (2005) analyses a 1993 interview in which Butler argues that
claims about the ‘materiality of the body’ necessarily involve ‘a discursive enforce-
ment of a norm’ about ‘the social institution of reproduction’ (41). Moi notes that
Butler apparently believes that if one understands ‘sexual difference’ as defined
by ‘the potential reproductive function of the body’ one ‘must be caught up in
repressive sexist ideology’ (41), a determinist assumption also shared by the view
that believing ‘there were only two sexes . . . must be heterosexist’ (38). This type
of assumption is also expressed in the common transactivist claim that anyone
who believes women are female is guilty of ‘bioessentialism’ and must think only
female people can behave in ‘feminine’ ways. What seems to be going on here is
confusion between the philosophical idea that human categories work by Platonic
‘essence’ (which is false), with the feminist use of ‘essentialism’ to mean ‘biological
determinism.” As Moi writes: ‘Because they think that to speak about biological
facts is . . . to speak about essences . . . many poststructuralists believe that . . . to
avoid biological determinism one has to be a philosophical nominalist, which is
‘obviously absurd’ (43). There is, she notes, ‘no good reason to assume’ that any-
one asserting the material reality of sex is ‘being essentialist in the bad . . . political
sense’ (36). Indeed, ‘to avoid biological determinism all we need to do is to deny
that biological facts justify social values’ (43).

However, because Foucauldian feminists assume that facts about biological sex
will necessarily create gendered social norms, they have concluded that the only
way to avoid biological determinism is to deny there are biological facts at all and
subsume those facts under the social construct of gender. This reasoning is legible
throughout sex-denialist literature, which is often extremely explicit that its aim
is erasing gendered social conventions and hierarchies. As Kessler and McKenna
(1978) write, ‘once a physical dichotomy has been constructed it is almost impos-
sible to eliminate sociological and psychological dichotomies’ (164). They continue,
in a passage worth quoting at length:

As long as the categories female and male present themselves to people in every-
day life as external, objective, dichotomous, physical facts, there will be scientific
and naive searches for differences and differences will be found. Where there are
dichotomies it is difficult to avoid evaluating one in relation to the other, a firm
foundation for discrimination and oppression. Unless and until gender, in all of
its manifestations including the physical, is seen as a social construction, action that
will radically change our incorrigible propositions cannot occur. (164, emphasis
in the original)

‘Incorrigible propositions’ is ethnomethodological jargon for certain basic assump-
tions or ‘unquestionable axioms’ (4) about the world, the most basic of which,
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Kessler and McKenna tell us, is ‘the belief that the world exists independently of
our presence, and that objects have an independent reality and a constant identity’
(4). This is a startling admission of the extent to which sex denial is grounded on
an idealist dismissal of a material world beyond our own cognition. While this is
an untenable form of narcissistic solipsism, there is something extremely seductive
about such forms of radical constructivism. First, they strike some as unfathomably
sophisticated as opposed to the purportedly ‘naive’ or ‘simplistic’ belief that our con-
cepts are grasping real phenomena (to some degree or other). Second, they seem to
offer the possibility of social change entirely controlled by human mastery and ideals
and unconstrained by any natural or material limits.

Fausto-Sterling (2000a), for one, is clear that her commitment to ‘challenging
ideas about the male/female divide’ (79) is driven by a vision of ‘a world in which
sexes have multiplied” and ‘all those oppositions . . . would have to be dissolved as
sources of division’ (1993, 24). Similarly, Rothblatt’s (1992) ‘genderpioneers’ will
free us from ‘the pernicious fiction of separate male and female classes . . . with as-
sociated separate gender roles . . . which has been especially unfair to women since
time immemorial’ (268). Butler dedicates the 1999 preface of Gender Trouble to the
‘collective struggle’ of ‘increasing the possibilities for a liveable life for those . . . on
the sexual margins’ (xxviii), a clear indication that her concern in Gender Tiouble
is not women’s oppression. There is absolutely nothing wrong with this per se —
everyone is entitled to be concerned with political causes that matter most to them.
The problem here is that Butler’s intervention is probably the defining text of third-
wave feminism and has generated massive normative censure of the materialist anal-
ysis of women’s oppression within feminism.

Indeed, there are totalitarian implications of all this utopian imagining. For if sex
denial is the one true path to freeing us from oppressive hierarchies, then anyone
asserting the material reality of sex could only be motivated by the desire to en-
force such oppression. In ‘progressive’ circles, this has contributed to the disciplinary
frame used to justify the widespread vilification of gender-critical feminists, who
are, without evidence, often indicted for being ‘privileged’ agents of the status quo.
‘What most gender-identity activists will not grant is that there are decent, justice-
minded people who simply think sex denial is wrong, believe the material world ex-
ists and can be cognised to a high degree of reliability, and consider effective political
intervention should be based on how the world actually works rather than on wish
fulfilment. What will also never be recognised is that many feminists are genuinely
committed to a materialist analysis of women’s oppression and are unwilling to
abandon that analysis for an account that does not stand up to either common sense
or logical scrutiny, has no ability to explain why gender exists in the first place, and
demands we all believe patriarchal oppression will simply evaporate if we pretend sex
isn’t real. Indeed, I would argue that the fact that gender-identity ideology cannot
withstand interrogation is, moreover, heavily implicated in why its advocates are so
fond of vilifying and censuring their critics.
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The last set of sex-denialist arguments we encountered are those that claim that
the gender binary was created by the process of European colonisation. As we’ve
seen, the thought of the gender binary developed out of Butlerian arguments that
gender constructs sex and conflates the perception of human sexual difference with
the ‘binary’ structure of patriarchal gender. This conflation is a necessary part of
these arguments, because, while it is more than plausible to suggest that Western
patriarchal conventions changed gender roles, the acceptance of homosexuality, and
the social structures around gender non-conformity, there is no basis for asserting
that Native Americans, or any other third gender cultures, did not understand bio-
logical sexual differences. Indeed, many people might think it historically myopic,
and an artefact of racialised hierarchy between the ‘civilised” and the ‘primitive, to
suggest that colonised peoples couldn’t accurately sex humans and didn’t understand
the mechanics of sexual reproduction until white people arrived.

The motive for this argument, I'd argue, is partly explicable by the disciplinary
structure of trans ideology. Convincing people that humans are not sexed is actually
quite a hard sell. If you can persuade people that ‘sex’is an artefact of colonial white
supremacy and is thus inherently racist, you strengthen the appeal of your argument
to people who see themselves as progressives. This is also how ‘colonialism invented
the gender binary’ comes to circulate in trans-ideological discourse in concert with
the suggestion that understanding the reality of biological sex is characteristic of
‘white feminism’ (e.g. see Upadhyay 2021). This claim is made despite the fact that
there are many black women who also reject sex denial, from high-profile figures
like Chimamanda Adiche to notable gender-critical activists such as Allison Bailey
or Raquel Rosario Sinchez. Nor do such narratives take into account the fact that
bell hooks’ (1984) original critique of ‘white feminism’ was focused on liberal femi-
nist capitulations to capitalist patriarchy and had nothing whatsoever to do with the
human ability to recognise sex.

These arguments also relate to the deliberate misconstrual of the black feminist
thinking of ‘intersectionality; which rightly highlighted how feminism privileges
the experience of white middle-class women as universal when it does not attend
to the axes of race and class. This has now been interpreted to mean that the very
concept of ‘woman’ denotes only ‘white bourgeois femininity’ (another sex/gender
conflation) and that black women have been historically excluded from the class of
women. This then buttresses the claim that if black women are women, then so,
too, are transwomen. While posing as anti-racism, a claim that comes down to ‘if
black women are women, then males are women’ invokes the historic masculinisa-
tion of black women and is, in fact, racist. Patriarchal white supremacists may have
coded black women as insufficiently ‘feminine’ to be considered women, but there
is no earthly reason to collude with their logic. Black women are female, and being
female is the only qualification for being a woman. As Lugones points out, in the
course of colonisation, ideas of gender were inextricably interlaced with racialised
hierarchy. But ‘women’ are not ‘white bourgeois femininity’ Defining them as such
repeats a system of thinking that is racist, sexist, and classist.
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Conclusion

Gender-identity ideology emerged during the early 1990s and depends on two
belief complexes: ‘gender identity essentialism’ and ‘sex denial.” As we have seen,
sex denial is grounded in a series of arguments developed over the last half cen-
tury which claim that sex is a spectrum, conflate sex and gender, and aim to posit
the cognition of human sexual dimorphism as an oppressive historical artefact of
power. We have explored the history of sex denial to understand how these argu-
ments attempt to construct sex as historical and examined the ways they do not
stand up to empirical or logical scrutiny. While contemporary sex denial therefore
considers itself to be conforming to the traditional critique of ideology and ‘un-
veiling’ the way historical norms pose as ‘natural, I would argue that it is actually
a distinctive reversal aimed at convincing people that a billions-of-years-old
evolved biological mechanism is actually a recent historical invention, impelled by
clear political motives.

Radical materialist feminists, by contrast, retain second-wave feminism’s distinc-
tion between the material reality of sex and the cultural construction of gender. We
argue that women’s subjugation by the social norms and cultural values of patriarchal
gender is a historical development which functions by converting women’s repro-
ductive capacities and domestic labour into an appropriable resource. Sex is not
a historical artefact, although the way humans socially organise reproduction, and
the wider work of reproductive labour is historically contingent and open to social
transformation. Because radical materialist feminists believe women’s oppression is
grounded in the material appropriation of women’s bodies and labour, we do not
think it can be ameliorated by simply playing games with concepts or mandating
the non-existence of sex. Rather, a more just world for women requires a mate-
rial transformation of the conditions of women’s reproductive and domestic labour.
Sex denial hampers such transformation by undermining the concepts needed to
describe women’s oppression and politically organise to challenge it. It is not, there-
fore, in the material interests of women as a sex class.
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SEX AND GENDER IN SECOND-WAVE
FEMINISM

Selina Todd

Between the late 1960s and the end of the 1980s feminists transformed women’s
lives. ‘Second-wave’ feminism (a term used to distinguish it from the first wave of
feminism, which took place between the late nineteenth and early twentieth cen-
turies) aimed to achieve women’s equality with men in all spheres of society. One
of the second wave’s most important achievements was to develop an important
distinction between sex — in the words of British sociologist Ann Oakley (1972) ‘the
biological differences between male and female’ — and gender, which she described
as ‘the social classification into “masculine” and “feminine’” (16). Oakley was the
first British feminist to assert this in print, but her understanding of sex and gender
was shared by many second-wave feminists. This chapter examines how this under-
standing underpinned many of their achievements.

Decoupling sex from gender enabled feminists to successfully argue that women
required certain rights and services by virtue of their sex and challenge the sexist as-
sumptions that justified women’s inequality with men. They explained that women’s
biology, particularly their ability to bear children, means they required specific rights
and resources. But they used gender to argue that women’s biology does not make
them inferior to men. They recognised that women’s specific needs were neglected
by policymakers and medical practitioners not because women’s needs were inevita-
bly less important than men’s but because the world was male-dominated. They also
showed that women’s inequality is often justified by the claim that women are best
suited to perform ‘feminine’ roles. Feminists demonstrated that there was no evidence
to substantiate this notion that gender is innate. They also showed that masculinity
and femininity are not simply different from one another but also inherently unequal
(which explained why, for example, ‘women’s’ work was paid less than men’). As
Angela Philips (1974) wrote in the feminist magazine Spare Rib, ending women’s op-
pression relied on creating a new relationship between the sexes ‘which is not built
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out of domination [commonly perceived as masculine] and submission [widely de-
fined as feminine|’ (31). Feminists therefore critiqued and sought to eradicate gender.

This chapter focuses on the Women’s Liberation Movement (WLM), which was
the activist core of second-wave feminism. Not all feminists were activists, but the
‘WLM captured and developed aspirations that most of them shared. The emphasis
on ‘liberation’ asserted that feminists wanted more than equality with men in the
existing status quo. Many of them aspired to a wholesale transformation of the
world. They argued that designating care, nurture and compassion as ‘feminine’ roles
deemed them less valuable than the ‘masculine’ activities of competition, making a
profit or fighting wars. They believed that creating a more egalitarian and collectiv-
ist society in which everyone was encouraged to embrace so-called feminine values
would be better for everyone. But feminism focused absolutely and exclusively on
women, whose specific needs had long been neglected or ignored and whose capa-
bilities and horizons were most constrained by gender.

Historical scholarship on second-wave feminism is surprisingly limited and, as
Bruley and Forster argue (2016), many scholarly assessments rely on assumption
rather than evidence. This chapter challenges the claim that a feminism which ac-
knowledges biological sex as a material reality is biologically essentialist (Stryker
2007). It also challenges assumptions that feminists were exclusively concerned with
the white middle class (Waters 2007) and that women’s diversity doomed the move-
ment to failure (Caine 1997). Second-wave feminists were not exclusively white or
middle class, and many of those who were nevertheless campaigned for rights and
transformations from which all women could benefit. Understanding that women
shared some important political interests by virtue of their sex and that they were
constrained by gender was integral to this project. However, feminists never argued
that women shared a singular cultural identity.

This chapter focuses on Britain, one of the wealthy Western countries where the
WLM was prominent. Feminists exchanged ideas with activists across the world, in-
cluding the Middle East and Africa, where many feminists were focused on fighting
colonialism and establishing independent states (Ahmed 1992; Davis 2007). However,
national political and legal distinctions affected feminists’ priorities and strategies.

The rest of this chapter is divided into two periods: before and after 1978, when
the final annual WLM conference was held. This did not mark the end of second-
wave feminism, but the increasing prominence of radical feminism and the rise of
the political right changed priorities and activities. A short final section examines
the backlash against second-wave feminism after 1990.

1968-1978

Aims and Organisation

The WLM owed much to older campaigns for women’s equal pay (achieved for
many female public sector workers by the late 1960s) and their reproductive rights:
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in 1967, the National Health Service (NHS) was allowed to prescribe the contra-
ceptive pill to unmarried women for the first time, and the Abortion Act of the
same year gave women the right to terminate a pregnancy if two doctors agreed that
it endangered the mother’s health or that of the foetus. The Equal Pay Act of 1970
(which took effect in 1975) and the Sex Discrimination Act of 1975 were victories
for feminist campaigners of the 1950s and 1960s.

Many of the instigators of the British WLM were inspired by these campaigns
(Stevenson 2019, ch. 1), but most were too young to have been involved. They
belonged to the first generation to benefit fully from the social democratic reforms
introduced by Western governments after the Second World War. In Britain, these
included free and compulsory secondary education and near-full employment. Many
feminists were university students or in professional jobs, but they came from a range
of socio-economic backgrounds and were often the first in their families to have
such opportunities (Bunkle 2016). Most feminists were white — as was 97 percent of
Britain’s population (Peach et al. 2000, 138) — but black feminists were involved in
the WLM from the start (Thomlinson 2016, 65-66).

‘Women were frustrated to find that, despite the post-war reforms, they remained
unequal because of their sex. They were paid less than men and had fewer job op-
portunities. Many teachers, parents, employers and husbands expected them to be
entirely fulfilled by marriage and motherhood (Bruley 2017). Inspired by the anti-
imperialist and socialist movements of the 1960s, some young women started groups
to fight for women’s liberation — the first British groups appeared in 1968 (Coote
and Campbell 1982, 14-20).

The WLM did not have a formal structure: there was no central organising
committee and no party line. Women’s groups developed organically across Britain
(Bruley 2016). Many initially focused on ‘consciousness-raising’ (CR), described
by one Scottish feminist as ‘a process of sharing and examining our experience as
women . . . and the social and political obstacles to the development of [our] po-
tential” (Breitenbach 1990, 209). CR embodied the second-wave feminist assertion
that the ‘personal is political’, which declared that private and domestic life should
be the target for political action. While some feminists questioned the political
value of focusing solely on CR (as some WLM groups did), many believed that
personal experience was an important starting point for developing political priori-
ties. The British Asian feminist Pragna Patel recalled that “‘[i]t was CR that taught
us: women can do it . . . women will do it . . . and women are doing it”” (quoted
in Hague 2022, 70).

In 1970 feminists organised the first annual WLM conference at Ruskin College
in Oxford. The location — a trade union college in a university city — embodied the
activists’ belief that their movement was of the political left and was for women of
all classes. The annual conferences, the feminist press — notably Spare Rib magazine
which ran from 1972 until 1993 — and initiatives like feminist theatre groups and
bookshops enabled activists across Britain to forge networks and share ideas and
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introduced yet more women to the WLM (Wonders, 2020). ‘Discovering women’s
bookshops . . . reading Spare Rib . . . attending conferences; joining women’s groups’
enabled Kim Clancy (1997), a working-class woman, to connect her own experi-
ence to that of other women: “What bliss to be alive and to discover that my feelings,
emotions, confusions were shared, and that there appeared to be a culprit for them
all — patriarchy!” (48). In 1977, 3,000 women attended the WLM conference (Rees
2010, 345).

The annual conferences formulated increasingly radical demands which aimed to
transform women’s lives in all spheres. In 1970, the first conference agreed on four:
equal pay, equal education and job opportunities, free contraception and abortion
on demand and free twenty-four-hour nurseries. In 1974, came the demand for
women’s financial and legal independence and for an end to discrimination against
lesbians and the right to a self-defined sexuality (including same-sex attraction). The
1978 conference separated this sixth demand into two and underlined the impor-
tance of women’s right to a self-defined sexuality by turning it into a declaration that
prefaced the demands. This conference also introduced the final, seventh demand:
freedom from violence and sexual coercion.

These priorities reflected feminists’ understanding that women’s reproductive ca-
pacity (their sex) necessitated specific rights to grant them control over their bodies
and that women’s abilities were not inferior to men’s. Rather than define equality as
simply gaining legal parity with men, feminists argued that specific measures were
required to address women’s biological needs and counteract the social, political and
economic discrimination that women were subjected to. The seventh demand, for
example, recognised that women are more likely to be the victims of sexual assault
and coercion than men and that the vast majority of the perpetrators of such abuse
are male. But it also recognised that women were not inevitably subordinate to men —
they should be able to live free of domination.

Like all political alliances, ‘sisterhood’ was not easy to create or sustain. Some
black, working-class and lesbian feminists complained that many white middle-class
women failed to appreciate the importance of class, race or sexuality, and feminists
differed among themselves about working with the state or in political parties. But
feminists found ways of working together across these divisions. Some women pre-
ferred to meet frequently with others who shared their particular experience of
oppression — lesbian groups and black feminist groups existed across Britain — but
united with other feminists to pursue particular campaigns at local and national level
(Lockyer 2016; Thomlinson 2016). Local groups, national WLM conferences and
correspondents to feminist periodicals debated such questions as the place of black
women in the movement and whether feminist events should exclude men. These
debates could be tense, but they enabled women to raise questions that weren’t
explored in wider society — like the experience of lesbians — and express their opin-
ions without being silenced or dismissed by men (Rees, 2010; Wonders, 2020).
The point was not to reach consensus but to uncover the diversity of women’s



90 Selina Todd

experiences, enable the ‘airing of conflict’ and analyse issues through ‘a feminist
lens’ (Wonders, 2020, 113). Many women agreed with the working-class feminist Jo
Stanley (1997) that ‘at least the [WLM] nominally understood the extra oppression
of class and race (even if some members carried on being clueless about it)’ (182).

Sex and Gender

Feminists believed that while sex is determined by biology, gender is socially and
politically constructed. This set them apart from most psychologists and policymak-
ers of the 1950s and 1960s, who argued that because women bear children, they
should also take primary responsibility for their upbringing (Birmingham Feminist
History Group 1979).

The influential clinicians John Money and Robert Stoller agreed with feminists
that sex and gender were distinct. But unlike feminists, they believed that gender
was a core part of a person’s being which existed independently of biological sex
(although they did not present convincing evidence of this). Money and Stoller
believed it was important that a person’s sex aligned with their gender, and that it
was preferable to change a person’s sex through surgery than to seek to change their
gender identity (Stock 2021, 16—18; and see Matthews, this volume). By contrast,
feminists understood that sex is immutable and gender is constructed — conclusions
upheld by biology and sociology (see Hilton and Wright, this volume; Oakley, 1972).

Feminists’ understanding of sex and gender was grounded in their own ex-
periences of childhood socialisation, education and employment and in their
recognition — gained through CR — that these experiences were shared by other
women. They concluded that sex and gender were distinct yet connected. Most
agreed with the radical feminist Sandra McNeill (1982) that women are ‘products
both of our conditioning by our culture from birth and of our conditioning by our
bodies’ (82). For Sheila Rowbotham (1973), a socialist feminist, ‘this does not mean
that we are not more than our biology . . . [b]ut . . . our consciousness as women is
inseparable from our relation to . . . our anatomy’ (36).

Women’s reproductive power was the foundation on which their oppression
was constructed, but feminists believed this was neither inevitable nor desirable.
Many feminists read Our Bodies Ourselves, a self-help manual first produced in 1971
by the Boston Women’s Health Collective in the USA; British feminists (Philips
and Rakusen) issued a British edition in 1978. Women’s health was the focus of
discussion in the feminist press and in women’s groups. Feminists focused on those
experiences that a large majority of women shared and which no man could have:
menstruation, pregnancy and menopause among them. They considered the dis-
tinct experiences of lesbian and heterosexual women, the choice over whether to
bear children (which legal contraception had made possible) and the experience of
female infertility. Their own experiences of motherhood led feminists to argue that
women’s ability to bear children did not make them innately suited to full-time

parenthood (Coote and Campbell 1982, 16; Crook 2018, 1156). They explored



Sex and Gender in Second-Wave Feminism 91

how some symptoms of puberty and menopause might be caused or exacerbated
by context — such as depression in menopausal women who were no longer able
to fulfil stereotypes of ‘feminine’ beauty (Philips and Rakusen 1978, 33-35, 523,
529). Being born female and being socialised as feminine were important shared
experiences.

Feminists sought to eradicate gender. Some researched women’s history and
showed how constructions of femininity and masculinity differed to suit the inter-
ests of men or capitalism in a given place and time (Alexander 1976). Feminists were
particularly concerned with childhood socialisation. The limited job opportunities
for graduate women meant that many feminists became schoolteachers and learned
first-hand how education reproduced gender roles (Deem 1978).

Feminists differed over why women were oppressed and by whom. Socialist femi-
nists argued that women were oppressed by capitalism. Radical feminists argued that
men, regardless of their class position, benefitted from women’s exploitation. Radi-
cal feminists called this system ‘patriarchy’. Most feminists did not align themselves
with either group but took on elements of each argument, as the WLM’s demands
demonstrated. By the late 1970s, a significant number of feminists clearly agreed
that men’s behaviour was a chief cause of women’s exploitation. However, they also
believed that the state should provide more services for women, and they wanted to
challenge sexism in mixed schools, workplaces and heterosexual relationships rather
than live entirely separately from men.

By the mid-1970s, almost all feminist groups were single sex. Some initially in-
cluded men but stopped doing so because they dominated discussion or inhibited
women (Coote and Campbell 1982, 34-35). In 1972, men were barred from WLM
conferences for the same reasons. Some black women’s groups were more amenable
to mixed-sex activities, recognising that black men also experienced racism, but they
held women-only meetings as well as mixed-sex ones (Owen 2013, 812). Some
of the first women-only spaces were created for the victims of domestic violence
(WLM groups established the first women’s refuges). But most feminists came to
believe that all women should have access to single-sex spaces and places, not just the
most vulnerable. This enabled women to take on leadership roles and jobs consid-
ered ‘masculine’ in wider society, like carpentry and printing (Hague 2022, 70; Mur-
phy 2021). And single-sex space fostered — in the words of the working-class feminist
Val Walsh (1997) — deep ‘friendship, affection and love between women’ (166).

Strategies and Achievements

The sisterhood that Walsh described underpinned the feminist networks which in-
stigated political and social change. The WLM has been represented as a militant
movement, defined by iconic actions like the storming of the Miss World televi-
sion final in 1970 to protest against the objectification of women’s bodies. Playful
protests consciously shattered gendered stereotypes of submissive femininity. ‘Part
of the power was . . . in the physicality of being with a gang of women like me in
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a public site’, recalled Jo Stanley (1997). “We entered — took swaggering possession
of — universities and City Halls for our conferences. I'd never been in one before . . .
This was where power was: and we — anyone — could enter it, organize in it, shout
in it, laugh at cabaret skits on gender in it’ (182). Giving women this strength and
confidence was one of the WLM’ key achievements.

But feminists used a range of strategies to achieve their aims. Many successful
campaigns were localised, at a time when municipal councils provided education,
housing and a wide range of social services. Feminists began providing services that
women required and then lobbied the state to fund these. This tactic helped establish
more than 40 women’s centres across Britain by the end of the 1970s (Bruley 2016,
729). And feminists established women-only housing cooperatives, some specifi-
cally for lesbians, at a time when women found it hard to rent a property or get
a mortgage without a male guarantor (Egerton 1990). They were committed to
collective ways of working; women’s centres, cooperatives and refuges, arts groups
and educational projects were characterised by imaginative ‘experimental practices’
that were ‘breath-taking’ in their audacity and, often, in their achievements (Hague
2022, 97, 68).

Feminists also worked within existing institutions and sought to persuade col-
leagues and municipal councillors to help them. Feminist teachers created curricula
and activities that challenged gender stereotyping and persuaded many schools to
adopt these (Deem 1978). Feminists supported women workers’ strikes for better
conditions and greater control over their working lives (Moss 2019) and feminist
trade unionists agitated for maternity leave, achieved by the Employment Protection
Act of 1975. They did not get the twenty-four-hour nurseries they demanded, but
their campaigns contributed to a 30 percent increase in nursery places between 1965
and 1979 (Todd 2014, 308).

Feminism was decentralised and grassroots. The few national initiatives grew
out of local campaigns. In 1975, the National Women’s Aid Federation (NWAF)
was established to coordinate the establishment of women’s refuges: by 1977, Brit-
ain had almost 200 (Byrne 1996, 59). In the same year, feminists founded the
National Abortion Campaign (NAC) to oppose a Conservative member of parlia-
ment’s attempt to overturn the 1967 Abortion Act. The NWAF pointed out that
women as a sex were likely to be subjected to male violence and that women’s
political and economic inequality meant that, without refuges, they were unable
to escape violent relationships (Hague 2022). The NAC asserted that a woman
could only achieve liberation if she had the ability to control and plan her repro-
ductive life (Knight and Gorton 1976). In this way, the NAC linked women’s right
to control their bodies to their political and economic rights. Feminists used this
reasoning to argue that women’s reproductive rights should be a priority for the
labour movement, which championed political and economic equality. In 1979,
the NAC and the Trades Union Congress jointly organised a pro-choice demon-
stration that attracted 100,000 participants (Byrne 1996, 60), and the Abortion
Act remained intact.
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1979-1989

Aims and Organisation

At the beginning of the 1980s, the WLM was ‘still . . . a growing, developing move-
ment, with enormous potential’ (Breitenbach 1990, 215). Black feminists instigated
some of the most exciting developments. The Organisation of Women of African and
Asian Descent (OWAAD) was founded in 1978 and, in 1979, became an umbrella for
black women’s organisations. In 1979, Asian women in Southall established Southall
Black Sisters (SBS), which became nationally known for its campaigns against domes-
tic violence and its advocacy for black British and migrant women.

But the women’s movement was weakened. The 1978 WLM conference was the
last, partly because it had been engulfed by an acrimonious debate about separatism
instigated by revolutionary feminists (Rees 2010). These internal divisions weak-
ened the movement. However, a far bigger crisis was heralded by the election of
Margaret Thatcher’s Conservative government in 1979. The Tory governments of
1979-1997 made swingeing public-sector cuts and reduced workers’ rights and em-
phasised ‘traditional’ family values. This forced many feminist groups onto the de-
fensive, with many spending the 1980s fighting to preserve the rights and resources
women had already won. Cuts to council budgets forced many women’s centres to
close, and some feminist groups became preoccupied with filling the gaps left by
threadbare social services rather than with campaigning (Griffin 1995).

Nevertheless, feminists continued to successfully campaign for the original seven
demands. In workplaces and trade unions, they focused on the implementation
and, where necessary, expansion of sex-equality legislation. The provision of anti-
sexist education remained a priority, and feminist lecturers joined schoolteachers in
campaigning for the teaching of women’s history and women’s studies (Evans 1982;
Weiner 1985). Youth work became an important site of feminist activity, often insti-
gated by working-class women who used council funding to broaden the horizons
of girls in Britain’s poorest areas and challenge sex stereotyping (Somerset 2018).

Much feminist activism focused on the seventh demand: freedom from violence
and sexual coercion. The murder of thirteen women and girls in northern England
between 1975 and 1980 by Peter Sutcliffe (dubbed the “Yorkshire Ripper’) and the
inept and sexist response of the police (Smith 1993, 163—205) provoked radical fem-
inists in Yorkshire to form Britain’s first Women Against Violence Against Women
(WAVAW) groups. WAVAW groups mushroomed in the 1980s, campaigning for
the criminalisation of marital rape, fairer police treatment of rape victims and better
policing of male violence against women (Bindel et al. 1995, 66). Radical feminists
also spearheaded campaigns against pornography and for the criminalisation of men
who used prostitutes.

Some feminists pursued freedom from violence in the peace movement. The
arms race between East and West escalated in the early 1980s and, with it, the threat
of nuclear war. When the British government agreed that the United States could
station nuclear weapons in the UK, feminists collaborated with peace activists to
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establish camps close to the bases at Greenham Common in England (in 1981) and
Faslane in Scotland (in 1982). In February 1982, Greenham became a women-only
peace camp. At a time when the world beyond Greenham was an increasingly dif-
ficult place for feminists, the protestors ‘created “a model of how people could live
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differently in society’ through democratic debate, tolerance of conflicting views,
cooperative living and direct action against the base (quoted in Roseneil 2000, 124).

Towards the end of the 1980s, new signs of feminist solidarity emerged in response
to emergent or growing threats. Many feminists were concerned by the global rise
in religious fundamentalism and the dangers this posed to women’s rights. In 1989,
Iran’s Ayatollah Khomeini issued a fatwa (Islamic legal pronouncement) condemn-
ing Salman Rushdie to death for his book The Satanic Verses. In response, some
members of SBS, in cooperation with Labour Party activists, established Women
Against Fundamentalism (WAF). WAF argued that women’s shared experience of
oppression by religious fundamentalists was more vital than the religious or ethnic
differences between them. For many participants, including co-founder Gita Saghal,
the internationalist and anti-racist dimensions of WAF were also important in con-
necting the British women’s movement with the global women’s struggle. ‘[W]e
were defending our secular traditions’, wrote Saghal (2014), ‘an important emphasis
since most people think secularisation is a product of western thinking rather than
having its source in nationalist, anti-colonialist struggles’ (89), and being a priority
for many Asian feminists. This was a direct riposte to ‘multiculturalism’, a strand of
thought on the British liberal left which had gained in popularity in the 1980s and
suggested that attacking different cultures and religions was racist. Against this, WAF
declared that women’s rights were universal. Clara Connolly (2014), another WAF
activist, recalled that

[w]hen WAF was invited to speak [at meetings] . . . we tried to stick to the prin-
ciple of travelling in pairs, from different ethnic or religious backgrounds. This
provided surprises for the audience, and underlined our commitment to fight
fundamentalism in all religions. . . . My role . . . was usually to speak about the
privileged role of Christianity in a supposedly secular Britain. (76)

‘WAF’s work was underpinned by the WLM’s demands for women’s financial and legal
independence and for equal rights. However, the group’s critique of religion and mul-
ticulturalism contributed another dimension to understandings of women’s liberation.

Sex and Gender

Feminists increasingly discussed the relationship between sex and gender, but the
vast majority of them continued to understand sex as biological and gender as con-
structed. In 1979, some revolutionary feminists accused heterosexual women of
sleeping with the enemy (Leeds Revolutionary Feminist Group 1981). Some social-
ist feminists attacked this stance, which they argued presumed that men’s oppression
of women was an inevitable result of male biology (Segal 1989, 14—15). But very few
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feminists believed that biology determined women’s exploitation; most were inter-
ested in exploring the relationship between different factors that may help explain
women’s inequality and, more pressingly, advance their liberation. Even revolution-
ary feminists tended to agree that women’s oppression could not be solely explained
by ‘biology, economics, psychology, or sexuality per se’ (Friedman 1982, 19).

In the 1980s, feminists increasingly clashed over pornography and prostitution.
Some adopted a libertarian stance, arguing that women and men should freely pursue
their sexual desires (Segal 1987, 37). By contrast, many radical feminists proposed that
the equation of pleasure with heterosexuality, the objectification of women and the
commodification of sex were worth interrogating, given that feminists believed that
the personal is political (Garthwaite, 1984). These radical feminists believed that if
gender was constructed, sexuality and desire may be constructed, too.

Some feminists began to ask whether a ‘women’s movement’ was a realisable po-
litical project. In 1978, a small group founded the periodical m/f, which argued that
‘the category of woman is not a pre-given unity’. The m/f group asserted that the
act of organising as women treated womanhood as ‘a fixed and unchanging essence’,
determined by biology and therefore unresponsive to reform (Adams et al. 1978, 2).

In the 1980s, this stance gained more popularity. Thatcherism led many on the
left (including some second-wave feminists) to believe that their agency was now
limited to choices over consumption and cultural practices, not the redistribu-
tion of political and economic power. This encouraged a new stress on personal
and cultural identities. Together with ongoing tensions about class, homophobia
and racism in the WLM, this led some black and Jewish feminists to question
whether the category ‘woman’ ignored important differences between women
(Carby 1982).

But other feminists (including black and Jewish women) questioned the value
of this new form of identity politics. They argued that women shared some impor-
tant injustices and experiences that bridged ethnicity, class or religious differences.
They also challenged the presumption that belonging to a particular ethnic or reli-
gious group meant holding a specific set of beliefs. Feminists had long argued that
women should have the right to act in a variety of ways, unconstrained by gender
stereotypes. Many of them now also argued that black or Jewish people should not
be expected to conform to particular behaviours or customs that were often de-
vised or upheld by conservative male religious or ‘community’ leaders. SBS faced
‘immense hostility’ from some other black feminists when the group objected to
police neglect of male violence within black and Asian communities (Patel 2014, 58).
Their opponents argued that state intervention in black communities was inher-
ently racist because it failed to respect distinct ethnic or religious values. Against
this, SBS contended that freedom from violence and freedom of expression were
universal rights.

Much second-wave feminist politics focused on tackling issues and interests that
transcended women’s diverse cultural identities. Consciousness-raising had encour-
aged women to explore their identities as well as other aspects of their lives, but
many British feminists agreed with the black American feminist June Jordan that
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identity ““may be enough to get started on but not enough to get anything fin-
ished” (quoted in Parmar 1989, 61). In deliberately challenging gendered stereo-
types through their assertive demands, militancy and intervention in traditionally
masculine fields, feminists argued that socialisation could be overcome and cultural
norms overturned. The notion that some cultural practices were beyond politi-
cal critique, and some cultural identities immutable, sat uneasily with the second
wave’s recognition that gender was socially and politically constructed.

By the late 1980s, some feminists, including the founders of WAFE criticised
‘identity politics’ for treating certain religious and cultural practices as sacrosanct,
rather than examining whose interests they served (a question feminists had long
asked of gender; Bard 2014). By contrast, WAF’s ‘sisterhood’ was rooted in ‘a politics
of solidarity that both recognises difference and also unites round common political
values’ (Patel 2014, 59). WAE like so many second-wave campaigns, developed from
a political analysis of women’s exploitation, not from the presumption that women
shared a cultural identity.

During the 1980s, feminists in Britain and further afield began to interrogate
the extent to which aspects of womanhood were ‘natural’. Psychoanalysis, which
increased in popularity in the 1980s, and the development of new reproductive
technologies — the first baby to be conceived using in vitro fertilisation (IVF) was
born in Britain in 1978 — raised questions about how far brains and bodies were
malleable (Alexander 1991; Rowbotham 1989). Rapid advances in computing and
robotics raised further questions about how far human biology could be transformed
(Haraway 1987). These new perspectives led a minority of feminists to wonder
whether certain sexed aspects of womanhood were more historically contingent
than had earlier been assumed. In subsequent decades, these discussions would be
taken in new directions by postmodernist feminism and the trans rights movement
(see Jones, this volume).

The impact of these discussions should not be over-estimated. They were almost
entirely confined to academic research, and most of the feminists involved reflected
on the relationship between sex and gender, rather than concluding that sex was
unimportant or nonexistent. Most feminists believed that women’s reproductive and
bodily autonomy was essential, and therefore, being able to name and understand
sex was important — but they did not see biology as destiny. This informed the lim-
ited discussion provoked by the very small number of male-to-female transsexuals
(‘transgender’ identity in its twenty-first-century sense did not yet exist). Feminists
did not see male-to-female transsexuals as women, because transsexuals neither had
female bodies nor had they experienced female socialisation — a distinction that
the small number of British transsexuals tended to accept (Morris 2018). Feminists
viewed transsexuality as a response to repressive gender roles. They encouraged men
who were uncomfortable with masculine roles to collectively reject these rather than
seeking identification as women, pointing out that sex was distinct from gender and
that women should not be defined by femininity or men by masculinity (McNeill
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1982, 83—84). But this was not an issue that most feminists encountered, because the
number of transsexuals was so tiny.

Most feminists remained committed to single-sex space. In 1982, the decision by
women at Greenham Common Peace Camp to exclude men was motivated both
by men’s attempts to dominate the camp and by the women’s positive experience of
living and organising together (Harford and Hopkins 1984, 32-33). The ‘principle
of separate space’ was the guiding objective for feminist youth workers, because
this meant activities and workers’ training were shaped entirely by women’s needs,
whereas mixed-sex youth work tended to be dominated by boys and men. The pro-
vision of time and resources helped both the workers and the young women they
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served to “‘believe in themselves™ (quoted in Somerset 2018, 89), leading many
to try new activities and encouraging some to return to education or escape abu-
sive relationships (Somerset 2018, 89). Feminists worked hard to maintain women-
only refuges and women’s centres. And WAE, like many earlier feminist initiatives,
was committed to women-only organisations and some exclusively female activities

while cooperating with sympathetic mixed-sex groups.

Strategies and Achievements

Despite the travails of the 1980s, feminists used direct action, pragmatic alliances
with like-minded groups and lobbying to achieve some important victories. Mikhail
Gorbachev, secretary general of the Soviet Union, credited the Greenham women’s
campaign with helping bring about the 1987 Intermediate-Range Nuclear Forces
Treaty between the USSR and the US, which paved the way for cruise missiles to
leave Greenham in 1991 (Pettit, 2006, 8, 193). At Greenham and in other single-sex
campaigns, women shattered their own preconceptions of their capabilities. They
discovered they could be “brave’ in the company of like-minded women: “It
dragged me . . . out of doing as I was told’”, one Greenham protestor recalled
(quoted in Roseneil 2000, 120). Gendered identities, far from being innate, could
be jettisoned — sometimes swiftly.

Feminists” hard and often unpaid work increased the number of Women’s Aid
groups and refuges, despite public spending cuts (Breitenbach 1990, 221). Grassroots
campaigners raised awareness of male violence against women by organising Reeclaim
the Night marches (the first in 1977), public meetings and protests: SBS adopted a
tactic of Indian feminists by publicly protesting outside the homes of victims (Patel
2014, 59). And feminist researchers and campaigners worked with police forces
and councils to improve the treatment of rape victims and contributed to women’s
greater willingness to report rape. The number of recorded cases in England and
Wales rose from 1,842 in 1985 to 5,930 in 1996 (D’Cruze 2001, 210). In 1989 the
Scottish courts ruled that marital rape was a crime, and two years later, marital rape
was criminalised in England and Wales. However, the rise in the number of women
reporting rape was not matched by an increased conviction rate: 24 percent of
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reported rapes led to a conviction in 1985 but less than 10 percent in 1996. Experts
attribute this to the police and Crown Prosecution Service dropping cases in which
the victim knew the man who raped her (Gregory and Lees 1991, 91).

Feminists had a tangible impact in both schools and universities. They persuaded
schools and local authorities to devise and implement policies to tackle sex discrimi-
nation (Leonard 2006). By the 1990s, 50 percent of university entrants were women,
and an increasing minority enrolled on science and engineering courses (Dyhouse
2001, 130). By the 1990s, approximately 100 British universities offered women’s
studies courses (Coate 1999, 17). Feminist campaigners also thwarted attempts by
religious fundamentalist groups opposed to women’s equality to take over some of
Britain’s state schools (Patel 2014, 62).

Feminists helped to advance lesbian and gay rights. In 1988 the Conservative
government introduced Section 28 to prohibit local authorities in England, Scotland
and Wales from ‘promoting’ and teaching about homosexuality. In the following
year, lesbian feminists were among the founders of Stonewall, the lesbian and gay
rights organisation. Stonewall’s campaign against Section 28 eventually achieved its
repeal in 2000 in Scotland and 2004 in England and Wales. But feminists also rec-
ognised that lesbians had distinct needs. In the 1970s, lesbian mothers generally lost
custody battles for their children. The tenacity of some of these mothers and the
work of feminist lawyers changed this. In 1994, the Court of Appeal ruled that les-
bianism did not make a woman an unfit mother (Radford, 1995).

Women made less progress economically. In 1971, women composed 38 percent
of the workforce. Sex equality legislation, and campaigns to extend and enforce this,
meant that by 2001, women composed 45 percent of the workforce, and a growing
proportion were in the professions (Scott et al. 2008, 4-5, 10—12). In 1980, women
were paid on average 30 percent less than men; by 2001, they were paid 18 percent
less, although this gap was far higher — 40 percent — among part-time workers.
These were qualified victories: women workers remained disproportionately con-
centrated in low-paid, insecure jobs (Scott et al. 2008, 9-10). Nevertheless, women’s
increasing employment opportunities and rights provided them with a greater de-
gree of financial independence from men.

The Backlash against Second-Wave Feminism

The questions about womanhood raised by identity politics were being debated in
universities — especially in the North American academy — by the mid-1980s. Schol-
ars such as historian Joan Scott and philosopher Judith Butler argued that there were
no universal truths and that womanhood was a social construction (Scott [1986]
1988; Butler 1990). In the 1990s, this argument gained wider purchase in higher
education. It owed something to second-wave feminists’ demonstration that gender
was a social construction. But it was antithetical to the second-wave feminist un-
derstanding that the relationship between sex and gender was vital to understanding
women’s oppression and fighting for their liberation. This postmodern version of
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womanhood failed to recognise that women were united by some important shared
experiences and that recognising the commonality of their sex actually enabled fem-
inists to challenge gender stereotypes while identifying women’s specific needs. By
contrast with the second-wave activists’ call for women’s liberation, postmodernist
feminism — sometimes called ‘third-wave’ feminism — focused on a much more aca-
demic and less ambitious task: problematising, or ‘queering’, the linguistic categories
of sex and gender (Jones, this volume).

The WLM’s legacy came under sustained political attack in the 1990s. As neo-
liberal governments continued to cut back public services, women’s resources suf-
fered. Charitable and religious groups — some of them hostile to feminism — stepped
in to fill the gaps. As the space for feminist activism shrank, the influence of ideas
antithetical to the WLM grew. Liberal feminism gained popularity in workplaces,
in the media and among policymakers. Liberal feminists had more limited ambi-
tions than second-wave activists had espoused, focusing on women’s ability to ‘em-
power’ themselves individually rather than campaigning for political and economic
equality. This was never the whole picture: women’s networks did develop in poli-
tics and business and challenged the ‘glass ceiling’ there, but they were confined to a
small, mostly affluent minority (Moss 1995).

Both liberal and postmodern versions of feminism drew attention away from
structural inequalities and the value of collective challenges to the status quo.
In universities, budget cuts resulted in the closure of some women’s studies courses;
postmodernism meant that others were replaced by gender studies (Davis et al.
2006). This new emphasis on ‘gender’ reflected a wider trend in civic institutions
and workplaces, away from centring women in policy and research towards an
emphasis on ‘gender blindness’ or ‘diversity’. This approach emphasised tolera-
tion of difference rather than redistribution of power (Mirza 2006; Patel 2011).
In education, it meant shifting the spotlight from girls’ continued alienation from
traditionally ‘masculine’ subjects and boys’ long-standing domination of classroom
discussion to improving boys’ performance in those subjects in which girls did bet-
ter (Leonard 2006).

Yet many of the ideas and strategies of the second wave survived. Some groups,
including SBS and Justice for Women, continued to work in the twenty-first century.
And new groups emerged, such as Woman’s Place UK (WPUK), founded by social-
ists and trade unionists in 2017 to campaign for women’s sex-based rights. WPUK’s
conscious debt to the second wave is evidenced by their ‘Five Demands’ (WPUK
2018), and their distinction between sex as biological — which underpins their em-
phasis on women’s bodily autonomy — and gender as a restrictive construction that
feminists must challenge.

Conclusion

Second-wave feminists’ achievements transformed women’s lives and rights. These
feminists based their activism on the understanding that while sex is biological,



100 Selina Todd

gender is a social construct. In the early 1970s, this was a radical idea; by the 1990s, it
was widely accepted. Some postmodernist thinkers have challenged this understand-
ing, but it remains embedded in British equality law.

‘Sisterhood’ never meant sameness or harmony. Feminists did not believe that
women shared an innate identity; rather, they mobilised around a set of shared
political principles, honed by debate. By using female networks, direct action,
research, lobbying and strategic alliances, they enacted lasting social and political
change. Their actions explain why women’s participation in education and em-
ployment expanded and their legal rights increased in the late twentieth and early
twenty-first centuries (Scott et al. 2008; Patel 2011).

The argument that ‘woman’ is not a useful category for analysis or activism was
initially confined to university seminar rooms. It entered the political mainstream
in the early twenty-first century (see Jones, this volume). But the achievements of
second-wave feminists undermine its premise. By arguing for the importance of sex,
second-wave feminists drew attention to women'’s specific needs. They recognised
the importance of women’s bodily autonomy as a foundation for achieving equality
with men. In the absence of this recognition that sex matters, women’s bodies and
choices can be treated as less important than male desire.

But feminists also showed that biology is not destiny. They both asserted women’s
right to have their sex-specific needs met and challenged gendered assumptions
about women’s abilities. In this way, second-wave feminists mounted a sustained,
ambitious, wide-ranging attack on women’s oppression and exploitation. Their ar-
guments, and the myriad strategies that they used to pursue their goals, increased
women’s political and economic rights and influenced social attitudes. The creation
of single-sex space enabled women to challenge gender stereotyping and forge sis-
terhoods that fought campaigns, offered mutual support and pioneered new ways of
living. Yet as the backlash against their achievements shows, women can never take
these rights and opportunities for granted.
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WHY DO WE NEED DATA ON SEX?

Alice Sullivan, Kath Murray and Lisa Mackenzie

Data on sex has been collected by health scientists, social scientists, and public bodies
for centuries. Sex is recognised as a fundamental variable, which affects health and
social and economic outcomes. This chapter explains why collecting data on sex is
important and documents some examples of public bodies and surveys moving away
from data collection on sex. We address the reasons why we are losing data on sex
and examine the arguments that have been used to oppose data collection on sex.
In conclusion, we argue that accurate data on sex is essential for the human sciences,
for policymaking, and to tackle sexism.

Sex matters

Why do we collect data on sex? The reason is that differences between the sexes are
an important factor for analysis in most, if not all, of the areas that social and health
scientists address. We outline a few examples below.

Demography: Sex, alongside age, is a fundamental demographic variable, vital
for projections regarding fertility and life expectancy (Grundy and Murphy 2015).
In some parts of the world, sex-selective abortion leads to substantially more male
than female births, due to a preference for sons (Chao et al. 2019).

Physical health: Sex has systematic effects on physical health (Koblinsky et al.
2018). Some conditions only affect males or females. Only females experience preg-
nancy, menstrual periods, and menopause. Only males suffer testicular cancer, and
only females experience gynaecological cancers. Other conditions are more preva-
lent in one sex or the other; for example men are more likely to have heart attacks,
whereas women are more likely to suffer osteoporosis. Health behaviours also vary
according to sex, with men typically engaging in more ‘risky behaviours’ such as
smoking and excessive alcohol consumption.
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Mental health: Women report higher rates of depression and anxiety than men,
although men are more likely to commit suicide (Ploubidis et al. 2017).

Crime: Men commit more crime than women, a pattern that holds over time and
internationally (Smith 2014). Violent and sexual crime is particularly rare among
women (Phoenix, this volume).

Education: Historically, women and girls were excluded from advanced educa-
tion. In much of the world, such discrimination is still prevalent (Benjamin, this vol-
ume). In recent decades, women in advanced industrialised societies have surpassed
male attainment on indicators such as the likelihood of gaining a university degree.
However, substantial variation in the field of study persists; for example males are
more likely to study science, technology, engineering and maths, while females are
over-represented in languages and humanities subjects (Cassidy et al. 2018).

Employment: Women have traditionally been excluded from many occupations
and still face barriers in the workplace, some of which are due to maternity and
being the primary carers for children and other family members. Social scientists
have analysed the ‘gender pay gap’, meaning the gap in pay between the sexes, and
documented sex differences in entry and progression in different fields of employ-
ment (Bryson et al. 2020).

Religion: Women are more likely than men to be affiliated with a religion and to
express religious beliefs (Voas et al. 2013).

Social and political attitudes: Women were traditionally more likely to vote for
right-wing parties than men, but this pattern has reversed over time (Shorrocks
2018).

In research in all of these areas, sex is not examined in isolation but in conjunc-
tion with other important characteristics such as socio-economic position, ethnic
group and age. The ability to understand the intersections between these variables
is important.

The biological cannot be neatly parcelled oft from the social, since human beings
are both biological and social animals. The term biosocial describes the interaction
between biological and social factors, an important focus in multidisciplinary re-
search across the health and social sciences.

Losing data on sex: UK surveys and administrative data

Despite its importance as an explanatory variable, many UK public bodies have
ceased collecting data on sex, often replacing it with data on self-declared gender
identity, or with a fudge between gender identity and sex. This is despite the fact
that public bodies are bound by the Public Sector Equality Duty within the Equality
Act 2010 (EA2010) to monitor and publish data on the protected characteristic of
sex. The EA2010 defines sex in binary terms: a “woman’is a ‘female of any age’, and
a man is a ‘male of any age’.

The Ofhice for National Statistics (ONS) sought to redefine sex to encompass
gender identity for the purposes of the 2021 England and Wales census and was
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only prevented via a legal challenge (Sullivan 2021). In Scotland, the guidance for
the 2022 census allowed people to answer the sex question according to their gen-
der identity.

The loss of data on sex is an international phenomenon. Scotland’s chief statistician
has stated that collecting data on biological sex is justifiable only ‘in a small number of
instances . . . on an individual basis for a very specific purpose’ (Scottish Government
2021, 11). Statistics Canada (2021a) and Statistics New Zealand (2021: 8) advise that
asking about gender rather than sex should be the default approach.

In this section, we provide further examples from the UK.

Gender pay gap (UK Government Equalities Office)

Since 2017, UK public authorities and private sector employers with headcounts
of 250 or more have been required by law to report annually on their ‘gender pay
gap’ — the difference between the average earnings of men and women. However,
UK government guidance states that employers ‘should be sensitive to how an em-
ployee identifies in terms of their gender’ and that ‘where the employee does not
self-identify as either gender, an employer may omit the individual from the gender
pay gap calculation” (Government Equalities Office 2021). This means that gender
identity is recorded rather than sex, and employees who identify as non-binary are
excluded from the data, making it impossible to assess whether non-binary males
may have different labour market experiences from non-binary females. It is not
obvious why employers would be less likely to discriminate against a woman simply
because she identifies as non-binary. For example, employers may still discriminate
based on the perceived risk of pregnancy and maternity, irrespective of self-defined
gender identity.

Crime

Crime statistics rely on reporting by the police. Many police forces record crimes by
male suspects as though they were committed by women at the request of the per-
petrator. The Criminal Justice Act 1991 requires the secretary of state for England
and Wales to publish relevant information for the purpose of avoiding discrimina-
tion, including sex and race discrimination. To meet this requirement, the Ministry
of Justice publishes ‘Statistics on Women and the Criminal Justice System’, which
compiles statistics from a range of data sources, including the police, courts and pris-
ons (Ministry of Justice 2020a). The accompanying Technical Guide states that the
publication is aimed at understanding ‘trends in the CJS [criminal justice system] in
England and Wales, and how these vary between the sexes and over time’ (Ministry
of Justice 2020b, 4). However, it explains further that ‘given the range of recording
practices throughout the CJS, it is likely that most recording includes a mixture of
physiological and personal identity’ (Ministry of Justice 2020b, 6). These variously
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include sex as ‘self-identified’, ‘self-reported’, ‘officer identified’, and a mix of the
above (Ministry of Justice 2020b, Table G.01).

In 2021, Police Scotland confirmed that in cases of rape or attempted rape ‘if the
male who identifies as a woman were to attempt to or penetrate the vagina, anus or
mouth of a victim with their penis, Police Scotland would record this as an attempted
rape or rape and the male who self-identifies as a woman would be expected to be
recorded as a female on relevant police systems.” (Hunter Blackburn et al. 2021).

National Health Service

Over the past twenty years, there has been a gradual shift away from recording
and analysing sex in National Health Service (NHS) data sets. Patient data sets
have replaced data fields denoting biological sex with fields denoting self-declared
gender identity. In 2002, the NHS introduced a ‘Person Sex’ data field, with two
sub-fields: ‘Gender at Registration’ (sex registered at birth) and ‘Gender Current’
(self-identified). Around 2016, the NHS replaced these subfields with ‘Person Phe-
notypic Sex’ (observed sex) and ‘Person Stated Gender’, respectively. However, the
former is only used in three NHS national data sets (relating to maternity services
and neonatal outcomes) and is missing entirely from the NHS patient demographic
database (Fair Play for Women 2021).

The NHS% failure to record biological sex on patient records has led to trans
patients not being called in for screening for conditions which may affect them due
to their sex (Richards 2018). This has potentially fatal consequences for trans peo-
ple. Administrative data based on patient records is also a vital resource for health
research. Throughout the UK, individuals can change their NHS ‘gender’ marker
on request. In Scotland, NHS National Services Scotland (2014) confirmed that
‘[n]o evidence is required; the patient simply needs to advise either their GP practice
or Practitioner Services that they wish to change their gender’ (1).

Higher Education Statistics Authority

The role of the Higher Education Statistics Authority (HESA) is to ‘collect, assure
and disseminate data about UK Higher Education’ (HESA 2022a). Higher educa-
tion institutions return data to HESA on both their staff and students. Data on sex
are collected alongside other characteristics such as age, ethnicity and institution.
For students, the information includes the subject of study, and for staff, it includes
salaries. For staff records, in 2017/8 HESA replaced the binary ‘legal sex’ variable
with a variable labelled ‘sexual identification’. The variable description stated: “This
field records the sex of the member of staff’ and provided three response categories:
male, female and ‘other’. The ‘other’ category included ‘people who associate with
the terms intersex, androgyne, intergender, ambigender, gender fluid, polygender
and genderqueer’ (HESA 2018). Yet in reality, being androgynous or otherwise gen-
der non-conforming in no way implies that one lacks a sex.



108 Alice Sullivan, Kath Murray and Lisa Mackenzie

Student records followed the same structure, with an ‘other’ option. For tax-
reporting purposes, there are only two sex categories, male and female. HESA guid-
ance stated:

It is therefore no longer possible to ask staff one question about sex, as staft who
select ‘Other’ cannot be reported to the HMRC (Her Majesty’s Revenue and
Customs). We would recommend that providers ask staff about sex in two sepa-
rate surveys at two separate points in time to avoid any confusion.

(HESA 2019)

Yet the confusion lay entirely with the HESA if they imagined that the sex binary
only existed for tax purposes.

The number of students reported as identifying their sex as ‘other” has increased
more than tenfold over a five-year period, from 510 individuals in 2014/15 to 5,505
in 2020/2021 (HESA 2022b). While many universities have no students at all who
claim that their sex is ‘other’, some have a surprising number of such students. Ac-
cording to the HESA, the University for the Creative Arts had 285 other-sexed
students in 2019/20, 4 percent of its student body.

The HESA dropped its guidance on the definition of the ‘other’ sex category in
2021 and, in 2022, issued amended guidance in line with the England and Wales
Census so that the sex variable reverts to legal sex, and the ‘other’ category is only
intended for use in the case of non-UK nationals for whom an additional category
is legally recognised by their country of citizenship (HESA 2022c¢). Thus, the HESA
no longer treats gender non-conformity as a third sex.

Athena Swan Charter

The Athena Swan Charter was established in 2005, initially to encourage com-
mitment to advancing the careers of women in STEMM (science, technology,
engineering, maths and medicine) subjects in higher education. Monitoring gaps
between men and women in recruitment and career progression was an essential
feature of the scheme. Yet, in 2016, Athena Swan recommended that data collec-
tion should be based exclusively on gender identity, not sex: ‘Asking questions
about gender is more inclusive than asking questions about sex’ (Equality Challenge
Unit, 2016).

By 2021, the recommended question on ‘gender’ included non-binary identities
(AdvanceHE 2021):

‘How would you describe your gender?

* Man

*  Non-binary

* Woman

e In another way (specify, if you wish)
e Prefer not to say’.
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If higher education institutions collected data on gender identity in addition to
sex, this would provide useful insights into the experiences of trans and non-binary
people of each sex. Yet Athena Swan explicitly recommended against asking about
both sex and gender identity, as they claimed this could lead to people who identify
as trans being outed.

Athena Swan’s embrace of ‘the wider definition of gender beyond male and fe-
male’ (Advance HE 2020) meant that sex had been jettisoned.

Following critical commentary which attracted media coverage (Sullivan and
Armstrong 2021) Advance HE took down their data collection advice in December
2021. Subsequent guidance (AdvanceHE 2022) recommended asking “What is your
sex?” with options ‘Male’, ‘Female’, and ‘Prefer not to Say’. A separate question on
gender identity was also recommended.

Why are we losing data on sex?

It 1s difficult to think of an area of life where sex is not an important dimension for
analysis, and few quantitative social scientists today would question the central place
of sex as an analytic category. So why are surveys and administrative data collection
exercises moving away from asking about or observing sex?

The erasure of sex in data collection has been driven by quiet lobbying and has
often gone under the radar (Sullivan 2020, 2021). Gender-identity lobbyists have
campaigned to remove sex as a protected characteristic in law and to replace sex
with gender identity in data collection (Jones and Mackenzie 2020). Much of this
campaigning has occurred without public debate, due process or democratic scru-
tiny, a process termed ‘policy capture’ (Murray and Hunter Blackburn 2019). The
removal of sex-based data collection is part of a wider supranational political project,
aimed at replacing sex with self~defined gender identity in law and policy (Murray
et al. 2020).

Adding to these dynamics, the gender identity lobby is marked by intolerance of
dissent and has waged a remarkably successful campaign to shut down debate, mak-
ing it difficult to challenge the loss of data on sex. Academics have faced harassment
simply for asserting the reality and social salience of sex (Suissa and Sullivan 2021).
This has a chilling effect, meaning that normal open and rigorous discourse is ef-
fectively suspended.

The arguments against collecting data on sex

Arguments against data collection using a conventional binary sex variable typically
confuse sex, gender and gender identity and aim to problematise the concept of sex.
Many of the public bodies and organisations influenced by such arguments may be un-
aware of their intellectual provenance, rooted in ‘a set of inter-locking fallacies about
sex which derive from a strand of postmodernist queer theory’ (Sullivan 2020, 520).

‘We address the main arguments against collecting data on sex, and related confla-
tions and fallacies, next.
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Conflating sex, gender, and gender identity

The gender-identity movement uses the term gender to refer to both gender (a social
construct) and gender identity (an individual self-perception; Todd and Sullivan, this
volume). Yet, whereas gender is rooted in sex and how others treat us based on our
sex, gender identity derives its meaning in opposition to sex. A male may ‘identify
as’ a woman, whereas a female simply is a woman.

Statistics Canada’s definition of ‘gender of person’illustrates the lack of clarity re-
garding what gender refers to. This definition includes gender identity, ‘which refers
to the gender that a person feels internally and individually’, and gender expression,
‘which refers to the way a person presents their gender, regardless of their gender
identity, through body language, aesthetic choices or accessories (e.g., clothes, hair-
style and makeup), which may have traditionally been associated with a specific
gender’ (Statistics Canada, 2021b). So, does gender refer to ‘identity’, or is it ‘ex-
pression’? And what is the basis of the ‘specific gender’ with which certain gender
expressions have traditionally been associated?

Attempts to capture some combination of sex, gender and gender identity in a
single survey item fall foul of basic principles of questionnaire design, including that
multiple-choice response options requiring a single answer must be mutually exclu-
sive. The 2021 NHS Staff Survey provides an example of a set of response categories
which breaks this principle, asking “What of the following best describes you?: Fe-
male; Male; Non-Binary; Prefer to Self-describe; Prefer not to say’ (NHS 2021, 7).
The question’s wording leaves it unclear what the target of the question is, that is,
what information is actually sought. The categories are not mutually exclusive, be-
cause non-binary people have a sex — they are either male or female. If the question
is intended to record sex, the ‘prefer to self-describe’ category is both redundant and
mysterious. A person’s identity may be non-binary or any other preferred descrip-
tion, but this should be captured in a separate question on gender identity, not be
confused with sex. Confusing the two concepts leads to poor-quality data on both.

The sex question in the Australian 2021 census includes a ‘non-binary sex re-
sponse category’ for ‘people who wish to report their sex as other than male or
female’ (Australian Bureau of Statistics 2021a). Statistical standards from the Austral-
ian Bureau of Statistics (Australian Bureau of Statistics 2021b) state that ‘a person’s
reported sex can change over the course of their lifetime and may differ from their
sex recorded at birth’. The same claim is made by Statistics New Zealand (2021,
17). At a Scottish High Court Appeal hearing on the definition of sex in Scotland’s
2022 census, counsel for the Scottish Government claimed: ‘It may once have been
thought that sex at birth is immutable. It is no longer so’ (MurrayBlackburnMac-
kenzie 2022). Yet sex is immutable — what may actually change is gender identity.

Are sex categories oppressive?

Judith Butler ([1990] 2007) is the most influential theorist behind the denial of the
material reality of sex. Butler understands gender as a performance rather than a
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social structure (Jones, this volume). Butler asserts that sex and gender cannot be
distinguished, and argues that sex is socially constructed, in the radical sense that
sexed bodies do not exist prior to the categories that people use to describe them in
language and law. In other words, sex categories do not describe the sexes but rather
create them. This claim seems incredible. Lacking both linguistic and legal catego-
ries, can a dog not recognise a bitch when he meets one or vice versa?

For Butler, the categories themselves are responsible for social hierarchy and op-
pression: ‘The “naming” of sex is an act of domination and compulsion, an insti-
tutionalised performative that both creates and legislates social reality by requiring
the discursive/ perceptual construction of bodies in accord with principles of sexual
difference’ (Butler 1990, 2007, 157). Sex categories are described as ‘violent’. This
idea that categories are violent is taken quite literally by Butlerians. For example,
Lloyd (2013, 828) claims that the ‘constant and unrelenting violent (re-) production
of bodies as sexed operates to uphold the norm of compulsory heterosexuality that
requires this binary designation of the sexes in the first place’ and draws an analogy
between such categorisation and a brutal murder. This view underpins the vitriolic
response of gender-identity activists to sex-based data collection.

But if categories are responsible for oppression, rather than helping us to describe
it, why not apply this logic to other categories? For example, we could abolish pov-
erty simply by ceasing to categorise people as poor. The belief that categories are
violent implies that empirical social science is an inherently thuggish pursuit.

A further claim is that sex categories ‘deny the existence’ of trans people. The
claim that asking people their sex denies their existence appears odd, given that the
concept of being transgender does not make sense without the existence of a dispar-
ity between sex and identity, which, in turn, implies that sex is real. Yet the assertion
that “Trans Women Are Women’ is taken to imply that any acknowledgement of
biological sex is a denial of trans people’s identities, whereas if we distinguish be-
tween identity and material factors, it is clear that we can acknowledge everyone’s
identities without denying their sex.

Are there more than two sexes?

Data standards produced by Statistics New Zealand (2021, 21) suggest that it is
incorrect to view sex as a fixed binary variable. They reference Gender Minorities
Aotearoa, which define the ‘sex binary’ as follows:

An incorrect system of viewing sex as consisting solely of two categories, termed
male and female. . . . This system is oppressive, and is a cause of marginalisation
for people who do not fit within the sex binary, including many trans and inter-
sex people.

(Gender Minorities Aotearoa, 2020, 6)

The claim that sex is ‘assigned’ rather than observed at birth appears regularly in
official documents, for example, Statistics Canada’s 2018 guidance refers to ‘sex at
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birth . . . typically assigned based on a person’s reproductive system and other physi-
cal characteristics’.

The claim that there are more than two sexes, and the related idea that sex is
‘assigned at birth’, is associated with the influential queer theorist Anne Fausto-
Sterling. Fausto-Sterling (1993) initially posited the existence of five sexes, later slid-
ing into the claim that sex is a continuous variable: ‘Indeed, I would argue further
that sex is a vast, infinitely malleable continuum that defies the constraints of even
five categories’ (21). She then dialled back from such bold claims, in favour of the
more nebulous notion that ‘sex and gender are best conceptualised as points in a
multidimensional space” (Fausto-Sterling 2000, 22). No one has yet attempted to
operationalise such a view of sex empirically.

In an attempt to problematise the concept of binary sex, Fausto-Sterling grossly
exaggerated the number of people with ‘intersex’ conditions, now known as dif-
ferences of sex development (DSDs). DSDs are a group of rare conditions which
lead to sex development which differs from the norm (Hilton and Wright, this
volume). Fausto-Sterling (2000, 20) claimed that 1.7 percent of the population
has an intersex condition. Going further, Judith Butler (1990) has claimed that ‘a
good ten percent’ (146) of people have chromosomal variations outside of the XX/
XY norm. Butler attributes this statement to a scientific paper in the journal Cell
which, in fact, contains no such claim (Page et. al. 1987). In reality, conditions in
which chromosomal sex is inconsistent with phenotypic sex or in which the phe-
notype is not classifiable as either male or female account for only 0.018 percent
of births (Sax 2002).

It is clearly a fallacy to suggest that the existence of a small minority of anomalous
cases invalidates the existence or usefulness of a categorical variable. As an ethical
principle, general data collection exercises should not request information on rare
conditions, because this would be intrusive and may potentially identify individuals.
Nor can it be justified, since there will not be enough cases for any useful analysis.
The appropriation of DSD conditions in the service of a distinct ideological cause
is deemed insensitive by many individuals and families affected by DSDs (DSD
Families 2021).

Does gender identity always trump sex?

Is it possible that it is really gender identity, and not sex, which affects people’s lives?
This argument suggests that sex is a mere proxy for gender identity as the true un-
derlying explanatory variable. The claim that gender identity should replace sex is
very different from the claim that gender identity matters in addition to sex.

For some outcomes, such as the risk of becoming pregnant or contracting tes-
ticular cancer, the evidence against the assertion that gender identity is always the
salient variable is overwhelming. In others, such as patterns of criminality, empirical
evidence also suggests that sex trumps identity (Dhejne et al. 2011; Fair Play for
‘Women 2020). The hypothesis that sex is never a relevant variable is an extraordinary
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one and would require extraordinary evidence to support it. No such evidence has
yet been put forward.

The hypothesis that gender identity is a more powerful predictor than sex for any
particular outcome cannot be tested without data on both sex and gender identity.
Those who use the claim that gender identity trumps sex as a justification for not
collecting data on sex seek to make it impossible to test their assumptions. This
demonstrates a radically anti-scientific approach to evidence.

Has sex changed over time?

The Office for National Statistics stated in 2017 that ‘[w]ithin today’s society the
traditional view of gender as a binary classification, male or female, is changing’. No
one would deny that gendered roles have changed over time. But does that really
imply that humans no longer have just two sexes, male and female? Or that sex is no
longer relevant to our lives?

It is certainly the case that demographic variables can change over time. For
example, the ethnic group categories used in a society at any given time will tend
to reflect the groups that are numerous enough to capture meaningfully and so will
change in line with migration flows and fertility. Occupational categories and social-
class schemas are revised due to changing labour markets. New questions are added,
for example the addition of questions on sexuality and gender identity as these
categories have become politically visible. No one has argued against collecting data
on gender identity, however. The contested issue is the attempt to remove sex via
redefinition in terms of gender identity.

Categories like race and social class are socially constructed. These categories
change as society changes. But sex is different. The social implications of being male
or female have certainly changed over time and differ between cultures. But the bio-
logical categories remain constant and have been recognised in all societies through-
out history for the simple reason that they are the basis for human reproduction.

Is asking people’s sex a violation of their privacy?

The view that collecting data on sex may constitute an unlawful violation of privacy
has gained wide traction. The Government Equalities Office (2021) advice to em-
ployers on reporting the gender pay gap suggests that collecting data on sex would
be unduly intrusive. Public Health England told sexual health and HIV clinics to
stop collecting data on the sex of service users after advice from the LGBT Founda-
tion that it may be unlawful to do so (Newman and Bindel 2021). A similar position
has been put forward by the Equality and Human Rights Commission, although it
has subsequently changed its view (MurrayBlackburnMackenzie 2021).

Surveys ask about many aspects of people’s lives which may be deemed sensi-
tive, from a person’s salary to their sexuality. So it is odd that asking about some-
thing which is, in the vast majority of cases, readily observable, should be deemed
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a privacy violation. Moreover, both survey and administrative data sets are typically
anonymised so that analysts cannot identify individuals.

In the case of surveys, participation is voluntary, and participants also have the
option of not responding to particular questions which they do not want to answer.
A ‘prefer not to say’ option is often explicitly provided.

One data collection exercise which compels respondents to provide data on sex
is the census. There is a legal obligation to respond to the census and its required
particulars, including sex. However, even in this case, it is clear that requiring data
on sex is lawful. Justice Swift, addressing this point in the judicial review of the sex
question in the England and Wales Census, ruled that it was unlikely that there was
any privacy breach in requiring information on a person’s sex but that if it were, it
would be justified, as the question would be posed in pursuit of a legitimate objec-
tive. He further noted the careful and confidential way in which census information
is used (Sullivan 2021).

We recognise that there are sensitivities here because some respondents may pre-
fer not to acknowledge their natal sex. Nevertheless, the purpose of data collection
is to provide accurate data which can be used to identify and address social problems.
Data collection must always treat respondents with respect but should not lose sight
of its function.

Has sex always been self-identified?

Items in surveys are typically self-reported, which means that people are asked to
report various facts about themselves and their lives, such as their sex, age, who they
live with, how much they earn and so on.

The argument is sometimes made that, since sex has typically been self-reported,
it has therefore always been a self~identified measure, implying that it has always re-
ferred to gender identity rather than sex. For instance, in relation to the sex question
in Scotland’s census, the National Records of Scotland (2021) stated that ‘the self-
completion nature of the survey, combined with there being no previous guidance
can be seen as having enabled respondents to reach their own conclusions on how to
complete the sex question i.e. self-identification’. Similarly, following changes to the
Scottish Household Survey (SHS) in 2018, which saw the longstanding binary sex
question replaced with a gender-identity question, the Scottish government claimed
that the survey had never collected data on sex:

As the questions have always reported gender based on what respondents tell
interviewers, there has been little change to the concept behind the question
being asked. Biological sex is not collected and has never been asked in the SHS.

(Scottish Government 2019, 300)

This conflation of self-reported sex and gender self-identification is misleading. Selt-
reported data and self-identification are different things. Self-report means that an
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individual provides their own information, whereas self-identification implies that
the information is about the individual’s subjective identity rather than their material
reality. Social scientists ask people to provide information about both their subjec-
tive identities, attitudes and opinions and their objective conditions, and sometimes
the interest lies precisely in comparing the two. For example, the British Social At-
titudes survey asks people whether they identify with a particular social class and if
so which one (Evans and Mellon 2016). It also asks people to report what job they
do, and an occupational class variable is derived from this information. As Evans
and Mellon (2016) show, many people in professional and managerial jobs identify
as working class.

Competing social class schemas exist, and the concept of social class is clearly
socially constructed. Yet it is reasonable to make a distinction between an indi-
vidual’s social-class identity and their material conditions, such as the earnings and
labour market conditions associated with the kind of job they actually do. Both of
these variables, social-class identity and occupation, are self-reported — but only the
former concerns identity. ‘Self-report’ simply refers to the fact that the respondent
provides the information. So, if sex is determined via a survey item asking ‘what is
your sex’, it is self-reported. This is distinct from a survey item on self-defined gen-
der identity, where respondents are asked to report their subjective identity rather
than their sex.

Are the numbers too small to make a difference?

It is sometimes assumed that the proportion of the population who may not iden-
tify with their biological sex is so small that the effects on data quality of asking for
gender identity in place of sex must be negligible. However, at the time of writ-
ing, we await reliable data on the size of the trans, non-binary and ‘gender diverse’
population, and international estimates of gender diversity among youth vary widely
(MurrayBlackburnMackenzie 2020). Crucially, it is impossible to predict how the
prevalence of diverse gender identities may change in the future.

The trans population is unlikely to be evenly distributed, for example by age,
sex and geography. This means that the effects on data reliability are likely to be
greater at the sub-group level. This can have extreme consequences for particular
subgroups. For example, in 2019/2020, a survey by HM Chief Inspector of Prisons
(2020, 43) reported that one in 50 prisoners in the men’s prison estate described
themselves as trans.

The trans population is growing rapidly, particularly among young females (Littman
2018, Cass 2022). Education data may be particularly affected by relatively high
numbers of youth, especially girls, identifying outside of their natal sex. The Tavis-
tock and Portman NHS Trust states that between 1.2 percent and 2.7 percent of
children and young people are ‘gender-diverse’ (National Institute for Health and
Care Research 2019). A representative population study in Sweden found that,
among people aged 22 to 29, 6.3 percent would like to ‘live as or be treated as
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someone of a different sex” (Ahs et al. 2018). A 2018 survey of an urban school
district in Pennsylvania found that nearly 10 percent of high school students sur-
veyed reported a gender-diverse identity (Kidd et. al. 2021). The American College
Health Association (2021, 2) have reported that in 2008, one in 2,000 female under-
graduates in the US identified as transgender, but by 2021, this had risen to one in
20 (5%). Non-standard gender identities are most prevalent among highly educated,
relatively affluent youth (Whyte et al. 2018).

In the context of understanding outcomes for ‘gender diverse’ populations, re-
search suggests that questions on both sex and self-defined gender identity are needed
(Reisner et al. 2014). In order to improve both demographic survey data and the
health care provided to trans people, clinicians have recommended that information
on both natal sex and gender identity should be collected (Mays et al. 2018; Wylie et
al. 2016). The experiences of people who identify as trans or non-binary are likely
to vary substantially according to their sex. We certainly cannot assume that natal
males and females who identify as trans or non-binary or otherwise ‘gender diverse’
will have the same or similar experiences in any social domain where sex is a factor,
such as education, the labour market or experiences of domestic violence or sexual
assault. Thus, without accurate data on sex, we cannot adequately monitor the dif-
fering experiences of males and females who identify as gender diverse, including
those who have the protected characteristic of gender reassignment.

Many people find the idea that small numbers of misclassified cases can be sub-
stantively important in statistical analysis counter-intuitive. However, small numbers
of people identifying as the opposite sex can, in fact, have substantive implications
for research findings and for assessing policy interventions.

Small errors can make a big difference when the baseline category is also small.
One instance where this is likely to make a difference is data on gay, lesbian and bi-
sexual people. The removal of sex as a category risks erasing lesbians and gay men
as meaningful categories for analysis. For example, in data from more than 40,000
people responding to the UK Household Longitudinal Study ‘Understanding So-
ciety’, 2 percent said that they were gay, lesbian or bisexual. Of the 482 people
who stated they were gay/lesbian, 183 were recorded as female (Booker et al.
2017). Given the small size of the gay and lesbian categories, it only takes a small
number of people to switch sex categories to skew the data. Heterosexuals are by
far the dominant category, and when opposite-sex-attracted people identify as the
opposite sex, they are also likely to reclassify as same-sex-attracted. If 1 percent of
male Understanding Society respondents identified as lesbians, they would slightly
outnumber the current lesbian category. If just 40 males were classified as lesbians,
they would represent 18 percent of the lesbian category, which would clearly rep-
resent a major skew in the sex composition of the lesbian category. Such a skew
in the data would risk significant distortion of research findings on gay and lesbian
people. Both sex and sexuality may be associated with outcomes of interest. For
example, economists have established that women cohabiting in same-sex cou-
ples earn more than women in heterosexual couples, whereas men in co-habiting
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same-sex couples earn less than men who co-habit with a female partner (Aksoy
et al. 2018).

Education researchers often assess phenomena with large sex differentials to
help inform policy. For example, there have been various educational initiatives
aimed at increasing the proportion of women among higher education students
who take degrees in physical science or engineering, although the growth is slow.
Table 7.1 shows the HESA figures of first-year students in these subject areas in
2016 and 2018.

Plausible numbers of men self-identifying as women could swamp these trends.
In Table 7.1, if there were, in 2018, in reality, the same number of women and men
as in 2016, but 6.3 percent of men were misclassified as women (based on Ahs et al.
2018), then the number of students ostensibly classified as women would be 10,908
in physical science and 9,158 in engineering, that is, greater than the number of
women actually recorded in 2018. In other words, it is quite possible that plausible
rates of misclassification based on gender self-identification could account for the
entire growth in female participation in these subjects of study. Even a rate of self-
identification of males as female as low as 1.5 percent (instead of the 6.3 percent
postulated here) would be enough to account for the whole natural growth between
2016 and 2018. Replacing biological sex with gender identity makes it impossible
to reliably assess the impact of policies aimed at increasing female participation in
these subjects.

The potential for substantial errors due to small levels of misclassification accord-
ing to sex increases as the baseline sex ratio increases. Given the very small numbers
of women committing violent and sexual crimes, misclassifying even small numbers
of males as women leads to a substantive increase in the proportion of these crimes
attributed to women. Arrest data for England and Wales show that women typically
account for about 15 percent of arrests annually, compared to 85 percent of men
(Home Office 2022, Table A.01a). This difference is most marked in relation to

TABLE 7.1 First-Year Undergraduates in Physical Science and Engineering

Physical science

Female Male % Female
2016 10,075 13,215 43.3
2018 10,265 12,475 45.1
Engineering

Female Male % Female
2016 6,855 36,555 15.8
2018 7,280 36,555 17.0

Source: Higher Education Statistics Agency: https://www.hesa.ac.uk/data-and-analysis/students/table-40.
Analysis from Professor Lindsay Paterson’s contribution to the 2020 Census Judicial Review.
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sexual offences, where women accounted for just two percent of arrests annually be-
tween 2017/18 and 2020/21 (Home Office 2022, Table A.01a). These low figures
mean that a small number of males recorded as women can skew the figures substan-
tively. For example, there were 733 female arrests for sexual offences in 2020/21,
compared to 28,307 males arrested for sexual offences in the same year. If just
1 percent (283) of these male offenders were classified as female, this would imply
a 39 percent increase in reported sexual offences attributed to female perpetrators.

We know that the possibility of male perpetrators identifying into the female
category is not hypothetical, but the prevalence of this phenomenon is impossible
to establish precisely because of the lack of data. For example, Crown Prosecution
Service (CPS) data for England and Wales shows that, between 2012 and 2018, the
proportion of rape defendants classified as women varied between 1.2 percent and
1.8 percent (Crown Prosecution Service 2018, Table 1). During this seven-year pe-
riod, 436 individuals prosecuted for rape were recorded as women. Rape is classified
as a male crime in England and Wales, requiring non-consensual penetration with
a penis, and females can only be charged with rape as an accomplice. A Freedom of
Information request established that it is not possible to state how many of those 436
individuals who faced prosecution were biological females, due to police policies
that allow for gender self-identification in crime recording.

Conclusion

This chapter has explained that sex matters in social statistics. Sex has a powerful
influence on a wide range of outcomes at every stage of life, from the risk of selec-
tive abortion to life expectancy.

‘We have documented the rapid loss of data on sex in recent years. This has not
been driven by scientific concerns but by highly effective lobbying by groups advo-
cating for the removal of sex as a category in data, policy and law.

Sex and gender identity are distinct concepts. Arguments against collecting data
on sex typically depend on muddling the two and attempting to problematise the
concept of sex. The intellectual underpinnings of these beliefs are incompatible with
scientific approaches to understanding the world.

We have addressed the arguments against data collection on sex. These include
that sex categories are oppressive, that there are more than two sexes, that gender
identity is always more important than sex, that sex categories are socially con-
structed and have changed over time, that asking people’s sex is a violation of pri-
vacy, that data on sex has always been self-reported and is therefore really data on
gender identity, and that the number of people with identities incongruent with
their sex is too small to make any difference to data analysis.

The arguments against collecting data on sex are unconvincing. In order to fully
understand outcomes for people of either sex and any self-defined gender identity,
we need data on both variables. As we have argued, concerns about the loss of sex-
based data are often brushed aside, as it is assumed that the numbers of people whose
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gender identities are incongruent with their sex are so low that they will not make a
difference to statistical results. While this seems intuitive, we have shown that statisti-
cal results may be distorted for at least two reasons. First, the prevalence of trans and
non-binary identities is higher in some population sub-groups, for example young
people, than in the general population. Second, small levels of misclassification can
have a large effect where the baseline category is also small. When both considera-
tions apply, the issue will be compounded. A lack of data on sex will therefore have
particularly negative effects on research addressing outcomes for trans people. It also
risks erasing lesbians and gay men as meaningful categories for analysis.

‘We need data on sex in order to understand differences in the lives of women and
men, girls and boys, and to monitor and tackle sexism. Striving to collect accurate
data on sex is therefore both a scientific and an ethical imperative. Rather than re-
moving data on sex, we should collect data on both sex and gender identity in order
to develop a better understanding of the influence of both of these factors, and the
intersection between them, on people’s lives.

In the UK, there are signs that we are starting to reverse the trend away from sex-
based data collection. The ONS was obliged by a judicial review verdict to define
the sex question in the England and Wales 2021 Census in terms of legal sex rather
than gender identity (Sullivan 2021), although a Scottish court reached a different
decision regarding Scotland’s 2022 Census. As described earlier, higher education
data collected by both the HESA and Advance HE have reverted to including sex.
The UK Statistics Authority (2021) has recently published guidance that recom-
mends that ‘sex, age and ethnic group should be routinely collected and reported
in all administrative data and in-service process data, including statistics collected
within health and care settings and by police, courts and prisons’. These gains reflect
the combination of quantitative data experts expressing a clearly evidenced view that
sex matters; activism and legal cases brought by feminist campaigners, notably Fair
Play for Women; and guidance from the Equality and Human Rights Commission
reasserting the status of sex as a protected characteristic in law. While much remains
to be done, it seems the tide is turning.

References

AdvanceHE. 2020. ‘Athena SWAN strengthened and fit for the future’. AdvanceHE. 19 March.
https://www.advance-he.ac.uk/news-and-views/athena-swan-strengthened-and-fit-future

AdvanceHE.2021.‘Gender’. Advance HE, 22 August. https://web.archive.org/web/202108221
95453 /https://www.advance-he.ac.uk/guidance/equality-diversity-and-inclusion/
using-data-and-evidence/monitoring-questions/gender

AdvanceHE. 2022. ‘Guidance on the collection of diversity monitoring data’. AdvanceHE,
26 April. https://s3.eu-west-2.amazonaws.com/assets.creode.advancehe-document-
manager/documents/advance-he/Advance%20HE%20Guidance%200n%20the%20
collection%200f%20diversity%20monitoring%20data_1650986130.pdf

Ahs,]., Dhejne, C., Magnusson, C., Dal, H., Lundin, A., Arver, S., Dalman, C., and Kosidou,
K. 2018. ‘Proportion of adults in the general population of Stockholm County who want
gender-affirming medical treatment’. PLoS One 13 (10): €0204606.


https://s3.eu-west-2.amazonaws.com
https://s3.eu-west-2.amazonaws.com
https://s3.eu-west-2.amazonaws.com
https://www.advance-he.ac.uk
https://www.advance-he.ac.uk
https://web.archive.org
https://web.archive.org
https://www.advance-he.ac.uk

120 Alice Sullivan, Kath Murray and Lisa Mackenzie

Aksoy, C.G., Carpenter, C.S. and Frank, J. 2018. ‘Sexual Orientation and Earnings: New Evi-
dence from the United Kingdom’. Industrial and Labor Relations Review 71(1): pp. 242-272.

American College Health Association. 2021. ‘American College Health Association-National
College Health Assessment III: Undergraduate Student Reference Group Data Report
Spring 2021°. Silver Spring, MD: American College Health Association. https://www.
acha.org/documents/ncha/NCHA-III_SPRING-2021_UNDERGRADUATE_
REFERENCE_GROUP_DATA_REPORT.pdf

Australian Bureau of Statistics. 2021a. ‘ABS Statement on sex and gender questions and the 2021
Census’. Australian Bureau of Statistics, 15 May. https://www.abs.gov.au/media-centre/
media-statements/abs-statement-sex-and-gender-questions-and-2021-census

Australian Bureau of Statistics. 2021b. ‘Standard for sex, gender, variations of sex characteristics
and sexual orientation variables’. Australian Bureau of Statistics. 14 January. https://www.
abs.gov.au/statistics/standards/standard-sex-gender-variations-sex-characteristics-and-
sexual-orientation-variables/latest-release#sex

Booker, C.L, Rieger, G., and Unger. ].B. (2017). ‘Sexual orientation health inequality: Evi-
dence from Understanding Society, the UK Longitudinal Household Study’. Preventative
Medicine 101: pp. 126-132.

Bryson, A., Joshi, H., Wielgoszewska, B. and Wilkinson, D. 2020. ‘A short history of the
gender wage gap in Britain’. Oxford Review of Economic Policy 36 (4): pp 836—854.

Butler, J. (1990) 2007. Gender trouble. New York: Routledge.

Cass, H. 2022. ‘Independent review of gender identity services for children and young peo-
ple: Interim report’. The Cass Review, February. Cass Review — Independent Review of’
Gender Identity Services for Children and Young People

Cassidy, R.., Cattan, S. and Crawford, C. 2018. “Why don’t more girls study maths and phys-
ics?’ Institute for Fiscal Studies, 22 August. https://www.ifs.org.uk/publications/ 13276

Chao, E, Gerland, P, Cook, A. R., and Alkema, L. 2019. ‘Systematic assessment of the sex
ratio at birth for all countries and estimation of national imbalances and regional reference
levels’. Proceedings of the National Academy of Sciences 116 (19): pp. 9303-9311.

Crown Prosecution Service. 2018. ‘Sexual offending: Crown Prosecution Service appen-
dix tables’. Office for National Statistics, Crown Prosecution Service, 13 December.
https://www.ons.gov.uk/peoplepopulationandcommunity/crimeandjustice/datasets/
sexualoffendingcrownprosecutionserviceappendixtables

Dhejne, C., Lichtenstein, P., Boman, M., Johansson, A. L., Langstrom, N., and Landén, M.
2011. ‘Long-term follow-up of transsexual persons undergoing sex reassignment surgery:
cohort study in Sweden’. PLoS ONE 6 (2): e16885.

DSD  Families. 2021. ‘Submission to Gender Recognition Reform (Scotland) Bill’.
2 September. Edinburgh: Scottish Government. https://www.gov.scot/binaries/content/
documents/govscot/publications/consultation-analysis/2021/08/organisation-responses-
to-gender-recognition-consultation-scotland-a-g/documents/dsdfamilies/dsdfamilies/
govscot%3Adocument/dsdfamilies.pdf

Equality Challenge Unit. 2016. ‘Trans staff and students in HE and colleges: improving ex-
periences’. Equality Challenge Unit, November. https://www.qub.ac.uk/directorates/
HumanR esources/hr-filestore/Filetoupload%2C866819%2Cen.pdf

Fair Play for Women. 2020. ‘Transgender women exhibit a male-type pattern of criminal-
ity: Implications for legislators and policy makers’. Fair Play For Women, 12 December.
https://fairplayforwomen.com/transgender-male-criminality-sex-offences/

Fair Play for Women. 2021. ‘How does the NHS record information about sex and gender
identity?’ Fair Play For Women, 16 June. https://fairplayforwomen.com/how-does-the-
nhs-record-data-about-sex/


https://fairplayforwomen.com
https://fairplayforwomen.com
https://fairplayforwomen.com
https://www.qub.ac.uk
https://www.qub.ac.uk
https://www.gov.scot
https://www.gov.scot
https://www.gov.scot
https://www.gov.scot
https://www.ons.gov.uk
https://www.ons.gov.uk
https://www.ifs.org.uk
https://www.abs.gov.au
https://www.abs.gov.au
https://www.abs.gov.au
https://www.abs.gov.au
https://www.abs.gov.au
https://www.acha.org
https://www.acha.org

Why Do We Need Data on Sex? 121

Evans, G., and Mellon, J. 2016. Social class: 1dentity, awareness and political attitudes: Why are we still
working class? British Social Attitudes, vol. 33. London: National Centre for Social Research.

Fausto-Sterling, A. 1993. ‘The five sexes: Why male and female are not enough’. The Sciences
33 (2): pp. 20-24.

Fausto-Sterling, A. 2000. ‘The five sexes, revisited’. The Sciences 40 (4): pp. 17-23.

Gender Minorities Aotearoa. 2020. Trans 101: Glossary of trans words and how to use them. 4th ed.
Wellington, Aotearoa New Zealand: Gender Minorities Aotearoa. https://genderminori-
ties.com/wp-content/uploads/2021/08/Glossary-2020.pdf’

Government Equalities Office. 2021. Who needs to report their gender pay gap’. Lon-
don: UK Government. Updated 1 November 2021. https://www.gov.uk/guidance/
who-needs-to-report-their-gender-pay-gap#gender-identity

Grundy, E. and Murphy, M. 2015. ‘Demography and public health’. In Oxford Textbook of Global
Public Health, edited by R. Detels, M. Guilliford, Q. A. Karim, and C. C. Tan, pp. 718-735.
Oxford: Oxford University Press.

Higher Education Statistics Authority. 2018. ‘Staft 2017/18: Fields required from institutions
in all fields: Sexual identification’. Higher Education Statistics Authority. https://web.
archive.org/web/20220719162824/https://www.hesa.ac.uk/collection/c17025/a/sexid

Higher Education Statistics Authority. 2019. ‘Staff 2019/20. Fields required from institutions
in All fields: Sex identifier’. Higher Education Statistics Authority. https://web.archive.
org/web/20220721171801/https://www.hesa.ac.uk/collection/c19025/a/sexid

Higher Education Statistics Authority. 2021. ‘Sex identifier (SEXID)’. Higher Education
Statistics Authority. https://web.archive.org/web/20220719165446/https://www.hesa.
ac.uk/collection/student/datafutures/a/student_sexid

Higher Education Statistics Authority. 2022a. ‘About HESA’. Higher Education Statistics
Authority. 14 July 2022. https://web.archive.org/web/20220719170511/https://www.
hesa.ac.uk/about

Higher Education Statistics Authority. 2022b. “Who’s studying in HE? Higher Education
Statistics Authority’. 10 February 2022. https://web.archive.org/web/20220719172202/
https://www.hesa.ac.uk/data-and-analysis/students/whos-in-he

Higher Education Statistics Authority. 2022¢. ‘Sex identifier amended’. https://web.archive.
org/web/20220719162143/https://www.hesa.ac.uk/definitions/sex-identifier-
amended-12-may-2022

HM Inspectorate of Prisons. 2020. ‘HM Chief Inspector of Prisons for England and Wales.
Annual Report: 2019 to 2020’. 20 October. London: UK Government.

Home Office. 2022. ‘Arrest Statistics: Police powers and procedures, stop and search and arrests,
2020/21°. 6 May. London: UK Government. https://assets.publishing.service.gov.uk/gov
ernment/uploads/system/uploads/attachment_data/file/1072832/arrest-police-powers-
procedures-mar21-tables-2e.ods

Hunter Blackburn, L., Mackenzie, L. and Murray, K. 2021. ‘Petitioner submission of 7 June 2021°.
Scottish Parliament Citizen Participation and Public Petitions Committee. https://www:.
parliament.scot/chamber-and-committees/committees/current-and-previous-committees/
session-6-citizen-participation-and-public-petitions-committee/correspondence/2021/
pe1876_a-petitioner-submission-of-7-june-2021

Jones, J. and Mackenzie, L. 2020. ‘The political erasure of sex: Sex and the census’. Oxford:
University of Oxford. https://thepoliticalerasureofsex.org/wp-content/uploads/2020/10/
The-Political-Erasure-of-Sex_Full-Report.pdf

Kidd, K.M., Sequeira, G.M., Douglas, C., Paglisotti, T., Inwards-Breland, D.J., Miller, E.,
and Coulter, R.W. 2021. ‘Prevalence of gender-diverse youth in an urban school district’.
Pediatrics 147 (6): 2020049823,


https://thepoliticalerasureofsex.org
https://thepoliticalerasureofsex.org
https://www.parliament.scot
https://www.parliament.scot
https://www.parliament.scot
https://www.parliament.scot
https://assets.publishing.service.gov.uk
https://web.archive.org
https://web.archive.org
https://web.archive.org
https://web.archive.org
https://web.archive.org
https://web.archive.org
https://web.archive.org
https://web.archive.org
https://web.archive.org
https://www.gov.uk
https://www.gov.uk
https://genderminorities.com
https://genderminorities.com
https://www.hesa.ac.uk
https://www.hesa.ac.uk
https://www.hesa.ac.uk
https://www.hesa.ac.uk
https://www.hesa.ac.uk
https://www.hesa.ac.uk
https://www.hesa.ac.uk
https://www.hesa.ac.uk
https://assets.publishing.service.gov.uk
https://assets.publishing.service.gov.uk
https://www.hesa.ac.uk

122 Alice Sullivan, Kath Murray and Lisa Mackenzie

Koblinsky, M.A., Campbell, O. and Harlow, S. 2018. ‘Mother and more: A broader perspec-
tive on women’s health’. In The Health of Women, edited by M. Koblinsky, J. Timyan, and
J. Gay. pp. 33-62. New York: Routledge.

Littmann, L. 2018. ‘Parent reports of adolescents and young adults perceived to show signs of
a rapid onset of gender dysphoria’. PLoS One 14 (3): €0214157.

Lloyd, M. (2013). ‘Heteronormativity and/as Violence: The “Sexing” of Gwen Araujo’.
Hypatia 28 (4): pp. 818-834.

Mays, J.A., Greene, D.N., Metcalf, R.A., and Pagano, M.B. 2018. ‘Transfusion support for
transgender men of childbearing age’. Tiansfusion 58 (3): pp. 823—825.

Ministry of Justice. 2020a. ‘Statistics on Women and the Criminal Justice System 2019’.
Ministry of Justice. https://assets.publishing.service.gov.uk/government/uploads/system/
uploads/attachment_data/file/938360/statistics-on-women-and-the-criminal-justice-
system-2019.pdf

Ministry of Justice. 2020b. ‘A Technical Guide to Statistics on Women and the Criminal
Justice System, 2019°. Ministry of Justice. https://assets.publishing.service.gov.uk/gov
ernment/uploads/system/uploads/attachment_data/file/938460/technical-guide-to-
women-and-the-CJS-2019.pdf

MurrayBlackburnMackenzie. 2020. ‘International evidence and the risks of reframing the
sex question in the census’. MurrayBlackburnMackenzie, 30 November. https://mur-
rayblackburnmackenzie.org/2020/11/30/international-evidence-and-the-risks-of-
reframing-the-sex-question-in-the-census/

MurrayBlackburnMackenzie. 2021. ‘Diminishing the value of public sector data: How the
Chief Statistician’s guidance lost sight of biological sex’. MurrayBlackburnMackenzie,
4 November. https://murrayblackburnmackenzie.org/2021/11/04/diminishing-the-value-
of-public-sector-data-how-the-chief-statisticians-guidance-lost-sight-of-biological-sex/

MurrayBlackburnMackenzie. 2022. ‘Gender recognition reform and data collection’. Murray-
BlackburnMackenzie,5June. https://murrayblackburnmackenzie.org/2022/06/05/gender-
recognition-reform-and-data-collection/

Murray, K. and L. Hunter Blackburn. 2019. ‘Losing sight of women’s rights: the unregulated
introduction of gender self-identification as a case study of policy capture in Scotland’.
Scottish Affairs 28 (3): pp. 262—289.

Murray, K., Blackburn, L. and Mackenzie, L. 2020. ‘Reform “under the radar”? Lessons for
Scotland from the development of gender self-declaration laws in Europe’. Edinburgh Law
Review 24 (2): pp. 281-289.

National Records of Scotland. 2021. ‘Sex question recommendation report’. 29 April. https://
www.scotlandscensus.gov.uk/documents/sex-question-recommendation-report/html/

Newman, M. and Bindel, J. 2021. ““Viruses do not recognise pronouns”: Use of gender iden-
tity by sexual health clinics causes confusion and concerns over data’. Lesbian and Gay News,
1 October. https://staging.lesbianandgaynews.com/2021/09/use-of-gender-identity-as-
descriptor-by-sexual-health-clinics-causes-confusion-and-concerns-over-data/

NHS National Services Scotland. 2014. ‘Requirements for processing a change of gender
and title. Reference: 2014—000084’. NHS National Services Scotland, 25 June. https://
www.ngicns.scot.nhs.uk/wp-content/uploads/2021/04/2014-06-25-R equirements-for-
Processing-a-Change-of-Gender-and-Title-NSS-FOI.pdf

NHS. 2021. ‘National NHS Staff Survey 2021°. NHS. https://www.nhsstaffsurveys.com/stat
ic/5051c9bt4e3622339dc41£581d4739¢7/Core-questionnaire-2021.pdf

National Institute for Health and Care Research. 2019. ‘Outcomes and predictors of out-
come for children and young people referred to UK gender identity development services:


https://www.nhsstaffsurveys.com
https://www.nhsstaffsurveys.com
https://www.ngicns.scot.nhs.uk
https://www.ngicns.scot.nhs.uk
https://www.ngicns.scot.nhs.uk
https://staging.lesbianandgaynews.com
https://staging.lesbianandgaynews.com
https://www.scotlandscensus.gov.uk
https://www.scotlandscensus.gov.uk
https://murrayblackburnmackenzie.org
https://murrayblackburnmackenzie.org
https://murrayblackburnmackenzie.org
https://murrayblackburnmackenzie.org
https://murrayblackburnmackenzie.org
https://murrayblackburnmackenzie.org
https://murrayblackburnmackenzie.org
https://assets.publishing.service.gov.uk
https://assets.publishing.service.gov.uk

Why Do We Need Data on Sex? 123

A longitudinal investigation’. National Institute for Health and Care Research. https://
fundingawards.nihr.ac.uk/award/17/51/19.

OfficeforNationalStatistics.2017.‘Genderidentityupdate’. OfficeforNational Statistics, January.
https://www.ons.gov.uk/methodology/classificationsandstandards/measuringequality /
genderidentity/genderidentityupdate

Page, D., Mosher, R., Simpson, E., Fisher, E., Mardon, G., Pollack, J., McGillivray, B.,
Chapelle, A. and Brown, L. 1987. ‘The sex-determining region of the human Y chromo-
some encodes a finger protein’. Cell 51 (6): 1091-1104.

Ploubidis, G., Sullivan, A., Brown, M. and Goodman, A. 2017. ‘Psychological distress in
mid-life: evidence from the 1958 and 1970 British birth cohorts’. Psychological Medicine
47 (2): pp. 291-303.

Reisner, S.L., Conron, K.J., Tardiff, L.A., Jarvi, S., Gordon, A. and Austin, S. 2014. ‘Moni-
toring the health of transgender and other gender minority populations: Validity of natal
sex and gender identity survey items in a U.S. national cohort of young adults’. BMC
Public Health 14: Article 1224.

Richards, A. 2018. ‘“Trans men not offered NHS routine screening for cancers’. Evening
Standard, 15 January. https://www.standard.co.uk/news/health/trans-men-not-offered-
nhs-routine-screening-for-cancers-a3740586.html

Sax, L. 2002. ‘How common is Intersex? A response to Anne Fausto-Sterling’. Journal of Sex
Research 39 (3): pp. 174-178.

Scottish Government. 2019. Scottish Household Survey 2018: Annexes. Edinburgh: Scottish
Government. https://www.gov.scot/binaries/content/documents/govscot/publications/
statistics/2019/09/scotlands-people-annual-report-results-2018-scottish-household-
survey/documents/annexes/annexes/ govscot%3Adocument/annexes.pdf

Scottish Government. 2021. Data collection and publication guidance: Sex, gender identity, trans
status. Edinburgh: Scottish Government.

Shorrocks, R. 2018. ‘Cohort change in political gender gaps in Europe and Canada: The role
of modernization’. Politics & Society 46 (2): pp. 135-175.

Smith, G. 2014. ‘Long term trends in female and male involvement in crime’. In The Oxford
Handbook of Gender, Sex and crime, edited by R. Gartner and B. McCarthy, pp. 139-157.
Oxford: Oxford University Press.

Statistics Canada. 2018. ‘Sex of person’. Statistics Canada. Updated 1 October 2021. https://
www23.statcan.gc.ca/imdb/p3Var.pl?Function=DECI&Id=467214

Statistics Canada. 2021a. ‘Sex at birth of person’. Statistics Canada. Updated 2 November.
https://www23.statcan.gc.ca/imdb/p3Var.pl?Function=DEC&Id=24101

Statistics Canada. 2021b. ‘Gender of Person. Statistics Canada. Updated 1 October 2021.
https://www23.statcan.gc.ca/imdb/p3Var.pl?Function=DECI&Id=1326692

Statistics New Zealand. 2021. Statistical standard for gender, sex, and variations of sex characteristics.
April 2021. https://www.stats.govt.nz/assets/ Methods/Data-standards-for-sex-gender-and-
variations-on-sex-characteristics/downloads/Data-standard-for-gender-sex-and-variations-
of-sex-characteristics.pdf

Suissa, J. and Sullivan, A. 2021. ‘The gender wars, academic freedom and education’. Journal
of Philosophy of Education 55 (1): pp. 55-82.

Sullivan, A. 2020. ‘Sex and the census: Why surveys should not conflate sex and gender-
identity’. International Journal of Social Research Methodology 23 (5): pp. 517-524.

Sullivan, A. 2021. ‘Sex and the Office for National Statistics: A case study in policy cap-
ture’. The Political Quarterly. Published ahead of print 24 June 2021. https://doi.
org/10.1111/1467-923X.13029


https://www.stats.govt.nz
https://www.stats.govt.nz
https://www.stats.govt.nz
https://www23.statcan.gc.ca
https://www23.statcan.gc.ca
https://www.gov.scot
https://www.gov.scot
https://www.gov.scot
https://www.standard.co.uk
https://www.standard.co.uk
https://www.ons.gov.uk
https://www.ons.gov.uk
https://doi.org/10.1111/1467-923X.13029
https://doi.org/10.1111/1467-923X.13029
https://fundingawards.nihr.ac.uk
https://fundingawards.nihr.ac.uk
https://www23.statcan.gc.ca
https://www23.statcan.gc.ca

124 Alice Sullivan, Kath Murray and Lisa Mackenzie

Sullivan, A. and Armstrong, J. 2021. ‘Has Athena Swan lost its way?’ British Educational
Research Association, 30 November. https://www.bera.ac.uk/blog/has-athena-swan-
lost-its-way

UK Statistics Authority (2021). Inclusive Data Taskforce recommendations report: Leaving no one
behind — How can we be more inclusive in our data? London: ONS.

Voas, D., McAndrew, S. and Storm, I. 2013. ‘Modernization and the gender gap in religios-
ity: Evidence from cross-national European surveys’. Kalner Zeitschrift fiir Soziologie und
Sozialpsychologie 65: pp. 259—282.

Whyte, S., Brooks, R.C., and Torgler, B. 2018. ‘Man, woman, “other”: Factors associated
with nonbinary gender identification’. Archives of Sexual Behaviour 47: pp. 2397-2406.
Wylie, K., Knudson, G., Khan, S.I., Bonierbale, M., Watanyusakul, S., and Baral, S. 2016.
‘Serving transgender people: clinical care considerations and service delivery models in

transgender health’. The Lancet 388 (10042): pp. 401—411.


https://www.bera.ac.uk
https://www.bera.ac.uk

8

SEX AND GENDER IN LAW

Rosemary Auchmuty and Rosa Freedman

This chapter considers the concepts of sex and gender in relation to law and par-
ticularly in relation to claims for self-identification of legal sex and the replacement
of ‘sex’ as a protected characteristic under equality law by the concept of ‘gender
identity’. To date, discussions about self-identification of legal sex have taken place
amongst a relatively small group of mainly global North states (e.g. in Europe, North
America and Australasia), often with very different legal approaches to the overarch-
ing topic and to the individual legal issues within their jurisdictions. Those debates
often centre on human rights, referencing human rights mechanisms in the interna-
tional arena but with limited understanding or discussion of how those mechanisms
work, the powers they hold, or how their jurisprudence influences the creation and
interpretation of domestic law. At the national level in the United Kingdom, there
has been misinterpretation, misunderstanding and misrepresentation of the law by
lobbying groups and other bodies that is only now beginning to be addressed and
corrected by legal authorities. This chapter sets out the current position and history
of sex and gender in English and international law to demonstrate not only that, in
both jurisdictions, ‘sex’ and ‘gender’ have been treated as two distinct concepts, but
also that they should remain so. In doing so, we aim to contribute to greater knowl-
edge and understanding of what the law is and how it should be applied.

Our sexed heritage

That men and women enjoy a largely equal status in law today is due to the efforts
of feminist campaigners who sought to separate the inevitability of the sexed body
from the socially-imposed gender norms that had been built upon it (Levine 1987,
Smith 1990; Caine 1997; Rackley and Auchmuty 2019). By identifying and peel-
ing back the layers of gendered norms and socialisation into those norms from their
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association with particular sexed bodies, feminists tried to remove the restrictions on
women’s access to rights enjoyed by men as well as the mechanisms which gave men
rights and power over women.

Much of first-wave (nineteenth-century) feminist energy was devoted to showing
that women’s supposedly ‘natural’ predisposition to domestic life and their ‘natural’
inability to compete intellectually, creatively or physically with men were not due
to an innate nature at all but the product of a sustained process of socialisation that
began with the arrival of a female baby (e.g. Cobbe [1881] 2010). Only by challeng-
ing the assumption that women’s biological make-up meant that their role should be
confined to marriage, homemaking and rearing children — an argument developed
in response to the separation of work and home after the Industrial Revolution —
could feminists hope to change the legal customs that barred women from public life
and disqualified them from participating in lawmaking as voters, Members of Parlia-
ment and lawyers. They realised they had to show that possession of a female body
did not mean that a woman could not function in what were seen to be masculine
fields of activity. It is the great achievement of first-wave feminism that they suc-
ceeded. Having managed to gain admission to an academic education, they quickly
showed themselves intellectually the equal of men; and from there, they made their
way into the professions. With the achievement of the vote for some women in the
Representation of the People Act 1918 and the removal of the barrier of sex from
the ability to work in any profession (except the church) in the Sex Disqualification
(Removal) Act 1919, they achieved a measure of formal equality that went a long
way towards breaking the link between sex and appropriate social roles for women.

The other goal of first-wave feminism was to expose and dismantle coverture,
the doctrine that denied married women legal independence and failed to protect
them (although it purported to do so) from their husbands. Through their research
and writings, feminists demonstrated how coverture facilitated men’s exploitation
and abuse of their wives at every level — financial, physical, sexual and psychological
(Norton 1854; Bodichon [1854] 1987; Cobbe [1868] 1995; Cobbe [1878] 1995).
Feminist campaigning led to reforms granting married women control over their
property (Married Women’s Property Acts 1870 and 1882), rights to their children
(Custody of Infants Acts 1839 and 1873) and some relief from male violence (Mat-
rimonial Causes Act 1878). The clearest example of legal injustice being justified by
‘nature’ and biology was the sexual double standard that made every allowance for
men’s sexual ‘needs’ and desires while punishing female exercise of an independent
sexuality and even the victims of men’ licentiousness. Men’s abuse was tolerated,
even expected, because of men’s physical make-up; women, being innately moral,
were not supposed to be sexual at all. Here, too, first-wave feminists were active: in a
rare example of cross-class protest against the sex bias in the law, first-wave feminists
achieved the repeal of the Contagious Diseases Acts, which exposed prostitutes to
forced medical examinations and imprisonment while their male clients were left
unmolested (Butler [1870] 1984).

History shows that there is always a backlash after feminist gains. The idea that
women’s ‘natural’ place was in the home was quickly restored after the upheavals of
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the First World War (1914—18) and again after the Second (1939-45; Wilson 1980).
While the pressure was largely social, remnants of coverture assured a legal basis
for the ideology: husbands remained legal guardians of a couple’s children until the
Guardianship of Children Act 1975 and heads of the household for the purposes of
the Census until 2001; couples were jointly taxed, in his name, until the Finance
Act 1988; domestic violence was considered by police and courts alike to be a ‘pri-
vate’ matter, not requiring legal intervention until 1976 (Domestic Violence and
Matrimonial Proceedings Act); husbands could not be charged with rape of their
wives until 1991 (R v R [1991] 3 WLR 767). Discrimination against women was
freely permitted, allowing banks and building societies to refuse loans to women or
require a male guarantor and lawyers to insist on conveying the marital home to the
husband alone. Equal pay only existed in one or two professions, and there were still
advertisements for ‘Jobs for men and boys’ and ‘Jobs for women and girls’.

So, when the Women’s Liberation Movement (second-wave feminism) emerged
at the end of the 1960s, once again aided by an expanding economy that required
the presence of married women in the workplace, it faced the task, yet again, of
breaking down the association between women’s reproductive role and their social
role as wives and mothers (Todd, this volume). The Sex Discrimination Act 1975
outlawed discrimination against women (and also against men) in employment, edu-
cation, goods, facilities, services and premises. Jobs could no longer be sex-specific
unless sex was a ‘genuine occupational requirement’ for the post. While the Act was
hugely important in shifting attitudes and opening opportunities for both women
and men to work in fields from which they had formerly been excluded and for
women to progress to levels hitherto sacred to men, feminists knew all too well that
formal equality measures were not going to be enough to ensure women’s substan-
tive equality. What was also needed were sex-specific measures to recognise women’s
sexed difference from men and to compensate for their historical disadvantage. From this
realisation came the hard-fought rulings on pregnancy and maternity rights (Atkins
and Hoggett 1984, ch. 2; Horton 2018; Morris 2019), the campaigns around sexual
harassment in the workplace and violence and abuse at home (Atkins and Hoggett
1984, ch. 7) and positive action policies in politics and at work (Atkins and Hoggett
1984, ch. 3).

As this brief history shows, women’s current formal equality masks a legal herit-
age of inequality, discrimination and exploitation derived from, and justified by, our
physical difference from men — our biology — against which feminists have always
had to fight and which persists in both the public sphere (unequal pay, for example,
usually being explained by reference to women'’s reproductive role) and the private
(in the statistics of violence and abuse of women by men).

Definitions

Law starts from the proposition that male and female human beings are physically
different. Sex is defined on the basis of reproductive function, and ‘woman’ has
always been understood in English law by reference to female biology. So far as we
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know, the word has never been defined in statute — not in itself an unusual feature of
English law, which does not even have a written constitution — because it has been
taken for granted that it meant ‘adult human female’. (The word man, in contrast,
has caused many problems, as the law sometimes includes women within it and
sometimes not, leading to a century of litigation in what were known as the ‘per-
sons’ cases — see Sachs and Hoft Wilson 1978.)

This understanding of law and biology was confirmed in the case of Corbett v
Corbett [1970] 2 All ER 33 which concerned a well-known transsexual model, April
Ashley. Born George Jamieson, Ashley had been a sailor as a young man before em-
barking on a course of hormone treatment and genital surgery and living as though
she were a woman. She married Arthur Corbett, 3rd Baron Rowallen, who was well
aware of her background. The case centred on their mutual desire to end their mar-
riage. He said it should be annulled on the basis that April Ashley remained a man
despite being transsexual. (Marriage was then defined in law as the union of one
man and one woman.) She sought divorce on the ground of non-consummation.
The court looked in great detail at what ‘sex’ is for the purposes of law. The judge,
Mr Justice Ormerod, who had a medical background and demonstrated deep un-
derstanding of the issues, ruled that sex is about chromosomes, endogenous gonads
and genitalia, and that the sex of a person is determined by at bare minimum two of
those three markers. This meant that even when a person such as April Ashley al-
tered their external genitalia, their sex remained that defined by their chromosomes
and endogenous gonads. While deeply sympathetic to those who experienced gen-
der dysphoria, Ormerod made it clear that sex is about biology. The case received
much press attention at the time.

Although this case is more than 50 years old, it remains good law. The English
doctrine of precedent ensures that, unless or until overturned by subsequent case law
or statute, a decided case must be followed. None of the cases since that time have
challenged the definition of sex as biology, nor have any statutes overturned the law
set out by Ormerod in his judgment. So, we adopt that definition as the current law.

As for ‘gender’, in spite of efforts by second-wave feminists to use it to distinguish
between the biological and the social characteristics associated with each sex (Oakley
1972), in the last decades of the twentieth century the word came to be used as a
synonym for ‘sex’in expressions such as ‘gender pay gap’. We see it used in that sense
in Parliamentary debates and case law, but it was not until 2004 that it entered the
legislative discourse. The Gender Recognition Act 2004 (GRA) allows the law to
treat a person as someone of the other sex if they have obtained a Gender Recogni-
tion Certificate (GRC). Possession of such a certificate enables the person to change
their statement of sex on all official documentation, such as birth certificate, driving
licence and passport. To obtain a GRC, a person must be at least 18, have lived as if
a member of the opposite sex for two years, intend to remain permanently in that
gender, and have a medical diagnosis of gender dysphoria. Surgical modification of
the body is not required. The GRA creates a legal fiction whereby the person is
thenceforth treated as a member of the opposite sex from their birth sex for many
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but not all purposes. Legal fictions exist in areas where something known not to be
true in reality is treated as truth for the purposes of law: for example, the personhood
of companies (Schane 1986; Fagundes 2001).

Nevertheless, people in possession of a GRC retain characteristics of their birth
sex that distinguish them from persons born into the acquired sex. One obvious dis-
tinction is biological so that a transgender woman’s medical needs will not map on
to the gynaecological or obstetrics provision in a hospital, while a trans man’s might.
The law also recognises some situations where the person with a GRC will not be
encompassed within the new sex (see the next section). For example, the Equality
Act 2010 (EA) allows for ‘sex” as well as ‘gender re-assignment’ to be a protected
characteristic in order to preserve some spaces, such as changing rooms and refuges,
for those with female (or male) bodies alone. This is a balancing exercise, which also
takes into account the intersection of sex with other protected characteristics such
as religion. For example, an argument for sex-specific changing rooms is that several
faiths do not permit women to undress in the presence of male bodies or vice versa.
Separate spaces are also justified in the interests of the social goal of women’s pro-
tection, for example to allow sex-specific refuges set up for women escaping male
violence.

The rights of any particular group are not absolute and, as with all rights, courts
may be called upon to decide whether the right of a member of one protected group
should have precedence in a given situation over the right of a member of a different
protected group. For example, in Lee v McArthur and Ashers ([2018] UKSC 49), the
Supreme Court (the highest court in the UK) ruled that it was lawful for bakers to
turn away the custom of a client because he had asked them to produce a cake with
the message ‘support gay marriage’, something that was contrary to their religious
beliefs. The court emphasised that the bakers had not discriminated against Mr Lee
on the basis of his sexual orientation but rather that they could not be compelled to
promote a message with which they profoundly disagreed because of their protected
characteristic of freedom of religion or belief. The ruling was even supported by
some prominent LGBT+ activists who pointed to the ruling as being important
to protect the hypothetical gay baker who might in the future be asked to create a
cake with a message against gay marriage. The issue of belief as a protected charac-
teristic was further discussed in Maya Forstater v CGD Europe: UKEAT/0105/20/
JOJ, in which the Employment Appeal Tribunal found that Forstater’s comments
and gender-critical beliefs were shared by others and ‘statements of neutral fact’, not
expressions of antipathy towards trans persons or transphobic. Her views met the
threshold of being a ‘philosophical belief”, that is that the beliefis ‘worthy of respect
in a democratic society, not incompatible with human dignity and not in conflict
with the fundamental rights of others’.

Unfortunately, courts and the government have so far avoided making a clear and
unequivocal statement that, while for most purposes possession of a GRC allows a
person to be treated as a member of the other sex, this does not mean that they are
a person of the other sex or will be so treated in every situation. Further, they have
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failed to define ‘gender reassignment’, still less ‘gender identity’, making it difficult
for courts to interpret and apply current statutes. In the 2020 case of Elan-Cane
[2020] EWCA Civ 36, where a person who self-defined as ‘non-binary’ lost an ac-
tion against the Home Office for failing to allow an ‘X’ option as a third ‘gender’
option on a passport, a person’s gender was described by the Court of Appeal (where
appeals against first-instance judgments are heard) as ‘a matter of self-perception’.
If this is so, then definition becomes impossible and, with it, enforcement of any
discrimination legislation, both because the courts cannot determine how a person
perceives him- or herself and because any definition cannot deal with the long —
and constantly increasing — list of gender categories set out by organisations such as
Stonewall (Stonewall n.d.).

Domestic Law and Human Rights

The main cause of the conflict in England and Wales over sex and gender in law is
the tension between two key pieces of legislation: the GRA and the EA. Both Acts
protect the human rights of minority groups, but the fact that they were created for
very different reasons, seemingly without due consideration as to how they might
interact with one another, has caused significant problems in theory and in practice,
leading to competing interpretations as to how they ought to be applied.

The background to the GRA is as follows. In 1998, Parliament passed the Hu-
man Rights Act, which brought into domestic law the European Convention on
Human Rights to which the UK had been a signatory for almost half a century.
(In a dualist state, domestic legislation is required in order to give effect to inter-
national laws.) Article 8 of the Convention assures the right to a private and family
life and Article 12 the right to marry. A case was soon taken through the domestic
courts and then on appeal to the European Court of Human Rights about whether
the right to a private and family life of a transsexual named Christine Goodwin had
been violated by the law’s failure to recognise her as a transsexual woman (Goodwin
v. United Kingdom, Application no. 28957/95, Council of Europe: European Court
of Human Rights, 11 July 2002). Goodwin argued that by not being able to change
her birth certificate, her employer knew of her transsexual status (which she would
have preferred to keep private) and also that she was not able to marry a man be-
cause same-sex marriage was not allowed at that time. She also objected to having
to wait until she was 65 to receive her pension, rather than 60, which, as a woman,
she was then entitled to (at that time there were different retirement ages for men
and women). The European Court of Human Rights ruled that this violated her
Article 8 and 12 rights.

This ruling obliged the state to bring domestic law into line with the Conven-
tion, so in 2004 the UK Parliament enacted the GRA. The Act states that for a
person to change their legal sex they must have a medical diagnosis and have lived
meaningfully as though they were a person of the other sex for two consecutive
years. And while this provision does not change the fact of someone’s biological
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sex — chromosomes, gonads and genitalia — it provides a mechanism that allows the
law to treat a person as though they were the other sex. It is important to note,
however, that it allows, rather than mandates, the law to do so and that there are
some exceptions where the law treats such individuals as members of their biologi-
cal sex. Where a person meets the legal test, s/he receives a Gender Recognition
Certificate that allows her/him to change their birth certificate and be treated in
law as a person of their preferred sex.

The EA replaced and brought together all the earlier equalities legislation, in-
cluding that related to sex, race, disability and sexuality, into one piece of law
(Hepple 2010). Under the Act, discrimination is unlawful on the basis of nine pro-

3

tected characteristics, among them ‘sex’ and ‘gender reassignment’. ‘Gender reas-

sighment’ was included because of the Gender Recognition Act 2004 while ‘sex’
was there both to carry forward the protections enacted under the Equal Pay Act
1970 and the Sex Discrimination Act 1975 and also to recognise the need for sex-
segregated services set up specifically for women’s protection, such as separate ac-
commodation in prisons, medical facilities and youth hostels, or introduced after
feminist campaigning, such as refuges and rape crisis centres (Kaganas 2019; Diduck
2019). Inclusion of ‘sex” as a protected characteristic also provided a mechanism for
redressing the historical imbalance of power between men and women in the public
arena, permitting the provision of separate women’s sports and all-women shortlists
for political parties or prizes in business (Atkins 2019; Devine, this volume).

Sex is defined in law by s.212(1) EA to mean that a woman is a female, while a
man is a male. ‘Male’ and ‘female’ in this context relate to biological sex classifica-
tions. Section 9(1) of the GRA, however, allows a biological male to be legally con-
sidered female on acquisition of a GRC. There are therefore two ways to be a man
or woman in law: biologically by birth or legally by acquisition of a GRC.

The EA introduced exemptions to protect single-sex services. There are nine
specific provisions allowing direct sex discrimination: Separate- and single-sex
services (Schedule 3 ss. 26, 27 and 28), Occupational requirement (Schedule 9),
Communal accommodation (Schedule 23), Charities (Section 193), Associations
(Schedule 16) and Single sex schools (Schedule 11). These exemptions can be used
to exclude from female-only services men and also, in some circumstances, males
with the protected characteristic of gender reassignment. As the Equality and Hu-
man Rights Commission (EHRC, 2021) — the country’s national human rights
institution — explained:

If you are accessing a service provided for men-only or women-only, the organi-
sation providing it should treat you according to your gender identity. In very
restricted circumstances it is lawful for an organisation to provide a different ser-
vice or to refuse the service to someone who is undergoing, intends to undergo
or has undergone gender reassignment.

The statute provides at s.28 to Schedule 3 that
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[a] person does not contravene section 29, so far as relating to gender reas-
signment discrimination, only because of anything done in relation to a matter
within sub-paragraph (2) if the conduct in question is a proportionate means of
achieving a legitimate aim.

The matters are:

(a) the provision of separate services for persons of each sex;

(b) the provision of separate services differently for persons of each sex;

(c) the provision of a service only to persons of one sex.

‘What happens then when someone holds a GRC and wants to access single-sex
services that fall under the EA exemptions? The EHR C had previously stated that
it was unlawful to exclude trans women with a GRC from single-sex services.
Following the consultations on self-identification for the purposes of obtaining a
GRC in the autumn of 2018, that guidance was changed to ‘[a] business may have
a policy about providing its service to transsexual users, but this policy must still
be applied on a case-by-case basis’ and that a birth certificate proves legal sex. That
approach appears to leave each situation to the discretion of the service-provider,
with limited guidance on how to apply the law to each individual case. This ap-
proach of a ‘case-by-case basis’ was adopted in R v AEA and EHRC [2021] EWHC
1623 (Admin) in which the court ruled that the EHRC’ approach was lawful.
In that same case, the EHRC acknowledged that some service providers had mis-
interpreted the EA and had adopted unlawful policies that did not uphold single
sex exemptions and therefore called on the government for clearer guidance to be
provided in this area.

The government’s 2018 consultation on proposed reforms to the GRA was ex-
pected to be relatively non-controversial, with an estimate of 700 expected responses.
But more than 100,000 responses were submitted, thanks to information sharing and
campaigning from grassroots organisations concerned about women’s and/or trans
rights and the resulting significant media attention. The most contested proposal was
one that would allow individuals to obtain a GRC simply by self-identifying their
legal sex, without any further requirements. Discussions about self-identification
brought to the fore the conflict of rights between the GRA and the EA and the
failure of courts and policymakers to clarify the exemptions for single-sex spaces
under the EA. The public became more aware that trans rights activists and organi-
sations such as Stonewall had been advising organisations that maintained single-sex
spaces — such as the National Health Service, schools, the Girl Guides, prisons and
sports teams — that they must include any person who self-identified as women or
men whether or not they held a GRC. This is legally incorrect. The EA specifi-
cally allows for these exceptions to the terms of the GRA, and self-identification is
not yet recognised in law. There had also been legally incorrect advice given that a
GRC always allows a holder to access single-sex spaces. The threat to natal women
has been starkly exposed by revelations of male sexual offenders without GRCs as-
serting that they are trans women in order to serve their time in the female prison
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estate, some of whom have gone on to assault female prisoners (Phoenix, this
volume). It has been argued that we should not judge the motives of trans activ-
ists by the actions of this small group. But laws exist to protect us against the small
minority who offend.

Discussions about law reform and self-identification in England and Wales did
not take place in a vacuum. Other countries had or have been grappling with similar
issues, each with its own context for such discussions, and different approaches have
been adopted (Burt, this volume). In England and Wales, the government decided
to shelve the reform proposals after the consultations but failed to provide any clarity
on the issues that had arisen regarding the conflicts between the different GRA and
EA provisions and the exemptions in the EA.

Human rights issues relating to sex and gender identity have been raised in other
domestic legal contexts over recent years. Three particularly high-profile cases are
worth noting. In 2020, the Court of Appeal refused to allow Freddy McConnell, a
trans man, to be registered as the father on his child’s birth certificate (R v McConnell
[2020] EWCA Civ 559). The Supreme Court refused an application to hear a final
appeal in the UK, and McDonnell is seeking leave to appeal to the European Court
of Human Rights, claiming that his human rights have been violated by the UK
government’s insistence that he be registered as the mother on the birth certificate
of the child he gestated and gave birth to. In 2021, the UK Supreme Court ruled,
in the case of Elan-Cane [2021] UKSC 56, that there is no obligation for a state to
provide a third ("X’) gender marker on passports. The Court examined the UK’
human rights obligations and found that there is no requirement under international
human rights law to provide a neutral sex/gender category. In the same year, Keira
Bell applied for leave to appeal to the Supreme Court to overturn a Court of Appeal
ruling [2021] EWCA Civ 1363 that children under the age of 16 are able to consent
to taking puberty blockers to prevent puberty until such time as they are old enough
to consent to cross-sex hormones.

As the discussion above shows, human rights law is frequently invoked in these
cases and sometimes in competing ways. As things stand at present, the European
Convention on Human Rights 1s incorporated into domestic law through the Hu-
man Rights Act 1998, but a right of appeal exists to the European Court of Human
Rights (which is quite separate from the European Court of Justice, the court of
the European Union). This means that it is crucial to understand the international
human rights law frameworks on sex and gender (including other international con-
ventions to which the UK is a signatory) when discussing human rights law at the
domestic level. The next section explains the operation of international human
rights law on issues of sex and gender.

International Human Rights Law

When the Universal Declaration of Human Rights (UDHR, 1948) was being
drafted, there were discussions about whether to have specific protections for women
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(Gaer 2009). The decision not to have separate provisions was made because the
entire point of the Declaration was to enshrine in law that every individual has every
right by virtue of being born human. It was decided that having specific protections
for particular groups would undermine the universality of the human rights project.
Ultimately, however, trying to mainstream women’s rights into human rights left sig-
nificant and problematic gaps in terms of women’s rights. At that time, one third of
United Nations member states did not grant political rights to women, and women
remained subjugated in many ways, often in the name of ‘religion’ or ‘culture’.

In 1967, the UN Commission on the Status of Women took the ground-
breaking step of adopting the Declaration on the Elimination of Discrimination
against Women, followed in 1979 by the Convention on the Elimination of All
Forms of Discrimination against Women. Thus was created an accountability
mechanism to review and implement that Convention in those States that signed
up to it (Englehart and Miller 2014). There has certainly been progress in advanc-
ing women’s rights but, despite much focus on ending discrimination and achiev-
ing equality for women, and despite increasing concern about violence against
women and girls, women are still denied their fundamental rights in many parts
of the world both in law and in practice. Some forms of human rights abuses and
discrimination against women are based on their sex — for example denying access
to reproductive rights, or permitting child brides. Others are based on gendered
constructs, such as denying girls the right to education, or men’s violence against
women and girls (although this is enacted in sex-specific ways).

As in domestic law, in international human rights law the word women has always
been defined as referring to biological sex. This definition was adopted in many
international human rights treaties and discussions. For example, the 1998 Statute of
Rome, which created the International Criminal Court, states that the word gender
refers to the two biological sex classes of male and female. At the UN Committee
on the Elimination of Discrimination Against Women, some states, including New
Zealand, recently opted to report on trans women as part of their periodic report-
ing, but there is no requirement to do so. Scholars such as Sandra Dufty (2021) have
documented the number of times that trans-inclusive language has been used at the
Committee, but this practice is not adopted by most Committee members, most
states party to the treaty or, indeed, most of global civil society. Rather, it gener-
ally comes from a small group of global North states. Elsewhere, other treaty-based
bodies have rejected the conflation of sex and gender identity; the UN Committee
Against Torture, for example, has considered these issues in relation to trans women
in prisons and, in doing so, made it clear that sex is biological. And at the UN Hu-
man Rights Council, a political body based on proportionate geographic representa-
tion of UN members, these issues are not even discussed.

The fight for women to have specific protections paved the way for other vul-
nerable groups to do the same. Once the idea of having specific protections for
groups who face particular risk was no longer viewed as undermining the nature
of human rights, similar steps could be taken for children, persons with disabilities,
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racial minorities, and migrant workers. There is now clear understanding that the
risks faced by members of such groups means that they require specific protection
in law and practice. Of course, just because such an understanding exists, and states
formally accept obligations by ratifying treaties, changes on the ground do not nec-
essarily follow. But these international law provisions have given those groups tools
for lobbying for effective change, which is at the heart of human rights advocacy
and work.

Yet while many vulnerable groups have now received specific protections from
the UN human rights system, attempts to protect sexual orientation and gender
identity (SOGI, the UN umbrella term for LGBT+) minorities have been less suc-
cessful. Efforts to protect SOGI minorities are almost always done independently of
the protection of women’s rights, with members of those groups seen as suffering
separate disadvantage. In the 1990s, a pivotal time for human rights with the end of
the Cold War and a new commitment to advancing human rights in the interna-
tional arena, there were moves to include SOGI minorities in the declarations and
plans of action for human rights. These moves were blocked by the 75 countries that
still criminalise, discriminate against, or oppress LGBT persons, with even the most
basic attempts to protect SOGI individuals from being killed by their governments,
as in the UN resolutions on extrajudicial killings in the early 2000s, being fiercely
resisted by a sizeable minority of countries.

In response to this refusal to recognise the need to protect SOGI minorities
within the UN, in 2006 a group of international human rights law experts and
SOGI activists devised the Yogyakarta Principles at a workshop. These Principles set
out rights which the workshop participants advocated that gender identity minori-
ties ought to have, although like many other similar texts from campaigning organi-
sations they do not include adequate definitions of terms like ‘gender identity and
sex characteristics. Some commentators mistakenly claim that these principles have
international law status and even that they have overturned international law on
sex. This is wrong: international law continues to define sex as biological. We must
remember that the Yogyakarta Principles were aimed at kick-starting discussions to
develop much-needed protections for SOGI minorities. But they are not law, and
they were not promoted as anything other than a starting point. While they have
occasionally been referred to by academics, or even (very rarely) by a court, they
are not discussed even as ‘soft law’ (Chinkin 1989). And since they have hardly been
discussed by UN member states, they have gained little traction.

A key reason why the Yogyakarta Principles were not taken forward was that in
2011 the UN Human Rights Council passed the UN's first resolution on protecting
and promoting the human rights of SOGI minorities (UN Human Rights Coun-
cil 2019). This marked a significant turning point after years of attempts to discuss
SOGI rights had been blocked by coalitions of states that criminalise or oppress
SOGI minorities. Since 2011, there have been significant steps taken within the
UN human rights system to protect and promote rights of SOGI minorities, includ-
ing the creation in 2016 of a Special Procedures mandate holder on violence and
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discrimination against SOGI minorities. Attention from SOGI activists, including
those who created the Yogyakarta Principles, turned to how to advance SOGI rights
within the UN human rights system. As such, despite the claims of some proponents
of those Principles, they do not represent international law but rather remain a rep-
resentation of the views of the self=selecting group of academics and activists who
created them. The issues that have been raised about the Principles, including lack
of definitions and expansion of rights beyond the fundamental ones enshrined in the
UDHR and codifying covenants, have not been addressed.

Unfortunately, at the UN level, steps taken to protect and promote the funda-
mental rights of SOGI minorities have also failed to define transgender or gender
reassignment in a uniform manner. ‘Gender identity’ has been defined tautologically
(‘the gender with which someone identifies’) or as an umbrella term in much the
same way that Stonewall does (Stonewall n.d.). At the international level, therefore,
the problem is similar to that at the domestic level: sex, being defined as biological,
can be protected as a class in law, but the absence of a clear legal definition of gender
identity makes it near-impossible for the law to be effective in this area.

Conclusion

This chapter has surveyed the history and current state of English and international
laws on sex and gender. It has shown that, where laws relating to sex have been
enacted, they have been intended to remedy the disadvantages suffered directly and
indirectly by women. These disadvantages have always been based on women’s biol-
ogy as females and on the social constructs built upon their biology. In consequence,
the law has defined women as females and has provided rights and protections to
counter the historical and continuing restrictions imposed by these. Where once
biology was invoked to justify the denial of rights to females, today it provides the
rationale for the rights and protections the law offers. As this chapter has explained,
without a clear definition of the class requiring protection, the law cannot protect it.
If we erase sex as a legal category and replace it by gender identity, we not only end
up with a category that has so far not been adequately defined in either national or
international law, and so cannot be properly enforced, but we will also dilute — even
sabotage — those efforts to protect women from the wrongs they suffer as biological
females.

We note that much of the support for conflating sex and gender identity comes
from those claiming to be allies of feminism and of females. This can only be un-
derstood if we assume that these people believe that the sexes are already equal and
that women do not need special protections based on their biology any more. This
is plainly not true. Attempts to restrict and control women’s reproductive rights
remain widespread; existing gender pay gaps are exacerbated by economic down-
turns around the world; the COVID-19 pandemic has demonstrated the disparities
in healthcare provision and research between men and women, let alone women
of colour or with disabilities; and more than two women a week are killed by their
male partners or relatives in the UK alone.
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Our conclusion is that there are just too many situations — those envisaged in the
Equality Act exemptions being prime examples — where removal of the protected
category of sex will reduce, and possibly remove, the very protections that were
enacted to help natal women and redress their historical disadvantage. It is for this
reason we argue that we need to retain the protected characteristic of sex in the
EA, since its replacement by ‘gender identity’ would obliterate its historical and
continuing basis in biology, cut women oft from our heritage (women’s lives mat-
ter, just as black lives do) and blur the distinction between people who have been
discriminated against because of their bodies and those discriminated against because
of their identities.
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SEX, GENDER, AND EQUALITY IN THE
UNITED STATES

Confusion, Conflict, and Consequences

Callie H. Burt

The Equality Act is quite literally a life-saving bill that addresses some of the
fundamental inequalities that still exist in the American legal system. . . . We are
on the right side of history.

—Democrat Representative David Cicilline (RI)

This bill may have ‘equality’ in its title, but it does not serve all people. . . . Its
vague and circular definitions of gender identity will lead only to uncertainty,
litigation, and harm to individuals and organizations that will be forced to comply
with a law the authors don’t even seem to understand. This is a classic example
of passing something now and figuring out what it actually means later. We have
been here before. If the Devil is in the details, we are in for a lot of devilish
surprises.

—XRepublican Representative Virginia Foxx (NC)

Today, with passage by this House of H.R.5, the Equality Act, we bend [the
moral] arc even more in the direction of justice. I am proud to be an original
cosponsor of this life-changing and life-affirming legislation . . .

—Democrat Representative Jackson Lee (TX)

In the wake of marriage equality, transgender or trans rights issues have moved to
the forefront of LGBT activism. Recent years have seen the trans rights movement
gain unprecedented momentum, arguably ‘faster progress than any movement in
American history’ (Keisling 2016; see also Taylor et al. 2018). This success is due in
no small part to the efforts of LGBT+ organisations, which leveraging their existing
reputations as progressive groups acting on behalf of a well-defined, marginalised
demographic (‘the LGBT community’), have fostered a view of ‘trans rights’ as
a natural extension of LGB rights. These prominent, very well-funded LGBT+
organisations, such as the Human Rights Campaign (HRC) and GLAAD in the
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U.S., like the UK’ Stonewall, now, in practice if not in explicit policy, prioritise
the T over the LGB (Biggs n.d.). Democrat politicians, perhaps still regretting their
previous opposition to gay marriage and aiming to be on what is the ‘right side of
history’ this time around, align themselves with the position of these LGBT groups,
adopting their slogans and endorsing their demands. Indeed, during his campaign,
Democrat president Biden called the trans rights movement ‘the civil rights move-
ment of our time’ (Biden 2020).

In the United States, the Equality Act (H.R.5, S.393) represents the culmination
of these efforts. The Equality Act (hereafter EA) is a prominent piece of legislation,
which would amend the Civil Rights Act of 1964 (CRA) and other core civil rights
statutes to prohibit discrimination on the basis of sexual orientation and gender iden-
tity (like age, race, etc.). At present, LGB and/or trans people in more than half of U.S.
states can be legally discriminated against in housing, for example. The EA addresses
this deficiency of federal discrimination protections by expanding anti-discrimination
statutes to include LGB and transgender people. The bill would also widen the
scope of protections in public accommodations ‘to include places or establishments
that provide (1) exhibitions, recreation, exercise, amusement, gatherings, or displays;
(2) goods, services, or programs; and (3) transportation services’ (CRS 2021).

The EA is a prominent piece of Democrat legislation, which passed the House
(as H.R.5) in 2019 and again in 2021 with unanimous Democrat support. As of
this writing (July 2022), the Senate companion bill (S.393) still awaits consideration.

As with most sociopolitical issues in the U.S. at present, debates around the EA
tend to flop along left—right party lines with little debate on substance, including the
gender-identity ideology implicitly endorsed by the bill (Burt 2020). The Congres-
sional discussion of the EA in the House, illustrated in the introductory quotes, con-
sisted of Democratic lawmakers lauding the bill (e.g., as ‘literally a life-saving bill’)
and Republicans condemning ‘the deep flaws’ in the legislation (CRS 2019, 2021).
Most Democrats appear content to adopt party-line positions without discussion or
critical scrutiny, such that the bulk of the political left supports, even champions,
the EA. After all, some might think, what leftist would oppose LGBT equality or a
so-called Equality Act?

Unfortunately, statements by supporters of the EA, including some politicians, sug-
gest that many are uninformed about the details of this legislation and its implications,
including the sweeping change it would institute from sex-based to gender-identity-
based protections (Burt 2020). As I discuss, the bill would eliminate sex-based provi-
sions for females while undermining the protected nature of women’s provisions. First,
I provide a brief overview of the current ‘trans rights debate’ in the U.S., and I critique
the prevailing leftist view of trans rights as equivalent to LGB rights.

LGB and the T Rights: One of These Is Not Like the Others

The contemporary movement for ‘LGBT’ equality, which informs the EA, frames
trans rights as inextricably linked to, and no different from, LGB rights, such as
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marriage equality (achieved in the U.S. in 2015) and the decriminalisation of same-
sex sex (in 2003). However, this framing obscures some important differences be-
tween LGB rights and current trans rights demands. Most significantly, the rights
extended to LGB people—for example, to marry or to have (legal) consensual same-
sex sex—do not infringe on the rights or protections of others. That is, no one is
required to have same-sex sex or marry a same-sex partner; they are merely required
to allow others to do so. To be sure, marriage equality changed the definition of
marriage from one man and one woman to one adult to another adult; however,
this change in definition does not alter the protections afforded to married people
(or any other people, for that matter). Quite simply, opposite-sex marriages are not
altered by allowing same-sex couples to participate in the institution of marriage.
Similarly, opposite-sex sex is not modified by allowing others to legally engage in
same-sex sex. In short, these hard-won LGB rights do not take away from the rights
or provisions of another group, nor do they require the adoption of a particular set
of beliefs.

In contrast, current trans rights activism includes—in addition to rights that all
deserve, such as employment, housing, and equal treatment as humans of equal
value—demands for opposite-sex provisions. This follows from the current—now
orthodox on the left—gender-identity ideology, undergirding the EA, which in-
cludes the mandate that society treat people on the basis of their self-declared gender
identity regardless of their sex for all purposes, no exceptions, including access to
(previously) sex-separated female provisions.

Prominent in this debate are trans activists’ demands for females to relinquish
hard-won sex-separated provisions to transwomen because, on the gender-identity
ideology view, ‘transwomen are women’. The definition of what is a woman is
currently debated, and under the traditional definition of a woman as an adult hu-
man female, transwomen are not women (e.g., Byrne 2020; Bogardus 2020). The
implicit (and occasionally explicit) motivation for this shift appears to be the belief
that the suffering of transwomen justifies their being treated as females, regardless
of the implications for females, including safety considerations. Such demands are
thus not for equality but for special treatment—an exemption from the sex-based
requirements for access and eligibility based on a distinct characteristic: gender
identity.

This is no minor quibble. Females have hard-won separate provisions justified
by biological differences, such as males’ greater average size, strength, metabolism,
and oxygen utilisation as well as the primary labour of reproduction, and social
disadvantages due to women’s historical exclusion and subordination (e.g., being
male property, denied the right to education, employment, and the vote) and on-
going disadvantages (e.g., Lawford-Smith 2019). Separate women’s spaces are also
justified by the existing threat of male violence and harassment and exist as a place
of felt security and respite from males (Burt 2020, 2021). Some provisions, such
as sports, are explicitly sex-separated due to biological differences and justified
by the individual and social benefits of female social involvement such provisions
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facilitate (Coleman, 2017). In general, sex-based provisions continue to be crucial
to females’ well-being and equal participation in society (e.g., Lawford-Smith 2019;
Lorber 1994).

For these reasons, trans activist demands for special access to opposite-sex pro-
visions are distinct from LGB demands for equal treatment and protection. The
prevailing knee-jerk leftist support for ‘LGBT rights’—manifest by ostensibly un-
thinking support for whatever LGBT+ organisations demand without reflection
or consideration—while no doubt well intended, disregards important differences
between LGB and T ‘rights’ demands as well as associated conflicts and potential
negative consequences. Although the slogan ‘trans rights are human rights’is catchy
and compelling, many of the ‘rights’ they seek are opposite-sex provisions, and there
is no human right to provisions set aside for the other sex. Thus, we find ourselves
at an impasse. Effective solutions require deep discussion, negotiation, and ongoing
dialogue between various affected groups in our society, including those who repre-
sent (in all their diversity) the interests of transgender people and females.

Tragically, such dialogue is lacking. The discourse vacillates between eerie silence
and cacophony. On the right, calls for recognising sex and supporting women and
girls come from a Republican party that historically (and for some still to the pre-
sent) opposes equal human rights to LGB people and attempts to curtail women’s
rights in other domains (birth control, equal pay, etc.). Among Democrats, po-
litical discussion has been replaced by sloganeering and mantras (‘Trans women are
women’), explicit calls for ‘No Debate’, and puerile name-calling rather than en-
gagement and respectful dissent.

Yet, far from being monolithic, there is viewpoint heterodoxy on the left, with
LGB and even T activists and other left-leaning individuals objecting to the unquali-
fied extension of opposite-sex rights to those identifying as transgender. Although
among the most heated and vitriolic political debates at present, this ‘transgender
debate’ is a microcosm of the current cultural climate of the left, which can be
openly intolerant of dissenting ideas, including recognition of competing interests
and protections. The progressive ethos of lifting all marginalised people up through
public policies that promote a public good has been splintered by a burgeoning
identity politics where marginalised groups are mired in an ‘oppression Olympics’
with a winner-take-all mentality. The influence of the trans lobby along with the
marginalisation and suffering of transgender people has positioned them atop this hi-
erarchy of victimhood, which has contributed to their power to castigate, even cen-
sor, dissenting viewpoints as ‘hateful’, ‘harmful’, ‘prejudiced’, and ‘bigoted’ (Suissa &
Sullivan 2021). Consequently, a facade of leftist consensus exists because dissenting
viewpoints are increasingly unaired because of censorship, especially selt-censorship.

At present, the transgender debate in the U.S. (as elsewhere) is not characterised
by open discussion, democratic input, and balanced, thoughtful deliberation. Nu-
anced descriptions of the current situation are scarce and inadequate. The actual
situation of trans people is distorted, important public discussions are silenced, and
misguided and shortsighted public policies are crafted to ameliorate the suffering of
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transgender people without adequate consideration for the impacts on other groups
(especially females) and unintended negative consequences. In addition to censor-
ship, this situation is also due to the failure of the democratic process due to policy
capture (see Murray & Hunter Blackburn 2019, also Burt 2020). As Republicans
have lamented, the EA was brought to the House without going through full com-
mittee hearings under a closed rule with no amendments (CRS 2019, 2021).

The U.S. EA—a flawed piece of legislation with good intentions—is a product
of this noxious sociopolitical climate in which one is either ‘for’ or ‘against’ LGBT
rights, and if ‘for’, then—according to this shallow reasoning—one supports the EA.
The debate over the EA is depicted in the media and public discussion as between
Democrats who support LGBT+ rights and conservative Republicans who oppose
LGBT+ rights for religious reasons. Political critics of the EA, exclusively Republi-
cans, raise concerns about women’s safety and rights, women’s sports, and religious
freedoms. Democratic politicians portray themselves as supporting equality and life-
affirming rights and characterise those in opposition to the EA as being conservative
and anti-LGBT, and no doubt some are—but not all.

Objections to the EA’s from feminists, LGB and event T activists, and others
who support LGBT+ equality but have concerns about the legal and social erasure
of sex to protect transgender people are largely ignored. Heeding these concerns,
in this chapter, I interrogate the EA from a left-of-center gender-critical feminist
perspective—an often censored, censured, or misrepresented perspective. As I dis-
cuss, one can (and I do) support the aims of the EA—extending federal nondis-
crimination protections to both LGB and transgender people—while opposing the
act given its current form.

In what follows, I discuss the legislative background, including the existing social
problems the EA aims to address, as well as a brief overview of the historical back-
ground of the bill. I then describe the form of the EA, including its terminological
imprecision and prioritisation of in-the-moment gender self-identification over bio-
logical sex for access to (currently) sex-based provisions. This is followed by a more
in-depth discussion of the flaws of the bill, including foreseeable negative conse-
quences. Such consequences are, I explain, avoidable through reformulations, which
I briefly sketch out. Reformulated, the EA could extend federal anti-discrimination
protections to LGBT+ people without eliminating sex-based provisions and the
protected nature of women’s spaces.

The Legislative Backdrop

The Problem: Insufficient Discrimination Protections

Over the past two decades, a variety of U.S. states have passed nondiscrimination
laws on the basis of sexual orientation as well as, although less commonly, gender
identity. Yet at present, fewer than 25 states prohibit discrimination against LGBT
individuals. There is a patchwork of state protections, such that individuals in more
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than half of U.S. states can be legally discriminated against in, for example, housing,
public accommodations, or jury service because they are LGB or transgender. The
exception is in employment, as the recent Supreme Court ruling in Bostock v. Clay-
ton County (2020) clarified that firing someone for being LGB or transgender was a
violation of Title IT of the CRA (see discussion in Byrne & Burt 2020).

There is thus a deficit in discrimination protections for LGBT+ people. The U.S.
EA aims to remedy this deficit by federally prohibiting discrimination on the basis of
sexual orientation and gender identity.

Historical Setting of the U.S. Equality Act

The EA, which has passed the U.S. House (as H.R. 5) and awaits consideration in
the Senate (as S. 393), is designed to ‘prohibit discrimination on the basis of sex,
gender identity, and sexual orientation’ in employment, public accommodation,
housing, education, federally funded programs, jury service, and credit by amending
the U.S. CRA (including Titles II, III, IV, VI, VII, and IX). The bill also expands
the definition of public accommodations, thereby increasing the scope of protec-
tions for all groups protected in the CRA (e.g., race, colour, religion, and national
origin). Notably, the current EA is not the first ‘Equality Act’ proposed to Congress
to expand the CRA to protect additional groups, although it has been revised sub-
stantially from its earlier form. In the mid-1970s, two Democratic representatives
from New York, feminist Bella Abzug and Ed Koch introduced an Equality Act to
revise the CRA to extend protections on the basis of sex, marital status, and sexual
orientation in housing, federal assistance programs, and credit. The bill never came
up for a vote.

In 1994, a narrower successor bill, known as the Employment Non-Discrimi-
nation Act (ENDA), which would prohibit employment discrimination against in-
dividuals on the basis of sexual orientation, was introduced but failed to pass. The
bill was re-introduced without passing in each Congress from 1994 to 2013, save
one, largely unchanged until 2007, when the debate around transgender inclusion
in the bill became salient. In 2007, gender identity was added and then dropped
at the cost of support from activist organisations and lobby groups. Subsequently,
ENDA included both sexual orientation and gender identity; the bill never passed
both Houses.

In 2015, efforts to pass nondiscrimination protections shifted back to a broader
Equality Act. Spearheaded in the U.S. House by David Cicilline, H.R.5 as the
‘Equality Act’ was introduced in 2015 and 2017 but never came up for a vote. In May
2019, H.R.5 passed the House on a largely a party-line vote (all but one Democrat
was a co-sponsor of the bill) before dying in the Senate (i.e., not being brought to
a vote). Most recently, in February 2021, H.R.5 again passed the House, largely on
a party-line vote (all Democrats in favour, all but three Republicans against). The
Senate companion bill (S. 393), also introduced in February 2021 and referred to the
Judiciary Committee, awaits consideration.
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For those unfamiliar with the context of U.S. lawmaking, the House and the
Senate can (and often do) pass non-identical bills. If a different version of a bill passes
the House and Senate, this initiates a process known as ‘conference committee’,
where members of both Houses work to reconcile differences in the passed bills.
The resulting compromise or consolidated bill (known as the ‘conference report’)
then goes back to both the House and Senate for final approval (as an up or down
vote). If approved, the U.S. president has 10 days to sign or veto the bill. Presently,
the versions of the EA in the two Houses of Congress (H.R.5 and S. 393) are
equivalent; however, changes can be made in the Senate version of the bill, and if it
passes, these changes could be negotiated in conference committee. As noted, Presi-
dent Biden strongly supports the EA, in contrast to President Trump before him,
who indicated he would veto the bill. All evidence suggests that if the EA passes the
House and Senate, Biden will sign the bill into law with fanfare.

The Legislation: Sex-Based Protections Regardless of Sex

The EA is designed to prohibit discrimination against LGBT+ people and provide
redress for such discrimination when it occurs. Although its aims are laudable and,
as currently constituted, the bill would accomplish those nondiscrimination aims,
it would do so with an unnecessary, unjustified, and self-defeating cost: eliminating
sex-based protections and the protected nature of women’s provisions. The EA is
thus a well-intended, yet flawed, piece of legislation, which has foreseeable negative
consequences for vulnerable groups. There are three main flaws, which are distinct
but interrelated: terminological imprecision, clash of rights, and in-the-moment
gender self-identification.

Terminological Imprecision

The most obvious flaw in the EA is its terminological precision. The EA would
extend federal nondiscrimination protections to LGB and T groups not by creating
two new protected classes (i.e., sexual orientation and gender identity) alongside
sex and other protected classifications (e.g., race, age, religion), but by redefin-
ing ‘sex’ in civil rights law to ‘include sexual orientation and gender identity’ (see
statutory redefinition in Figure 9.1). Additionally, where ‘sex’ appears as a protected
category in the CRA, the EA changes sex to ‘sex (including sexual orientation and
gender identity)’. The bill would also add ‘sex (including sexual orientation and
gender identity)’ where previously sex was not a protected characteristic (as in public
accommodations).

Obviously, neither sexual orientation nor gender identity is, in fact, sex. Sex
(male, female) is not sexual orientation (defined as ‘heterosexuality, homosexuality,
or bisexuality’) or gender identity. Indeed, defining one’s sexual orientation requires
a working definition of sex (Stock 2019). Likewise for defining a transwoman or a
transman; a female cannot be a transwoman because of sex. Thus, departing from



146 Callie H. Burt

our creditable legal tradition of conceptual clarity, by redefining sex to include non-
sex categories, the EA is terminologically inaccurate.

Self-ldentification

This redefinition of sex is not only problematic in its imprecision but also in its
vagueness. As shown in Figure 9.1, which shows the text of the redefinition in the
bill, gender identity is amorphously and circularly defined.

Impractically, gender is not defined at all. Without a working definition of ‘gen-
der’, the definition of gender identity is not just circular (as Representative Lesko
noted during House floor discussions) but incomprehensible, amounting to ‘the
[]-related identity, appearance, mannerisms or other []-related characteristics of in-
dividuals, regardless of the individual’s designated sex at birth’. Gender identity is
thus only knowable through simple self-identification: what one says one is in the
moment.

To be sure, self-identification is not always problematic; we self-identify as
brown- or blond-haired, blue- or brown-eyed, and even gay or straight on doctors’
forms, driver’s licenses, and dating profiles. However, self-identification for access
to protected provisions or rights is widely recognised to be problematic in the U.S.
We do not allow self-identification for access to gatekept provisions, including for
‘disabled’ parking permits, driving, voting, air travel, and even purchasing alcohol

“SEC. 1101. DEFINITIONS AND RULES.
“(a) DerNiTioNs. — In titles 11, II, IV, VI, VII, and IX (referred to individually in sections 1106 and 1107 as ‘covered title’).

“(1) RACE, COLOR; RELIGION; SEX; SEXUAL ORIENTATION; GENDER IDENTITY; NATIONAL ORIGIN. — the term ‘race’, color’,
‘religion’, ‘sex’ (including ‘sexual orientation and ‘gender identity’), or ‘national origin’, used with respect to an individual, includes—

“(A) the race, color, religion, sex (including sexual orientation and gender identity), or national origin, respectively, of another person
with whom the individual is associated or has been associated; and

“(B) a perception or belief, even if inaccurate, concerning the race, color, religion, sex (including sexual orientation and gender identity),
or national origin, respectively, of the individual.

“(2) GENDER IDENTITY. —The term ‘gender identity” means the gender-related identity, appearance, mannerisms, or other gender-related
characteristics of an individual, regardless of the individual’s designated sex at birth.

“(3) INCLUDING. — The term ‘including’ means including, but not limited to, consistent with the term’s standard meaning in Federal law.
“(4) SEX.— The term ‘sex’ includes —

“(A) a sex stereotype;

“(B) pregnancy, childbirth, or a related medical condition;

“(C) sexual orientation or gender identity; and

“(D) sex characteristics, including intersex traits.

“(5) SEXUAL ORIENTATION. — The term “sexual orientation’ means b ity, I ity, or bi: lity

“(b) Rutis. —In a covered title referred to in subsection (a)—

“(1) (with respect to sex) pregnancy, childbirth, or a related medical condition shall not receive less favorable treatment than other physical
conditions; and

“(2) (with respect to gender identity) an individual shall not be denied access to a shared facility, including a restroom, a locker room, and a
dressing room, that is in accordance with the individual’s gender identity.” and

FIGURE 9.1 Text from the Equality Act (H.R. 5); Definitions

Source: See https://www.congress.gov/bill/117th-congress/house-bill/5/text.
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(which is why last week I, a 42-year-old, arrived home from grocery sans wine
for my wife because I left my driver’s license in my car. The fact that I am mani-
festly older than the legal age of purchasing alcohol [21] and I said as much was
not sufficient). Viewing truth in self-identification as ineffective for safeguarding
policies—that some people will take advantage of self-identification—the U.S. gate-
keeps protected divisions by requiring proof of status for access. This EA’s adoption
of self-identification, which is a curious departure from normal gatekeeping proce-
dures, is rooted in the prevailing gender-identity ideology and its emphasis on the
individual right of sex/gender self-definition. (As we all know, this is not the case
for age, race/ethnicity, or other demographic characteristics.)

At the heart of these problems is the clash between sex and gender identity. In
particular, there is an inherent contradiction in the effort to include members of
a group (males) purposely excluded from women’s provisions based on a different
characteristic (gender identity).

Conflict of Rights

The EA’s conflation of sex with gender identity creates a blatant clash of rights
(Jeffreys 2014). One can separate provisions based on sex or based on gender iden-
tity but not both. Once males are given access to provisions set aside for females,
those provisions are no longer separated by sex, obviously. Rather than negotiating
this conflict of rights, for example, by seeking to balance the hard-won provisions
of female people with rights demands and protections for transgender people,
the EA simply prioritises transgender people over females. This prioritisation of
transgender people over females is undoubtedly influenced by the success of the
LGBT lobby in situating transgender people at the top of the victimhood hier-
archy and by censoring debate and slandering those who disagree as ‘transphobic
bigots’ whose concerns can be dismissed.

Manifestly recognising this conflict of rights, the Democrat authors of the bill
explicitly and repeatedly clarified that gender identity takes precedence over sex for
access to formerly sex-separated provisions. For example, the act amends unlawful
employment practices to specify that when ‘sex is a bona fide occupational quali-
fication, individuals are recognised as qualified in accordance with their gender identity’
(emphasis added; see Sec. 701A, H3932). Thus, under the EA, for example, not
hiring a male who identifies as a woman in a women'’s rape crisis shelter (which was
formerly female only) or as an exotic dancer in a club for men would be federally
prohibited discrimination.

Similarly, Democrats added a rule in Section 1107: ‘(with respect to gender
identity) an individual shall not be denied access to a shared facility, including a
restroom, a locker room, and a dressing room, that is in accordance with the indi-
vidual’s gender identity’. Thus, a policy prohibiting access to a women’s spa, where
women are nude, to a bepenised male who identifies as a woman would be deemed
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impermissible discrimination. Under the EA, any male who says, ‘I identify as a
woman —whether or not this identification is sincere—must be given access to
female provisions (and so, too, for females identifying as men). Democrats rejected
several Republican efforts to amend the bill to include exceptions for sex-separated
spaces where people undress, as well as amendments to maintain the sex separation
of sport for fairness. This prioritisation of gender identity over sex, without excep-
tion, contrasts with the approach of other countries, such as the UK, which allows
the use of sex-based distinctions when doing so ‘is a proportionate means to a legiti-
mate aim’, such as safety and fairness.

In sum, by defining sex to include gender identity and defining gender identity
as something ‘gender-related’ that exists, ‘regardless of sex’, the EA eliminates the
legal distinction between (biological) sex and gender identity. (Although the EA
defines gender identity as ‘sex’, here and throughout I employ the commonly
accepted definition of sex as biological sex, observed at birth [correctly >99% of
the time] and immutable.) Consequently, the EA eliminates sex-based provisions.
That is, currently de facto sex-separated provisions would become de jure gender
identity—separated provisions, such that access to formerly opposite-sex spaces is
granted through simple self-declaration about one’s gender identity—no sincerity
or presentation style required. There are expectable negative consequences.

Foreseeable Negative Consequences of the EA

As articulated, the EA would replace sex-based provisions with in-the-moment
gender self-identification rights for all purposes, no exceptions, including female-
only rape crisis and domestic violence shelters, locker rooms, sports, events, and so
on. Shockingly, this sweeping legislation was developed in the absence of policy
impact evaluation. Government-funded studies have assessed the difficulties that
transwomen experience in sex-separated spaces, for example, and how this affects
their safety and psychological well-being. Yet, no studies have been conducted to
examine how vulnerable females in prisons and shelters might be affected by gen-
der self-identification (Burt 2020). These studies are needed because the voices of
these women are rarely heard. The physical and psychological well-being of these
women—who are disproportionately poor and minority and who have experienced
high rates of male sexual violence—matter. The persistent sociopolitical failure to
consider the policy impact on females follows from the subordination of their needs
to that of transgender people, a wholly unnecessary and objectionable move, as I
discuss more later. First, I highlight three domains that the EA as currently formu-
lated would undermine for females: safety and felt psychological security, fairness
and equal opportunity, and solidarity and collectivism.

Notably, here, as elsewhere, I focus on the clash of rights created by prioritising
the protection of one group (transwomen) over another protected group (females).
This does not imply that transmen are less important, only that women’s spaces were
created after lengthy feminist campaigning to provide a protected space for women
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and girls as a protected class. Allowing females to identify into male spaces does not
create a clash of rights with protected groups or threaten male safety and well-being.
That is not to say, of course, that males may not wish for females to enter their
spaces, only that this is not my focus.

Undermining Safety

A well-intended concern for the safety of transgender people has blinded many
to the foreseeable negative consequences of the EA, including the erosion of the
protected nature of women’s spaces. The fact that women’s provisions will no
longer be ‘women’s’ or ‘protected’ due to gender self-identification seems to be
widely misunderstood, but it is actually quite straightforward. For a provision to
be a protected one, access must be restricted. If anyone can opt into a protected
space on a say-so, it is no longer a protected space (Burt 2022). Male rapists can
self-identify into the women’s prison, sex offenders can self-identify into women’s
spas, adolescent boys can self-identify into the girls’ locker rooms for a joke or on
a dare, and girls and women—however defined—cannot do anything about it.
Thus, the EA would eliminate women’s protected spaces in order to protect and
validate transgender people, especially transwomen, at the cost of the safety and
privacy of both.

That the EA would eliminate the protected nature of women’s provisions is ne-
glected or dismissed by Democrat supporters of the bill. This neglect takes the
form of simply ignoring or denigrating those who protest, while dismissals are more
insidious and disturbing and take one of several forms. One response by support-
ers of the EA is to disparage those who raise concerns about the safety implications
as being motivated by transphobia and their concerns as ‘transphobic trans panic’
(i.e., concerns about ‘devious, dangerous, deceitful’ transwomen as predators). This
is confused and/or disingenuous. The safety concern that I and others have raised
about the EA is that it would allow predatory males to self-identify into women’s
spaces without any gatekeeping or challenge (Burt 2020). To be clear, the point is
not that women are particularly endangered by and should thus fear transwomen.
The point is that women are, in general, vulnerable to males and made less safe by
a policy that would allow any male to access formerly protected spaces on a say-so.
Indeed, this gender self-identification aspect of the EA would threaten the safety of
everyone in women’s spaces (females and transwomen).

Others also misunderstand the concerns about self-identification and argue that
it is absurd or unlikely that men would identify as women to gain access to women’s
spaces. Unfortunately, not only is it not absurd, it has already happened in various
places around the world with gender self-ID policies (see Burt 2020). More impor-
tant, whether men will increasingly present as women to access women’s spaces 1is
irrelevant, because under the EA, they don’t have to. Say-so is enough. Under the
EA, with the intent of voyeurism or even sexual assault, males can self-identify
into women'’s spaces and wait for the right opportunity for predation, and women
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(however defined) cannot do anything about their presence. Failure to consider the
threat self-identification poses to women and girls is a manifestation of an abject fail-
ure of democratic policymaking and a disregard for the reality of male violence, es-
pecially sexual violence, which is an ever-present threat in the lives of many women
and girls. Under the EA, licence to enter into women’s sex-separated protected
spaces—including prisons, rape crisis shelters, refuges—to prey on them is a simple
self~utterance, which cannot be verified or challenged.

As T have noted, and it bears repeating, this reliance on ‘truth in self-identification’
is at odds with almost all public policy (and all policies to my knowledge that con-
cern safety). The U.S. is not a society that operates on trust and self-identification,
which is why obvious adults have to show government identification to buy a beer
and manifestly differently abled persons have to procure and display a special park-
ing permit to avail themselves of the spaces set aside for them. Importantly, available
policy evaluation from other protected spaces suggests that self-identification does
not work for protected provisions; gatekeeping is necessary.

Among the best evidence comes from Sharon Dolovich’s (2011) research on
the Los Angeles (LA) County Jail’s K6G unit. The K6G unit (previously K11) is
a segregated protected unit in the LA County Jail set aside for gay men and trans-
women given their vulnerability to male predation in the general population. As
Dolovich explains, ‘L.A. County has managed to create a surprisingly safe space
for the high-risk populations K6G serves’ (p.5). The not-secret success of the K6G
unit is its gatekeeping policies (as ‘tight control over admission’, p.88). Previously,
entry into the K6G unit was based on self-identification; however, as administra-
tors learned, self-identification policies undermined the safety of residents housed
there—because predatory males would ‘falsely claim to be gay’ to gain access
to the unit, which defeated the purpose. To be clear, some incarcerated males
falsely claimed to be gay—a highly stigmatised identity in the extremely masculine
prison/jail context—to gain access to and thus prey on gay males and transwomen
in the ‘protected’ unit. Under self-identification, the K11 unit, like the segregated
unit in New York’s Rikers Island, was not actually protective (Dolovich 2011; von
Zielbauer 2005).

Indeed, remarking on the close of the Rikers Island Protective Unit, City Com-
missioner Horn noted: ““It was the only area of the department where inmates could
choose where they wanted to live,” irrespective of the security classification each
inmate receives on entering the jail system. ““What we ended up with was this hous-
ing unit where people were predatory and people were vulnerable. The very units
that should be the most safe, in fact, had become the least safe’ (see von Zielbauer
2005). Thus, despite clear and compelling evidence that gatekeeping is necessary for
(even defining of) protected spaces, the EA would eliminate sex-based criteria for
the ostensible benefit of transgender people.

To be sure, my argument is not that we will see a sweeping epidemic of male
violence against women in formerly sex-separated spaces after the passage of the
EA. Rather, I argue that some predatory males will use gender self-identification
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to prey on women and girls and that ‘some’, whatever the count may be, is an
unnecessary and therefore morally objectional cost given alternatives (such as
gender-neutral third spaces, protected special united, like the K6G), which can
provide safety to transwomen without undermining the protected nature of
women’s spaces.

Undermining Felt Security and Psychological Well-Being

Probably the most pervasive cost of allowing any male to self-identify into wom-
en’s spaces will be the erosion of felt security in women’s spaces. Given the re-
alities of male violence and harassment and women’s recognition that predatory
males may enter a formerly female space—shower, locker room, rape crisis shelter,
or other space—at any time based on a simple self-declaration, one can reason-
ably suspect that this will undermine felt security and psychological well-being.
Women have no way of ascertaining which males pose a threat and which do
not. Furthermore, many women have learned to treat men who violate rules and
customs around sex separation (e.g., who enter women’s locker rooms and expose
their male genitalia) as a threat because until recently that was a crime and widely
recognised as threatening.

From a young age, many girls are taught to be alert to the possibility of male
predation, and sexed spaces provide respite from this threat, a place of felt psycho-
logical and physical safety where women and girls have a right to exclude male
entrants (Lawford-Smith 2019). Not only are women socialised to be wary of the
presence of male bodies in sex-separated spaces, especially where they are vulner-
able, such as when undressing or sleeping, but given the reality of male sexual
violence against women, a substantial number of women have prior violating ex-
periences with male victimisation. Indeed, based on U.S. population, estimates and
rates of sexual assaults of females (approximately 20%), for every one transwoman
(<0.5% prevalence in the population), there are at least 40 women who have been
victims of attempted or completed sexual assault (see Black et al. 2011). Research
suggests an ‘alarmingly high rate of PTSD [post-traumatic stress disorder| in sur-
vivors of sexual assault’, with a lifetime prevalence of PTSD after sexual assault of
50% (Chivers-Wilson 2006, p.111). For women suffering from PTSD from male
assaults, especially sexual assaults, the presence of males in their intimate spaces can
trigger a cascade of PTSD symptoms, which can involve debilitating psychological
discomfort and uncontrollable terror (Ullman et al. 2007). More frequent exposure
to such cues, outside of a therapeutic environment, is associated with the worsen-
ing of PTSD symptoms, depression and hopelessness, and downregulated immune
system functioning.

Thus, for a non-trivial proportion of women, the presence of males in formerly
protected female-only spaces may cause severe anxiety and distress due to PTSD.
Yet, quoting Representative Gohmert (R-TX), with whom I do not usually agree:
“We are just going to say to those women: You know what? You have just got to
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get over your trauma [to help transgender people]’ (CRS, 2021). To suggest this is
imbalanced legislation is an understatement; a compelling case could be made that
the EA displays a callous, even sexist, disregard for the well-being of females.

Fairness and Equal Opportunity

Finally, the EA would also undermine fairness and equal opportunity. That females
have different physiologies, including the reproductive burden (the capacity to get
pregnant, a menstrual cycle, which combined is seven years of a woman’ life men-
struating, all going well) and, on average, lesser size, strength, lung capacity, and
skeletal structure (relevant for most sports) is well established. Females, unlike trans-
women, are treated from birth as girls and socialised as female, which often involves
encouragement to be selfless, deferent, caregiving, concerned with appearances, and
so on, whereas males are socialised to be assertive, outgoing, self~promoting, and the
like. Evidence suggests that this socialisation matters for personality, opportunity,
styles of interaction, and many other social-psychological traits relevant to numer-
ous domains.

In part to deal with a world where females have different physiological and
social experiences, women and girls have created sex-separated events, meetings,
communities, even colleges. This is not because they hate males or think them-
selves superior to them but rather to come together—as other historically disad-
vantaged groups do—with others so situated (socialised, treated) and with similar
experiences and concerns (e.g., pregnancy, birth control, breastfeeding, menstrua-
tion, even sexual pleasure). One male—however presenting or identifying—in a
women’s meeting about any of these female/women’s issues can alter group dy-
namics, significantly, and this is especially true in this new world where discussing
female sex-related characteristics is deemed ‘transphobic genital fetishism’ and ‘ex-
clusionary’. Under the EA, females could not legally exclude males from women’s
groups even when the discussion is about female issues (menstruation, childbirth,
breastfeeding).

This will also affect sports; the EA would prohibit the sex separation of sports.
Any male—without undergoing any treatment of any kind—would be able to self-
identify into female sports. We have sex-separated sports to allow females a chance
at winning and pro careers because mediocre elite males can crush even the best
females in most sports. This is why men’ elite sports (e.g., pro soccer, football, bas-
ketball, tennis, cycling) need not explicitly limit participation to males because no
female can make those teams. When it comes to transwomen in sports, the available
evidence suggests that we can have fairness (and exclude males from women’s sports)
or inclusivity, not both (Harper et al. 2021; Hilton & Lundberg 2021; Devine, this
volume). We all know competitive sports categories are not about inclusivity. If
sports categories are meant to be about inclusivity (i.e., not excluding people on
the basis of excluded group characteristics—age, sex, weight class, etc.), we are
doing it all wrong, and we need to change much more than simply allow gender
self-identification.
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Reformulating the EA

The problems with the EA are glaring and significant, but we can revise the EA to
address the lack of federal nondiscrimination protections for LGBT+ people, with-
out eliminating sex-based provisions, erasing the distinction between sex and gen-
der identity, and initiating an unchallengeable policy of gender self-identification.
I, along with others, have suggested proposals to revise the act (see Burt 2020;
Women’s Human Rights Campaign 2020; Feminists in Struggle [FIST], 2019).
The key to these reformulations is recognising and maintaining the distinction be-
tween sex and gender identity. We can, and should, protect transgender people as
transgender people, who are of equal worth, value, and dignity as any other human,
without denying the reality of sex. Transwomen are not female—by definition,
transwomen are natal males—and this recognition implies no more and no less than
the fact that the recognition that a same-sex marriage is composed of two wives or
two husbands. Just as we needn’t act as if one member of a same-sex marriage was
the opposite sex to protect them, we needn’t deny the reality of biological sex and
the distinction between females and transwomen to provide the latter with safety
and nondiscrimination protections in a manner that also protects the former.

A truly ‘equal’ EA would not require that females deny the reality of their sex or
relinquish their hard-won sex-based provisions. It would not tell a woman in a rape
crisis shelter with PTSD that her feelings about male bodies after her assault mat-
ter less than that of the transwoman with whom she is required to share a room or
conduct her post-rape gynaecological examination.

In my view and that of others, amending the EA to protect sexual orientation
and gender identity as two new protected classes, alongside sex and other existing
protected categories, is necessary to promote equality. Balancing rights between
different groups with different interests—including when sex distinctions serve a
legitimate purpose and how to accommodate and protect transgender people when
they do—will require discussion, negotiation, and policy impact evaluation. This
situation evades facile solutions, which i1s why the expertise of social scientists who
study the distinctions between sex, gender, sexual orientation, and gender identity;
of criminologists and sociolegal scholars who can bring to bear evidence on the ef-
fects of these different characteristics on behaviour and law; and of policy scholars
who can evaluate the manifold outcomes of social policy changes are needed. In the
meantime, a variety of alternatives to the EA that will provide human rights pro-
tections to LGBT people without compromising women’s rights are available and
should be on the policy table for discussion and debate.

If the EA passes as currently constituted, gender self-identification will supersede
sex for all formerly sex-based rights, no exceptions. Once passed, subsequent revi-
sions or a reversion to sex-based protections will be exceptionally difficult. History
is replete with examples of flawed legislation, with good intentions and insufficient
consideration of broader impacts, having negative and/or collateral consequences that
could have been foreseen with due diligence and widespread democratic input into
decision-making and policies. We shall see if this is the case with the EA.
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PSYCHOSOCIAL FACTORS AND
GENDER DYSPHORIA

Emerging Theories

Lisa Littman

Over the past 15 years, there have been striking changes in the numbers and char-
acteristics of individuals seeking care for gender dysphoria (GD). The number of
adolescents, particularly natal female adolescents, has rapidly increased. The sex ratio
of the adolescent patient population shifted from one that was predominantly natal
males to one that was predominantly natal females. And a new presentation of GD
has emerged in which natal females who lacked observable signs of GD during
their childhoods became gender dysphoric and transgender-identified during or
after puberty. Gender clinics have documented that their recent patients with GD
have higher than expected rates of psychological, social, and developmental prob-
lems often predating the onset of GD. Online, parents report that their teens became
gender dysphoric in the context of friend-group clusters in which multiple or even
all members of a friend group became transgender-identified around the same time.
The reported changing demographics, psychological complexities, and friendship
group clusters suggest that psychological and social factors may play an essential role
in this cohort. This chapter reviews the basics of GD, highlights recent demographic
changes, and explores, through two studies, the potential role of psychosocial factors
in the development of GD.

GD

Definitions and context

GD, broadly defined, is a person’s distress or discomfort associated with the feeling
that their physical body and biological sex do not match their perception of them-
selves in terms of masculinity and femininity. The term transgender (or transgender-
identified) is used to describe a person whose perception of themselves does not
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match their physical body and biological sex. In previous decades, GD and identi-
fying as transgender were closely aligned. However, recent cohorts have started to
claim that GD is not necessary to identify as transgender (Jacobsen, Devor & Hodge,
2022). Furthermore, not all individuals with GD identify as transgender. So while
the concepts of GD and transgender identification have significant overlap, individu-
als may experience one without the other.

GD is a diagnosis given by health professionals when a patient meets the specific
criteria as defined in the Diagnostic and Statistical Manual of Mental Disorders, Fifth Edi-
tion (DSM-5; American Psychiatric Association, 2013). The diagnosis first appeared
in the DSM-III (American Psychiatric Association, 1980) as Gender Identity Disor-
der (GID) in 1980 and was called GID in subsequent DSM versions (III, III-TR, 1V,
and IV-TR; American Psychiatric Association 1980, 1987, 1994, 2000, respectively)
until the name of the diagnosis was changed to GD in 2013 with the publication
of the DSM-5. The diagnoses of GD (and GID previously) should not be confused
with gender nonconformity, which is simply having the interests, personality, behav-
iours, preferences, aesthetics, fashion sense, and so on that are not consistent with
the stereotypes associated with one’s sex.

GD can be temporary or long term (Ristori and Steensma 2016; Singh et al.
2021; Wallien and Cohen-Kettenis 2008; Zucker 2018). When a person has GD
and then the GD resolves, it is called desistance. That is, the GD desisted, resolved,
or ceased to be present. Persistence is the continuation of GD. Although there is no
formal threshold for how long GD needs to continue in order to be called persistent,
many use the term to refer to GD that continues from childhood through adoles-
cence and into early adulthood.

There are several different types (typologies) of GD, and it is important to distin-
guish them from one another because different types of GD have different expected
trajectories and outcomes (Blanchard et al. 1989; Ristori and Steensma 2016). One
aspect of GD is the timing relative to puberty. In early-onset GD, symptoms begin
in childhood before the start of puberty (Zucker et al. 2016). In late-onset GD the
symptoms of GD begin with the onset of puberty or later (Zucker et al. 2016).
When late-onset GD occurs during adolescence, it is sometimes called adolescent-
onset GD. Another distinguishing attribute of GD is the sexual orientation of the
individual involved (Blanchard 1985, 1989).

According to the best available evidence, the most likely outcome for children
with early-onset GD who are allowed to experience natural puberty is that their GD
will spontaneously resolve (they will desist) without medical interventions, and they will
grow up to become mostly lesbian, gay, and bisexual (LGB), non-transgender adults
(Ristori and Steensma 2016; Wallien and Cohen-Kettenis 2008). Childhood GD
is more predictive of LGB adulthood than it is of transgender adulthood (Ristori
and Steensma 2016; Wallien and Cohen-Kettenis 2008; Zucker, 2018). Thus far,
at least 10 studies in which GD youth were evaluated as children and then evalu-
ated again as adolescents or young adults found that the majority of these children
(50 percent to 97.8 percent) desisted (American Psychiatric Association 2013;
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Singh, Bradley & Zucker, 2021; Zucker 2018). Because the youth in desistance
studies received diagnoses during the time that GD was referred to as GID, the
discussion about desistance in this chapter uses GID/GD to refer to the diagnosis.

Studies of desistance often mix data from children who met the full diagnostic
criteria for GID/GD with children who met only partial criteria for the diagnosis.
Zucker (2018) carried out a reanalysis of the data separating children who met the
full DSM diagnostic criteria and those who didn’t. He found that 67.2 percent of the
children who received a full childhood DSM diagnoses for GID/GD desisted and
that 92.9 percent of the children who only met a partial diagnosis desisted (Zucker
2018). Some have argued against the validity of the desistance evidence, claiming that,
because of changes to the DSM, the children who desisted after receiving diagnoses
of GID/GD prior to 2013 were likely to have been just gender non-conforming
(Rafferty et al. 2018; Temple Newhook et al. 2018). However, because every ver-
sion of the DSM that contains a chapter about GID or GD explicitly instructs
clinicians that the diagnosis should not be used for individuals who are just gender
non-conforming (American Psychiatric Association 1980, 1987, 1994, 2000, 2013),
the argument that the individuals who desisted in desistance studies were just gender
non-conforming can be dismissed as specious.

The scientific literature about desistance, prior to 2010, is based on gender-
dysphoric children who did not receive puberty blockers. Studies after 2010, those
that follow children who received puberty blockers, find that very few (less than
5 percent) desist and that most will proceed to taking cross-sex hormones (Brik
et al. 2020; Carmichael et al. 2021; de Vries et al. 2011; see Biggs, this volume). The
stark difference between most gender-dysphoric youth without puberty blockers
desisting and most gender-dysphoric youth with puberty blockers persisting invites
explanation. Several maturational events are associated with desistance, including
experiencing sexual attraction, falling in love, and finding that the physical changes
that occur with puberty were not distressful (Steensma et al. 2011). Some profes-
sionals are concerned that puberty blockers, by preventing the maturational events
associated with desistance, could prevent desistance and cause an iatrogenic per-
sistence of GD (D’Angelo et al. 2021; Korte et al. 2008). In other words, there is
concern that the treatment produces the persistence of the condition. Additionally,
because LGB individuals often experience temporary GD during their normal de-
velopment before the consolidation of a homosexual identity has occurred, there is
concern that administering puberty blockers during this process could derail the de-
velopment of young people who would otherwise grow up to be LGB adults (Korte
et al. 2008; Wallien and Cohen-Kettenis 2008).

Adolescents with GD are a unique population. As recently as 2012, only two
speciality gender clinics in the world (one in Toronto, Canada, and one in Amster-
dam, the Netherlands) had sufficient experience with gender-dysphoric adolescents
to provide any conclusions about this cohort (Byne et al. 2012). The clinicians from
both clinics agreed that there were two categories of adolescents (those with early-
onset GD and those with recent late-onset GD) and that the teens with late-onset



Psychosocial Factors and Gender Dysphoria: Emerging Theories 159

GD were more complicated and more likely to have psychiatric problems than the
early-onset teens (Byne et al. 2012). When evaluating adolescents with GD, it is
imperative to identify whether their GD is early-onset GD or late-onset GD be-
cause, in addition to having different complexities and likelihoods of associated co-
morbidities, only one group of adolescents (those with early-onset GD) has been
studied for persistence, desistance and treatment with puberty suppression, cross-sex
hormones, and surgery (de Vries et al. 2014, 2011; Delemarre-van de Waal and
Cohen-Kettenis 2006; Singh et al. 2021; Wallien and Cohen-Kettenis 2008). Ado-
lescents who had a late-onset of GD and who lacked obvious signs of GD before
puberty would not have been eligible for the studies that are used to justify medical
transition in youth, and therefore, the results of these studies are not applicable them
(de Vries 2020; de Vries et al. 2011, 2014; Delemarre-van de Waal and Cohen-
Kettenis 2006).

Many individuals with GD will transition by taking medical and surgical steps
to change their bodies to more closely align with their perceptions of themselves.
Cross-sex hormones (providing testosterone to natal females and oestrogens to natal
males) are used to make natal female bodies more masculine and natal male bodies
more feminine. The effects of testosterone on natal females include the lowering
of their voices, increasing facial and body hair, increasing muscle mass, and clitoral
enlargement (Hembree et al. 2017). The effects of oestrogens on natal males include
the development of breasts, redistribution of fat stores, and skin softening (Hembree
et al. 2017). Surgical procedures can include mastectomy (removal of the breasts),
hysterectomy and oophorectomy (removal of the uterus and ovaries) and genital
surgeries for natal females and breast augmentation, orchiectomy (removal of the
testes), and genital surgeries for natal males (Hembree et al. 2017).

Detransition is when an individual who was gender dysphoric or identified as
transgender took steps to transition and subsequently stops or reverses those steps.
The reasons that individuals detransition are diverse and include becoming comfort-
able identifying with their birth sex, finding that other conditions were related to (or
caused) their GD, concerns about potential medical complications, developing or
having a non-binary gender identification, discrimination, and external pressures to
detransition (Guerra et al. 2020; Littman 2021; Turban et al. 2021; Vandenbussche
2021).

It is challenging to estimate the prevalence of detransition as a transition out-
come. Historically, studies reported small numbers of individuals who regret their
transitions and returned to living as their birth sex, ranging from less than 1 percent
to, more recently, 9.8 percent (Boyd et al. 2022; Dhejne et al. 2011; Hall et al.
2021; Murad et al. 2010; Wiepjes et al. 2018). However, these studies are limited by
high rates of patients who are lost to follow-up, short durations of follow-up after
transition, and the use of a very high bar to determine regret (Dhejne et al. 2011;
Hall et al. 2021; Murad et al. 2010; Wiepjes et al. 2018). Furthermore, only a small
percentage of detransitioners return to the clinics that facilitated their transitions, so
clinic reports on detransition rates are likely to be underestimated (Littman 2021).
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Recently, there has been an increase in the visibility of people who have detransi-
tioned, and in response, clinicians have called for additional research into this area
(Butler and Hutchinson 2020; D’Angelo et al. 2021; Marchiano 2020).

Conceptualising GD

There are currently two distinct conceptual models for GD—a developmental, bi-
opsychosocial model and an innate gender identity model. These models differ in
their views about the causes for (etiologies of) GD, whether underlying psychologi-
cal conditions can lead to gender dysphoria, whether GD can desist, and the role of
a thorough evaluation before considering medical and surgical transition.

In a developmental, biopsychosocial model (a model that considers biological,
psychological, and social contributors), GD can emerge in the context of a vari-
ety of psychological, social, and cognitive situations (such as being bullied for hav-
ing gender-non-conforming interests, in the aftermath of rape, or due to difficulty
accepting oneself as lesbian, gay, or bisexual); can be temporary; and can be the
result of underlying psychological conditions (Churcher Clarke and Spiliadis 2019;
D’Angelo 2020; D’Angelo et al. 2021; Spiliadis 2019; Zucker, Wood, et al. 2012).
Treatment approaches are specific to the type of GD and the context in which it
arose. In other words, there are multiple causes for GD and multiple treatments.
Medical and surgical transition are not appropriate treatments for all types of gender
dysphoria (Churcher Clarke and Spiliadis 2019; D’Angelo 2020; D’Angelo et al.
2021; Zucker, Wood, et al. 2012). Because there can be multiple causes for GD, the
approaches associated with a developmental model employ thorough evaluations to
identify the causes of distress and a judicious use of medical and surgical transition so
that each patient receives the correct treatment for their situation (Churcher Clarke
and Spiliadis 2019; D’Angelo 2020; D’Angelo et al. 2021; Spiliadis 2019; Zucker,
Wood, et al. 2012). The approaches consistent with a developmental perspective
include the developmentally informed, biopsychosocial approach, and exploratory
approaches (Churcher Clarke and Spiliadis 2019; D’Angelo 2020; D’Angelo et al.
2021; Spiliadis 2019; Zucker, Wood, et al. 2012).

In contrast, the innate gender identity model is based on gender identity theory
and may be referred to as a gender-affirmative model. From an innate gender iden-
tity perspective, every person has an innate soul-like gender identity that represents
their ‘true self”, and this entity can either match or not match one’s biological sex
(Ehrensaft 2012; Rafferty et al. 2018; Wagner et al. 2019). In this model, GD has
one cause (a mismatch between a person’s gender identity and their physical body)
and one treatment: changing the physical body to align with the innate gender
identity (Ashley 2021). Proponents of this model support an approach where once
a person expresses a gender identity that differs from their biological sex, the stated
gender identity is reinforced without question or delay, and transition interventions
are made available to them according to any of several protocols (Hembree et al.
2017; Rafferty et al. 2018). The assumptions supporting this approach are that when
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transition interventions are provided to gender-dysphoric individuals, the benefits
will usually exceed the risks and that delaying these interventions will usually cause
harm. The clinical approaches that are related to an innate gender identity model
include the gender-(identity-)affirming approach and the informed consent model
of care which employ minimised or eliminated evaluations and a liberal use of medi-
cal and surgical transition (Rafferty et al. 2018; Schulz 2018).

From the perspective of the innate gender-identity model, the desistence
evidence is rejected, and if a person has GD and psychological issues, it is be-
lieved that the psychological issues cannot be underlying conditions for the GD
(Rafferty et al. 2018; Temple Newhook et al. 2018; Wagner et al. 2019). How-
ever, the existence of people who desist after experiencing GD, people who
have been harmed by transition, detransitioners who regret transitioning, and peo-
ple who have had underlying psychological conditions for their GD contradict the
assumptions and beliefs associated with the innate gender-identity model. While
the developmental model prioritises making the correct diagnosis and providing
the correct treatment to the gender-dysphoric patient, the innate gender-identity
model prioritises quick access to transition. These differences in priorities con-
tribute to the current contentious public debate surrounding the topics of GD,
transition, and detransition.

Recent changes

Demographic change in patients seeking care for GD

Over the past 15 years, there have been monumental changes in the population of
patients seeking care for GD, notable for a striking increase in adolescent patients
and a steeper increase in natal female adolescents, so much so that the teen patient
populations that used to be predominantly natal male shifted to predominantly natal
female. This change is referred to as an inversion or reversal of the sex ratio. The rapid
increase in teen patients and the inversion of the sex ratio from natal male to natal
female was documented by specialty gender clinics in Canada, the Netherlands, and
the United Kingdom (Aitken et al. 2015; de Graaf et al. 2018). In Finland, a spe-
ciality gender clinic serving adolescent patients documented that in their first two
years of experience (2013-2015), it received higher than expected numbers of teen
referrals, far more natal female teens than natal male teens, and the patients often
had severe psychological or developmental issues that occurred before their GD
symptoms began (Kaltiala-Heino et al. 2015). The clinicians in Finland suggested
that their findings may represent several additional developmental pathways of GD
(Kaltiala-Heino et al. 2015). Another recent change is the emergence of a new
presentation of GD: late-onset GD in females. Prior to 2012, this type of presenta-
tion was nearly absent from the scientific literature (Steensma et al. 2013; Zucker,
Bradley, et al. 2012), and by 2018, a gender clinic in the United Kingdom reported
that ‘this rapid onset of gender dysphoria in assigned females post puberty is indeed
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a worrying phenomenon we are observing more and more at the clinic’ (Bonfatto
and Crasnow 2018, p. 43).

It is currently unknown why these demographic and clinical changes have oc-
curred, but several explanations have been considered. Some have hypothesised that
decreases in stigma, increases in the visibility of transgender people, and expanded
access to information and medical interventions may explain the observed changes
(Aitken et al. 2015; de Graaf et al. 2018). Although these factors could increase the
overall number of patients seeking care, they do not explain why the increase is con-
centrated in adolescents, why the sex ratio reversed, or why there is a new presenta-
tion of GD (late-onset GD in females). Some researchers have hypothesised that if
stigma around transgender identification decreased more for natal females than it did
for natal males, then the difference in stigma could result in more natal females seek-
ing care (Aitken et al. 2015; de Graaf et al. 2018). But although sex-based reductions
in stigma could explain the increase in natal female patients relative to natal male
patients, this doesn’t explain the new presentation of late-onset GD in natal females
or why the sex ratio reversal occurred for teens but not for older adults (Zucker
2017). Explanations related to changes in stigma and access cannot fully explain the
dramatic demographic and clinical changes observed. It’s plausible that there could
be multiple factors contributing to these changes. But because these demographic
shifts could indicate a new type of GD with different etiologies, trajectories, and
responses to interventions, it is imperative to explore why these changes might be
occurring and study this new cohort of gender-dysphoric individuals.

Online observations

Around 2015, parents started reporting on social media forums that their adolescent
and young adult children, mostly daughters, became gender dysphoric and transgender-
identified in the context of belonging to a friend group in which multiple or even
all the friends in the group became transgender-identified in a similar time frame
(Marchiano 2017). Parents reported that around the time that their children became
transgender-identified, they had become immersed in social media, binging on
Reddit and YouTube transition videos. A review of social media sites popular with
teens (YouTube, Reddit, Tumblr) revealed advice and messages that encouraged
youth to believe that vague symptoms and common adolescent emotions were signs
of being transgender and that transitioning as soon as possible was the only way that
they could feel better and provided youth with instructions about how to deceive
their parents and doctors to obtain cross-sex hormones (Littman 2018).

Psychosocial factors

Why explore social influences and psychological factors?

The demographic changes raise the concern that published results on treatment for
people presenting with GD may no longer apply and other approaches may need
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to be considered. Because the shift in patients seeking care for GD has been driven
by an unprecedented surge in adolescent patients, it’s logical to examine factors
that are especially salient to adolescence. Adolescence is the life stage during which
individuals are most susceptible to peer influences (Chein et al. 2011; Dishion and
Tipsord 2011; Steinberg and Monahan 2007). Peer influences, including peer con-
tagion, have been associated with depressive symptoms, disordered eating, aggres-
sion, and bullying (Dishion and Tipsord 2011; Prinstein 2007). The pattern of new
transgender identifications occurring in clusters of pre-existing friendship groups,
although not definitive, is suggestive that peer influence may be relevant to this phe-
nomenon. Furthermore, the social media content that urges transition and instructs
individuals on how to deceive parents and health professionals parallels the types of
content found on pro-eating disorder websites (Harshbarger et al. 2009). Clinicians
have documented that the most recent cohort of youth seeking care for GD has
higher than expected rates of psychological and developmental issues often emerg-
ing before the onset of GD, strengthening the case for investigating these factors
(de Graaf et al. 2018; Kaltiala-Heino et al. 2015).

Let’s look in detail at two studies that explored these factors. The first, the parent-
report study, recruited parents of gender-dysphoric youth in 2016 to collect infor-
mation about youth who became gender dysphoric and transgender-identified as
adolescents and young adults (Littman 2018). Building on the preliminary findings
of the parent-report study, a second study, the detransition study, recruited partici-
pants from 2016 to 2017 and collected first-hand information from detransitioners
about their experiences with GD, transition, and detransition (Littman 2021).

The parent-report study

The purpose of the study was to collect data from parents about their adolescent or
young adult children who seemed to become gender dysphoric and transgender-
identified suddenly during or after puberty and to generate hypotheses to explain
the recent demographic changes in gender-dysphoric patients seeking care. The
study was designed as a descriptive study that employed an anonymous, online sur-
vey to collect data from parents about their observations of their children’s develop-
ment, mental health history, friendship group, social media use, and interactions
with clinicians.

At the time of study recruitment, there were only a few existing websites that
had reported on this phenomenon, so these websites were selected as sites to post
the recruitment information about the study. To expand the reach of the project,
snowball sampling was used so that any person viewing the recruitment informa-
tion could share it with any community where there might be people eligible for
the study. In the first week, there were four websites sharing the study informa-
tion. Three of the websites could be described as parent-support sites for parents
of gender-dysphoric children or professional sites that seemed supportive about
evaluating gender-dysphoric children for other conditions and cautious or negative
about medical and surgical transition for gender-dysphoric teens and young adults
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(4thwavenow, transgendertrend, youth trans critical professionals). The fourth web-
site was a private Facebook support site for parents of gender-dysphoric children and
seemed to be supportive of facilitating medical and surgical transition for teens and
young adults (parents of transgender children).

Parent-participants were eligible for the study if they indicated that (1) their child
exhibited a sudden or rapid onset of GD, (2) the youth’s GD first began during or
after puberty (not before), and (3) prior to puberty, the child would not have met
diagnostic criteria for GD (as calculated by parent report about the number of ob-
served GD indicators the youth had prior to puberty). After cleaning the data, there
were 256 eligible participants. The parent-participants were predominantly White
(91 percent), female (92 percent), 45 to 60 years of age (66 percent), and resided
in the United States (72 percent), the United Kingdom (15 percent), and Canada
(7 percent). Most of the parents held liberal views about LGBT rights, with 90 percent
favouring the rights of lesbian and gay couples to marry and 88 percent reporting
that they believe transgender individuals deserve the same rights and protections as
others. The adolescents and young adults described by their parents were predomi-
nantly female (83 percent), and 41 percent had expressed a non-heterosexual sexual
orientation prior to identifying as transgender. The young people had a mean age
of 15 years when they announced a transgender identification and a mean age of
16 years at the time their parents completed the surveys.

The young people described in this survey had several psychological, emotional,
and social vulnerabilities that existed before they became gender dysphoric. Prior to
the onset of observed GD symptoms, 63 percent had been diagnosed with one or
more psychiatric disorders or neurodevelopmental disabilities, 48 percent had expe-
rienced a traumatic event, and 45 percent were engaged in non-suicidal self-injury.
More than half of the young people (56 percent) had very high expectations that
transitioning would solve their problems.

Parents provided detailed information about their children’s friendship groups
and the behaviours that they (the parents) witnessed. At the time when the youth
became gender dysphoric and transgender-identified, most of the young people
(69 percent) belonged to a friendship group in which one or more members became
transgender-identified around the same time. In more than a third of the friend-
ship groups (37 percent), the majority of the friends became transgender-identified.
At the time that recruitment for this study was active, the expected prevalence for
transgender-identified young adults was 0.7 percent (Flores et al., 2016). Thus, a
friendship group with 50 percent or more people becoming transgender-identified
was more than 70 times the expected rate of transgender-identified individuals in
the general population.

Parents described intense friend group dynamics where individuals who iden-
tified as transgender were highly praised and those who were not transgender-
identified were ridiculed. Most of the parents (61 percent) who reported on the de-
tails of the friendship groups indicated that their child’s popularity increased within
the group when they announced a transgender identification, and 60 percent of the
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groups were observed to mock people who were not transgender or LGBT. The
quality and type of mocking activities can be illustrated in the following quotes. One
parent stated, ‘If they aren’t mocking “cis” people, they are playing pronoun police
and mocking people who can’t get the pronouns correct’. Another parent explained,

995

‘New vocabulary includes “cis-stupid” and “cis-stupidity’”. There were two cases
in which teens spent time away from their primary friendship group and desisted.
These young people were so concerned about returning to school and informing their
friends that they no longer identified as transgender, that they, with the help of their
parents, transferred to new schools.

Most of the parents (65 percent) reported that their child’s use of social media
increased before the young person announced a transgender identification. Parents
indicated which types of advice their child had seen online, which included how to
tell if they were transgender (54 percent), reasons that they should transition right
away (35 percent), what to say and not say to clinicians to obtain cross-sex hormones
(22 percent), the acceptance of lying to clinicians to get hormones (18 percent),
and the use the topic of suicide in transgender people should be used to convince
reluctant parents to take them for hormones (21 percent).

‘When asked to select which sources parents felt were most influential in their
child’s becoming gender dysphoric, the most frequently cited were YouTube tran-
sition videos (64 percent), Tumblr (62 percent), a group of friends they knew in
person (45 percent) and a community of people they met online (43 percent). One
parent offered the following perspective: “We believe the biggest influence was the
online pro-transition blogs and YouTube videos. We feel she was highly influenced
by the “if you are even questioning your gender you are probably transgender”
philosophy’. Another parent reported, ‘I believe my child experienced what many
kids experience on the cusp of puberty—uncomfortableness!—but there was an
online world at the ready to tell her that those very normal feelings meant she’s in
the wrong body’.

The findings from this study generated several hypotheses about the development
of GD. One hypothesis is that the described cases may represent a new subcategory
of gender dysphoria (preliminarily called rapid-onset gender dysphoria or ROGD).
The presentation of ROGD is characterised by a lack of observed signs of GD suf-
ficient for a diagnosis of GD before puberty and a new onset of GD or transgender
identification that occurs during or after puberty in adolescence or young adult-
hood. A second hypothesis is that social influences may contribute to the develop-
ment of GD in some individuals. And a third hypothesis is that maladaptive coping
mechanisms for a variety of psychosocial stressors (such as psychiatric disorders, sex-
or gender-related trauma, internalised homophobia, etc.) may underlie the develop-
ment of GD for some individuals. These hypotheses can be referred to collectively
as the ROGD hypotheses or the psychosocial hypotheses. Although ROGD is not
an official diagnosis in the DSM or the International Classification of Diseases, it is a
useful construct as it speaks to the specifics of the presentation (lack of observed signs
of GD before puberty, new onset of GD or transgender identification during or
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after puberty in teens and young adults) and connects it to the proposed hypotheses
about the mechanism of psychosocial factors as underlying conditions or contribu-
tory factors for GD.

Strengths of this study include that it is the first study to empirically explore a
phenomenon that has been observed by parents and clinicians and that the study
examined the social and psychological context in which youth first announced a
transgender identification (Zucker 2019). As with all studies, the limitations should
be kept in mind when interpreting the results. The methods used in this study
(parent report, targeted recruitment and convenience samples, anonymous surveys,
cross-sectional design) are common research methods and have both advantages and
weaknesses. Parent reports have the advantage of collecting data from adults who
are knowledgeable about the youth’s full developmental history and who possess a
mature understanding of events that the youth may not be able to recollect or fully
comprehend. A weakness of parent report is that there are details of the young per-
son’s life to which the parent does not have access. Targeted recruitment and the use
of convenience samples are beneficial as they allow researchers to find hard-to-reach
populations but have the weakness that they introduce selection bias, which limits
the generalisability of the findings. Although anonymous surveys protect the privacy
of participants, the identities of the participants cannot be verified. And finally, con-
clusions about cause and effect cannot be made in research using a cross-sectional
design. The methods used in this research are consistent with methods used in other
GD research including James et al. (2016; targeted recruitment, convenience sample,
anonymous survey, cross-sectional design) and Olson et al. (2016; parent report,
targeted recruitment).

After the publication of this research, several clinicians who work with gender-
dysphoric youth published editorials noting that the findings of the research were
consistent with what they are seeing in their own patient populations (Hutchinson
et al. 2020; Zucker 2019). And individual detransitioners publicly stated that the
research was consistent with their own experiences with gender dysphoria (Pique
Resilience Project 2019). The next steps for exploring the hypotheses generated
from this work and further exploring the potential role of psychosocial factors in
the development of GD should include surveying individuals who experienced GD
and recruitment efforts to reach a broader and more diverse population of potential
respondents.

The detransition study

In the detransition study, detransitioners aged 18 years and older were surveyed
about their own experiences with gender dysphoria, transition, and detransition.
Efforts were made to reach out to communities with strongly pro-transition per-
spectives (sharing recruitment information on electronic mailing lists from the
‘World Professional Association for Transgender Health and the American Psycho-
logical Association) and communities where individuals may be more inclined to
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hold the view that transition isn’t always beneficial for everyone (sharing recruit-
ment information in private detransition groups and blogs that had covered the
topic of detransitioning). To date, very few, if any, research studies in this area have
reached out to communities with strong pro-transition views and communities
who question the pro-transition paradigm. Participants were eligible for the study
if they indicated that, for the purpose of transitioning, they had taken or had one
of more or the following: puberty blockers, cross-sex hormones, anti-androgens,
or surgery, and for the purpose of detransitioning, they stopped taking the medica-
tions or had surgery to reverse the changes from their transition. The sample of 100
detransitioners was predominantly natal female (69 percent), White (90 percent),
and resided in the United States (66 percent), the United Kingdom (9 percent),
Canada (9 percent), Australia (4 percent), and other countries (12 percent). Most
participants had no religious affiliation (68 percent), and the vast majority (93 per-
cent) supported the rights of gay and lesbian couples to marry legally. The age of
respondents at the time they completed the survey ranged from 18 years of age to
more than 60 years of age, with a mean age for females of 26 years and a mean age
for males of 37 years. On average, females were 20 years of age when they sought
care to transition and 24 years of age when they decided to detransition. Males
were older at the average age of seeking transition (26 years) and deciding to de-
transition (33 years).

Before becoming gender dysphoric, more than half of the respondents had been
diagnosed with one or more psychiatric disorders or neurodevelopmental disabili-
ties. Depression, anxiety, and attention-deficit/hyperactivity disorder (ADHD) were
the most common diagnoses. Nearly half of the female participants had experienced
trauma less than one year before the onset of their GD. Trauma preceding GD was
rarer for males (13 percent). Slightly more than half of the participants (56 percent)
could be categorised as having early-onset GD (their GD began during childhood),
and slightly less than half (44 percent) experienced late-onset GD (their GD began
at the onset of puberty or later). More than half (55 percent) of the female partici-
pants fell into the relatively recent new category of late-onset GD in natal females.
Participants wanted to transition for reasons including wanting to be perceived as
the target gender (77 percent), believing that transition was their only option to feel
better (71 percent), and having the sense that their bodies felt wrong to them the
way that they were (71 percent). Most participants believed that transitioning would
reduce (63 percent) or eliminate (65 percent) their GD.

There was a wide range of experiences related to detransitioning. The most
frequently endorsed reason for detransitioning was that the participant’s personal
definition of male and female changed and they became comfortable identifying
with their birth sex (60 percent). Other reasons included being concerned about
potential medical complications (49 percent) and transitioning did not improve the
participant’s mental health (42 percent), as well as many others. Experiences were
captured by a combination of open-text and multiple-choice questions and tallied
into narratives. Narratives included coming to the view that the participant’s GD
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was caused by a mental health condition or trauma (58 percent), detransitioning
because the participant faced discrimination and external pressures to detransi-
tion (29 percent), and experiencing GD and the drive to transition because of
internalised homophobia and difficulty accepting themselves as LGB (23 percent).
Other narratives included social pressure to transition (20 percent), discovering or
maintaining a non-binary identification (16 percent), and misogyny (7 percent of
natal females).

Findings suggest that a subset of participants experienced social influences around
the interpretation of their symptoms, the belief that transitioning would be benefi-
cial to them, and being pressured to transition. Specifically, participants were asked
how they feel currently about having identified as transgender in the past. More
than a third of the participants (35 percent) endorsed the response, ‘Someone else
told me that the feelings I was having meant that I was transgender and I believed
them’, suggesting that social influence played a substantial role in the interpreta-
tion of symptoms and coming to the conclusion that they were transgender. Some
participants belonged to friendship groups where one or more friends transitioned
before the participant decided to transition (36 percent). These friendship groups
engaged in mocking people who weren’t transgender-identified (22 percent), and
some participants experienced an increase in their popularity within their friend
group when they announced their plans to transition (20 percent). Respondents
identified sources that encouraged them to believe that transitioning would help
them. The most commonly endorsed sources of transition encouragement were
social media sources including YouTube transition videos (48 percent), blogs
(46 percent), Tumblr (45 percent), and online communities (43 percent). Several in-
person social sources were also identified including therapists (37 percent), a person
(28.0 percent), or group of friends (27 percent). These findings support the psycho-
social (ROGD) hypotheses regarding the potential for social influences to contribute
to the development of GD and transgender identification.

Also supporting the psychosocial (ROGD) hypotheses about social influence was
the finding that 37 percent of the participants felt pressured to transition at some
point. One fifth of the participants (20 percent) indicated that they felt pressured
to transition and provided additional information that specified they were pressured
to transition by a person or group of people — specifically their clinicians, partners,
friends, online communities, and society. Natal female participants were statistically
more likely to report that they felt pressured to transition than natal male partici-
pants. The following quotes illustrate how they were pressured and by whom. One
respondent who felt pressured by their clinician wrote, ‘[My] [d]octor pushed drugs
and surgery at every visit’. Other participants wrote about feeling pressured by so-
cietal messages and online sources as shown in the following quotes: ‘Everyone says
that if you feel like a different gender . . . then you just are that gender and you
should transition’, and ‘The forums and communities and internet friends’. Exam-
ples of pressure from friends included the following quote: ‘A couple of later trans
friends kept insisting that I needed to stop delaying things’.
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The findings that support a role for psychological factors contributing to GD
include 58 percent of the participants expressing that their GD was caused by trauma
or a2 mental health condition and 51 percent reporting that they felt that the pro-
cess of transitioning delayed or prevented them from dealing with their underlying
conditions, which suggests that maladaptive coping mechanisms could be relevant
for some participants. Additionally, participants expressed how internalised homo-
phobia was salient to their experience of gender dysphoria as seen in the following
quotes. In response to a question about why participants transitioned, respondents
added the following: ‘I didn’t want to be a gay man’, and ‘Transitioning to male
would mean my attraction to girls would be “normal’.

There were several strengths of this study, including the use of a precise definition
for detransition, recruitment from communities with different perspectives about
transition and detransition, and the collaboration with individuals who detransi-
tioned to help create survey questions that were relevant and captured a range of de-
transition experiences. Additionally, it is one of the largest studies of detransitioners
to date. Limitations of the study include those associated with the use of anonymous
surveys, cross-sectional design, targeted recruitment, and convenience samples, as
described previously. The methods and limitations of this research study are similar
to the methods and limitations of other research in this field of study (Turban et al.
2021; Vandenbussche 2021).

Although more research needs to be done, the findings from the detransition
study support several of the findings from the parent-report study, including that GD
began during or after puberty for some participants, social influence was relevant
to how many people interpreted their experiences and concluded that they were
transgender, social media sources encouraged people to believe that transitioning
would be helpful to them, and participants felt pressured to transition by peers and
online communities. The hypotheses to emerge from both studies are that psycho-
social factors (such as trauma, mental health conditions, maladaptive coping mecha-
nisms, internalised homophobia, and social influence) can cause or contribute to
the development of GD in some individuals. Furthermore, there exists a population
of individuals who lacked observable signs of GD before puberty and became gen-
der dysphoric and transgender-identified during adolescence and young adulthood
(during or after puberty). These hypotheses which are grounded in the develop-
mental model of GD can be referred to as a psychosocial developmental pathway for
GD, a psychosocial theory of GD, or ROGD theory (Churcher Clarke and Spiliadis
2019; D’Angelo et al. 2021; Zucker, Wood, et al. 2012).

Status of the ROGD hypotheses

The evidence to support the emerging theory of psychosocial factors as a develop-
mental pathway to gender dysphoria is early but increasing in strength. The psy-
chosocial theory of GD refers to individuals who lacked observable signs of gender
dysphoria or gender incongruence before puberty and became gender dysphoric
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or transgender-identified as adolescents or young adults (during or after puberty)
and proposes that psychosocial factors (such as social influence, maladaptive coping
mechanisms, internalised homophobia, trauma, and mental health conditions) can
cause or contribute to the development of GD and transgender identification in
some individuals. This chapter has documented the development of this theory from
the generation of hypotheses derived from parent reports of their children, through
the acknowledgement of clinicians working with gender-dysphoric youth who have
observed these findings in their own patients, through statements from detransition-
ers asserting that the research is consistent with their own experiences with GD, and
to the published research of detransitioners providing first-person reports of their
own experiences (Hutchinson et al. 2020; Littman 2018, 2021; Pique Resilience
Project 2019; Zucker 2019).

Conclusion

Over the past 15 years, there have been monumental changes in the demographics
of patients secking care for GD, notable for a marked increase in adolescents seeking
care, an even steeper increase for natal female teens, an inversion of the sex ratio in
adolescent populations, and the emergence of a new presentation of GD, namely late-
onset GD in natal females. Some of these changes might be explained by decreases
in stigma, increases in the visibility of transgender people, and greater availability of
information and services. However, other changes are better explained by the emer-
gence of a psychosocial developmental pathway of GD. Emerging research suggests
that psychosocial factors (social influence, social contagion, maladaptive coping mech-
anisms, trauma, psychological issues, internalised homophobia) may contribute to the
development of GD and transgender identification in some individuals. The relevance
of these psychosocial factors to the experiences of GD and transgender identifica-
tion has been demonstrated by second-hand and first-hand accounts (Littman 2018,
2021). Future research is needed to better understand the developmental pathways of
GD, the recent demographic changes, the trajectories of gender-dysphoric youth and
the best approaches for evaluating and treating young people with GD.
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THE TECHNOLOGY OF PUBERTY
SUPPRESSION

Michael Biggs

The theory and practice of transsexualism were institutionalised in the mid-twentieth
century by men like Harry Benjamin and John Money, who helped males who
wished to become women. Transgenderism, as it emerged in the 1990s, was cre-
ated primarily by women and eventually recruited more young females than young
males wanting to change sex. One of the progenitors of transgenderism was Judith
Butler, the famous American academic theorist of gender. Her books articulated
the negative axiom that gender bears no relation to sex and the positive axiom
that gender is essential to the self (see Jones, this volume). Just as important, but
less renowned, was a Dutch psychologist, Peggy Cohen-Kettenis. She was largely
responsible for inventing a technology that promised to transform boys into women
and girls into men. While the discursive theory of transgenderism was formulated at
Berkeley, the endocrinological practice was assembled in Utrecht and Amsterdam.
This chapter examines the origin of puberty suppression in the Netherlands in the
1990s, scrutinising the rationale for this intervention. It then traces the subsequent
adoption of this Dutch protocol in the United States and Britain down to the 2010s.
The chapter concludes by evaluating recent evidence for the outcomes of puberty
suppression.

Gender dysphoria is used here to describe a persistent desire to escape one’s natal
sex. Medical terminology has changed over time, from ‘gender identity disorder’ and
‘transsexualism’ (both introduced in the Diagnostic and Statistical Manual of Mental Dis-
orders III; American Psychiatric Association 1980) to ‘gender dysphoria’ (as renamed
in DSM-5; American Psychiatric Association 2013) and ‘gender incongruence’ (as
renamed in the International Classification of Diseases—11; World Health Organization
2019). In the nomenclature of transgender medicine, ‘puberty blockers’ refers to a
class of drugs which stop the production of sex hormones: gonadotropin-releasing
hormone agonists (GnRHa), alternatively known as luteinising hormone-releasing
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hormone (LHRH) agonists. (The literature sometimes refers to GnRH [or LHRH]
analogues, which is a broader classification comprising antagonists as well as ago-
nists.) Drugs in this class include triptorelin, which is used in the Netherlands and
Britain, and leuprorelin (branded Lupron) in North America. GnRHa drugs are
licensed to treat several medical conditions including precocious puberty in chil-
dren, endometriosis and uterine fibroids in women, and advanced prostate cancer
and sexual deviance in men. The drugs have never been licensed as a treatment for
gender dysphoria. The justification comes by analogy with treatment for precocious
puberty—when puberty commences before the age of 7 in girls or 9 in boys. But
that treatment involves delaying a puberty that arrives abnormally early so that the
child can undergo puberty at the normal age. Puberty suppression for gender dys-
phoria means stopping normal puberty in order to prepare the child for taking
hormones of the opposite sex, typically at the age of 16. If GnRHa is started early
enough, the child will barely experience puberty in their natal sex (on the impor-
tance of puberty, see Hilton and Wright, this volume). It is even possible for an
adolescent who identifies as ‘agender’ to refuse the transition to cross-sex hormones,
thus remaining in effect prepubescent for the rest of their life (Pang et al. 2020).
Only a tiny minority of those who identify as transgender have undergone early
puberty suppression. The great majority who seek clinical treatment do so well after
puberty. Even those who are referred to gender clinics early in adolescence often
fail to obtain GnRHa due to lengthy waiting lists (in the United Kingdom) or high
costs (in the United States). And those who do access GnRHa will often commence
treatment towards the end of puberty (at the age of 15 for instance) and so will not
undergo complete puberty suppression. Nevertheless, puberty blockers occupy a
central place in the transgender imaginary. Cross-sex hormones and surgeries in
adulthood have limited effects in transforming physical appearance, especially for
males. Puberty blockers enable a fantasy of truly changing sex. That is why transgen-
der youth celebrated in the media invariably have taken GnRHa from early puberty.

Creating the Dutch protocol

Cross-sex hormones and plastic surgery created the phenomenon of transsexualism
in the mid-twentieth century (Hausman 1995). These novel physical interventions
had their counterpart in the new theoretical constructs formulated by American
psychologists and psychiatrists. It is telling that the first recorded use of the term
gender identity was in the name of the Gender Identity Clinic at Johns Hopkins Uni-
versity, which pioneered physical treatments for intersex and transsexual patients.
This name for the unit, previously known informally as the ‘sex change clinic’,
was suggested by psychologist John Money (1994). Although gender identity was
conceived as developing in infancy (e.g. Green 1968), physical treatment was con-
fined to adults. It is worth quoting the Standards of Care formulated by the Harry
Benjamin International Gender Dysphoria Association (HBIGDA), which had been
created by clinicians and academics to professionalise the new field. ‘Hormonal
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and surgical sex reassignment is extensive in its effects, is invasive to the integrity
of the human body, has effects and consequences which are not, or are not readily,
reversible’ (HBIGDA 1985, 83). The standards did not specify a minimum age, and
in practice, some clinicians were willing to give cross-sex hormones under the age
of 18. Money advised a doctor to prescribe testosterone to a 15-year-old girl and
even to consider mastectomy—but he was unusually reckless, and there is no evi-
dence that his advice was followed (Gill-Peterson 2018, 163—64). Specialist clinics
for children and adolescents with gender identity problems were founded in Toronto
in 1975, in Utrecht in 1987, and in London in 1989. They provided counselling.
Cross-sex hormones had to wait until the patient was referred to an adult clinic, at
an age ranging from 16 to 18 (Bradley and Zucker 1990). Surgeries were never per-
formed under the age of 18 (Petersen and Dickey 1995). Referrals to these clinics
were rare. The Gender Identity Development Unit in London—the only one in the
United Kingdom—over its first decade accepted an annual average of 14 patients
(D1 Ceglie 2018). In its first seven years, the Utrecht clinic averaged nine per year
(Cohen-Kettenis 1994).

The age barrier was broken in the Netherlands. The innovator was Peggy Cohen-
Kettenis, professor of psychology in the Department of Child and Adolescent Psy-
chiatry at University Medical Centre Utrecht (Everaerd et al. 2014). She established
herself in the field of gender medicine in the 1980s, presenting her research to the
HBIGDA’ international conferences and founding Europe’ first clinic for children
with gender dysphoria. She was closely connected to clinicians at VU Medical Cen-
tre Amsterdam (affiliated with the Free University), which housed the country’s
clinic for adult transsexuals.

Cohen-Kettenis believed that transsexuals would experience better outcomes if
they started treatment before adulthood. By the mid-1990s, she was referring some
patients aged 16 and 17 to the Amsterdam clinic for endocrinological treatment
prior to cross-sex hormones (Cohen-Kettenis 1994). Males were given an antian-
drogen, cyproterone acetate, which prevented erections and caused breast tissue to
grow; females were given progestin to stop menstruation (Gooren and Delemarre-
van de Waal 1996). Johanna, for example, ‘fulfilled all necessary requirements for
early treatment’: she did not favour girly things (although neither did her sisters),
she was fond of soccer, she never dated in school (hardly surprising given that she
was evidently homosexual), and her parents discovered her wearing a tight T-shirt
to conceal her breasts (Cohen-Kettenis et al. 1998, 124). Brought to the clinic at 17,
she was prescribed progestin for four months and then testosterone. Within two
years, Jaap (as Johanna had become) underwent a mastectomy, hysterectomy, and
oophorectomy and obtained a new birth certificate. Evidence to support such early
treatment came from the first 22 patients from Cohen-Kettenis’s clinic, interviewed
in their early 20s, no more than a year after surgery (Cohen-Kettenis and van Goozen
1997). They were compared to a larger group of transsexuals who had transitioned
later in adulthood in previous decades (Kuiper and Cohen-Kettenis 1988). Her
former patients showed better psychological functioning and ‘more easily pass in
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the desired gender role’ (Cohen-Kettenis and van Goozen 1997, 270). One problem
with the comparison is that they had transitioned in a more tolerant era. Another is
the fact that they were still young; most did not yet have a sexual partner. Moreover,
they had not reached an age at which they might regret their inability to conceive
children. (This group has not since been followed up.) Naturally her experiment was
praised by Money (1998, xviii): he singled out her contribution to a conference in
London as ‘the bravest’.

Cohen-Kettenis had two collaborators at the Free University Amsterdam. One
was Louis Gooren, an older endocrinologist who was installed as the world’s first
professor of transsexuality in 1989. His inaugural professorial lecture was addressed
by Cohen-Kettenis and by Money, who flew over from Johns Hopkins University
(Nederlands Tijdschrift voor Geneeskunde 1989). Like the pioneering generation
who created transsexualism, Gooren saw gender dysphoria as an intersex condition:
‘there is a contradiction between the genetic, gonadal and genital sex on the one
hand, and the brain sex on the other’, and therefore, ‘we must provide them with
reassignment treatment which meets their needs’ (Gooren 1993, 238). The last of
the triumvirate was a paediatric endocrinologist, Henriette Delemarre-van de Waal.
She had expertise using the new GnRHa drugs—developed in the 1980s—to treat
precocious puberty and other conditions (e.g. Schroor et al. 1995).

GnRHa was introduced as a treatment for gender dysphoria in two articles.
Gooren and Delemarre-van der Waal (1996) proposed the ‘Feasibility of Endocrine
Interventions in Juvenile Transsexuals’. More influential was a case study of the
first ‘adolescent transsexual’ treated with GnRHa (Cohen-Kettenis and van Goozen
1998). From the age of 5, FG ‘had made it very clear that I was supposed to be a
boy’ (Bakker 2021, 131). It later transpired that FG was sexually attracted to women.
FG’s father, a very traditional Italian, disapproved of her masculinity, and serious
conflict ensued. Extensive psychotherapy did not improve matters; FG even wrote a
suicide note at the age of 12. When FG was 13, Delemarre-van der Waal prescribed
triptorelin. The paediatric endocrinologist was not named in the original article,
but her identity is clear from later sources (e.g. Delemarre-van de Waal 2014). FG
is known as ‘B’ in the published literature. Three years later, around 1990, FG came
to the Utrecht gender clinic, and Cohen-Kettenis was impressed by FG’s ‘boyish
appearance’ (Bakker 2021, 115). The clinic provided therapy and introduced FG to
other adolescent girls who identified as transsexual. (Whether FG was introduced to
any girls who identified as lesbian is not recorded.) Puberty suppression continued
for five years until FG was 18, when testosterone commenced, followed by multiple
surgeries: mastectomy, oophorectomy and hysterectomy, and metoidioplasty. Await-
ing the last surgery, FG was ‘happy with his life’ and ‘never felt any regrets’; the gen-
der dysphoria was apparently cured (Cohen-Kettenis and van Goozen 1998, 247).

Puberty suppression for some years remained exceptional. By 2000, GnRHa had
been administered to only seven children under the age of 16 (Cohen-Kettenis et al.
2000). A new treatment regime was codified at VU Medical Centre, where Cohen-
Kettenis was appointed professor of medical psychology in 2002, moving with her
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clinic. This regime became known as the Dutch protocol; Ferring Pharmaceuticals,
the manufacturer of triptorelin, provided financial support (Delemarre-van de Waal
and Cohen-Kettenis 2006, S137). GnRHa could be administered to transsexuals as
young as Tanner Stage Two—marked by the first growth of pubic hair and for girls
by budding breasts and for boys by growing testicles—as long as they had reached
the age of 12. The child would usually then begin ‘to live permanently in the role
of their desired sex’ (Delemarre-van de Waal and Cohen-Kettenis 2006, S132). After
some years of puberty suppression, the adolescent would start cross-sex hormones
at the age of 16 and then surgeries at the age of 18. These were the key elements of
the Dutch protocol adopted in other countries, albeit without the minimum age of
12—to which the Dutch did not strictly adhere anyway (de Vries 2010, 104). Less
often adopted were the apparently strict eligibility criteria for puberty suppression.
First, gender dysphoria should have begun early in childhood and worsened with
the onset of puberty. Second, the patient should be psychologically stable and not
suffer from other mental health problems. Third, the patient should have support
from their family. The last criterion could be violated in practice. GnRHa was ad-
ministered to a 14-year-old—who was institutionalised due to a physical handicap—
against the parents’ objections (Cohen-Kettenis and Pfifflin 2003).

As the protocol was formalized, puberty suppression became routine rather than
exceptional. Between 2000 and 2008, GnRHa was prescribed to 111 children,
which is about one per month (de Vries et al. 2011). One of them was Valentijn
de Hingh. After a teacher was disconcerted by the boy’s passion for dolls, Cohen-
Kettenis diagnosed de Hingh with gender dysphoria at the age of 5 (Bakker 2021).
GnRHa was administered from the age of 12 in 2002. De Hingh’s transition was
celebrated in a television documentary broadcast in 2007.

The Dutch protocol scrutinised

The Dutch protocol comprised not just a drug (GnRHa) and a treatment regime
(from 12 or Tanner Stage Two) but also two rhetorical devices. The first was the no-
tion of reversibility. The initial article confidently declared GnRHa to be ‘fully re-
versible; in other words, no lasting undesired effects are to be expected’ (Gooren and
Delemarre-van de Waal 1996, 72). The peculiar phrasing tacitly acknowledged the
lack of actual evidence. Suppressing puberty for just one month would have a neg-
ligible effect on a child’s development, of course. Yet the Dutch protocol entailed
suppression for up to four years (from age 12 to 16), and for FG the duration was at
least five years (from 13 to 18). It was simply incredible to claim that suppressing pu-
berty for so many years would have no lasting effect if the child were to stop GnRHa
and restart their natal sex hormones. Indeed, the final paragraph of Delemarre-van
de Waal and Cohen-Kettenis’s (2006, S137) manifesto admits as much: ‘It is not
clear yet how pubertal suppression will influence brain development’. The postulate
of reversibility, however implausible, was crucial for circumventing the question of
whether a child aged 12 could give consent to this endocrinological experiment.
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Recall that the HBIGDA Standards of Care warned that cross-sex hormones ‘are
not, or are not readily, reversible’. By pronouncing GnRHa to be reversible, the
Dutch clinicians created an imaginary boundary between one endocrinological in-
tervention and another.

The second rhetorical device was the notion of puberty suppression as a diag-
nostic tool. FG’ case study described GnRHa as an ‘aid in diagnosis and treatment’
(Cohen-Kettenis and van Goozen 1998). This echoed the prior conception of cross-
sex hormones as ‘both therapeutic and diagnostic in that the patient requesting such
therapy either reports satisfaction or dissatisfaction regarding the results’ (HBIGDA
1985, 85). GnRHa was posited to provide space for therapeutic exploration of gen-
der identity without the pressure of the physical changes accompanying puberty
(Delemarre-van de Waal and Cohen-Kettenis 2006). This claim was plausible, al-
though it was also plausible that stopping normal sexual and intellectual develop-
ment would impede such exploration. In the event, the Dutch clinicians found that
the diagnostic test invariably turned up the same result: ‘none of the [54] patients
who were selected for pubertal suppression has decided to stop taking GnRHa’
(Delemarre-van de Waal and Cohen-Kettenis 2006, S136). This might be explained
by a rigorous selection process, as described by Dutch clinicians. An alternative ex-
planation is that puberty suppression becomes a self-fulfilling prophecy. Subsequent
experience in other countries confirms the fact that 96 percent or 98 percent of
children who undergo puberty suppression continue to cross-sex hormones (Brik
et al. 2020; Carmichael et al. 2021; Wiepjes et al. 2018). Does any other diagnostic
test in medicine yield such singular results?

The fiction of diagnosis enabled the Dutch to escape a problem recognised in the
earliest articles. ‘Not all children with GID [gender-identity disorder] will turn out
to be transsexuals after puberty’, acknowledged Cohen-Kettenis and Gooren (1999,
319). ‘Prospective studies of GID boys show that this phenomenon is more closely
related to later homosexuality than to later transsexualism’. They cited four longi-
tudinal studies of boys with gender dysphoria. The most famous was by Richard
Green, who selected a group of ‘sissy boys’ to understand the psychology of ‘pre-
transsexuals’. To his surprise, after 15 years, two thirds of the 44 had become bi-
sexual or homosexual men and only one was contemplating transsexuality (Green
1987). Given such studies, Cohen-Kettenis concluded that ‘most GID children un-
der 12 will not grow up to become transsexuals’ (Cohen-Kettenis and van Goozen
1998, 246).

These findings were downplayed in their subsequent publications; the manifestos
for the Dutch protocol did not mention homosexuality and did not cite any study
of feminine boys (Cohen-Kettenis et al. 2008; Delemarre-van de Waal and Cohen-
Kettenis 2006). The assertion that ‘GID persisting into early puberty appears to be
highly persistent’ rested on slender evidence (Cohen-Kettenis et al. 2008, 1895).
The only relevant cited source described adolescents who had been first assessed at
ages ranging from 13 to 18, a range extending well beyond early puberty (Smith
et al. 2001). This source did not support the hypothesis that the probability of
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gender dysphoria persisting to adulthood jumped suddenly on the cusp of age 12,
from under 50 percent to virtually 100 percent. What is known is that most adoles-
cents subjected to puberty suppression were homosexual. Of the first 70 adolescents
referred to the Amsterdam clinic from 2000 to 2008 and given GnRHa, 62 were
homosexual while only one was heterosexual (de Vries et al., 2011). The Dutch
clinicians never questioned whether some of those homosexual adolescents might
have developed naturally into butch lesbians or queeny gays, with their sexuality and
fertility intact.

The crucial advantage of puberty suppression was creating ‘individuals who
more easily pass into the opposite gender role’ (Delemarre-van de Waal and
Cohen-Kettenis 2006, 155). The emphasis was on external appearance, as is revealed
by an almost obsessive concern with height. Paediatric endocrinology’s obsession
with height has motivated the use of artificial oestrogen to accelerate puberty in
girls judged as too tall (Cohen and Cosgrove 2009) and the use of GnRHa to
delay puberty in girls judged as too short (Hayes 2016). The word height appears
23 times in Delemarre-van de Waal’s (2014) review of puberty suppression. There is
one cursory reference to ‘loss of fertility’. The words orgasm, libido, and sexuality do
not appear. This is curious because it was well known that men taking GnRHa for
prostate cancer completely lose erotic interest (Marumo et al. 1999). This effect was
exploited to treat men with sexual obsessions. Gooren himself cautiously advocated
GnRHa as a treatment for paraphilias, though warning that the side effects ‘may be
very uncomfortable’ (Gijs and Gooren 1996, 279). Curiously, the Dutch clinicians
did not ask whether blocking the normal development of erotic desire would affect
their patients’ understanding of their own bodies and their interest in future roman-
tic relationships.

One significant disadvantage of puberty suppression for males was not mentioned
in the 2006 manifesto for the Dutch protocol, although it had been raised at a
conference in the previous year (Gender Identity Research and Education Society
[GIRES] 2005). Stopping sexual development meant the penis did not grow, and
so ‘the genital tissue available for vaginoplasty may be less than optimal’ (Cohen-
Kettenis et al. 2008, 1895). This made it more likely that the orifice would need
to be lined with a portion of the patient’s intestine rather than the inverted penis
(van de Grift et al. 2020). This procedure is more invasive, requiring a second surgi-
cal site, and it entails a greater risk of complications such as rectal fistula. Surgical
techniques have been refined so that the ‘possible occurrence of intestinal discharge
could be kept under control’ (Bakker 2021, 141), but one quarter of the patients
need further corrective surgeries (Bouman et al. 2016).

International adoption of the Dutch protocol

The Dutch protocol immediately attracted interest in other countries. Cohen-
Kettenis and Gooren were already prominent in the field of transgender medicine,
exemplified by their election to the board of directors of HBIGDA (the former
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served two 4-year terms from 1995 and 2003, while the latter served one term
from 1999). Puberty suppression quickly entered HBIGDA’s Standards of Care in
the Sixth Version, approved in 2001. It closely followed the Dutch protocol but
did not specify a minimum age. It was ‘recommended that the adolescent experi-
ence the onset of puberty in his or her biologic sex, at least to Tanner Stage Two’
while also allowing even earlier intervention on the recommendation of more than
one psychiatrist (HBIGDA 2001, 10). Note that by then, the published evidence for
the benefits of puberty suppression was a single case study of one patient—FG—at
the age of 20.

The United States provides an example of adoption led by an enthusiast clinician:
Norman Spack, a paediatric endocrinologist. He recalls ‘salivating’ at the prospect
of treating patients with GnRHa (Hartocollis 2015; Spack 2008). In 2007, Spack
co-founded the Gender Management Service at Boston Children’s Hospital, which
was the first dedicated clinic for transgender children in America. Its programme
was based on the Dutch model; the hospital sent a psychologist to Amsterdam to
be trained by Cohen-Kettenis (Tishelman et al. 2015). From the outset, the Bos-
ton clinic offered GnRHa at Tanner Stage Two or Three with no minimum age
(Spack et al. 2012). The drug was not covered by health insurance and so patients
paid an annual cost of $6,000—$12,000. Spack joined Cohen-Kettenis, Gooren, and
Delemarre-van der Waal on the Endocrine Society’s committee tasked with writing
their first clinical guidelines for ‘transsexual persons’, which naturally recommended
GnRHa for children at Tanner Stage Two or Three (Hembree et al. 2009). ‘“There
was an attitudinal shift to be able to say that the Endocrine Society supports this’, he
later recalled (Ruttimann 2013, 19).

Puberty suppression was first advertised to an American audience in 2011 when
Oprah Winfrey Television broadcast I Am Jazz: A Family in Tiansition. ‘My heart
and soul are female’, declared Jazz Jennings. ‘I just happen to have been born
with male genitalia’ (Jennings and Jennings 2016, 99; see Matthews, this volume,
for further discussion of the case). Diagnosed with gender dysphoria at the age
of 3, Jennings had already appeared on national television when 7 years old. The
2011 documentary focused on the threat of puberty as Jazz reached the age of
11. It showed the family consulting a paediatric endocrinologist, who confirmed
that Tanner Stage Two had been reached. Jennings commenced puberty suppres-
sion some months later. Within a few years, there were 32 clinics for ‘gender-
nonconforming children and adolescents’ which offered puberty blockers (Hsieh
and Leininger 2014).

England provides an example of adoption driven by patients. The advantages of
the Dutch approach were broadcast in a television documentary in 1996, watched
by 3 million viewers (Morse 1996; Nataf 1999). Three transgender females from
England—trapped in The Wrong Body, according to the title of the documentary—
were taken to meet Gooren, Cohen-Kettenis, and their patients who had started
cross-sex hormones at 16. The narrative was driven by the looming threat of pu-
berty for the youngest, aged 13, Fredd Foley. It contrasted the compassion of the
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Dutch clinicians with the complacency of the Gender Identity Development Unit
in London, which refused to prescribe the desired drugs. At the end of the docu-
mentary, Foley’s mother telephoned Gooren, who immediately agreed to provide
a three-month prescription of triptorelin. ‘If your child knows for sure he is trans-
sexual’, he said, ‘I would not let puberty happen’. His willingness to prescribe
drugs for a child in another country who he had met only briefly—and against the
wishes of the child’s own clinicians—suggests that the assessment process was less
rigorous than was portrayed in the medical literature. As Cohen-Kettenis said in the
documentary, ‘it’s very difficult to give exact criteria, in some cases you have the
feeling that the adolescent has thought about it and knows pretty well what she or
he is doing’.

Dissatisfaction at the cautious policy of the Gender Identity Development
Unit—still headed by its founder, Domenico Di Ceglie—became increasingly vo-
cal. Stephen Whittle, a seasoned transgender activist and law lecturer, argued that
doctors who failed to provide GnRHa could be vulnerable to litigation (Downs and
Whittle 2000). Sustained pressure came from the parents of children who identi-
fied as transgender, organised by GIRES and Mermaids. GIRES obtained funding
from medical charities to organise an international symposium in London in 2005
to develop consensus guidelines for endocrinological intervention. Cohen-Kettenis
and Delemarre-van der Waal extolled the virtues of the Dutch approach and found a
receptive audience among the American clinicians, including Spack. Di Ceglie and
the other local clinicians were evidently less impressed; a paediatric endocrinologist
at Great Ormond Street Hospital observed sharply that ‘current treatment is based
upon theoretical or anecdotal considerations rather than evidence obtained from the
outcomes of controlled research trials’ (GIRES 2005). GIRES (2006) then warned
that ‘those who can in any way afford to do so have to consider taking their chil-
dren to the USA’. The first was Susie Green, later the chief executive of Mermaids.
In 2007, she took her son Jackie, aged 12, to Boston, to obtain GnRHa from Spack
(Sloan 2011). A presentation at Mermaids (2007), presumably by Green, instructed
parents in this medical tourism. Spack treated seven more British children over the
next few years (Glass 2012).

The conflict between parents and clinicians climaxed in 2008, with two clash-
ing conferences. The Royal Society of Medicine organised a meeting on ado-
lescent gender dysphoria, which drew criticism for the lack of overseas speakers
advocating for puberty blockers, even though it had invited Delemarre-van der
Waal. The co-founder of GIRES, whose child transitioned in their late teens two
decades carlier, used the new epithet ‘transphobic’ to describe the cautious clini-
cians. “What we do know is what happens if you don’t offer hormone blockers.
You are stuck with unwanted secondary sex characteristics in the long term and in
the short term these teenagers end up suicidal’ (Groskop 2008). Green—the author
of Sissy Boys, then a visiting professor at Imperial College—quickly organised a ri-
val conference to demand puberty suppression (Green 2008). Speakers comprised
the usual cast of clinicians, including Spack, and also patients and their parents,
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including two Dutch transgender adolescents. The demand for puberty suppres-
sion was becoming irresistible.

Di Ceglie was soon replaced as Director of the (renamed) Gender Identity Devel-
opment Service (GIDS) by Polly Carmichael, a clinical psychologist. The GIDS in
2011 began to offer GnRHa from the age of 12, initially as part of an experimental
study (Biggs 2019b, 2019¢). Before any outcomes were published, Carmichael de-
clared success: ‘Now we’ve done the study and the results thus far have been positive
we’ve decided to continue with it’ (Manning and Adams 2014). She even appeared
on BBC children’s television to promote puberty suppression, in a documentary
about a 13-year-old girl who wanted to be a boy, Leo. Carmichael reassured Leo
about GnR Ha: ‘the good thing about it is, if you stop the injections, it’s like pressing
a start button and the body just carries on developing as it would if you hadn’t taken
the injection’ (Niland 2014). England’s National Health Service adopted a policy of
offering GnR Ha for adolescents at Tanner Stage Two, without age restriction (NHS
England 2015).

Subsequent evidence

By the mid-2010s, then, the Dutch protocol was established as the standard for
transgender medicine. Even sceptical clinicians could not resist the demand from
patients, fuelled by increasing representations of transgender children in the media.
The Dutch protocol was apparently vindicated when longitudinal data on the first
cohort of 70 adolescents subjected to puberty suppression was published; the lead
author was Cohen-Kettenis’s student, Annelou de Vries (de Vries et al. 2011, 2014).
Ultimate outcomes were measured at least one year after final surgery (vaginoplasty
or mastectomy and hysterectomy with oophorectomy), at age 19-22. According to
the authors, ‘gender dysphoria had resolved, psychological functioning had steadily
improved, and well-being was comparable to same-age peers’ (de Vries et al. 2014,
696). When scrutinised, however, the evidence was less persuasive. The sample was
quite small: the cohort began with 70 patients, but outcome measures were available
for 32 to 55 patients, depending on the measure. The results omitted the outcomes
for the eight patients who refused to participate in the follow-up or were ineligi-
ble for surgery and the one patient killed by necrotising fasciitis immediately after
vaginoplasty. Unable to complete the post-surgery questionnaire, the dead patient
counted for nothing. The authors withheld the fact that this death was caused by
puberty suppression: having been prevented from developing normally, the patient’s
penis was too small for the normal vaginoplasty, and so surgery was attempted with
a portion of the intestine, which became infected (Negenborn et al. 2017). A fatal-
ity rate exceeding 1 percent would surely halt any other experimental treatment on
healthy teenagers. One inevitable limitation of the study was the measurement of
results soon after surgery, which repeated the problem with the first study of adoles-
cent transsexuals (Cohen-Kettenis and van Goozen 1997). No further follow-up of
this cohort, now in their late 20s, has been published.
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There is information on the very first patient, FG, who was followed up again
at the age of 35. FG did not regret transitioning but scored high on the measure for
depression. Owing to ‘shame about his genital appearance and his feelings of inad-
equacy in sexual matters’, he could not sustain a romantic relationship with a girl-
friend (Cohen-Kettenis et al. 2011, 845). Ironically, a ‘strong dislike of one’s sexual
anatomy’ is one of the diagnostic criteria for gender dysphoria in children (according
to DSM-5). But the clinicians were more interested in FG’s height: although FG
was much shorter than the average Dutch man, they also provided the Italian height
distribution as a reference. Cohen-Kettenis concluded that ‘the negative side effects
are limited’ (Cohen-Kettenis et al. 2011, 843). Delemarre-van der Waal’s (2014,
194) summary was even more optimistic: ‘He was functioning well psychologically,
intellectually, and socially’. Now aged 48, FG has given two recent interviews. FG’s
situation seems to have improved, and he now has a girlfriend. He describes puberty
suppression as ‘life-saving’ in his case (Bakker 2021, 132) but also recommends that
children ‘go through a significant assessment process’ before intervention (Bazelon
2022). Another early Dutch patient, de Hingh, at the age of 31 now identifies as
non-binary. Emphasising that ‘diagnosis and treatment at a young age [5 years| were
not wrong’, de Hingh also observes that ‘a diagnosis says you've got a problem that
needs to be treated as well as possible. The medical process, with pills and protocols,
takes over the normal process of identification formation’ (Bakker 2021, 182-83).

As clinicians in other countries adopted the Dutch protocol, they did not col-
lect any systematic data on outcomes. An exception was the GIDS in London. One
article claimed to show a positive effect of puberty suppression after 12 months
(Costa et al. 2015). In fact, the data showed that there was no significant difference
between the group given GnRHa and counselling and the group given counsel-
ling only (Biggs 2019a). Full outcomes from the initial experiment—comprising
44 children aged 12 to 15—were withheld for years and presumably would have
never appeared without my protracted campaign for disclosure (e.g. Health Re-
search Authority 2019; Tominey and Walsh 2019; Biggs 2019d). The reluctance to
publish became understandable when the article appeared: puberty suppression for
two years produced no positive effects, contradicting Carmichael’s (Carmichael et al.
2021) statements to the media. These results were significantly inferior to the Dutch
results after puberty suppression and before cross-sex hormones (Biggs 2020). This
comparison demonstrates that outcomes from the Netherlands cannot be extrapo-
lated to other countries. Before treatment, adolescents referred to the Dutch clinic
have fewer psychological problems and better peer relationships than those referred
to the Belgian and Swiss clinics and especially to the GIDS (de Graaf et al. 2018).

Significantly more evidence has emerged on the side effects of puberty suppres-
sion. The fact that GnRHa could cause ‘an insufficient formation of bone mass’
was 1initially dismissed ‘of no great concern’ (Gooren and Delemarre-van de Waal
1996). Then it was recognised that patients could ‘end with a decreased bone den-
sity, which is associated with a high risk of osteoporosis’ (Delemarre-van de Waal
and Cohen-Kettenis 2006, S134). According to my analysis of data from the GIDS
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experiment, one third of the adolescents who had taken GnRHa ended with bone
density so low (two standard deviations below the norm for their sex and age) that
they are at risk for osteoporosis (Biggs 2021). The hope was that bone density would
improve following cross-sex hormones. A recent study, however, shows that some
females taking testosterone do recover, but males taking oestrogen do not (Schagen
et al. 2020). How many patients will eventually develop osteoporosis will not be
known for some decades. A female who was given GnRHa from age 11 to 15 by the
Karolinska University Hospital in Stockholm now suffers from severe osteoporosis,
including continual skeletal pain (SVT 2022). This case—along with two others
whose puberty suppression was terminated after concerns about bone density—led
Sweden to curb the use of GnRHa.

The effects of puberty suppression on emotional and cognitive development are
the hardest to ascertain but the most disturbing, because they affect the adoles-
cent’s ability to consent to cross-sex hormones and surgery. Evidence is now emerg-
ing from randomized control trials on non-human animals. GnRHa impairs spatial
memory in sheep, and this effect remains after the treatment is stopped—in other
words, puberty suppression is irreversible (Hough et al. 2017a, 2017b). Mice treated
with GnR Ha manifest significant differences: males develop a stronger preference for
other males and an increased stress response; females exhibit increased anxiety and
despair-like behaviour (Anacker et al. 2021). One wonders why Delemarre-van der
‘Waal, whose research group worked with rats, did not undertake similar controlled
experiments to test puberty suppression before choosing FG as her guinea pig.

Conclusion

The technology of puberty suppression has been more successful than Cohen-
Kettenis could have imagined in the mid-1990s, becoming the international stand-
ard for treating gender dysphoria and attracting increasing numbers of patients. The
GIDS, for example, from 2012 to 2020 administered GnRHa to 344 children under
the age of 15. The total number of patients subjected to this experimental treatment,
worldwide, must run to several thousand. What is striking is that the proponents of
puberty suppression never reassessed the rationale for the intervention as the num-
bers multiplied. It is one thing to assert that in very rare cases of extreme gender
dysphoria, the child is predestined to become transsexual—rare as in one per year
in the Netherlands in the late 1990s. It is another to make this claim for numerous
children—currently about two hundred a year in the Netherlands. A recent survey
in one American school district found 7 percent of students identifying as ‘gender
diverse’; the authors urge that all receive ‘access to gender affirming care’, which in
effect means giving GnRHa on request (Kidd et al. 2021, 3). Aside from increasing
numbers, the logic of puberty suppression tends towards escalated intervention. The
availability of GnRHa encourages parents to pretend their child is the opposite sex
before puberty, which makes the onset of puberty more traumatic and thus endo-
crinological intervention more urgent. Logically enough, Delemarre-van der Waal
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(2014) eventually advocated for GnRHa to be administered at the commencement
of puberty, followed soon thereafter by cross-sex hormones.

The apparently inexorable rise of puberty suppression has recently been chal-
lenged. A handful of clinicians have publicly expressed doubts in the last few years
(e.g. Levine et al. 2022; Malone et al. 2021), and they founded the Society for
Evidence-Based Gender Medicine (I am on its advisory board). In England, Keira
Bell—who took GnRHa at 16, followed by testosterone and then underwent
mastectomy—won a surprising legal victory against the GIDS in 2020. The High
Court ruled that consent to puberty suppression for a child under 16 was so prob-
lematic that it should require a court order. The judgment was overturned on ap-
peal, but it spurred the National Health Service to commission a review of gender
identity services for children and young people, led by Hilary Cass. The review is
ongoing but has already underlined the lack of evidence for puberty suppression and
prompted the closure of the GIDS (announced just as this chapter was submitted
for publication). In the United States, Florida and several other states controlled by
Republicans are attempting to prohibit endocrinological and surgical interventions
for minors.

The ultimate outcome of such shifts in policy is uncertain. For one thing, many
children and parents still seek puberty suppression. Unsatisfied demand provides an
opportunity for profiteering. A company registered in Singapore and owned by a
Welsh doctor will diagnose a 9-year-old with gender dysphoria over video and pre-
scribe GnRHa on the same day (Biggs 2022). More generally, puberty suppression
is still protected from scientific scrutiny by the prestige of transgenderism as a social
and cultural movement; Butler’s queer theory shores up Cohen-Kettenis’s endocri-
nology (see Jones, this volume). Faith in gender among the professional and manage-
rial classes is not shaken even by the tragic televised spectacle of Jazz Jennings—the
inability to orgasm and the botched intestinal vaginoplasty which required multiple
corrective surgeries, both consequences of early puberty suppression; and the de-
pression which prevented Jennings from starting university. It is too soon to tell
whether puberty suppression will go the way of lobotomy or whether it will be one
step towards a transhumanist future of self-fabrication through biotechnology.
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SCHOOLS, FEMINISM AND
GENDER-IDENTITY THEORY

Shereen Benjamin

Feminists have long paid attention to the link between education and the liberation
of girls and women. In the UK, prior to the second half of the 19th century, very
few girls had access to schooling of any quality: working-class girls and boys had very
few opportunities to attend school in England (although some working-class boys
in Scotland had greater access to schooling), and middle-class and upper-class girls
usually received education in traditional ‘feminine accomplishments’ only (Roach
1986). That began to change in the 1850s and 1860s when pioneering women
educationists opened schools that aimed to give middle-class girls the kinds of in-
tellectually challenging opportunities that were available to their brothers in the
boys” high schools (Kamm 2014). This work was taken up by first-wave feminists
in tandem with both the call for women’s suffrage and for universal basic and then
secondary education. Gradually, access to education for girls became more common
and eventually universal, albeit along very difterent lines for children from different
socio-economic backgrounds.

With girls’ access to schooling more or less assured in the UK by the time second-
wave feminism emerged in the 1960s, feminist educationists’ attention turned to a
number of questions relating to the significance of schooling for women’s liberation.
In essence, feminist teachers and researchers wanted to understand the ways in which
schooling reproduces (intentionally or unintentionally) existing inequalities between
the sexes, and they wanted to change school curricula (what is taught), pedagogy
(how it is taught) and the school environment in order to produce better out-
comes for girls. In the early days of second-wave feminism — the 1960s and 1970s —
there were some clear disparities to address. In secondary schools, for example, girls
were typically offered lessons in subjects such as cooking and dressmaking while
boys were offered carpentry and metalwork. By the 1980s and 1990s, girls and boys
were in principle offered the same curriculum choices, but the take-up of some
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subjects remained traditionally gendered. Whilst the core concerns of many femi-
nist educators today remain similar to those of the earlier second-wave feminists,
the conceptual tools needed to understand the more subtle reproduction of gender
through schooling have developed and evolved.

Education is an applied and multi-disciplinary discipline: sociologists, psycholo-
gists, philosophers and historians, as well as applied policy analysts and teachers
themselves, have all contributed to its development as a distinct subject for study.
A range of research methods is therefore used by educationists. Feminist education
researchers have typically used quantitative methods to identify, measure and de-
scribe differences between the sexes in educational engagement and outcomes, and
qualitative methods to understand how those differences are produced and experi-
enced by pupils and teachers in schools. Gender and education evolved as a specialist
field of study from the 1970s onwards and has always been an activist sub-discipline
which sought to learn from and contribute to the project of women’s and girls’
liberation. The emergence of gender-identity theory has seen some feminist educa-
tion researchers move away from the study of sex differences, focusing instead on
children’s and young people’s ‘gender creativity’ and using methods such as linguistic
deconstruction drawn from postmodernism and queer theory.

The first part of this chapter outlines what can be thought of as a current gender-
critical take on enduring feminist concerns in education, although it is important
to note that the term has emerged relatively recently, and most of the authors ref-
erenced in this chapter describe themselves simply as feminist rather than claiming
the label gender-critical. The second part of the chapter looks at the emergence and
subsequent popularisation of gender-identity theory and its implications for schools.
The final part of the chapter compares the implications of the two framings (gender-
critical and what I will refer to as ‘trans-inclusive’) for school curricula, for schools as
institutions and for the provision of support to transgender-identifying and gender-
non-conforming pupils in school. It argues that although approaches linked to
gender-identity theory may appear to be radical and transformative, gender-critical
feminist approaches are more likely to lead to social change and to fairer, more equal
and more rewarding outcomes for both girls and boys.

A gender-critical framing: schools as places
where children become gendered

Take a walk past any large primary school playground during playtime, and you are
likely to see most of the central space dominated by boys playing physically active
games, often football, and often in large groups. A small number of girls may be joining
in, but they will be the exception rather than the rule. You are also likely to see small
groups of girls walking and talking around the edges of the playground, sometimes
practising dance routines, or playing with smaller playground equipment. Ask teach-
ers about this gendered use of playground space, and chances are they will not have
noticed, or if they have, they will regard it as a non-issue and simply the way things are.
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Now have a look at sex-disaggregated data relating to end-of-school exam re-
sults. Education in the UK is devolved, meaning that the constituent nations of
England, Northern Ireland, Scotland and Wales have their own distinct systems
and collect their own data. Using the Scottish data as an example (but patterns are
broadly similar in the other nations), we can see inequalities playing out in two main
ways. The first is in subject choice. At Advanced Higher (the highest school-based
qualification in Scotland), in 2020, girls were overrepresented in arts and humanities
subjects such as English (73% of entries), art and design (86% of entries) and history
(63% of entries). Girls were underrepresented in most of the STEM (science, tech-
nology, engineering and mathematics) subjects such as maths (40% of entries), phys-
ics (24% of entries) and music technology (34% of entries; Scottish Qualifications
Authority, 2020). The second inequality is in attainment: girls outperform boys in
most subjects, the widest gaps being evident in literacy-based subjects. This sex-
based differential is commonly referred to as the ‘gender attainment gap’, and it has
been widely publicised since the late 1990s, with much media commentary focused
on boys’ supposed underachievement (see, for instance, Epstein ef al. 1998; Busby
2016; Ringrose & Epstein 2017). Whilst more attention is paid to boys” apparent
disadvantage in the gender attainment gap, subject choice may be a better indicator
of long-term material impact, since the STEM subjects, where boys predominate,
continue to be associated with higher-status, more secure and better-paying jobs
and careers.

Seen through a gender-critical lens, there is nothing natural or inevitable about
any of this. The gender-critical educationist will look at a playground where the
space is dominated by boys and will ask questions. Why are girls more likely to
occupy the margins of the playground? What narratives about gender roles and ex-
pectations structure the apparent choices of girls and boys, and how do the local and
specific narratives and practices in any particular school connect to wider, societal
narratives and practices? Which girls, and which boys, are the exceptions to the rule,
and why? What are the costs and benefits for girls and for boys of transgressing typi-
cal gendered expectations? And how might we go about changing things in order to
achieve a more equal use of playground space?

Similarly, examination data provoke questions. Why are girls overrepresented in
some subjects and underrepresented in others? How are the subject choices of girls
and boys, respectively, shaped by gendered roles and expectations? How have some
subjects come to be associated with one sex more than the other, and how might
we change that?

Feminist educationists seek to explain and challenge these and other gendered
patterns in schooling. Starting from the position that sex is dimorphic and immuta-
ble and that gender is external, socially located, hierarchical, and coercively imposed,
schools can be understood as important locations in which children and young peo-
ple learn to be gendered. Schools teach not only skills and content knowledge: they
are also places where habits and dispositions are acquired and honed through what 1s
sometimes called the ‘hidden curriculum’ (what schools teach through their cultural
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values and expectations; Assor and Gordon 1987; Eisner, 1994). Gender — defined
as social roles and expectations — is a constituent part of children’s social learning
in schools. Seen this way, gender constrains both boys and girls, boxing them in by
imposing socially constructed limitations to their aspirations and their sense of who
they are and can be and holding in place an overall pattern of male dominance.

Although gender as conceived here is external and coercive, children are ac-
tors in the process of becoming gendered. Children and young people negotiate
the gendered narratives and practices around them. For instance, in many primary
school classrooms, there is a prevailing narrative that girls are helpful and sensible,
manifested in practices such as girls being more likely to comply with teachers’
instructions and more likely to perform tasks such as tidying up willingly and to a
higher standard. Girls who accept this narrative and behave as their sex is expected
to will receive approving feedback from both adults and peers: such feedback will
confirm to them that their behaviour is appropriate and socially sanctioned, and the
rewards may include high-status positions in friendship groups. Girls who resist the
narrative and whose behaviour is considered ‘silly” and ‘unhelpful’ may find them-
selves subtly sanctioned not just for classroom misbehaviour but for actions that fall
outside of what is expected from a girl. Similarly, boys who position themselves as
sensible and helpful may find, especially as they get older, that it is much harder for
them to gain status in boys’ peer groups where counter-authority behaviour is seen
as more ‘boyish’.

In negotiating their way around these narratives and practices, girls and boys
gradually develop a sense of themselves as gendered, sometimes going with the grain
and sometimes against it. This process of developing a gendered sense of self is ongo-
ing and occurs in intersection with social class, race, physical appearance and other
differences that may be significant at family, community, national and/or societal
levels. Children are active in this process rather than the passive objects of socialisa-
tion. However, they are not the authors of the narratives and practices in which they
are embedded, and their ‘choices’ are constrained and shaped in all sorts of ways.

Since the 1980s, feminist educators have studied girls” and boys’ interactions in
classrooms and playgrounds to understand how schools produce and reproduce
gender. Many studies have considered the interplay of multiple axes of inequality,
such as Hey (1997), who considered gender, sexuality and social class in schoolgirls’
friendships; Benjamin’s (2002) study of girls with ‘special educational needs’ in a
mainstream school; Barnes’s (2012) study of working-class boys’ use of humour, and
Eriksen (2018), who studied ethnic minority girls in a Norwegian upper secondary
school. These and other studies try to understand how social inequalities, refracted
through local communities and played out in school and classroom-level norms and
values, shape children’s experiences of schooling and the choices that, over time,
become engrained as habits of mind and action.

In a recent example, Schriffin-Sands (2021) coined the term ‘boysplaining’ (de-
rived from ‘mansplaining’) to describe behaviours she observed in primary school—
aged boys ‘whereby students belittle, condescend, ignore or shame their peers’ and
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evident in boys ‘dominating space and equipment, asserting knowledge, taking sole
credit for collaborative work and interrupting, ignoring or shaming classmates’ (664).
She explains that boysplaining is repeated constantly, defended diligently, requires
that boys position themselves in opposition to those against whom it is directed;
and ultimately reinforces the subordination of girls. Crucially, the boys who were
most likely to use boysplaining achieved the highest status in peer friendship groups,
making boysplaining a highly attractive set of behaviours to boys and conferring
rewards in terms of popularity. Not all boys engaged in boysplaining, and there were
costs in terms of status and popularity for those who were unwilling or unable to
do so: put simply, boys who refused or were unable to ‘boysplain’ were less popular
and occupied places lower down the school’s social pecking order. Moreover, the
practice of boysplaining sustained a subordinate role for girls through repeated small
slights and silencing, with concomitant costs of status and popularity for those girls
who spoke back and refused to be silenced. Crucially, the ubiquity of the behaviour
meant it was unseen and unnoticed, woven into the fabric of children’s daily experi-
ence: it was unremarked, unremarkable and, therefore, unchallenged and seemingly
inevitable.

Practices such as boysplaining can be understood as part of a school’s ‘gender or-
der’: the repeated social patterns through which children and young people acquire
a sense of themselves as gendered. One of the consequences of a gender order that
overall requires the subordination of girls through their relative silence and acquies-
cence is that the ubiquity and everydayness of small slights to girls enables an envi-
ronment where more overt sexual harassment can become part of the fabric of ‘how
things are’. In 2021, following press and social media reports, the English schools’ in-
spectorate Office for Standards in Education (OFSTED, 2021) carried out a rapid re-
view of peer-on-peer sexual harassment. From a survey of about 900 young people, it
found that an overwhelming majority of girls, and smaller but significant proportions
of boys, had experienced harmful peer-on-peer sexual behaviours, both face-to-face
and online. The prevailing gender order in a school also goes some way to explaining
gendered subject choice: Francis et al. (2017) noted how STEM subjects, especially
physics, were positioned as incompatible with ‘girly’ femininities in schooling. In that
context, Girlguiding UK (2019) found that teenage girls felt they would be judged’
for choosing to study maths and physics, believed that they may find themselves in
classes of mainly boys where their efforts would be ridiculed, and experienced self-
doubt about their ability to succeed in apparently male-dominated subjects.

A school’s gender order therefore profoundly shapes what children learn and
how they learn it: from the subjects that are considered desirable for boys and girls,
respectively, to the friendship groupings that are so vital to children and young peo-
ple. It is formed in the context of gender at a societal level but amenable to being
nuanced at a local level. For gender-critical feminist educators, the task is to change
a school’s gender order so as to minimise the extent to which it constrains both girls
and boys and address any practices that serve to hold male dominance in place. The
final section of this chapter considers how that might be done.
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A ‘trans-inclusive’ framing: schools as places
where children assert their gender

‘As more trans children find the confidence to make themselves known in our pri-
mary and secondary schools, school teachers and administrators look for guidance
on how best to support trans pupils’ (Horton 2020). This sentence, which appears in
the introduction to an extensive literature review on the subject, illustrates the core
belief of what I will call ‘trans-inclusive’ educators, namely that some children and
young people can be considered innately transgender but that societal prejudice and
ignorance has until recently rendered their existence invisible and misunderstood.
It also correctly reflects that there has been an explosion of interest in the posited
phenomenon of trans children and how they should best be supported in schools.

In this section, I use the term ‘trans-inclusive’ to describe educational principles
and strategies derived from gender-identity theory: that is, the belief that physical
sex 1s assigned at birth and is secondary to a child or young person’s innate sense
of maleness or femaleness when it comes to categorising that child as a girl, a boy
or something else; that gender is a matter of personal identity and expression; and
that schools are places where a child or young person’s gender identity may re-
veal itself and, once asserted by a child or young person of any age, should be af-
firmed. The term trans-inclusive is widely used in guidance documents promoting
gender-identity theory uncritically to schools and teachers (e.g. Brighton & Hove
City Council 2021; Scottish Government 2021; Warwickshire Safeguarding n.d.).
Its origins date back to the 1990s when the term ‘inclusive education’ was used to
describe reforms to mainstream schools aimed at making them more welcoming
and accessible to children with special educational needs and disabilities (Tomlinson
2017). The inclusive schools movement of the 1990s and 2000s was underscored by
the social model of disability and thus by the view that it is the job of institutions
to adapt in order to include disabled individuals rather than the task of individuals
themselves to adapt to the demands of unwelcoming and inaccessible institutions
(Oliver, 2013). Its scope in relation to schools gradually widened to encompass any
group of children and young people who might be at risk of marginalisation, and the
term inclusion 1s now widely applied in the context of sexual orientation and gender
identity (e.g. Time for Inclusive Education 2021). The term trans-positive is also used
in broadly similar ways in resources aimed at teachers (e.g. Labelle 2020; Proud Trust
2021), although it has a different history and has not traditionally been used widely
by schools and teachers.

The reason I use trans-inclusive here is in part because many educators who are
influenced by gender-identity theory use it themselves to describe their position.
More important, however, the term is used to connote an afhliation with a move-
ment for progressive social change and obscure the fact that the claims upon which
it rests — including that sex is no longer politically relevant and has been superseded
by gender identity and that children of any age can have a gender identity which
must be regarded as their true self — are provisional and widely contested. The use of
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the term trans-inclusive is often highly political as its positive, progressive associations
allow users to depict gender-critical perspectives by contrast as negative, exclusion-
ary and, thereby, regressive. I use the term critically in this chapter to draw attention
to its deployment as a rhetorical strategy and help readers understand and unpack
what it means and how it is used.

The last ten years have seen an exponential rise in the number of children and
young people whose distress around their gender is intense and persistent and who
may be diagnosed with ‘gender dysphoria’ and, in a trans-inclusive framing, consid-
ered to be ‘trans children’. Such children and young people may believe they are in
the wrong body and express a desire to be, or the belief that they are of the opposite
sex or no sex at all.

The number of under-18s referred to the UK’s Gender Identity Development
Service (GIDS) for (or with) diagnoses of gender dysphoria increased from 138 in
2010-11 to 2,748 in 2019-20 (GIDS 2021). Historically, most under-18s presenting
with gender dysphoria have been pre-pubertal boys. For most of these boys, puberty
has historically resolved their opposite-sex identification: drawing together three
large-scale and a number of smaller-scale studies, Cantor (2016) found that between
60-90% ‘desisted’ by the end of puberty, with the differences reflecting variations in
clinical protocols. The figures from GIDS show that the biggest increase in refer-
rals is among adolescent girls amongst whom, until recently, gender dysphoria was
unknown. In 2020-21 girls aged 13—16 accounted for 1,153 GIDS referrals, almost
half of the total (GIDS, 2021). Schools and teachers report much greater increases
in children and young people identifying as transgender but who are not referred
to GIDS. Anecdotally, whereas it was extremely rare to find any transgender-
identifying pupils in secondary schools in the UK until the last five years, it is now
rare to find secondary schools where there are no pupils identifying as transgender
or non-binary. It is hard to estimate the numbers in the UK as very little numerical
data has been collected (see Sullivan et al., this volume).

Seen through a trans-inclusive lens, the single admissible explanation for this rise
is the increased visibility and acceptance of transgenderism. There is a move away
from understanding children as experiencing the psychological disorder of gender
dysphoria, which trans-inclusive educators view as pathologising. Trans-inclusive
educational researchers and scholars tend to draw on queer theory, and their work
emphasises the importance of language in the construction of the self as a gendered
being. Sinclair-Palm and Gilbert (2018) argue that ‘[g]ender is messy and difficult to
narrate. . . . Gender vocabularies are always shifting and young people are its most
creative authors’. Where gender-critical feminist scholars understand gender to be
external and coercively imposed, trans-inclusive scholars understand it to be a pro-
cess of individual discovery and a creative ‘becoming’. And where gender-critical
educationists seek to unravel how a school’s gender order constrains opportunities
for both girls and boys and reinforces male dominance, trans-inclusive education-
ists are interested in how ‘cultural cisgenderism’ (Kennedy, 2018:301) marginal-
ises trans children and young people. Seen this way, the work of the progressive,
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trans-inclusive school is to bring about change based on ‘paradigmatic and ontologi-
cal reversals that dismantle the foundations that produce binary structures’ (Sweet
2021). To put this in more down-to-earth language, schools are being encouraged
to reject the dimorphic, embodied male—female division in its entirety. For trans-
inclusive educationists, the key to ending sexism is to act as though biological sex is
already redundant as a political category and cease to acknowledge the physical and
social consequences of sexed bodies.

The language of queer theory seldom makes it into the toolkits and training
courses for teachers that have proliferated in the last decade. But both queer theory
and the more prosaic interpretations of gender identity aimed at teachers share the
assumption that biological sex is no longer relevant and that gender and sex can be
entirely separated. Where queer theory positions gender as a site of individual strug-
gle and creativity, guidance for teachers tends to reduce it to ‘gender identity’, often
portrayed as an essential component of the self, hard-wired in and possibly born into
a wrongly-sexed body. In its non-statutory guidance for Scottish schools, the Scot-
tish Government (2021) says:

Not conforming to gender stereotypes is a healthy and normal part of growing
up and should not lead to any assumptions being made that the child may be
transgender, or lesbian, gay or bisexual. The distinction between ‘gender non-
conforming behaviour’ and transgender young people is that transgender young
people are likely to be ‘persistent and insistent’ that their gender identity does not
align with the sex they were assigned at birth. (14—15)

Such statements, which are typical in guidance and training courses for teachers,
suggest that there is a hard-and-fast difference between gender-non-conforming
children and ‘transgender children’, yet the only proposed way to distinguish be-
tween them is the persistence and insistence of the child. What is being drawn on
here is an idea of innate ‘trans-ness’: that a child who is persistent and insistent that
they are of the opposite sex or of no sex at all is stating an empirical reality. It reflects
one of the core beliefs of gender-identity theory, that an individual’s gender identity
is their ‘true self” and supersedes sex as a way of categorising them as male, female
or something else. For the trans-inclusive educator, when a child or young person
asserts that they are of the opposite sex or no sex at all, they are stating an incontro-
vertible inner truth which should be affirmed by adults.

However, there is little credible empirical evidence for such a belief. It ignores
the evidence, going back decades, that most pre-pubertal children who experi-
ence gender dysphoria will find it resolves during puberty (Cantor, 2016). It also
disregards the possibility that the child’s persistence and insistence may be socially
produced and learned rather than innate. It is a belief with potentially profound
implications and effects for schools, teachers and young people. As discussed in the
final section of this chapter, when schools accept a trans-inclusive framing, they are
urged to include its unproven claims (that sex is assigned at birth and gender identity



202 Shereen Benjamin

is innate) as unassailable facts in their curricula, teaching children that it is possible to
be born in the wrong body and encouraging the fantasy that it is possible to change
sex. They are also encouraged to socially transition children of any age who request
it (e.g. Portsmouth Education Partnership, 2018), potentially setting them on the
path of unnecessary lifelong medical treatment (Singh, Bradley & Zucker 2021),
and taking little account that social transition is ‘an active intervention [which] may
have significant effects on the child or young person in terms of their psychological
functioning’ (Cass Review 2022).

The trans-inclusive framing, then, although it may seem on the face of it politi-
cally progressive, has some distinctly regressive features. Its incorporation into school
practices and policies via lobby groups such as Gendered Intelligence (2019), whose
promotional material suggests its training courses have been widely taken up in
schools and in teacher training, parallels the influence of lobby groups on a range
of other public institutions, recently explored in the Nolan podcasts (BBC Sounds
2021) on the influence of Stonewall.

Gender and schools: two different ways forward

Earlier in the chapter, I suggested that schools are places where girls and boys be-
come gendered through repeated patterns of interaction that constitute a school’s
‘gender order’. Such a view operates within a gender-critical frame that under-
stands gender as external, socially-located and coercively imposed on individuals
as a consequence of their sexed bodies and whose end result is the maintenance of
male domination and the oppression of women. Schools are an important place in
which girls as a group learn to subordinate their interests to those of boys as a group,
although the actual practices through which this happens change over time and vary
according to other societal structures and local contexts. It is in this change over
time and interaction with local (including school- and community-level) contexts
that gender-critical educators see the possibility for more equal outcomes. The aim
of gender-critical educators is to disrupt the gender order, seeking as their end goal
the dismantling of the boxes that constrain both boys and girls — and, in the interim,
the expansion of possibilities within those boxes. This project is a continuation of the
successful work of first- and second-wave feminists to secure access to education for
girls on the same terms as boys, building on the successes that have seen girls’ levels
of achievement in all subjects rise over the decades.

A trans-inclusive framing, however, sees gender as an individual attribute and
sex either as irrelevant or, at any rate, as subsidiary to an individual’s gender iden-
tity. Within this frame, schools are seen as places that historically have made it dif-
ficult for those children whose gender identity is supposedly misaligned with their
sex to be their true selves. The task for schools becomes to support children and
young people in coming to a realisation of their ‘true’ gender identity. In common
with gender-critical feminism there is a realisation that socially-constructed gen-
der norms can box children in and constrain their opportunities, but the end goal
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within a trans-inclusive framing is more about enabling some children and young
people to swap from the box labelled ‘girl’ to the box labelled ‘boy’ and vice versa
and construct alternative non-binary box(es) for a minority rather than dismantling
the boxes completely. As I discuss later, this is a less radical endeavour than that of
gender-critical feminism, although it is usually presented and often perceived as
politically cutting-edge.

Schools have to recognise the reality of children’s and young people’s experi-
ences and help them understand their social worlds. Given the salience of gender,
the permeation of gender-identity theory in children’s and young people’s popular
culture and peer cultures, and the rise in numbers of children and young people
asserting a transgender identity, schools and teachers cannot remain silent on the
issues. However, the two alternative framings have very different implications for
work in schools, including in

 the explicit curriculum — how schools and teachers explain issues around gender.

e the ‘hidden’ or implicit curriculum — how sex and gender operate in a school’s
unwritten rules, values, normative patterns of behaviour and relationships
(a school’s gender order).

 pastoral care — how schools support children and young people who are gender-
non-conforming and transgender-identifying and how policies ensure safeguarding
for all pupils.

These implications are examined in turn in the remainder of this chapter.

The explicit curriculum: teaching children and
young people about sex and gender

Gender-critical feminist educators seek to teach children and young people to rec-
ognise gender as a constituent force in their lives: to notice when, as a consequence
of their sex, they are expected to behave in particular ways and acquire particular
tastes and habits, help them question how these expectations constrain them as
individuals and hold in place structures of male dominance, and increase each indi-
vidual’s ‘room for manoeuvre’ through their growing understanding of the mutabil-
ity of gendered norms.

One popular and effective way to equip children with the skills and knowledge to
uncover and understand how gender operates in their lives is through critical literacy.
Critical literacy is an approach to texts (including not only books but also magazines,
computer games, TV adverts, artefacts and so on) in which readers are encouraged
to read between and beyond the lines, asking questions about how the text was con-
structed, whose interests it serves, how gender (and class, race, nationality, disability,
efc) are presented in the text, whose voices are silent or absent, and, crucially, whether
the text tries to persuade the reader to take a particular view or action (Pratt &
Foley 2020). So teachers might, for instance, explore with their classes adverts for



204 Shereen Benjamin

toys or clothes targeted at children, aiming to help children develop the skills and
knowledge to decode the many implicit messages (such as pink = a girl’s toy, associ-
ated with being pretty and compliant) with which their lives are saturated. Or they
might discuss with children the popular fairy-tale format in which a prince rescues
a princess and they get married, sometimes using stories in which the gender roles
have been inverted as a stimulus (Davies 2003).

What used to be called ‘sex education’ (now variously known as relationships,
sexual health and parenthood education in Scotland, relationships and sexuality edu-
cation in Wales and relationships and sex education in England) is another key site
for explicit curriculum coverage relating to sex and gender. A gender-critical ap-
proach to the subject presents the scientifically verifiable reality of biological sex and
reproduction as core factual information. It allows space for discussion of themes
such as boundaries, consent, safety, bodily integrity and the right to privacy as age-
appropriate and with regard to how the experiences of girls and boys are likely to
differ: for older pupils, the coverage of harms to girls is important. A gender-critical
sex education curriculum includes a positive discussion of healthy same-sex relation-
ships, which for younger children is likely to mean discussion of different kinds of
families including those with same-sex parents. Given the likelihood that children
and young people will encounter the belief in innate gender identity online and in
popular culture, the view that everyone has a gender identity needs to be taught to
children and young people, but as a contested belief, and its implications explored.
Examples of how a gender-critical sex education curriculum could be constructed
are available in the guides available from Transgender Trend (2021). It seems to be
the case, however, that with the dominance of LGBT+ advocacy groups in educa-
tion in recent years, gender-critical sex education curricula have not been widely
developed or publicised.

Other actions taken by educators who seek to challenge sex stereotypes within
the explicit curriculum can include paying attention to role models, presenting chil-
dren with images of men and women in gender-atypical roles, inviting adults who
do gender-atypical jobs into school to talk about their work (e.g. women firefight-
ers and men in caring jobs) and setting up mentoring schemes for secondary school
students to get to know such adults. There may be one-off events and/or ongoing
interventions to encourage girls and boys to engage with subjects commonly as-
sociated with the opposite sex. These can include ‘girls into engineering’ days run
in conjunction with local employers or universities and colleges and ‘boys’ reading
retreats’ during which boys may be taken off-site to engage in sustained reading
activities. At the point of making subject choices, young people may be specifically
encouraged to consider gender-atypical options and careers.

A trans-inclusive curriculum takes a different approach. Here, an important part
of the job is to teach young people that they have an inner sense of maleness or fe-
maleness or something else, that only they know whether they are a boy or a girl or
neither, that they are on a complex journey of gender self-discovery and that their
sex as ‘assigned at birth’ may be different and separate from their real self (Miller,
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Mayo & Lugg, 2018). The other, complementary, perspective to be taught as truth is
that all individuals can decide whether to be a man or woman or something else and
that to question someone else’s gender identity is to express bigotry akin to sexism,
racism or homophobia.

In its guidance, the Scottish Government (2021) recommends a number of books
for use in primary schools. Among them is the picture book I Am Jazz (Herthel &
Jennings, 2014). Based on the real-life experiences of Jazz Jennings, who was transi-
tioned at a young age, and aimed at children under 8, I Am Jazz tells children, ‘I have
a girl brain but a boy body. This is called transgender. I was born this way!” Jazz, in
the role of narrator, explains: ‘As I got a little older, I hardly ever played with trucks
or tools or superheroes. Only princesses and mermaid costumes’ (n.p.; see also Mat-
thews, this volume). The message is clear: despite having a male body (or, to use
the language recommended in the Scottish Government’s guidance, despite being
assigned male at birth) Jazz is really a girl and knew it from a pre-verbal age. In an-
other picture book recommended by the Scottish Government for primary schools,
Introducing Teddy (Walton 2016), Thomas the Teddy takes a deep breath and says to
his owner and friend, ‘I need to be myself, Errol. In my heart I've always known that
I'm a girl teddy, not a boy teddy. I wish my name was Tilly, not Thomas’. Again, the
message is that an individual’s gender identity is an essential truth about them, their
real self, wired in from birth and knowable only to that individual.

Both I Am Jazz and Introducing Teddy depict unquestioning acceptance of a per-
son’s declared gendered identity as the only proper response. In I Am Jazz, the initial
confusion of Jazz’s family transforms to unconditional affirmation after a meeting
with a doctor. ‘That night at bedtime, my parents both hugged me and said, “We
understand now. Be who you are. We love you no matter what™ (n.p.). At the end
of the book, an older Jazz says,

Even today there are kids who tease me, or call me by a boy name, or ignore me
altogether. This makes me feel crummy. Then I remember that the kids who get
to know me usually want to be my friend. They say I'm one of the nicest girls

at school. (n.p.)

Not accepting Jazz as a girl, then, is associated with unkindness and rudeness, and
is an act of needless cruelty. This is an especially powerful message to give to girls
who are more susceptible to being shamed for not being kind or caring. When
Thomas the Teddy becomes Tilly, her new name and ‘girl’ status are uncondition-
ally accepted by both Errol and his friend Ava. Errol declares, ‘I don’t care whether
you are a girl teddy or a boy teddy. What matters is that you are my friend’. Errol’s
human friend Ava simply responds, “What a great name. . . . Let’s go and play, Tilly’
(n.p.). Part of this messaging is that you can be friends with someone whether they
are a boy or a girl: something gender-critical feminists would support. But the mes-
saging is contradictory. On one hand, it does not matter whether someone is a girl
or a boy; what matters is the person inside. On the other hand, the person inside,
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it seems, is inherently gendered; their gender is ‘who they are” and unconditional
affirmation of that is important. This is a confusing message for young children
(and everyone else). What makes you a girl or a boy, beyond a deep-seated feel-
ing that only you can know, is not explained, and yet children are told it must be
unconditionally accepted.

One set of problems with teaching gender identity beliefs as though they are
unassailable truths arises from the associated misconceptions and confusion. Telling
children that sex 1s assigned at birth rather than determined at conception and ob-
served at or before birth is scientifically inaccurate; encouraging the fantasy that it is
possible to change sex is potentially damaging (Littman, this volume). The other set
of problems with teaching gender-identity beliefs — or any set of beliefs — as though
they are unassailable truths is that doing so models to children and young people that
there are some belief systems and ideologies that should be regarded as unquestion-
able. This contradicts the fundamental pedagogical value of teaching critical think-
ing rather than teaching children and young people what to think.

At present, we do not know the extent to which either gender-critical or trans-
inclusive approaches are embedded in school curricula. It is the case that little guid-
ance supporting gender-critical approaches exists, whilst trans-inclusive approaches
are promoted via guidance from a range of statutory- and voluntary-sector organisa-
tions, including those referred to in this chapter, that, in addition to providing ma-
terials and resources, are also involved in training school staff (For Women Scotland
2020). Gender-identity theory is a constituent part of the Stonewall School and
College Champions Scheme, which promotes trans-inclusive curricula to schools
and encourages schools to embed them in policy and practice, measuring how well
a school does so by awarding bronze, silver and gold status (Stonewall, 2017). Again,
the extent of the influence of these materials, training and accreditation programmes
on school curricula and policies has yet to be established, but their proliferation sug-
gests it is significant.

The implicit curriculum: changing a school’s gender order

Both gender-critical feminist and trans-inclusive educators are interested in address-
ing the gender order in schools. There are points of commonality, with both groups
problematising stereotypical gendered expectations and values. Both groups of edu-
cators, therefore, pay attention to overtly gendered practices, such as posters and
resources around the school, gendered routines (such as boys and girls lining up in
separate lines) and language.

For gender-critical feminists, challenging how gender operates in school is a fun-
damental and ongoing challenge, encompassing just about every area of a school’s
work and penetrating into the heart of unseen and unspoken practices. Earlier in
the chapter, I described the practice of ‘boysplaining’ in a primary school, suggest-
ing that its everydayness meant that it had become woven into the fabric of the
school, with consequences for both boys and girls. Addressing such practices (which
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are likely to take local, institutional forms in relation to broader social conditions)
implies as a first step making everyone aware of them and then involving every-
one — staff, children, parents and others — in tackling them. Sometimes this can be
relatively straightforward. When, for instance, a teacher realises that more boys than
girls are speaking up in class discussions, children and young people themselves can
be enlisted in ensuring a fairer representation by keeping checks themselves, using
tally charts or something similar. Other practices may be more deeply ingrained, and
children and young people may be very deeply invested in them. For instance, be-
ing a gentle, studious boy is typically so against the grain of high-status masculinities
(and more especially for working-class boys) that establishing a school gender order
in which being gentle and studious confers status for a boy is likely to require very
serious engagement with all members of a school community, and even then, the
extent to which it can be achieved may be limited (Benjamin 2001, 2010). There
are some examples of schools having measures of success by harnessing parent and
community groups to provide an environment that rewards girls for being assertive
and physically active and boys for being quiet and studious. But without sensitive
exploration of the costs and consequences, for girls and boys, of different modes of
femininity and masculinity, and determined efforts to make counter-typical behav-
iour and aspirations not just possible but also desirable, long-lasting changes to the
gender order are unlikely.

For trans-inclusive educators, the changes needed to a school’s gender order are
simpler and more superficial. Here the impetus for addressing a school’s implicit
curriculum is associated with simply not assuming that any individual is ‘the gen-
der that corresponds with their sex assigned at birth’. There is no need to try to
transform the expectations of girls and boys, respectively, when an apparent option
is for individuals to identify as another gender, leaving the prevailing expectations
in place. The hard work of uncovering and challenging deeply embedded practices
that may have endured stubbornly over time is made unnecessary. This is one of the
reasons why, despite being promoted as radical and transformative, trans-inclusive
approaches to schooling contain an innate conservativism. Instead of seeking deep,
fundamental and lasting change to a school’s gender order and challenging the prac-
tices that box in both girls and boys, the onus is on making it possible for a minority
of individuals to move from one gender ‘box’ to another.

Responding to gender-non-conforming and transgender-identifying
children and young people

Again, there is a common starting point: both gender-critical and trans-inclusive
educators hold that any child or young person experiencing distress and/or confu-
sion around gender issues should be listened to, taken seriously, and treated with
compassion and respect.

As discussed earlier, for gender-critical feminists, gender is a social structure re-
quiring habits of mind and behaviour that in general terms privilege the interests
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of men and boys over those of women and girls and constrain people of both sexes.
Seen this way, it is unsurprising that some girls and boys behave in ways that do
not conform to gender-stereotypical expectations since there is nothing natural or
inevitable about those stereotypes. However, whereas feminists may see gender non-
conformity as something to be celebrated, in our patriarchal world, it can be seen
as pathological, and the result can be highly distressing for some individuals. Learn-
ing to negotiate gendered expectations, and finding a way to exist within the boxes
made available by the prevailing gender order, is problematic and painful for some
children and young people: assertive, physically-active girls who are disinterested in
their appearance; gentle, studious, timid boys; and teenage gay and lesbian young
people may be among those who come to perceive themselves as in some way odd
or out of line.

One of the axioms of inclusive education (the movement to make schooling
universally accessible) is that when an individual child or young person experiences
difficulty fitting into an institution, it is the institution that should change to ac-
commodate them (Shuelka 2018). As already mentioned, this is sometimes called
a ‘social model’ response, which locates difficulties as institutional deficits requiring
institutional change, rather than seeing the individual as a person with a defect that
needs to be ‘fixed’. A social model response to a child or young person experienc-
ing distress around gender thus involves addressing the school’s gender order, as dis-
cussed in the previous section, and changing curricula and school cultures to make
the school an environment in which gender-non-conforming children and young
people can flourish.

Gender-critical feminists do not accept that transgender-identitying children and
young people are innately ‘transgender’ and speaking an empirical, incontrovertible
truth. At the time of writing, far too little is known about the reasons for the sharp
increase in transgender-identifying children, in particular girls (Cass Review 2022).
It is at least plausible that faced with the difficulties of being an adolescent girl —
which include navigating expectations of being hard-working, physically attractive,
subordinate to boys and so on, while also dealing with face-to-face and online sexist
harassment and often exposure to online porn, alongside experiencing the body
discomfort that often accompanies female puberty — some girls, when apparently
offered an alternative, can come to believe they are ‘really’ a boy or non-binary. For
girls who are finding it difficult to find their social ‘tribe’ and gain a sense of status,
security and belonging in female friendship groups, the idea that all their difficul-
ties are due to being born in the wrong body, and the promise that their life will be
transformed for the better if they transition, is desperately seductive. Littman (2019)
and others have suggested that social media and peer groups are playing a part in this
unprecedented rise in transgender-identifying adolescent girls, a phenomenon Litt-
man has called ‘rapid-onset gender dysphoria’ in recognition that it often manifests
suddenly, and often in conjunction with others in the peer group and/or online.
Given how little 1s known about this group, given the wider context of a sharp
rise in mental health symptoms among young people, especially girls (Patalay &
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Fitzsimons 2017), and given earlier findings that puberty resolves gender dysphoria
in most prepubescent children, gender-critical feminists continue to advocate for
supporting the child or young person in school and doing everything possible to
build a school culture that supports gender non-conformity.

Trans-inclusive educators, however, are more likely to argue that children who
assert a transgender identity are speaking an empirical truth and that it would be
cruel to do anything other than unconditionally affirm that a child is of the gender
they believe themselves to be. This is known as the ‘affirmative’ response. In its ex-
tensive advice on ‘Coming out’, the Scottish Government (2021) advises teachers
to take a range of steps if requested by a young person, including changing their
name and pronouns in general use and in school records, and making ‘gender neu-
tral” (mixed-sex) toilet facilities available to them. This is social transitioning, and
there are three significant problems with it. First, if a child has socially transitioned
and been accepted by peers and teachers as the opposite sex (especially pre-puberty,
when ‘passing’ may be more straightforward), there is evidence that it is more dif-
ficult for their gender dysphoria to resolve when they reach adolescence as it would
have done for most, raising the possibility that they may unnecessarily be put on
the path to lifelong medical treatment (Singh, Bradley & Zucker 2021). As the Cass
Review interim report (2022) noted, ‘better information is needed about outcomes’
of social transition, and it should not be seen as a straightforward or neutral act.
Second, toilets and changing facilities increasingly becoming de facto mixed sex has
implications for all pupils, especially girls in secondary schools, where single-sex
facilities are vital for safety and privacy. Third, the underlying message to all children
and young people is that their unrealisable fantasies of being of the opposite sex can
be made to come true and that the answer to a restrictive gender order is to make an
‘escape route’ available to the individuals for whom it is most restrictive, rather than
challenging that order for everyone.

Much of the guidance tells teachers they should only disclose a child or young
person’s ‘coming out’ as transgender with the child’s permission. Brighton and Hove
City Council (2021) for example, recommends that when contacting families, “re-
specting a trans or gender exploring child’s confidentiality may very occasionally
require staff to use their legal name and the pronoun corresponding to their sex reg-
istered at birth” (16). There is a clear safeguarding red flag here, with teachers argu-
ably being advised to collude with children in keeping significant secrets from their
parents and putting a child’s friends and teachers, as well as the child themselves, in a
compromised position if they live ‘as a boy’ in school and ‘as a girl” outside school or
vice versa. We do not, at present, know how widely this advice is being taken up in
schools. The pressure group Safe Schools Alliance (2021) reports being contacted by
parents concerned about their children being transitioned in schools without their
knowledge, but robust data on schools incorporating such advice into policy and
practice does not yet exist. Anecdotally, the prevalence of socially-transitioned chil-
dren in schools has gone from almost non-existent to widespread, although it seems
likely that in the majority of cases social transition happens with parents’ knowledge.
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Conclusion

The feminist project of addressing sexism and sex inequalities through education is
incomplete. Huge strides have been made since the pioneering first-wave feminists
of the mid-1800s set up the first academic schools for girls, and second-wave femi-
nists fought for equality in the curriculum. Yet typically the gender order in schools
still constrains girls’ and boys’ experiences and options: girls disproportionately learn
to excel in the arts and humanities, take up less physical and ‘air’ space than boys and
subordinate their interests to those of boys, while boys disproportionately learn to
excel in the physical sciences and practical subjects, dominate physical and ‘air’ space
and assert their interests through boisterous and non-compliant behaviour. Most
educators intuitively know this to be the case, even as its ubiquity means it goes too
often unnoticed and unremarked.

Trans-inclusive approaches to education, as advocated in the guidance, toolkits
and training widely available to schools, seem to offer a radical way forward. Re-
configuring gender as a matter of individual identity and expression offers a few
individuals — those who, for whatever reason, do not or cannot conform to societal
gendered expectations — the opportunity to escape from one gendered box into an-
other. The creation of non-binary boxes seems to offer additional possibilities for in-
dividual self-actualisation. But offering escape routes to individuals does not require
schools, or society, to radically change the gender order. It also brings some regres-
sive practices in its wake, including teaching scientifically unverifiable beliefs as es-
tablished and unassailable truths and encouraging children to fantasise that they can
change sex, which could have very serious medical and psychological implications.

A gender-critical feminist framing of education, as discussed in this chapter, fore-
grounds structural, institutional change. In framing sex as dimorphic and immu-
table and gender as external, hierarchical and coercively imposed, gender-critical
feminism requires schools and teachers to work at identifying and challenging the
prevailing gender order in their schools, so as to address the ways in which girls’ and
boys’ opportunities become constrained, and the subordination of girls is reinforced.
For educators who wish to work towards a more inclusive and more equal future,
gender-critical approaches offer a difficult and, at the moment unpopular, way for-
ward. But that is nothing new for feminist educators. The feminist project in schools
has always been hard, but the rewards have been and will continue to be hugely
significant for generations of girls — and boys.
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THE CHILDREN WHO
WOULDN’T GROW UP

Gender in Children’s Literature Over Fifty Years

Susan Matthews

Children’s literature—written by adults, bought by adults and often read by adults
to children—tells us about the dreams and desires of adult culture (Rose 1993, 1)
This chapter uses representative books for children published in the United States of
America (US) and Britain over the last fifty years to trace changing cultural beliefs
about gender and about childhood. The work of cultural history is to unpick con-
temporary myths, excavating earlier and different models of human culture. Since
the cultural historian Philip Aries wrote Centuries of Childhood in 1960 (Aries, 1996),
historians have explored the ways that childhood has changed over time. The long
white dresses worn by infants of both sexes before the First World War represented
their life stage (babyhood) rather than their sex (Paoletti 2012, 29). The shift for boys
from skirts to trousers, known as ‘breeching’, symbolised the transition to masculin-
ity and the end of the close relationship with the mother. As the century progressed,
the transition to a gendered world occurred at ever-earlier ages, and with the arrival
of prenatal ultrasound and amniocentesis, gendering could for the first time occur
before birth (Paoletti 2012, 127). A favourite illustration of changing cultural codes
is the rise of pink and blue as gender signifiers: according to clothing historian Jo
Paoletti (2012) this coding ‘was not dominant until the 1950s in most parts of the
United States and not universal until a generation later’ (89).

The first half of my chapter looks at representations of feminine or gender-non-
conforming boys in books from the 1970s until about 2008. In books influenced by
second-wave feminism, gender rules are seen as culturally constructed and subject
to change. The rules of femininity are assumed to be as constricting for girls as the
rules of masculinity for boys. These books often challenge the century-long progress
towards greater gender codification. As white dresses for babies were replaced by
clothes marked by gender, manifestations of femininity in boys became a subject of
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concern at increasingly earlier ages. Various explanations for this anxiety have been
offered, from the crises of masculinity created by economic hardship in the 1930s to
the increased visibility of homosexuality and transsexuality in the 1960s and 1970s
(Bryant 2006, 25).

From around 2008, a new version of gender begins to appear, often alongside
second-wave feminist ideas, in stories about a child whose gender identity lies ‘deep
down where the music plays’ (Meadow 2011, 740). Most academic accounts of gen-
der in children’s literature welcome this new story as a mark of progress, of the grad-
ual breaking down of prejudice (Malcom and Sheehan 2014; Herzog 2009). This
chapter tells a more complex story. Rather than a belated recognition of transgender
children as a category which always existed, gender-identity books, I argue, rein-
terpret gender nonconformity as cross-gender conformity (i.e., that if a child likes
activities or roles considered ‘feminine’, they must be female) and obscure signals of
emergent same-sex attraction. As second-wave feminist understandings of gender
are displaced by a newer gender-identity model, academic critics return to earlier
children’s books, producing new readings that work to align older fiction with a
new, and inherently incompatible, theory (Butler 2009; Butler 2020). Finally, His-
tories of the Transgender Child (Gill Peterson 2018) argues that the transgender child
always existed. Children’s literature and academic criticism of children’s books shape
cultural assumptions about childhood and gender, creating myths from history. My
chapter offers a revisionary history in place of a currently powerful myth.

I argue that the ‘Dutch protocol’, which allowed the signs of puberty to be
chemically arrested in children who displayed discomfort with social gender con-
ventions (Biggs, this volume), made possible a new model of gender and childhood.
‘All children, except one, grow up’is the famous opening line of J.M. Barrie’s (1904)
Peter Pan, but new techniques for blocking puberty meant that James Barrie’s fantasy
became a medical possibility. In this new world, it became important to discover
‘gender identity’ in ever younger children. Books for children as young as 3 or 4
explained the concept of innate gender. And as the number of teenagers with gender
dysphoria rose (Littman, this volume), books for children cast the figure of the trans
teenager in a glamorous light. The fascination with the gender-bending figure of
the ‘boy in a dress’ was recast as the trans child who knows their own gender even
before they can speak. These new assumptions run the danger of misreading sexual
orientation as gender identity and reimposing outmoded gender stereotypes.

Gender as a social construction in the twentieth century

In 1972, Ann Oakley (2005) explained that “‘[s]ex” is a biological term; “gender”
is a psychological and cultural one’ (7). Oakley’s understanding of gender draws
on two distinct intellectual traditions: anthropologists such as Margaret Mead had
shown how temperament and personality is shaped by culture, while psychologist
John Money and psychoanalyst Robert Stoller sought to understand how individuals
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born with intersex conditions in which sex was ambiguous at birth understood their
psychological sex. The new terms, ‘gender role’ and ‘gender expression’, were intro-
duced by psychiatrist John Money in 1955 with the addition of ‘gender identity’ by
psychoanalyst Robert Stoller in 1964 (D1 Ceglie 2018, 4).

At first, ‘gender identity’ proved a useful concept to second-wave feminists. Ann
Oakley (2005, 8) cites Stoller’s 1968 book Sex and Gender; Kate Millett’s ([1969]
1997) Sexual Politics takes from Stoller the idea that ‘core gender identity’ is estab-
lished by the age of eighteen months’ (29) and from Money the proposition that
the rules of gender are imprinted ‘with the establishment of a native language’ (31).
Gender identity, Millett writes, is shaped by culture during childhood:

Implicit in all the gender identity development which takes place through child-
hood is the sum total of the parents’, the peers’, and the culture’s notions of what
is appropriate to each gender by way of temperament, character, interests, status,
worth, gesture, and expression. Every moment of the child’s life is a clue to how
he or she must think and behave to attain or satisfy the demands which gender
places upon one. (31)

In Woman Hating, the radical feminist Andrea Dworkin (1974) quotes Money in
support of her argument that androgyny offers an escape from gender stereotypes
(182). The debate was between ‘nature’ and ‘nurture’: Did children come into the
world already gendered, with their personalities and intelligence fixed, or could the
way they were raised and educated free them from the limitations and stereotypes
associated with their sex? Money and Stoller lent biomedical support to the feminist
view that gender differences are culturally constructed (Cortez et al. 2019).

The fact that John Money and Robert Stoller encouraged conformity to sex
stereotypes while the feminists were challenging those very stereotypes seemed at
the time unimportant. Money’s most famous case seemed to show the power of
nurture to determine a child’s gender: in the John/Joan’ case, a baby boy who had
lost his penis in an accident during circumecision was raised as a girl. Money reports
that the mother

made a special effort at keeping her girl in dresses, almost exclusively, changing
any item of clothes into something that was clearly feminine. “I even made all
her nightwear into granny gowns and she wears bracelets and hair ribbons.” The
effects of emphasizing feminine clothing became clearly noticeable in the girl’s
attitude towards clothes and hairdo another year later, when she was observed to
have a clear preference for dresses over slacks and to take a pride in her long hair.

(Money and Ehrhardt 1973, 119)

Money’s belief that putting a child in a dress would create a female gender identity de-
pended on the convention, cemented over the first half of the twentieth century, that
dresses are the clothes of girls. Kate Millett mentions similar experiments, noting that
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[i]n cases of genital malformation and consequent erroneous gender assignment
at birth, studied at the California Gender Identity Center, the discovery was
made that it is easier to change the sex of an adolescent male, whose biological
identity turns out to be contrary to his gender assignment and conditioning —
through surgery — than to undo the educational consequences of years, which
have succeeded in making the subject temperamentally feminine in gesture, sense
of self, personality and interests.

(Millett [1969] 1997, 30)

Gender identity (internalised by rearing) appeared to be more important than bod-
ily sex.

The new concept of gender-identity disorder of childhood, introduced in the
third edition of the US Diagnostic and Statistical Manual of Mental Disorders (DSM)
in 1980 (Bryant 2006, 31) developed from concern about feminine boys, known at
the time as ‘sissies’. Robert Stoller attributed what he called ‘childhood transsexu-
alism’ to excessive closeness with the mother (Bryant 2006, 26). Richard Green
(who had studied with John Money) led the Feminine Boy Study at the University
of California Los Angeles from 1972 to 1987, which followed the development of
66 boys and their families. These were boys who

differed from many other boys also called ‘sissy” Our boys would have preferred
being girls. They liked to dress in girls’ or women’s clothes. They preferred
Barbie dolls to trucks. Their playmates were girls. When they played ‘mom-
mydaddy’ games, they were mommy.

(Green 1987)

Green takes for granted the gendered meanings of clothes and toys which, since the
invention of the Barbie doll in 1959, had become more clearly gendered. The results
were published in 1987 as The Sissy Boy Syndrome: The Development of Homosexuality.
Like Stoller, Green had expected that the boys would develop as transsexuals. But
only one became a transsexual whereas three quarters of the boys grew up to be
homosexual or bisexual. Gender choices in childhood, it seemed, were indicative of
adult sexual orientation.

The first gender identity clinic for children opened in the Netherlands in 1987,
followed by the British clinic for children (later known as the GIDS or Gender Iden-
tity Development Service) in 1989. But some critics (Sedgwick 1991; Bem 1993)
saw the new disorder as an attempt to pathologise the early indications of homo-
sexuality because the childhood diagnosis appeared soon after adult homosexuality
had been removed from the DSM in 1973. Feminist ideas also challenged the new
disorder: psychiatrists such as Anne Chappell rejected the idea that gender non-con-
formity is a disorder and argued that androgyny contributes to mental health in both
sexes (Bryant 2006, 32). Post-war welfare states offered widening economic and
social opportunities for girls and a strong feminist movement developed in western
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countries. In the US, Betty Friedan’s ([1963] 2010) The Feminine Mystique criticised
the attempt to persuade women that fulfilment could only be found in housekeep-
ing and child-rearing. In the early 1970s, a movement to raise children free of gen-
der stereotypes gained force (Todd, this volume).

In the US, picture books sought to reassure parents that feminine traits in boys
are not pathological. In William’s Doll (Zolotow and Du Bois, 1972) for ages 4 to
8, a boy is called ‘Sissy, sissy, sissy!” by the boy next door (11). But while William’s
desire for a doll is portrayed as acceptable, the book reassures the reader that he will
not grow up to be gay. The book belongs to the feminist project of encouraging
fathers to share the burden of childcare. William doesn’t want a Barbie. He wants
an ungendered baby:

It would have blue eyes

and curly eyelashes

and a long white dress

and a bonnet

and when the eyes closed

they would make a little click (12)

His grandmother gets him a doll ‘so that he can practice being a father’ (26). A song
based on William’s Doll featured in a 1974 US TV series designed to counter gen-
der stereotyping called Free to Be . . . You and Me (Nel 2015, 283). In the opening
sequence, children ride off a traditional merry-go-round in Central Park New York
to emerge in a golden Western landscape. The theme song by the New Seekers tells
of an escape from gender stereotypes:

In a land where the river runs free

In a land through the green country

In a land to a shining sea

And you and me are free to be you and me

This is a new version of the myth of the US as a ‘land of the free’ and the phrase ‘to
a shining sea’ echoes patriotic songs. The idea that the West Coast offers new forms
of gender freedom persists into the twenty-first century as a new model of gender
emerges.

Returning from California in the 1980s, the English writer Anne Fine was shocked
by what she saw as outmoded gender stereotypes in British schools. In California,
‘the schools had a rule to treat girls and boys the same, and make sure the workbooks
they used weren’t old-fashioned and “sexist”. (If anyone ignored the rule, parents
were quick to complain.)” (‘About Bill's New Frock’ n.d.). In Britain, her children
reported ‘often the boys did one thing, but the girls did another’ (‘About Bill's New
Frock’n.d.). Fine’s 1989 book for 7- to 9-year-olds, Bill’s New Frock, aimed to change
the ways in which teachers treated boys and girls (Fine and Beech, 2017). In the story,
simply putting on a flouncy pink frock subjects Bill to gendered expectations: to be
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compliant, write neatly, and hang out with the girls at break time. When Bill and an-
other boy are caught fighting and set to write lines, the boys ‘looked for all the world
like a pair of scowling and bad-tempered twins’ (Fine and Beech 2017, 78). Yet their
behaviour is interpreted according to gendered conventions:

every now and again, someone would tiptoe past and whisper in Rohan’s ear:
“You look so angry’

But in Bill’s they whispered:

“You look so upset’ (78, emphasis in original)

Anne Fine selects this as an example of sexism in the ‘Q & A’ that follows the text in
the 2017 edition. The book has been used in primary schools in the UK to initiate
discussion of gender stereotypes and praised as ‘exemplary in its humorous approach
to these issues’ (Francis et al. 2002, 27). This is not a book about a feminine boy but
a book about the effects of socially imposed femininity.

David Walliams’s 2008 The Boy in the Dress (for 9 to 12 years) shares the second-
wave assumption that biological sex is fixed while the cultural rules of gender can
change. Fine portrays Talilah’s red salwar kameez as a garment that allows free move-
ment for girls, Walliams shows how Dennis’s Sikh friend Darwesh breaks British
conventions of clothing. But in neither book do clothes magically change the iden-
tity of the wearer: putting on a dress does not turn a boy into a girl nor does trying
on Darvesh’s patka turn Dennis into a Sikh: ““On you it’s just a hat. It’s just dressing
up, innit?”” Darwesh decides (Walliams 2008, 93). When Dennis, wearing a dress,
pretends to be a French exchange student, he is found out because he can’t speak
French. A similar assumption guides psychiatrist Domenico di Ceglie (2009; who
founded England’s gender clinic for children in 1989) when he warns a child who
wants to pass as the opposite sex:

it’s a bit similar to an English boy, born in England, brought up in England, about
fifteen, sixteen, who emigrates to France and then goes around and says to eve-
rybody that I'm French. That I want to be considered French. While his accent
will show that he is not French. (63)

In these stories from the last decades of the twentieth century and the first decade of
the twenty-first, identity is a negotiation between an individual’s sense of themselves
and society’s meanings.

But David Walliams attaches an importance to a psychological explanation of
gender which is not present in Fine’s story. Dennis’s desire to cross-dress is explained
by the loss of his mother, who had left the home and an unhappy marriage. His
father had burned every photograph of her — except one which Dennis salvaged
from the fire:

It showed a joyful scene: a younger John and Dennis with Mum at the beach,
Mum wearing a lovely yellow dress with flowers on it. Dennis loved that dress; it
was full of colour and life, and soft to the touch. (14)
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The house rules are ‘No talking about Mum’, ‘no crying’, and ‘no hugging’ (17)
This is a home which actively represses behaviour coded as feminine.

In contrast to Fine’s feminist fable, Walliams’s story represents gender as a series
of choices which express inner meanings. Dresses are objects of fascination to Den-
nis. He loves ‘having Lisa fuss over him, applying make-up to his face, squeezing
his feet into matching silver high-heeled shoes, and styling the wig, had been so
much fun he didn’t complain’ (115). In this, he is not alone: Mr Hawtrey, the head-
teacher who polices gender non-conformity, turns out to be a secret cross-dresser.
The shopkeeper Raj cross-dresses in his wife’s sari. But Dennis is also established as
masculine by his key role in the school football match when the whole team turns
up in girls’ clothes and wins. This is a book about transvestism rather than gender
identity, and its message proved to have a wide cultural acceptance. By 2014, when
The Boy in a Dress was adapted as a comedy drama for BBC TV, it had sold more
than half a million copies (Groves, 2014). In 2019, the Royal Shakespeare Company
commissioned a stage version.

Whereas Ann Fine presents gender in terms derived from second-wave feminism
as a form of social imposition which can constrain individual identity, David Walliams
offers a new version of gender as individual choice. As early as 1986, Judith Butler
wrote that gender is not ‘passively determined, constructed by a personified system
of patriarchy or phallogocentric language which precedes and determines the subject
itself” but an active, ‘voluntaristic’ choice (36). This model presented a quandary for
Butler because she also believed that children cannot escape the cultural construc-
tion of gender. A large body of work in the late 1970s showed that adults engage in
more physical play with babies they believe to be boys and talk more to babies they
believe to be girls (Paoletti 2012, 13). Cultural historian Jo Paoletti (2012) points out
that ‘[t]he mid 1980s witnessed the introduction of “his and hers” disposable diapers,
headbands for bald girl babies (serving no function other than as a gender marker),
and the disappearance of most unisex baby clothing’ (16). Judith Butler’s model of
gender as performance derives from a moment at which infancy was gendered more
strongly than ever before. In place of androgyny, cross-dressing became a new image
of freedom, and in 1992, transvestism and transsexualism were subsumed by a new
umbrella term: ‘transgender’ (Feinberg 1992; see Jones, this volume).

Gender identity in the twenty-first century

In 2008, the same year that The Boy in a Dress appeared in the UK, the first gender-
identity picture book was published in the US. The cataloguing instruction for
Marcus Ewerts 10,000 Dresses is *1. Identity — Fiction. 2. Transgender people —
Fiction’. In this picture book for 5- to 8-year-olds, Bailey is called ‘she’ from the
start: we only discover that Bailey is a boy when his mother tells him that he can’t
have a dress: “Bailey, what are you talking about: You're a boy” (Ewert and Ray
2008, 9). The narrator’s choice of pronoun asserts that identity rather than biol-
ogy is true. Children’s books published in the 1970s accepted boyish femininity
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and Walliams’s 2008 book accepts that a boy can wear a dress in play. But the new
gender-identity model cannot allow gender nonconformity: a boy who wears a
dress must be normalised as a girl. Bailey is a perfect representation of the Ro-
mantic child. He speaks in lines which are centred on the page like poetry. “Mom,
I dreamt about a dress,” he says like a child from Blake’s Songs of Innocence. In Bailey’s
dreams, dresses are part of nature, not culture:

That night, Bailey walked right past the crystal dress,
and went to the second stair.

there was a dress made of lilies and roses! When

she slipped it on, she saw that the sleeves

were made of honeysuckles!

Bailey picked a few of the blossoms,

to taste the little drops of honey.

With all her heart, Bailey loved the dress made of
lilies and roses, with honeysuckle sleeves. (11)

The lexicon derives via Blake from the Bible: lilies and roses, a promised land where
honeysuckle blossom turns into drops of honey. Like the child in Wordsworth’s
‘Ode: Intimations of Immortality’, Bailey comes into the world trailing clouds of
glory. His infinite imagination can ‘dream up 10,000’ dresses. He makes dresses ‘cov-
ered with mirrors of all shapes and sizes” which “‘show us OURSELVES.” Feeling
rather than reason makes sense of the world in this book: “‘But . . . I don’t feel like
a boy,” Bailey said’ (9). Anthropologist Sahar Sadjadi (2019) noticed a ‘merging of
science, magic and religion in explaining children’s gender transition’ (104). In this
model, according to Sadjadi, “The self, if true to itself, is . . . perceived as inherently
good and trustworthy. Tautological phrases such as “be yourself,” a common piece
of adult advice given to children, capture this culturally commonsensical belief and
mistrust of external forces’ (113). This version of childhood can be traced back to the
eighteenth-century thinker Jean-Jacques Rousseau who believed that we come into
the world as our true selves. His Emile, Or Tieatise on Education ([1762] 1979) an-
nounces that ‘[e]verything is good as it leaves the hands of the Author of things; eve-
rything degenerates in the hands of man’ (37). The twenty-first-century transgender
child, likewise, is the child whose gender identity is felt ‘deep down where the music
plays’ (Meadow 2011), whose true self is innocent of the social world.

The fullest application of gender identity to childhood is found in the work
of Californian psychologist Diane Ehrensaft, who announced in 2011 that gender
feelings are ‘rooted in complex biological factors that exist at birth’ (533). Ehrensaft
draws on an idea of the ‘authentic self” which she finds in writing by the English
paediatrician and psychoanalyst Donald Winnicott (1896-1971):

In his concepts of human development, Winnicott identified the true self as
the authentic core of one’s personality, from which spontaneous action and a
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sense of realness come. He proposed that the original kernel of the true self is
evident at birth.
(Ehrensaft 2011, 533)

In Winnicott’s ([1960] 1965) thinking, the development of the ‘true self” depends
on the capacity of the ‘good enough mother’ to display ‘devotion’ ([148). Win-
nicott was writing after the Second World War in the early years of the British
National Health Service. As Sally Alexander (2012) explains, “Winnicott’s vision is
social — the maternal environment, the two-body relation inaugurates subjectivity;
the space between them both instils what he calls the “maturational process,” and
forms the basis of creative life and culture’ (151). Ehrensaft repurposes Winnicott’s
ideas to fit an individualist culture with an exclusive focus on gender. The ‘authentic
self” is now within, ready formed at birth. The work of the parent is to decode the
child’s ‘gender signals’: a baby boy who undoes his sleepsuit may be trying to turn
the garment into a dress. Such a claim depends on the assumption that only baby
girls wear dresses — something that would have made no sense to earlier generations.
It also reflects the move to impose gender on ever younger babies. As ultrasound and
prenatal testing became routine in the 1990s, biological sex could not only be iden-
tified before birth but announced in a choice of pink or blue cake (Schiller 2019).
Parents were encouraged to buy newborn baby clothes which marked gender: in
the mid-1980s in the US ‘headbands and baby barrettes appeared in the stores, and
Luvs introduced pink and blue disposable diapers’ (Paoletti 2012, 114). Although
gender-identity ideology claims to manifest a form of gender freedom it can also be
seen as a response to the gendering of early childhood: 2008 saw not only the first
gender-identity picture book but also the first ‘gender-reveal party’.

From 2008 onwards, trans children increasingly appear in children’s books (Butler
2020, 15; Bartholomaeus and Riggs 2019, 137). Kate Millett borrowed from John
Money the idea that gender is ‘first established “with the establishment of a native
language™ (Millett [1969] 1997, 31). To remap our understanding of gender, activ-
ists had to change grammar. A new movement insists that pronouns reflect gender
identity rather than biological sex. The reasons for this cultural shift are complex
(Stock 2021; Joyce 2021; Jones, this volume). Here I want to focus on two mo-
ments: one is the fall from grace of John Money. The experimental transition of
one of a pair of identical twin boys (the John/Joan’ case) which began in 1967
had already begun to fail as ‘Brenda’ reached adolescence, refused to take female
hormones and chose to retransition to male. But Money continued to publish ar-
ticles claiming that the transition was a success. The story might have remained a
minor academic scandal, but in 1998, it was the subject of an article in Rolling Stone
(Colapinto 1998) and, in 2000, a popular book, As Nature Made Him: The Boy Who
Was Raised as a Girl (Colapinto [2000] 2006). The same year, a BBC documentary
“The Boy Who Was Turned into a Girl opened with the words: ‘For many years science
has believed it could turn a boy into a girl. Not just make a boy look like a girl but
make him think like a girl, feel like a girl, be a girl, to turn a boy’s brain into a girl’s
brain’. The popular conclusion was not just that Money was an unethical doctor but
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also that feminists were wrong: gender identity was part of nature, and a ‘non-sexist’
upbringing could not modify the expression of masculinity or femininity. Out of
this cultural turn, a revised belief in gender identity as an innate and unmodifiable
aspect of the self was born.

These years also saw the spread of puberty blockers (Biggs, this volume), an ex-
perimental repurposing of an existing therapy which would be fundamental to the
invention of the transgender child. In 2006 a team from the Netherlands published a
paper which described the use of GNRH agonists on a group of children with long-
standing gender dysphoria and offered a detailed recipe by which clinicians could re-
produce this treatment (Delemarre-van de Waal and Cohen-Kettenis, 2006). Inspired
by the ‘Dutch protocol’, endocrinologist Norman Spack opened the first US gender
clinic for children in Boston in 2007. From there the number of children’s gender
clinics, the number of referrals to gender clinics, and the spread of gender identity
ideology developed fast in the US and worldwide. Bernice Hausman has argued
that the concept of ‘gender identity’ can be understood as a response to new medi-
cal technologies: the isolation of hormones and the development of plastic surgery
from the 1930s onwards (Hausman 1995, 7). Following Hausman’s logic, it could be
argued that the dissemination of the Dutch protocol in 2006 allowed the creation
of the transgender child who appears from that year onwards in journalism and TV.

As gender-identity ideology spread, the link between childhood gender non-
conformity and later same-sex attraction, established by Richard Green in the
1970s and 1980s, was forgotten. In 1998 in Washington D.C., a mother, Catherine
Tuerk (2011), founded a support group for parents who believed that ‘expression
of feminine interests was part of the normal childhood development of many gay
men’ (768). But in 2006, Tuerk noticed a new ‘trend’ as more parents ‘felt their
sons were transsexual girls rather than gay boys’ (768). Tuerk thought this reflected
‘the intense interest in stories in the media of children beginning gender transition
at early ages’ (768). One such story in Village Voice described a feminine boy named
(pseudonymously) Nicole (Reischel, 2006). ‘Nicole’ was then aged 5, and the fam-
ily had just contacted Mark Angelo Cummings, a female-to-male transsexual who
was on television promoting his memoir, The Mirror Makes No Sense. According to
Reischel (2006), Cummings decided that Nicole ‘should become a poster child for
childhood transsexuality’ (12). The following year, under the name Jazz Jennings,
the 6-year-old appeared on Barbara Walters’s television show 20/20 ‘My Secret Self,
2’. A picture book called I Am Jazz appeared in 2014 and a reality show with the
same name in 2015. The book begins: ‘For as long as I can remember, my favorite
color has been pink’ (Herthel, Jennings and McNicholas, 2014, 2). Jazz explains:
‘I have a girl brain but a boy body. This is called transgender. I was born this way!’
(8) Gender is now innate and fixed rather than culturally constructed. Jazz behaves
just like the ‘sissy boys’ described by Richard Green in 1987, but the likelihood
that he might grow up to be homosexual has been forgotten — even though the
1987 finding that childhood gender non-conformity is associated with an adult
homosexual outcome has been replicated in a series of studies (Rieger et al. 2008;
Li et al. 2017).



224 Susan Matthews

As gender-identity beliefs became culturally entrenched, academic literary critics
set about rereading feminist children’s literature to fit the new ideology. Children’s lit-
erature expert Charles (later Catherine) Butler applies gender-identity theory to Bill’s
New Frock, noting that ‘the narrative refers to Bill by male pronouns throughout, even
though both he and other characters acknowledge that he is a girl (Butler 2009, 11, my em-
phasis). Armed with the concept of gender identity, Butler reads Fine’s feminist fable
as a flawed psychological text. Missing the point of Fine’s story, he argues that because
Bill is treated as a girl in the novel, the narrative should call him a girl. He criticises
Fine for rendering ‘the experience of being female as more or less uniformly disem-
powering, unpleasant, and (as far as a boy is concerned) humiliating’ (Butler 2009,
11). This is a misreading: the girls in the story show agency, conspiring to rig success
for a disabled boy in the class sports. Bill has a terrible day because (unlike the actual
girls) he conforms to gender stereotypes: the ‘other girls’ turn up in an assortment of
clothes: Flora wears trousers and a blue blouse, Kirsty jeans and a shirt. Bill’s day as a
gir] also introduces him to the pleasures of female culture: forced to read Bunty, he dis-
covers that girls’ comics are full of mischief. Butler is correct that ‘Bill 1s effectively po-
liced into femininity from without — . . . — rather than being driven by any subjective
identification as female” (Butler, 2009, 16). But that is because Bill does not identify
as female. Neither do the girls: they are simply female. Butler prefers Louis Sachar’s
2010 Marvin Redpost: Is He a Girl? because (in Butler’s words) it describes a boy who
‘daydreams about having long hair, imagining the feel of it falling over his face’, who
‘finds that the voice in his own head is “a girl’s voice’ (Butler 2009, 14). This recalls
Julia Serano’s 2007 Whipping Girl: A Transsexual Woman on Sexism and the Scapegoating
of Femininity which defines femininity in terms of gender stereotypes (in this case the
pink dress, the loss of agency and the denigration of female imagination). To illustrate
what he sees as the limitations of second-wave feminism, Charles Butler (2009) quotes
from Susan Griffin’s 1970s’ poem ‘An Answer to a Man’s Question, “What Can I Do
About Women’s Liberation?”” which tells a male interlocutor to “Wear a dress’:

Borrow a child and stay in the house all day with the child,
or go to the public park with the child, and take the child

to the welfare office and cry and say your man left you and
be humble and wear your dress and your smile, and don’t talk
back, keep your dress on, cook more nice dinners, stay

away from Telegraph Avenue, and still, you won’t know the
half of it, not in a million years. (6, Butler’s emphasis)

This is a failure of humanism, Butler suggests, because it denies the ability of men to
fully comprehend the female experience. But his own reading tends to corroborate
Grifin’s point because he notices the dress but ignores the child (mentioned four
times in the first two lines). From a feminist perspective, it is the work of caring
for children — not the gendered clothing associated with this work — which limits
women’s lives.
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As Charles Butler’s work shows, gender-identity theory is incompatible with
second-wave feminism. It also denies the link between gender nonconformity and
later same-sex attraction. In doing so, it reverses progress achieved since the AIDS
crisis of the 1980s and the backlash against tolerance of homosexuality. In the UK,
Section 28 of the Local Government Act passed in 1988 prohibited ‘the teach-
ing of the acceptability of homosexuality as a pretended family relationship’ in
councils and schools. After the repeal of Section 28 in 2000 (England and Wales)
and 2003 (Scotland), there were new attempts to encourage positive representa-
tions of homosexuality in education. The ‘No Outsiders’ project — funded by one
of the UK’s major research funding bodies, the Economic and Social Research
Council, in 2006 — aimed to challenge the exclusive representation of hetero-
sexual relationships in schools (Atkinson 2009). But by 2016 the emphasis shifted
from sexual orientation to gender identity on the grounds that children no longer
need to be taught that ‘gay and lesbian men and women exist’ (Moffat 2016, 2).
In 2015, Stonewall added T to LGB and the politicising of transgender identities
moved stage centre in the UK (Jones, this volume; Freedman and Auchmuty, this
volume).

The shift from sexual orientation to gender identity can be seen in a 2015 novel
aimed at teenage readers: Lisa Williamson’s (2015) The Art of Being Normal is ded-
icated to ‘[tJhe magnificent Gender Identity Development Service team at [tlhe
Tavistock Centre, past and present’ (357). Williamson worked as an administrator
at the Tavistock from 2010 onwards, and her book reveals some of the issues which
have subsequently damaged the reputation of the Gender Identity Development
Service, including a failure to provide adequate accounts of the medical effects of
puberty blockers and the failure to explore sexual orientation (Biggs, this volume).
The Art of Being Normal tells a story about the awakening of adolescent sexuality.
Two young people who attend the same school narrate the story in alternating
first-person sections: 14-year-old David identifies as a girl called Melissa but has
not come out to his middle-class parents, and 15-year-old Leo is a natal girl who
identifies as a boy and comes from a troubled working-class home. Leo is on puberty
blockers and attends school in ‘stealth’ (no one knows that Leo was born female).
Both are same-sex-attracted. David tells us:

I have loved Zachary Olsen ever since we shared the same paddling pool, aged
four. The fact I was once in such close proximity to his semi-naked body is some-
times too much to bear (33).

Leo longs to take his friendship with Alicia a step further:

All T can think about is kissing Alicia and my hands on her bare back and how
this is the best moment of my life bar none. And she’s making all these mmmmmm
noises and then she’s kissing my neck and breathing, ‘Oh Leo, and my God, I'm
so turned on it’s unreal’. (154)
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But the narrative rejects the possibility that David might be gay, or Leo a lesbian.
Leo’s story also presents an unrealistic picture of puberty blockers. GnRH agonists
are used to halt the progress of puberty in transgender children and mask sexual
feelings. These drugs are used off-licence with children but are licensed to sup-
press sexual fantasy and urges in adult sex offenders ‘with the highest risk of sexual
recidivism’ (Sauter et al. 2021). Despite this, Leo is presented as hyper-masculine:
highly sexed, impulsive, physical, good at maths, taciturn, just as David is presented
as hyper-feminine: interested in clothes, empathetic, bad at maths, cautious.

The Art of Being Normal (Williamson, 2015) reveals the widespread view at the
time that transgender children are the new frontier for social liberation. On the
cover, children’s author Philip Pullman describes it as ‘[a] life-changing and life-
saving book’, gesturing towards the widely held belief that the medical transition
of children with gender dysphoria reduces suicidality. Inside, the book contains an
endorsement from Amnesty International which states that ‘[s]exuality and gender
identity are often confused’. But Williamson’s (2015) book could equally be viewed
as both homophobic and medically illiterate. The novel casts same-sex attraction
as transgenderism and presents puberty blockers as the route to hot adolescent sex.
As 1s characteristic of gender-identity literature, Williamson relies uncritically on
gender (and class) stereotypes to portray David’s femininity and Leo’s masculinity.

Perhaps the clearest demonstration of the hegemony of gender-identity ideology
at the end of the second decade of the twenty-first century is provided by the critical
response to Jessica Love’s 2018 picture book Julian Is a Mermaid (published as Julian Is
a Mermaid in the US; Love, 2019). This beautifully illustrated picture book tells the
story of a ‘boy named Julian’ who loves swimming and mermaids. The book makes
no explicit statement about gender identity and uses natal pronouns. Yet it offers a
series of clues which allow the reader to interpret Julian as transgender: ‘A children’s
picture book about a trans mermaid called Julian has won the prestigious Klaus
Flugge prize’ was the Pink News headline in September 2019. It is the assumption
that Julian is transgender that allows the description of the book as ‘groundbreaking’
even while it reprises the familiar trope of the boy in the dress.

Jessica Love has no need to spell out gender identity in order to present Julian
as a transgender child. Instead, she depends on mobilizing culturally potent sym-
bols associated with transgender children. Love’s original plan was to represent a
child’s fascination with drag queens but after visiting chat rooms for parents of
trans children she found that mermaids ‘have become symbolic to transgender
people’ (Flood 2019). The association stretches back to 1994 when a new support
group for parents of children attending the GIDS service chose the name Mer-
maids because ‘male to female children quite often expressed a fascination’ with
these fabled creatures (Griffiths 2018, 90). I Am Jazz includes a page of mermaids
with the words: ‘Most of all, I love mermaids. Sometimes I wear a mermaid tail
in the pool!” As a symbol for the transgender child, the mermaid announces that
gender identity has nothing to do with sexual orientation: ‘they are depicted as
nothing below their waist but a tail’ (Flood 2019). It reconceives femininity in
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terms of Disney’s 1989 The Little Mermaid to create an image of childhood that
is heterosexual, gender-conforming and sexless — an apt image for the puberty-
blocked child.

The success of Julian Is a Mermaid (fully justified by the illustrations) owes some-
thing to an adult reading of the story. Where a child might view the scene in which
Julian turns a curtain into a mermaid costume as imaginative play, an adult might
also detect a reference to the moment in Whipping Girl when Serano ([2007] 2016),
coming back from school, ‘found myself inexplicably compelled to remove a set of
white, lacy curtains from the window and wrap them around my body like a dress’
(79). According to Serano, this is a gender-identity signal, a sign of ‘subconscious
sex’. A child reader of Love’s story might assume that the women dressed as mer-
maids on the subway are women dressed as mermaids. The adult reader may realise
that the mermaids in the story are transvestites (like Disney’s figure of Ursula, based
on the drag artist Divine). In a culture fascinated by the figure of the transgender
child, Julian’s future is already foreclosed. We expect that he will be transitioned
before puberty.

One reason why the shift from second-wave feminism to gender-identity ideol-
ogy in children’s books has gone unremarked is that many gender-identity texts
start from or incorporate a second-wave feminist explanation of gender. But they
pivot into an explanation which is incompatible with the earlier model. And that’s
because gender-identity ideology emerges from some strands in second-wave femi-
nism: having separated sex and gender, some — following Judith Butler — went on
to throw away sex, leaving the culturally constructed ‘gender’ as the sole referent.
Take for instance Are You a Boy or Are You a Girl? (Savage and Fisher 2017), a picture
book for ages three and over. A child called Tiny encounters and challenges stereo-
types: ‘My sister is a cowboy’, “When we get home, Dad is back from work and is
cooking dinner’. The feminist critique of sex role stereotypes has become common
sense in this kind of literature — in theory if not in the playground. What marks this
book out as 2017 is that Tiny is repeatedly asked, ‘Are you a boy or are you a girl?’
This question belongs to playground gender policing, aimed at children and young
people perceived to be gay. It is also the title of a 1965 song by the American band
The Barbarians, which gave voice to new possibilities of androgynous clothes and
haircuts for young people. But the 2017 children’s book ends with links to groups
which support medical gender transition: GIRES (the Gender Identity Research
and Education Society), Mermaids (a support group for children and teenagers with
gender identity issues) and My Genderation (a film project run by young trans peo-
ple; Davies-Arai and Matthews, 2019, 206). The conclusion, unstated but unavoid-
able, is that gender fluidity leads to the clinic.

Conclusion

This chapter has argued that the ‘transgender child’ is an invention of the twenty-
first century, born out of a new understanding of childhood and made possible by
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technological innovation. This new figure appears in 2008 in books written by
adults for children. In 2014, Tiansgender Studies Quarterly described the transgender
child as a ‘relatively new social form’ and found ‘no references to transgender chil-
dren prior to the mid-1990s’ (Meadow, 2014, 57). But just as critics like Catherine
Butler reread texts by second-wave authors through a gender identity lens, so histo-
rians have searched hospital archives for evidence to fit twenty-first-century catego-
ries. Historian Jules Gill Peterson (2018) explains that the choice of the term “Trans’
is political: “While it is technically anachronistic to name a child in 1930 “trans,”
I do so precisely to make an intervention’ (2018, 8). Bernice Hausman (1995)
claimed that ‘as a myth, gender depends upon a history that is erased in the process
of signification and a meaning that is naturalised in the moment of its elaboration’
(190). This isn’t the first time that children’s literature has been mobilised to provide
support for medical intervention: in 1929, James Barrie gifted the copyright to
Peter Pan, or the Boy Who Wouldn’t Grow Up to support the work of Great Ormond
Street children’s hospital (Rose 1993, 1). Following stage conventions of the time,
Peter Pan has been played by a female actress from the first stage production in 1904.
In the theatre, it is the belief in fairies voiced by the audience that saves the life of
Tinkerbell. As gender-identity theory comes to dominate children’s literature, the
history of childhood is rewritten and the possibilities envisioned by second-wave
feminists forgotten. In its place, medical intervention for gender non-conformity
becomes a part of childhood fantasy.
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SEX, GENDER IDENTITY AND SPORT

Cathy Devine

Sport . . . is the paragon of body-subject. Patriarchal culture, on the other hand, has
defined women as other or object, more specifically body-object. What follows for
women and sport is that a culture that defines sport as body-subject and woman as
body-object forces an incompatibility between women and sport.

—Hall (1990, 235)

Most sports are sex-affected which means the sex-linked advantage enjoyed by males
as a result of androgenisation, primarily at puberty, necessitates dedicated female cat-
egories. This is a prerequisite for equal sporting opportunities for girls and women.
Human sexual dimorphism gifts males a sport-dependent 10-30 percent puberty-
related advantage in most sports (Hilton and Lundberg 2021). As a consequence,
the ideological and theoretical project to overwrite sex with gender identity impacts
disproportionately on girls and women, who are already significantly under-repre-
sented, particularly in competitive sport.

This asymmetrical impact 1s illustrated by the evidence that transmen, who are
uncompetitive against males, generally remain in female categories in order to retain
a competitive career. In contrast, transwomen, if eligibility criteria permit, invariably
transition into female categories where retained puberty-related male advantage gifts
them significant performance advantages as a result of their sex. This means girls and
women are losing out on rankings, selection, qualification (for heats and finals in
local, regional, national, international and Olympic events), podium places, medals,
prize money and career opportunities in sport. Furthermore, women’s records set by
transwomen may be impossible for female athletes to reach.

This chapter analyses the significant impact of gender-identity theory, first, on
sport scholarship and, second, on sport policy. The study of sport spans the academic
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disciplines. This chapter adopts a multidisciplinary approach drawing primarily on
feminist political philosophy, human rights and the sociology of sport whilst also be-
ing informed by the biological sciences and the reality of the biological differences
between the two sexes. Given the views of female athletes are often missing in this
policy arena, I include some of my own data, which present invaluable testimony
from female Olympians. The philosophers whose work I use are second-wave mate-
rialist feminists. They understand that biological sex differences, and economic and
political life, do not owe their existence to ideology, although they are influenced by
it (Todd, this volume). The feminist political philosophy of Pateman (1988), Lister
(2003) and Fraser (2008) offers a conceptual context in which to assess the extent to
which girls and women have equal rights in sport.

Historical Exclusion

Pateman’s (1988) classic text The Sexual Contract argues that historically, the very le-
gitimacy of civil government has been based on the gendered construction of a hi-
erarchical difference between the sexes. As she puts it, ‘the contract establishes men’s
political right over women’ (2). Therefore, women do not have ‘property in the per-
son’, bodily autonomy or self-determination. Lister (2003) argues that universality
masks androcentric citizenship so that ‘behind the cloak of gender-neutrality . . .
[there is] a definitely male citizen, and it is his interests and concerns that have tra-
ditionally dictated the agenda’ (4). Furthermore, citizenship or even personhood in-
volves both status as membership of a community and practice as political participation
or ‘voice’ (Lister 2003). Finally, Fraser’s (2008) concept of justice necessitates interro-
gation of the mapping of political space. She argues that ‘all those affected by a given
social structure or institution have moral standing as subjects of justice in relation
to it’ (24). Fraser’s justice requires recoupling the inextricably linked components of
cultural recognition, political representation and economic redistribution. This chap-
ter assesses whether women and girls have equal rights and full inclusion in sport by
evaluating how far they enjoy bodily autonomy, voice, recognition, representation and
redistribution.

Construction of Difference between the Sexes

Historically, sport has been an important space for the ideological project to nat-
uralise, reinforce and reproduce socio-culturally constructed differences between
the sexes, mediated through class and race. Sport has long been considered the
natural preserve of males, constructing them as active body-subjects and essentialis-
ing hegemonic masculinity (leadership, aggression, competition, physical and there-
fore moral superiority) as an inherent property of maleness (Birrell 2000; Bryson
1987). In contrast, girls and women have been constructed as passive body-objects,
and the naturalisation, reinforcement and reproduction of hegemonic femininities
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(followers, carers, cooperators, nurturers, decorative, physical and therefore moral in-
feriority) are considered incompatible with sport.

Bodily Autonomy and Self-Determination

The extent to which girls and women have been denied bodily autonomy, self-
determination and recognition as athletes and sports participants has been mapped by
second-wave feminist sport scholars (Bryson 1987; Hall 2016; Hargreaves 1994). The
early 20th-century zeitgeist was exemplified by Baron Pierre de Coubertin (1912),
founder of the modern Olympic movement who believed, ‘this feminine semi-
Olympiad is impractical, uninteresting, ungainly, and . . . improper. It is not in keep-
ing with my concept of the Olympic Games . . . the solemn and periodic exaltation
of male athleticism . . . with the applause of women as a reward’ (713). This aligned
with the views of well-known gynaecologist Sellheim, (1931, cited in Drinkwater
2000, 11), who maintained ‘femininity and masculine build are contradictions. . . .
Too frequent exercise, as practised by males, will lead to masculinisation. . . . The fe-
male abdominal organs wither and the artificially created virago is complete’.

Feminist sport scholars uncovered the underpinning relationships of power be-
tween the sexes, as female sporting pioneers struggled for recognition, inclusion and
female categories. Endurance sports were considered particularly unsuited to women,
and Drinkwater (2000) outlines two legendary attempts to run the male-only Boston
Marathon, by Roberta Gibb in 1966 — without a start number — and Katherine
Switzer in 1967. Switzer entered formally by initialling her first names and a race
official was so incensed to see a woman racing, he attempted to remove her by force.
Not until 1972 were women formally admitted to the Boston Marathon, whereas at
the Olympics, the marathon for women was not introduced until 1984.

Androcentric Citizenship

In the face of women’s exclusion from male governance structures, women set up
their own. However, as women’s sport gained recognition, men’s governing bod-
ies stepped in to administer it. As Hargreaves (1994) documents, the Fédération
Sportive Féminine Internationale (FSFI) organised an alternative Olympics in Paris,
Gothenburg, Prague and London, in 1922, 1926, 1930 and 1934, respectively.
But only when the all-male International Amateur Athletic Federation which be-
came the International Association of Athletics Federations (IAAF) agreed to take
control was women’s athletics considered for the Olympics and ‘the lure of the
Olympics . . . was now the bait for women to surrender control to the IAAE, in
exchange for a recommendation that female athletic events be put on the next
Olympic programme’ (213). However,

the FSFI made a fundamental compromise. It was a decision surrounded by con-
troversy, and in protest at the limited number of events, British women athletes,
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strongly supported by their male colleagues, boycotted the new track and field
programme for women at the 1928 Amsterdam Olympic Games. (213, 214)

Similarly, between 1985 and 2000 UK Sports Councils were instrumental in
driving what became ‘takeovers’, whereby female administrators were forced to
‘cede governance of their sports to male-run bodies whose priority and focus re-
mained men’s sport” (Nicholson 2022, 51). This paralleled equivalent international
mergers which effectively sacrificed female autonomy and substituted male control.
Lapchick et al. (2016) reveal the significant degree to which international sport
remains androcentric since in 2016 ‘women held 117 (14.5 percent) of the 805 lead-
ership positions for International Federations (IFs)’ (7) and 14 IFs including FIFA,
IAAE World Rugby and the International Swimming Federation (10) had executive
committees which included no women.

It is against this backdrop that the claims of gender-identity theorists, activists and
transgender interest organisations manifest in sport. This is primarily in sports which
are significantly sex-affected and remain heavily male-dominated. Figure 14.1 shows
the sex gap in sports participation where competition is integral to the activity.

Male and female athletes %
EMale % [[JFemale %

Tennis 39
Athletics 35
Rugby League 32
Basketball 21
Golf 16
Rugby Union 16
Cricket 11
Football 10
Team Sports 23

FIGURE 14.1 The sex gap in sports participation where competition is integral to the
activity. (Data: Devine 2021b, visuals: Emma Hilton)
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In essence, gender-identity theorists and activists argue, campaign and lobby for
eligibility criteria for single-sex sport categories based on internal subjective gender
identities rather than the material reality of sex, even in sex-affected sports.

Theoretical Debates

Sex and Gender

Biological scientists understand humans as sexually dimorphic and occasionally
use gender as a synonym for sex but more usually refer accurately to sex (Bhargava
et al. 2021; Heidari et al. 2016). The very small numbers of people with disorders/
variations of sexual development (DSDs/VSDs) do not represent additional sexes
and are usually easily classified as female or male (Hilton and Wright, this volume).
As a consequence of sexual dimorphism, most sports are sex-affected, given clear
performance-related male advantages as a result of androgenisation. Sex-affected
sports are played in single-sex categories for the very purpose of including girls and
women. Until the 1980s there was a narrowing of the performance gap as girls and
women campaigned for progressive inclusion. However, ‘[a] stabilization of the gen-
der [sex]| gap in world records is observed after 1983’ (Thibault et al 2010, 214), and
consequently, ‘the gap may be set’ (221).

Feminist sport scholars have detailed how sport is inextricably linked to the ide-
ological project to construct females as feminine: subordinate, emotional, gentle
and passive and males as masculine: superior, rational, aggressive and active (Birrell
2000; Bryson 1987; Hall 1990; Hargreaves 1994). These stereotypes are essential to
the maintenance of hierarchical, androcentric, patriarchal sport and damage the at-
tainment of the broad physical literacy (Whitehead 2010), personhood and human
flourishing of both sexes. Materialist feminists reject sex stereotypes but not human
sexual dimorphism or an embodied understanding of gender as part of ‘becoming’
and written-in-the-body (Jones, this volume). Arguing otherwise reprises the sub-
stance dualism of minds and bodies.

Iris Marion Young’s (1980) definitive essay “Throwing Like a Girl” draws on de
Beauvoir to explore ‘woman’s bodily existence’. It details ways in which gendered
movement practices are embodied as an integral part of becoming a woman. Young
acknowledges the ‘real physical differences between men and woman in the kind
and limit of their physical strength’ and that ‘any lived body exists as a material thing
as well as a transcending subject’ (142). It is therefore disappointing that ‘throwing
like a girl’ is still used pejoratively, and/or that Young’s work is appropriated to claim
all differences between the sexes are the result of gendered practices, rather than
biological sex. In actuality, as I have argued ‘throwing like a girl’,

captures both the innate morphology, anatomy, physiology and biomechanics
of females . . ., and also at the same time, the sociocultural-historical embodi-
ment of gender. This occurs by way of the interaction of this underlying biology
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with being-female-in-the-androcentric-world and becoming-woman-in-the-
androcentric-world.
(Devine 2021b)

Gender Identity and Sex

Transgender rights activists and organisations have lobbied for the inclusion of na-
tal males who identify as women in female sport. In response, biological scien-
tists have attempted to devise scientific protocols which mitigate or eliminate male
performance advantage via testosterone suppression. Often, mitigation rather than
elimination has been considered a ‘tolerable unfairness’ or ‘meaningful’ competition
by scientists and policymakers, if not by female athletes. However, two scientific
reviews conclude that a significant male advantage remains. Harper (a transwoman)
et al. (2021) explain ‘strength may be well preserved in transwomen during the first
three years of hormone therapy’ (865), and Hilton and Lundberg (2021), that ‘mus-
cular advantage enjoyed by transgender women is only minimally reduced when tes-
tosterone 1s suppressed’ (199). In contrast, transmen who have medically transitioned
post-puberty are disadvantaged in male categories, since testosterone supplementa-
tion cannot reverse puberty.

Meanwhile, sport sociologists and philosophers have abandoned, or even re-
versed, the attempt by feminist scholars to liberate both females and males from
gendered expectations in sport (Jones, this volume). This plays out in sports scholar-
ship and sport policy in four linked stages.

Denying Human Sexual Dimorphism

Gender-identity theorists, usually with no biological science background, attempt
to unsettle biological as well as socio-cultural differences between females and males
in four ways: first, by conflating sex and gender; second, by conceptualising sex as
a spectrum; third, by reversing sex and gender; finally and fourth, by claiming that
because some females outperform some males due to the overlap in sport perfor-
mance between the sexes, single-sex categories constitute ‘coercive sex segregation’.
Sex becomes socio-culturally constructed and coercively ‘assigned at birth’ whereas
gender identities are innate and immutable (Jones, this volume). Single-sex categories
in sex-affected sports are not biological categories recognising the material reality of
sex but rather oppressive, patriarchal, ideological constructions. In this way, gender-
identity theorists believe single-sex sport, rather than gender stereotypes, reproduces
power differentials between, first, women and men (social categories now float-
ing free of biological sex; Stock, this volume) and, second, so-called cisgender and
transgender athletes.

The Canadian transgender academic Travers exemplifies this discourse by rou-
tinely conflating sex and gender. Travers (2008) claims sport has a ‘powerful role
in normalizing and legitimating the ideology of the two-sex system’ (80, emphasis
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added) ‘thereby institutionalizing and reinforcing gender inequality, homophobia
and transphobia’ (81, emphasis added). In consequence, ‘this two-sex system is ide-
ological rather than natural’ (82). McDonagh and Pappano (2009), concur, arguing
that ‘[a]thletics should be gender-neutral, a human activity and not a pumped-up,
artificial rendition of men’s strength and woman’s weakness’ (3, emphasis added).
They reframe single-sex categories as ‘coercive sex segregation’ (6, emphasis added).
As Jones argues (this volume), gender-identity ideology argues that sex is con-
structed in the interests of the powerful. Sport is understood as an important site
for this construction.

McDonagh and Pappano (2009) are sex denialists rather than gender-identity
theorists. Their influential text ‘Playing with the Boys: Why Separate Is Not Equal
in Sports’, routinely conflates sex with gender:

Dividing sports by sex — segregating organised athletics based on gender — doesn’t
reliably reflect actual physical differences between males and females at all. Rather,
it reflects antiquated social patterns and false beliefs. (x, emphasis added)

McDonagh and Pappano’s admirable project is to assert the equal personhood of
girls and women. However, they see no way to do so without denying the mate-
rial reality of sexed bodies. They rightly explain, ‘The assumption that women are
physically different from men translates into the assumption that women are physi-
cally inferior to men’ (x) but then proceed, stating, ‘If women cannot compete fairly
on the field, they cannot compete fairly off it either’ (6). By fairness and equality
here, they mean individual women ‘competing up’ in male categories.

This means that females are only considered physically active, powerful and
strong to the extent that they match the androcentric male default rather than in
their own right. Sex denialists and gender-identity theorists concur on this. Their
approach measures female bodies against the male ideal, and the only route to equal
personhood they offer is to deny the sport-relevant biological differences between
the sexes.

Fairness and equality for sex denialists and gender-identity theorists mean one of
three things: self-identification according to ‘gender identity’, or categories based
on skill and talent rather than sex misunderstanding both human sexual dimorphism
and statistical significance, and/or the eventual elimination of single-sex categories
altogether once females have transcended their socio-culturally constructed ‘physical
inferiority’ (Anderson and Travers 2017; Gleaves and Lehrbach 2016; McDonagh
and Pappano 2009). Important to gender-critical theory is the belief that heteronor-
mative patriarchy has held back girls’ and women’s progress in sport (true) and that
therefore, once girls and women are liberated from patriarchal oppression, regardless
of the material reality of human sexual dimorphism, ‘gender neutral’ sport categories
represent true equality in sport (false).

For materialist feminists, females are not ‘physically inferior’ either. Their sex-
linked physical capabilities differ significantly from those of males, because female
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sexed bodies have the biological capacity for conception, gestation, childbirth and
lactation, but this does not equate with inferiority. And, crucially, female sexed bod-
ies do not exclude females from full personhood.

Conflating Transgender Athletes and Athletes with DSDs

The claim by gender-identity theorists that sex is a spectrum is legitimised via a
conflation of transgender athletes and athletes with DSDs. However, most transgen-
der athletes do not have DSDs, and most athletes with DSDs are not transgender.
DSDs are disorders/differences of female or male sexual development rather than
additional sexes, and over 99.98 percent of people, including those with DSDs, are
unproblematically classified at birth as female or male (Hilton and Wright, this vol-
ume). The instrumentalisation of DSD athletes to unsettle the sex binary supports
the claim for transgender inclusion in opposite-sex categories.

This argument also fuels the contention that human sexual dimorphism and bi-
nary sex categories are an imposition of whiteness and colonialism (see Jones, this
volume). In this vein, Anderson and Travers (2017) believe that ‘[a]ssumptions of
unfair male advantage . . . lean heavily on a Western image of white, middle- and
upper-class female frailty’ (3). These beliefs lack evidence. They often rely on the
testimony of athletes from the global south with XY DSD conditions involving an-
drogenisation at puberty (Human Rights Watch [HRW] 2020). These athletes may
be legally female having been assigned female at birth (sex is observable at birth in the
vast majority of cases, but in the case of people with certain DSDs, it is assigned),
but the Court of Arbitration for Sport (CAS, 2019a) describes how different these
athletes are from natal females without these conditions:

Individuals with 5-ARD have what is commonly identified as the male chro-
mosomal sex (XY and not XX), male gonads (testes not ovaries) and levels of
circulating testosterone in the male range (7.7-29.4 nmol/L), which are signifi-
cantly higher than the female range (0.06-1.68 nmol/L). (131)

Tellingly, the testimony of black female athletes from the global South without these
developmental conditions is never sought.

Routine sex verification procedures for elite female athletes initially introduced
to detect males masquerading as female, and DSD athletes with significant andro-
genisation at puberty, have now been discontinued. Instead, ‘relevant athletes’ and
national federations are required to advise governing bodies of their status (IAAF
2019). The argument that the now minimally invasive sex testing would contravene
the human rights of female athletes (HRW 2020), is not supported by female ath-
letes since

all female athletes at the Atlanta Games were offered a questionnaire . . .
asking whether in their view testing of females should be continued in future
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Olympics. . . . Of the 928 athletes who responded, 82 percent felt that testing
should be continued and 94 percent indicated that they were not made anxious
by the procedure.

(Elsas et al. 2000, 252)

The reality of human sexual dimorphism is readily apparent in sport, and the as-
sumption it relates to whiteness and colonialism is easily refuted, given the biological
reality of the performance gap between female (black and white) and male (black
and white) athletes. Table 14.1 gives the 2020 Tokyo Olympics 400m results. The
female finalists were all black and five were from the global South. All would be
beaten by male athletes in mixed-sex categories. Indeed, the iconic Shaunae Miller-
Uibo, the fastest 400m female runner in the world in 2021, has a time beaten by
2047 ranked male runners in 2021 alone (World Athletics 2022).

Furthermore, athletes with XY DSDs and significant androgenisation are over-
represented in elite sport (CAS 2019a) and took all three podium places in the 2016
Rio Olympic 800m (Snider-McGrath 2021). However, in 2019, World Athletics
required ‘athletes with “46 XY DSD’”, who ‘experience a “material androgenizing
effect’”, to lower testosterone to below 5nmol/l in ‘restricted events’ (the 400m,
800m and mile; CAS 2019b). This delayed an inevitable extension of the restriction
to all events with a still lower ceiling of 2.5nmols/L in 2023. At the 2022 World
Athletics Championships, Aminatou Seyni and Beatrice Masilingi, both athletes
with XY DSDs, chose not to compete in their favourite 400m, a restricted event
at the time requiring the 5nmols/L testosterone ceiling, and competed instead in
the 200m. Both qualified for the semi-finals ahead of two Olympians, Shelly-Ann

TABLE 14.1 Tokyo Olympics: 400m Results (BBC, 2021a, 2021b)

Rank  Female Time (s) Country Male Athlete Time (s) Country
Athlete

1 Shaunae 48.36  Bahamas Steven 43.85  Bahamas
MILLER-UIBO GARDINER

2 Marileidy PAULINO 49.20  Dominican Anthony Jose  44.08  Colombia
Republic ZAMBRANO

3 Allyson FELIX 49.46  USA Kirani JAMES 44.19  Grenada
4 Stephenie Ann 49.61  Jamaica Michael 4421  USA
MCPHERSON CHERRY
5 Candice MCLEOD  49.87  Jamaica Michael 4431  USA
NORMAN

6 Jodie 49.97  Great Christopher 44.79  Jamaica
WILLIAMS Britain ~ TAYLOR

7 Quanera 50.88  USA Isaac 44.94  Botswana
HAYES MAKWALA

8 Roxana DNF  Cuba Liemarvin 45.07  Netherlands

GOMEZ BONEVACIA
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Fraser-Pryce, and Elaine Thompson-Herah, the 200m Olympic Champion (Ingle
2022), and Seyni just missed out on a podium place.

If single-sex sport was replaced by mixed-sex categories, there would be no fe-
male athletes in elite athletics. Furthermore, including either transwomen athletes
or athletes with XY DSDs with androgenisation at puberty in female categories,
affects both white and black athletes who are not transwomen and do not have these
DSD conditions. Black female athletes, including those from the global South, are
well represented in elite athletics and depend on female categories which exclude
male advantage for their success. Indeed, Miller-Uibo has questioned why the 2019
World Athletics restrictions applied to ‘just a few events and not straight across the
board’ (Ingle 2021a).

Without single-sex categories, the iconic sportswomen of their generations: Si-
mone Biles, Shelly-Ann Fraser-Pryce, Althea Gibson, Sifan Hassan, Shaunae Miller-
Uibo, Serena and Venus Williams would be erased from podiums, record books and
television screens. Alternatively, if transwomen athletes, and/or XY DSD athletes
with androgenisation at puberty, remain eligible for female categories this displaces
biologically female athletes down the rankings, and from selection, qualification,
podium places, medals, prize money and career opportunities in sport.

Balancing Values Instead of Balancing Rights

In sex-affected sports, female categories are designed to equally distribute the
socio-cultural goods of sport to females as well as males. However, eligibility
deliberations often attempt to ‘balance’ incommensurate values (inclusion, fair-
ness, safety) rather than commensurate rights (of females and males). This involves
technical attempts to ‘balance’ or ‘rank’ inclusion, fairness and safety, posited as
being in tension. However, equal opportunities for girls and women, and therefore
female inclusion, necessitate female-only sport categories and balancing values sets
up a false opposition.

Attempts to frame inclusion as the inclusion of athletes with male advantage in
female categories is another conceptual reversal. Inclusion narratives often apply
asymmetrically to the inclusion of transwomen (biological males) in female cat-
egories, rather than female inclusion in sport. They conceal underpinning rights
conflicts between the sexes. Including transwomen in female categories means they
have two categories in which to participate (male and female), and females lose the
one category designed to include them by excluding male advantage. For materialist
feminists, this is an inclusion of the already included (males) in categories designed
for the otherwise biologically excluded (females) and constitutes unequal opportuni-
ties on the basis of sex.

This sleight of hand is evident in both the 2021 International Olympic Com-
mittee (IOC) and the 2016 Canadian Centre for Ethics in Sport (CCES) transgen-
der inclusion guidelines, which adopt a so-called (transgender) inclusion narrative.
The CCES (2016) outlines ‘[tlhe inclusion-first philosophy continues to apply when
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developing policy at the high-performance level’ (17) so that ‘trans athletes should
be able to participate in the gender with which they identify, regardless of whether
or not they have undergone hormone therapy’. (19) Some of the CCES reason-
ing is extraordinarily science-free, since for the CCES, ‘transfemales are not males
who became females. Rather these are people who have always been psychologi-
cally female but whose anatomy and physiology, for reasons as yet unexplained, have
manifested as male’ (20, emphasis added). Furthermore, ‘[w]hile we can observe
that participants in men’s sport, on average, out-perform participants in women'’s
sport, current science is unable to isolate why this is the case’ (20 emphasis added)
Tellingly, both sets of guidelines advocate inclusion in opposite sex categories by
way of gender identity primarily for transwomen, referred to by the CCES as
‘transfemales’ or ‘trans women’ — in other words, biological males. Even gender-
identity theorists know that transmen (females) will be disadvantaged in male
categories (20).

Sport and/or Gender Identity as a Human Right

Increasingly gender-identity theorists argue that recognition of gender identities in
sport is a human right. This neatly sidesteps scientifically informed policy develop-
ment altogether. Gleaves and Lehrman (2016) argue that the ‘rationale for inclusion
of transgender and intersex athletes must move beyond the idea of fairness’ (323) to
be ‘unaffected by contingent appeals to science’ (314). They ignore completely the
rights claims of female athletes and advocate for transwomen and athletes with XY
DSDs and significant androgenisation at puberty to be included in female categories.
This represents a continuity with androcentric sports citizenship, since females are
not recognised equally as athletes, decision-makers or stakeholders, and the focus
is on the inclusion of biological males in female categories that were designed to
exclude male advantage.

Notwithstanding the IOC assertion that ‘sport is a human right’, neither sport
nor gender identity is recognised as a human right by the definitive International
Bill of Human Rights (United Nations [UN] 1967). In contrast, rights on the
basis of sex are referred to multiple times. Furthermore, the Convention on the
Elimination of All Forms of Discrimination against Women (CEDAW; UN 1979)
specifically addresses the human rights of women, referring to rights and freedoms
‘without distinction of any kind, including distinction based on sex’. Article 13
requires states parties to ‘take all appropriate measures to eliminate discrimination
against women . . . to ensure, on a basis of equality of men and women, the same
rights, in particular. . . . The right to participate in . . . sports’.

In contrast, ‘gender reassignment’ or ‘gender identity’ is incorporated into the
legislation of some countries (e.g., Britain and Canada) as a protected characteris-
tic, with, usually, recognition of the rights conflicts that may arise between people
with different protected characteristics. This requires a consideration of the rights of
female participants with the protected characteristic of ‘sex’ to equal opportunities
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in sport (as compared with male participants) and transgender athletes with the pro-
tected characteristic of ‘gender reassignment’ or ‘gender identity’ to equal opportu-
nities in sport (as compared with athletes with different/no gender reassignment or
gender identity) before introducing eligibility criteria for inclusion in opposite sex
categories by way of gender reassignment or identity. It may well be that just as transmen
generally compete in female categories without discrimination or harassment as a
result of their gender identity, male sport should address discrimination and harass-
ment against gender-non-conforming males participating in male categories and
adopt strong anti-bullying policies.

Sport Policy, Sex and Gender Identity

Sport policy is a component of social policy and must work for girls and women
as well as those with transgender identities. Robust policy processes which recog-
nise competing rights can usefully be based on Fraser’s 2008 principles of justice to
address:

1. Recognition: of female people with sexed bodies, and of transgender people with
a range of gender identities.

2. Representation: of female and transgender participants and athletes.

3. (Re)distribution: of participation and competition opportunities and resources,
to female (from male) and transgender (from same-sex non-transgender) athletes,
if either demographic is under-represented or under-resourced.

Recognition

Democratic governments are accountable to the electorate and girls’ and women’s
rights as a sex, including in sport, often legally protected (Auchmuty and Freed-
man, this volume). However, governments increasingly ‘contract out’ sport policy
development to unaccountable organisations, including national governing bodies
of sport (NGBEs), single-interest lobbying organisations and equality, diversity and
inclusion ‘specialists’. As Murray and Blackburn (2019) explain, this can result in
‘losing sight of women’s rights’ leaving androcentric sport institutions intact. The
UK 2013 “Transgender Inclusion Guidelines’ (now superseded), involved consulta-
tion with five transgender interest groups but none representing female athletes
(Devine, 2021b). Similarly, the CCES 2016 guidance solicited ‘a formal survey of
sport organizations and individuals known by the CCES to have an interest in the
issue’, but consultation with just two female athletes (5). CCES guidance conflates
sex and gender throughout and claims ‘notions of “male” and “female” are com-
plex social constructs largely made up of two separate continuums that are often
confused—that of sex and gender’ (11).

Global sport governance is the domain of IFs and the IOC, and the account-
ability of these organisations is notoriously weak (Gauthier 2017). In this context,
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opportunities for global policy capture, prioritising transgender inclusion at the ex-
pense of women’s rights, are widespread. At most, lip service is paid to human rights,
by ‘contracting out’ responsibility to unaccountable neoliberal global organisations
heavily funded by global capital. These include the US-based Shift (2022), self-
branded ‘the leading center of expertise on the UN Guiding Principles on Business
and Human Rights’, and the Centre for Sport and Human Rights (CSHR, 2022)
conceived as ‘a human rights organisation for the world of sport’. Both prioritise
transgender inclusion and gender identity, in contrast with the International Bill of
Human Rights which refers throughout to sex. Nevertheless,

[flrom 2019 to 2021, Shift supported the IOC in its process to update its posi-
tion on eligibility criteria for gender-based [sic] competitive sport. Shifts role
included: the design and facilitation of internal and external stakeholder con-
sultations, including with affected athletes; expert guidance on the rights of
transgender and intersex people; and support in developing the Framework on
Fairness, Inclusion and Non-Discrimination on the Basis of Gender Identity and
Sex Variations, which was ADOPTED in November 2021.

(Shift 2022)

The IOC (2004, 2015, 2021) guidelines have progressively removed requirements for
a medical or surgical transition of transwomen and shape the transgender policies of
IFs. The current 2021 IOC Framework, whilst purporting to centre inclusion, hu-
man rights, fairness, robust evidence and athlete consultation, outlines there should
be ‘no presumption of advantage’ for transgender athletes (presumably transwomen)
‘until evidence determines otherwise’ (emphasis added). This should be data from
high-performance transgender athletes on a sport-by-sport basis. In other words, the
presumption of the well-evidenced male performance advantage (Harper et al. 2021;
Hilton and Lundberg 2021) is reversed. IOC policy capture is further revealed in the
startlingly transformed views of the IOC Medical and Scientific Director. In 2003,
whilst at the British Olympic Association, Dr Richard Budgett wrote, ‘[t]he effect of
allowing male transsexuals to compete as women would be to make competition un-
fair and potentially dangerous in some sports and would undermine women’s sports’
(Ingle 2021b). However, the 2021 IOC framework, presided over by Dr Budgett,
now adopts the ‘no presumption of advantage’ position.

Asymmetrical recognition, inclusion, and rights narratives prioritising primarily
male transgender identities are contrary to the International Bill of Human Rights.
They elevate the rights of male transgender athletes (transwomen) over the rights of fe-
male athletes. Gender identity over-writes sex, and the unfair inclusion of transwomen
in female categories in sex-affected sports has more political traction than equal op-
portunities for females. This new hierarchy of rights represents a continuity with an-
drocentric sport governance, where the rights of females have always been secondary.

In the absence of IOC leadership, IFs and NGBs have developed a range
of transgender inclusion strategies. Many still retain the legacy 2015 IOC scientific
‘fix” of including transwomen in female categories based on testosterone suppression.
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In 2015, the IOC specified a 10nmols/L ceiling for 1 year, but several IFs, including
World Athletics in 2019 moved initially to 5Snmols/L, and in 2022 the Union Cy-
cliste Internationale (UCI) and World Triathlon reduced this further to 2.5nmols/L
for 2 years. These policies disregard the clear scientific consensus that testosterone
suppression minimally affects male advantage. In these sports, although transmen are
eligible for male categories, sometimes following a risk assessment (of risk to the
transman rather than the males), in reality, transmen and female non-binary athletes
often delay medical transition and remain in female categories, given testosterone
supplementation does not undo female competitive disadvantage.

During 2022, the increasing success of transwomen in female sport motivated
a number of IFs, including FINA and the UCI, to reconsider their policies. The
transgender swimmer Lia Thomas shot up the National Collegiate Athletics As-
sociation (NCAA) rankings following transitioning from male to female categories
by 547, 61 and 13 places in the 200-, 500-, and 1650-yard events, respectively,
between the 2018/19 and 2021/22 seasons (Senefeld et al. 2021). Thomas achieved
number one rankings in female categories in both 200- and 500-yard events with
times that threatened records of the iconic Missy Franklin and Katie Ledecky. In
March 2022, Thomas won NCAA gold in the women’s 500-yard freestyle ahead of
Olympic medallists Emma Weyant, Erica Sullivan and Brooke Forde. Tellingly, at
the same event, transman Iszac Henig (biologically female) placed joint fifth in the
women’s 100m freestyle. Henig explained: ‘Coming out as a trans guy put me in a
weird position. I could start hormones to align more with myself, or wait, transi-
tion socially, and keep competing on a women’s swim team. I decided on the latter’
(Cohen 2022). There has been widespread dissatisfaction amongst female swim-
mers, and triple Olympic gold medallist Nancy Hogshead-Makar coordinated two
petitions signed by

[o]ver 5446 athletes, parents, coaches and sports officials . . . including almost 300
Olympians and Paralympians’ asking ‘that legislative bodies and sports organiza-
tions ensure that females receive equal opportunities to participate in competitive
sports, in the same fair and safe competitive environment as afforded to male
athletes.

(Swimming World 2022)

In the UK, transwoman Emily Bridges won bronze in the men’s Team Pursuit and
gold in the men’s point race at the British Universities and Colleges Sport (BUCS)
Championships in February 2022 but was listed in the women’s category at the
National Omnium Championships 2 months later. Bridges might have lined up
against Dame Laura Kenny, Britain’s joint most decorated female Olympian. But,
amidst rumours of a boycott by British female riders and a Union Cycliste Feminine
(UCF) letter to the UCI (2022), the UCI ruled Bridges ineligible. The UCF letter
was signed by over 650 female cyclists and numerous Olympic medallists and Olym-
pians, including Sara Symington, head of British Cycling’s Olympic and Paralympic
programme. In April, the UCI ruled Bridges ineligible for competition in female
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categories while still registered with British Cycling as a male and, in July, lowered
the testosterone ceiling to 2.5nmols/L for 2 years (Thewlis, 2022).

Increasingly, both IFs and NGBs recognise the right of female participants to
equal opportunities with males, rather than attempt to ‘balance’ values. First, World
Rugby, then FINA and the International Rugby League, and now World Athlet-
ics just announced that they are offering female categories based on biological sex
regardless of gender identity, and FINA is exploring additional categories options.
World Rugby (2020a) states clearly that ‘[tJransgender women who . . . have expe-
rienced the biological effects of testosterone during puberty and adolescence cannot
currently play women’s rugby’. Furthermore, NGBs, including USA Powerlifting
(commendably in 2019 but then contested in 2023), the British Triathlon (2022a),
the Rugby Football Union (2022) and the Rugby Football League (2022), all of-
fer equal competitive opportunities to females via dedicated female categories. The
Sports Council Equality Group (SCEG, 2021) Guidelines set the agenda in the UK
and outline that ‘fairness cannot be reconciled with self-identification into the fe-
male category in gender-affected sport’ (7).

The FINA Policy (2022a) is ground-breaking in recognising the human rights
of females to equality with males. FINA sets out three foundational human rights
principles which have often been completely disregarded in transgender inclusion
policies. First, no hierarchy of human rights, outlining that ‘FINA is committed to
providing safe, fair, inclusive, and non-discriminatory opportunities for all Aquatics
athletes’; second, that inclusion is upheld via categories, which include participants
who would be excluded in their absence explaining, ‘[wl]ithout eligibility standards
based on biological sex or sex-linked traits, we are very unlikely to see biological
females in finals, on podiums, or in championship positions’ and, crucially, that
‘FINA’s effort not to discriminate against female athletes and thus to ensure a sex-
based women’s category itself has exclusionary eftects’; and, thirdly, equality of op-
portunity and non-discrimination on the basis of sex, setting out a commitment to,
‘ensuring equal opportunity for both male and female athletes to participate and
succeed in the sport, including through the equal representation in its programs and
competitions of athletes of both biological sexes’.

FINA modelled a robust policy process (as did World Rugby) developed by a
Working Group consisting of an Athlete Group, Science and Medicine Group, and
Legal and Human Rights Group. Importantly, the Athlete Group ‘was comprised
of current and retired Aquatics athletes and coaches (including transgender athletes
and coaches)’ (FINA, 2022a 2), and the Legal and Human Rights Group ‘was com-
prised of legal experts in sex discrimination, human rights, and international sports
law, including the jurisprudence of the Court of Arbitration for Sport (CAS)
(3, emphasis added).

’

Representation

‘Whilst formal women’s, human rights, and sport organisations funded by govern-
ments and global capital have almost unanimously reproduced and reinforced gender
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identity ideology (the IOC, Shift, the CSHR, HRW, the Women’s Sports Founda-
tion [WSF], Canadian Women and Sport [CWS], CCES), resistance to the erosion
of female sport categories has come primarily from female athletes and grassroots
women’s organisations. These include Fair Play for Women (UK), Sex Matters
(UK), Women’s Sports Policy Working Group (WSPWG; US), Champion Women
(US), Save Women’s Sports (US, New Zealand, Spain) and the International Con-
sortium on Female Sport.

In 2019, I asked 19 female Olympians for their views on the 2015 IOC
Transgender guidelines (Devine 2021a). They thought both female and transgen-
der athletes should be fairly included in elite sport but unanimously agreed that
the scientific evidence shows transwomen have a competitive advantage. One ath-
lete explained: ‘I agree in principle that transgender athletes need support and
protection to compete without discrimination, but this cannot be at the expense
of female athletes’ (344-345), and another commented, ‘It is not right that females
are disadvantaged by an altruistic desire to include transgender athletes under an
unfair policy’ (348).

Of extreme concern was that the majority felt that they could not discuss this
issue without being labelled transphobic. One Olympian disclosed,

In my role with a sporting organisation I have been advised to be careful about
what I say on the matter. . . . Athletes are wary. I have been abused on social me-
dia for commenting on this issue. The abuse is generally vitriolic and aggressive.

(Devine 2021a 351)

Another advised that ‘consultation anonymously will be only way to get current
(active sport career) females to speak up’ (353).

This reveals the extent to which the inclusion and rights claims of males who
identify as transgender (transwomen) have been prioritised by the IOC over and
above those of females. One Olympian explained that ‘[n]ew guidelines do not level
the playing field or protect equal opportunities for female athletes. . . . Our human
rights to equal opportunities [are] not being protected’ (Devine 2021a, 358). An-
other simply asked, “Why don’t women matter? . . . [T]o try and say this wouldn’t
disadvantage women in sport is a lie’ (352). Given that they did not accept the in-
clusion of transwomen in female categories with no male advantage mitigation, the
2021 IOC guidelines outlining ‘no presumption of advantage’ are presumably totally
unacceptable to them.

These findings are corroborated by a growing number of athlete consultations.
World Rugby’s elite female survey (World Rugby 2020b) found only a minority
supported introducing the 2015 IOC guidelines (Women’s Sevens World Series: 17
of 86, 20 percent; Women’s Six Nations: 7 of 65, 11 percent; and other elite players:
10 of 29, 34 percent). FINA (2022b) found 84 percent of those surveyed thought
eligibility for women’s events should be based solely on birth sex, British Triathlon
(2022b) found over 80 percent of 3167 members favoured a dedicated female cat-
egory and Rugby Football Union (2022) received 11 000 responses but have not
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released a response breakdown. Furthermore, the SCEG (2021) consultation pro-
vided extensive qualitative evidence.

The British Olympic silver medallist swimmer Sharron Davies coordinated a let-
ter to the IOC from 60 Olympians opposed to the 2015 IOC Guidelines (Davies
2022), and the WSPWG (2022) opposes ‘the effort to disadvantage females by forc-
ing them to compete against some trans athletes with male sex-linked physical ad-
vantages’ whilst advocating for a third way. The WSPWG includes three female
Olympians, including Martina Navratilova, supported by eight additional Olympi-
ans and three transgender athletes, including elite transwoman tennis player Renee
Richards. Almost all elite female athletes who have commented publicly support the
retention of female categories in elite sport. These include Olympians Paula Rad-
cliffe and Mara Yamauchi, the UK’ first- and third-fastest female marathon runners;
Olympic silver medallist cyclist Alison Sydor; Olympic silver medallist swimmer
Sharron Davies; tennis superstars Martina Navratilova and Chris Evert; triple Olym-
pic gold medallist swimmer Nancy Hogshead-Makar and many more. It appears that
the global sport governance infrastructure, including formal women’s and human
rights organisations, such as the WSE CWS, CSHR and Shift, does not represent
the female athletes whose rights they purport to uphold.

Opposition to the inclusion of transwomen in female categories has also come
from a number of trans athletes including the Olympic decathlete Caitlyn (formally
Bruce) Jenner, and Renee Richards (Devine 2021a).

Redistribution

The rights conflict between female inclusion via same-sex categories, and trans-
woman inclusion via opposite-sex categories, has usually centred elite sport and
involved either male-advantage mitigation in opposite-sex categories or same-sex
rather than gender-identity categories. However, in participation settings, notwith-
standing the International Bill of Human Rights and national equality legislation in
relation to women’s rights, many sports adopt gender-identity eligibility criteria for
inclusion in opposite-sex categories (see LTA 2019), with some notable exceptions,
including British Triathlon. Consequently, I investigated the impact of eligibility
criteria permitting participation in opposite-sex categories by way of gender iden-
tity (Devine 2021b).

In Britain, sport policy must comply with the Equality Act (HM Government)
and Section 195 enshrines the right to single-sex categories in sports, ‘in which the
physical strength, stamina or physique of average persons of one sex would put them
at a disadvantage compared to average persons of the other sex’ (emphasis added).
I calculated gender-identity eligibility criteria could increase, possibly 100-fold in
some sports, biological and legal males, mostly without medical transition, in female
sport (Figures 14.2 and 14.3). This is because most competitive team sports are heav-
ily male-dominated (Figure 14.1), most people identifying as transgender are males,
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and a large majority of transgender people undertake no medical transition (Collin
et al. 2016). For competitive sports, the percentage of transwomen footballers in
female categories could be up to 10.5 percent (24 690), whereas the percentage of
transmen footballers in male categories would only be 0.1 percent (1 404). Similarly,
the percentage of transwomen cricketers in female categories could be up to 9.8
percent (3 481), whereas the percentage of transmen cricketers in male categories
would be only 0.1 percent (212).

Transwomen in the female category
O Potential transwoman frequency [ Female %
Tennis
Athletics
Rugby League
Basketball
Golf
Rugby Union
Cricket

Football

Team Sports

Transmen in the male category
O Potential transman frequency B Male %

Tennis
Athletics
Rugby League
Basketball
Golf

Rugby Union
Cricket
Football

Team Sports

FIGURES 14.2 AND 14.3  The impact on single-sex categories of gender-identity eligi-
bility (data: Devine 2021a, visuals: Emma Hilton).
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Gender identity, rather than biological sex, eligibility criteria disproportion-
ately and asymmetrically affect the proportionate and lawful means of including
females in sport, via female categories, in sex-affected sports. These policies,
even at participation levels, may therefore indirectly and unlawfully discriminate
against females, and contravene the Equality Act. Furthermore, British Sports
Council should ensure compliance with the SCEG guidance and the Public Sec-
tor Equality Duty outlined in the act regarding the investment of public money
in NGB:s.

Meaningful equality impact assessments of gender-identity eligibility criteria are
notable by their absence. However, the WSPWG (2021), researched the impacts on
female athletes of two athletes who transitioned from male to female teams between
2017-2020 explaining that

[tJhey immediately dominated their events at their conference, state, and re-
gional competitions, even though their performances would have been insuf-
ficient to qualify them for post-season play had they competed in the boys’
divisions. (27)

The WSPWG details 93 instances in which a female was denied an individual or
relay championship, 17 in which a female was denied an All-New England honour,
11 in which a female lost a meet record, 39 in which a female was denied the op-
portunity to advance to the finals and 52 in which a female was denied the opportu-
nity to advance to a championship meet. Furthermore, these two athletes denied 23
females a Connecticut State Open team championship and significantly improved
their rankings following transition from male to female categories (WSPWG 2021,
28-29). (See Figures 14.4 and 14.5.)

In elite sport, the 2021 Tokyo Olympics saw the first openly transgender ath-
lete, Laurel Hubbard, compete in an opposite-sex category in the women’s super-
heavyweight 87+kg. At 43, Hubbard was nearly twice the average age of other
qualifiers. Hubbard’s inclusion excluded, initially, 21-year-old Kuinini ‘Nini’
Manumua, awarded a wild-card place following a public outcry, and ultimately
18-year-old Roviel Detenamo (Ingle 2021¢). Furthermore, Hubbard lifts in the
male range for age and is another transwoman athlete benefitting from a ranking
boost following transition, in this case straight into an Olympic final, beyond
the reach of any 43-year-old female. Furthermore, the operative word here is
‘openly’, given that 42-year-old Stephanie Barrett, similarly much older than the
average age of the rest of the qualifiers who were mostly in their 20s, is also a
transwoman athlete and was the only Canadian competitor in women’s archery
(The Economist 2021).

Notwithstanding widespread opposition to gender-identity eligibility criteria
for opposite-sex categories, there is overwhelming support for transgender inclu-
sion in categories that do not relegate the rights of female athletes to second place
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FIGURES 14.4 AND 14.5 Ranking boosts of transitioning from male to female categories
(WSPWG 2021, 29)

(Devine 2021a; FINA 2022a; Sailors 2020; SCEG 2021; WSPWG 2022). A range
of alternative inclusion options have been suggested:

1. Retain single-sex categories in sex-affected sports

Athletes compete according to sex regardless of gender identities. This benefits all
females, including transmen and female non-binary athletes who would be un-
competitive in male or open categories. At present, they choose between medi-
cal transition and a competitive career. Transman swimmer Iszac Henig, Olympian
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non-binary soccer player Quinn and skateboarder Alana Smith all compete in female
categories. Transmen and non-binary female athletes depend on female categories
for qualification into elite sport events, given they are unlikely to qualify into mixed-
sex, open or male categories. Nevertheless, Quinn, a female athlete competing in
female categories, benefits from a boosted media profile as a result of a non-binary
status, with associated accolades for being the first transgender or non-binary athlete
to win an Olympic gold.

Similarly, in common with Olympic decathlete Caitlyn Jenner, slalom canoeist
Sandra Forgues and Tour de France cyclist Phillipa York, transwomen could delay
medical transition and compete in male categories. Clearly acknowledging male ad-
vantage, Phillipa York explains, ‘If I had the information . . . back then . . . I would
have chosen to transition and not become a cyclist’ (Hind 2017). However, the transi-
tion from male to female categories results in significant ranking boosts due to male
advantage. This exemplifies the sex discrimination against female athletes inherent in
gender-identity eligibility for opposite-sex categories. It disproportionately boosts the
rankings of transwomen (males) whilst undermining those of all females (transmen,
non-binary, those who identify as neither). Furthermore, given most people who
identify as transgender do not medically transition (Collin et al. 2016), retaining single
sex categories would be maximally inclusive of all transgender athletes.

This option would require a shift in focus from opening up the female category
to reforming male sport. Welcoming all males, including those attempting a flight
from ‘toxic masculinity’, means addressing hegemonic masculinities and heteronor-
mativity in androcentric sport. This socio-cultural solution is unproblematic in
American Samoa, where Jaiyah Saelua became the first openly transgender woman
and fa‘afafine to compete in a FIFA World Cup—qualifying match in the male cat-
egory. Saelua explains, ‘It’s very common, actually, for fa‘afafine to play sports. . . .
Samoan society has no limits on what fa’afafine can pursue in life’. Fa‘afafine is an
umbrella term in Samoa ‘for people who identify as a gay man, a trans woman, or as
nonbinary but with female characteristics’ (Faatau‘uu-Satiu 2020).

2. Additional categories for transgender athletes

These would involve separate categories for transmen and transwomen and be fur-
ther sub-divided for those with and without medical transition. However, athletes
without medical transition could also choose same-sex categories. In common with
Paralympic categories, additional categories may be relatively small but could grow
transgender sport, given that the prevalence data indicate increasing numbers iden-
tifying as transgender.

3. Parallel categories
The WSPWG (2021) has suggested ‘accommodations that might be adopted . . .

might include handicapping, multiple leagues, events, and/or podiums’ in oppo-
site-sex categories (10). This solution would also work in same-sex categories which
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could include transwomen in male categories and transmen not taking testosterone
in female categories, with parallel results, prizes and podiums.

4. Female and open category combination

This involves the recategorisation of male categories not already designated as open,
as open categories, with retention of dedicated female categories.

This is not unproblematic given medically and surgically transitioned transmen
and transwomen, plus transmen without medical transition and female non-binary
athletes, would be uncompetitive in open categories. It may therefore be an interim
solution whilst sport governance explores the potential of additional categories. The
World Swimming Coaches Association (2022) recognises that ‘[t[here is an argu-
ment that the Trans Males [biological women]| have been completely lost in this de-
bate because they are uncompetitive in our current structure’ and also that ‘[w]ith an
Open division, Trans females [biological males] swimming against biological males
may not even make the required time standards to be able to enter certain events/
meets’. The WSCA concludes ‘[a]n Open competition takes care of the issue we
face, but we also have to ask if it takes care of the athletes holistically’ and therefore
recommends additional transgender categories.

The ‘open’ branding is also a misnomer given, for example, wheelchair marathon
athletes, and possibly given ongoing disputes, runners using blades, may not be eli-
gible to ‘compete down’ into equivalent able-bodied categories.

Furthermore, this category combination may be a compromise for female ath-
letes who have fought long and hard against the asymmetry of branding categories
‘sport’ and ‘women’s sport’. The Olympians in my study (Devine 2021a) marginally
preferred additional categories to the open/female category combination.

5. Additional versions (universal admission).

This option is suggested by the SCEG (2021), which explains that ‘NGBs and SGBs
are encouraged to develop a model of their sport in which participation is not
dependent on a competitor’s sex or gender, and the classification based on the sex
binary is withdrawn for this competition’ (14).

Conclusion

Materialist feminists and gender-critical sport scholars represent a continuity with
second-wave feminist sociologists and philosophers of sport. They critique gendered
expectations in sport as part of a feminine/masculine gender order which naturalises
male superiority and female inferiority, thus reinforcing a hierarchy of power be-
tween the sexes. In contrast, gender-identity theorists celebrate and essentialise gen-
der identity whilst problematising human sexual dimorphism as socially constructed
and a product of racist colonial patriarchy.
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Almost a century since the disintegration of the FSFI and 30 years since the takeo-
ver of women’s NGBs in England, refocussing on egalitarian, transparent, accountable
and democratic decision-making in sport, is long overdue. Androcentric technocratic
and authoritarian approaches to categorical disputes do nothing to dismantle and re-
place hierarchical power relations between the sexes. Indeed, they may reinforce the
political and moral authority of already included male experts (neither female nor
transgender) at the expense of self-determination and bodily autonomy for both fe-
male and transgender athletes. The exclusion of female athletes from decision-making
regarding their own categories contravenes Lister’s principles of ‘status’ as members
of sports communities and ‘practice’ as decision-makers within them. Female and
transgender athlete rights in sport, as in other areas of public policy, necessitate policy
development according to Fraser’s (2008) ‘all-affected principle’.

Egalitarian sport policy should involve evidence-based democratic decision-
making. Unaccountable organisations claiming to speak on behalf of female athletes
or human rights advocate for eligibility into female categories by way of gender
identity rather than sex. This policy capture is diametrically opposed to the evidence
we have regarding female athletes” views. The evidence is clear. First, there is no
protocol to remove male advantage in transwomen. Second, female athletes do not
consent to the inclusion of transwomen in female categories. Consequently, female
categories should be retained for female athletes/participants only.

Transgender athletes/participants also have a right to self~-determination and in-
clusion in decision-making as to appropriate category solutions. This responsibility
should not be ceded to one or two transgender advocates who, or transgender inter-
est organisations which, may not be representative of the transgender population. In
particular, the views of transmen have been marginalised. Inclusion solutions must,
however, exclude female categories in sex-affected sports for both transwomen, and
transmen taking testosterone, for reasons of fairness and safety, and because female
athletes do not consent.

Finally, materialist feminists and gender-critical sport scholars, together with gov-
erning bodies of sport which recognise the equal rights claims of female athletes, agree
dedicated female categories are essential for the equal opportunities and inclusion of
girls and women in sport. Including transwomen in female categories by way of gen-
der identity rather than sex is a ‘solution’ that does not work for females.
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SEX, GENDER, IDENTITY AND
CRIMINOLOGY

Jo Phoenix

Sex is a fundamental consideration in criminology. There are nearly 200 years of
statistical and qualitative evidence attesting to the fact that there are distinct differ-
ences between women and men in terms of lawbreaking and criminalisation, the
administration of criminal justice and the experience of punishment. For as long as
the evidence has been there, criminologists and other social scientists have debated
how to explain these differences. The rise of queer criminology (i.e. a criminol-
ogy that concerns itself with lesbian, gay, bisexual, transgender, queer and intersex
[LGBTQI people] and gender-identity theory) has brought much of this into ques-
tion. Both theories assume that a person’s sexual or gender identity matters more
than their biological sex. The implications are profound, and the challenge presented
is two-fold: What counts as ‘evidence’ and ‘truth’ in criminology? and what is the
relationship between activism and academic rigour? Criminology is a theoretically
informed empirical discipline (i.e. the purpose of criminology is not just to count
but to account for what is observed). The evidence base largely draws on descriptive
statistics provided by governments, surveys and the like and small-scale qualitative
research that examines the sense- and meaning-making systems of those involved in
crime and criminal justice.

Some criminological schools of thought are concerned with matters of social
justice and attempt to account for what is observed whilst also noting social struc-
tural inequalities (such as those of class, race and ethnicity and sex). Despite a
well-established empirical evidence base about the social determinants of crime
and justice, both queer criminology and gender-identity theory challenge the re-
lationship between agency and social structure, positing that matters of subjec-
tive identity are as important if not take precedence over the role of material and
structural inequalities in determining the shape, nature and character of criminal
justice. More problematically however both are also primarily political projects in
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that they prioritise the injustices of LGBQTi and/or transgender people specifically
over other aspects of social life and seek to change the discipline of criminology and
the administration of criminal justice in ways that reflect their assumptions about
the importance of subjective identities. Finally, and as this chapter suggests, the
arguments and assumptions of both queer criminology and gender-identity theory
in relation to criminology are without as robust an evidence base as that pertaining
to the salience of sex and verge on empirical methodological nonsense (i.e. not
operationalisable). This is best argued by demonstrating how and why sex matters
in relation to crime, criminalisation and victimisation. The argument of the chapter
is that we must retain sex as a key factor for description and analysis in criminol-
ogy particularly in societies that are structured by profound sex-based inequalities.

Sex, Sexual Differences and Criminal Statistics

Statistics on crime and justice are the end products of complex social processes,
including the creation of laws that constitute criminal violations, police recording
decisions, reporting behaviour and decisions made by agencies responsible for the
adjudication of guilt or innocence and carrying out court-mandated punishments
(courts, probation service, prisons). In England and Wiales, the police are responsi-
ble for recording data about reported crime. Recorded crime data are highly partial.
It excludes all criminal acts that go unreported. Some examples include ‘victimless’
crimes (such as purchasing illegal drugs), incidents in which the victim has chosen
not to report a crime (e.g. a sexual assault victim might feel too ashamed to contact
the police or a person might feel a crime is too trivial to report) and situations in
which the victim is unaware that a crime has taken place. Other statistics collected
by criminal justice agencies include information on prosecutions, convictions, sen-
tencing, and the prison population. Separately, large-scale surveys such as the Crime
Survey of England and Wales (CSEW) provide estimates on the prevalence of vic-
timisation for a range of crimes and are generally viewed as a more reliable measure
of offending trends.

Despite the limitations of police-recorded crime, the stability of particular pat-
terns within official criminal statistics has given rise to several ‘truisms’ about sexual
differentiation in crime and justice.

Truism 1: Women are, in comparison to men, a law-abiding lot.

Based on a head count of arrest and conviction data, the single strongest predictor
of criminal activity is sex. Since criminal statistics were first collected in the mid-
19th century, across many countries, the male:female arrest ratio has remained
relatively stable. Approximately 80 to 85 percent of people recorded in criminal
justice statistics will be male, irrespective of changes in the overall arrest rate. For
instance, in 2006/7 in England and Wales, there were just over 1.3 million arrests
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for notifiable offences. Of these arrests, 80 percent were of men and 20 percent
were of women. Yet by 2019/20, the number of people arrested had fallen to
less than half (i.e. 640,000) and yet women made up 17 percent of those arrested
(Ministry of Justice [Mo]] 2020).

Truism 2: The types of crimes women and men get arrested and
prosecuted for are patterned by sex.

Statistics on arrests and convictions tend to be grouped into offence categories. Ex-
amination of these categories (including a broad category of ‘sexual offences’) indi-
cates that there are no categories that are male only or female only. Notwithstanding
this, statistics on arrests and convictions are strongly patterned according to sex. As a
rule, women are usually arrested for petty property offences; ‘survival crimes’, such
as soliciting and loitering for the purposes of prostitution and sleeping rough; and
crimes of poverty (such as benefit fraud, failure to pay fines, failure to purchase a
TV licence and so on). Conversely, men are over-represented in arrests for violence,
burglary and robbery.

In 2019, 27 percent of all those convicted of a crime were women (Mo] 2020).
The most common offence was TV licence evasion, which accounted for 30 per-
cent of all female convictions, compared to only 4 percent of male convictions. An
analysis of prosecutions for TV licence evasion is telling. Between 2003 and 2013,
the number of prosecutions against women had increased by 6 percent compared
with a relative decrease in the number of prosecutions against men. The MoJ (2015)
stated that this was driven by increases in the number of prosecutions for TV licence
evasion. Whereas in 2003, females constituted only 39 percent of all TV licence
evasion, by 2015, they constituted 74 percent. It is difficult to know whether this
shift is a result of more TV licences being put in women’s names, more women
evading paying their licence or changes in policing and prosecution priorities. The
important point is that those prosecutions for non-payment of TV licence (a crime
typically related to poverty and survival) are highly patterned by sex.

Figure 15.1 shows the extent to which prosecutions in England and Wales are
sexed. As noted earlier, statistics on prosecutions are gathered into offence categories
in which similar offences are recorded together. The main offence categories are
violence against the person, sexual offences, robbery, theft offences, drug offences,
possession of weapons, public order offences, miscellaneous crimes against the per-
son, fraud offences, summary non-motoring offences (these are offences tried in
a magistrates’ court that are not related to motoring and do not fit into any other
category, such as begging, soliciting or loitering for the purposes of prostitution,
non-payment of TV licence) and summary motoring.

The figure demonstrates that males are disproportionately overrepresented in of-
fence categories. Of all prosecutions for sexual offences, 98 percent were against
men. The pattern seen in the figure remains relatively stable over time.
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FIGURE 15.1 Proportion of defendants prosecuted for selected offences 2019, England
and Wales

Source: Derived from “Women and Criminal Justice Statistics 2019°, Ministry of Justice

Truism 3: Sentencing is sexed.

Most offenders are processed through the magistrates’ court, which adjudicates of-
fences that attract up to 2 years’ imprisonment, typically theft, violence against the
person and drugs offences. In 2020, about 70 percent of magistrates’ court defend-
ants entered a guilty plea (derived from MoJ 2021). Most defendants received a fine,
with a higher proportion issued to women than to men (86 percent and 72 percent,
respectively).

Opverall, and without reference to offence category, women received a higher
percentage of fines than men, with a concomitant smaller percentage of community
service, suspended sentences and custody. Furthermore, when women are sentenced
to custody, they are given shorter sentences. In 2019, the average custodial sentence
imposed on females was 11.3 months, compared to 19.7 months for males (Mo]
2020). It is easy to think of this as women receiving more lenient treatment.

However, many women suffer additional pains of imprisonment, compared to
men (Prison Reform Trust 2019). Notably, they are likely to lose their accommo-
dation and children. That such losses are experienced for comparatively *short*
sentences is controversial and can be seen as an example of unjust treatment against
women (Trebilcock and Dockley 2015). One of the long-running concerns of
feminist criminology has been about sentencing. Establishing exact comparisons
between men and women has proved elusive for a variety of reasons, not least of
which is that there is no direct relationship between the type of offence and the
sentence given. Sentences are the result of judges or magistrates weighing up the
full mitigating and aggravating circumstances on a case-by-case basis and working
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within a rubric (known as sentencing guidelines). Given this, a like-for-like quan-
titative comparison is challenging. That said, we know from qualitative studies
in which sentencers have been interviewed that sex matters when making their
decisions, and this might be why we see these differences in overall patterns of
sentencing (see Worrall 1990).

Truism 4: Male violence is a significant problem in women'’s lives with
the most dangerous place for women and girls being the home.

Self-report data (see Sullivan, Murray and Mackenzie, this volume) from the Crime
Survey of England and Wales (Office for National Statistics [ONS] 2017) show that
a higher proportion of adult males experienced violent crime within the last year,
compared to adult females (2.1 percent and 1.3 percent, respectively). However, the
prevalence of sexual assaults amongst women (aged 16-59) was four times higher
than that amongst men (3.1 percent and 0.8 percent, respectively). Just over a quarter
(28.9 percent) of all females (aged 16—74) had experienced sexual assault since the age
of 16, compared to 13.2 percent of males (ONS 2018). The homicide rate for men
is much higher than for women; of the 671 homicide victims recorded in England
and Wales in 2018/2019, the proportion of male victims was almost double that of
female victims, at 64 percent and 36 percent, respectively (ONS 2020). There are also
significant differences in context. Whereas most male homicide victims are killed in
a public place, female homicide victims are mostly killed at home by acquaintances
and partners. In 2018/19, female homicide victims were most likely to be killed in
or around their home (77 percent), compared to 39 percent of male victims (ONS
2020). Most perpetrators of violence (including homicide) are male. For female vic-
tims of violence, most perpetrators are men who are known to them (ONS 2020).

The prevalence of violence against women at the hands of their husbands, fathers,
brothers and other familial, friendship and intimate relations has given rise to the
criminological truism: the most dangerous and risky place for girls and women is
their own home. As Stanko (1990) states:

‘Women’s lives rest upon a continuum of unsafety. This does not mean that all
women occupy the same position in relation to safety and violence. . . . Some-
how, though, as all women reach adulthood, they share a common awareness of
their particular vulnerability. Learning the strategies for survival is a continuous
lesson about what it means to be female. (85)

Truism 5: Women victims of male violence are under-protected by
the criminal justice system.

Responses to women’s victimisation in the UK and many other countries are woe-
fully inadequate. Domestic violence (also known as ‘intimate partner violence’
or ‘wife battery’) and rape provide two illustrative examples. Until the late 20th
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century, the physical assault and rape of wives within marriage were not criminal-
ised. It took until 1976 for English law to provide clear legal protections for female
victims of domestic violence, and even then, police routinely failed to respond to
such violence (see The Law Commission [1990] for a full discussion). In England
and Wales, rape within marriage was made a crime in 1992. Until then, a man could
lawfully rape his wife (Westmarland 2004).

Even when police do act, five decades of criminological research shows that
the attrition rate for sexual violence is higher than for any other crime type. At-
trition refers to the gap between the number of reports for a specific crime and
the eventual number of convictions achieved. Take rape for instance. In England
and Wales, the Sex Offences Act 2003 defines rape as the penetration of a vagina,
anus, or mouth by a penis. Therefore, rape is a crime that can only be committed
by males, although females can be convicted as an accomplice, and victims can be
male or female. The rate of police-recorded rapes has substantially increased over
the last two decades. In 2002/03, 12,295 rapes were recorded by the police in
England and Wales, rising to 55,696 recorded rapes in 2020/21. This means that
there were over 4.5 times more rapes recorded at the end of this period than at the
start, almost certainly due to victims being more willing to report the crime. Yet,
we know that rape remains one of the most under-reported crimes. The Centre
for Women’s Justice et al. (2020) estimate that approximately 100,000 adults are
raped every year in England and Wales, of whom 85 percent are women. In 2019,
the police recorded 55,259 rapes (Mo] 2020). That same year, only 1,659 resulted
in prosecution, and only 702 men were convicted. This is a conviction rate of
only 1.2 percent and an attrition rate of 98.8 percent. At the risk of repetition, this
means that for every 100 rapes recorded by the police in England and Wales, only
1.2 percent will end in a conviction. Many will be ‘no further actioned’ by the
police who determine that there is not enough evidence to charge or the Crown
Prosecution Service on the grounds that the case is not strong enough to secure a
conviction. The attrition rate for rape in England and Wales is so great that several
women and justice campaigning groups have concluded that rape is virtually de-
criminalised in England and Wales (see also Home Office and MoJ 2021; Victims
Commissioner 2020).

Sex, Sexualities, Gender, Gender Identity and Justice

Since criminology began, sexed patterns in crime were explained in reference to
biological differences between men and women. However, it is important to note
that linking crime and criminality to biology has an exceptionally problematic his-
tory in criminology and more generally (Hahn Rafter 1997). In late 19th-century
Italy, Lombroso (2006) claimed that people who committed crime were less evolu-
tionarily advanced than others. They were ‘degeneratives’. At the same time, Francis
Galton in England argued that criminality was an inheritable trait (Galton 1875).
The implication of claiming that criminality is encoded in the genetics is profound.
It leads to the argument that with the right social engineering programme,
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criminality can be ‘bred’ out of existence. Enter the Eugenic movement in the
early 20th century. By 1922, a series of laws were passed in 18 US states that intro-
duced forced sterilisation and resulted in large numbers of women (not men) being
sterilised in the name of securing ‘purity of race’ (King and Hansen 2013). Galton’s
ideas were not implemented in the UK, but they did underpin that other deadly
manifestation of eugenics: the Holocaust perpetrated by Nazi Germany. This is why,
within criminology, any suggestion that criminality is linked to biology is subject to
intense scrutiny and scepticism.

There are other problems with biological determinism (i.e. arguing that biologi-
cal traits are a determining cause of a non-biological phenomenon). Such arguments
fail to take account of the socially, politically, economically and ideologically specific
nature of crime. Such explanations focus on individual characteristics and present
criminality as being only marginally affected by social, political or economic forces.
Yet the majority of those who populate the criminal justice system of England and
Wales are also young, disproportionately drawn from ethnic minority communities
and from economically marginalised and poorer backgrounds. Biological explana-
tions fail to account for the relationship between criminal justice policy and what we
understand as ‘the crime problem’. So, for instance, biological explanations ignore
how laws change and how changes in policing, in guidance given to the Crown
Prosecution Service about what to prosecute and in guidance given to courts about
sentencing shape what appears in the statistics. Biologically deterministic explana-
tions further fail to account for how governments shape how particular types of social
problems are seen as criminal justice problems. Finally, they fail to account for the fact
that lawbreaking is ubiquitous. Take speeding for instance. It is an offence. Most driv-
ers at some point will break the law. Yet few of those who do so will find themselves
arrested, prosecuted and convicted for a motoring offence. And the idea that those
who speed have some type of biological difference that accounts for their failure to
adhere to the restriction of velocity in a car seems more than a little far-fetched!

Yet despite the problems of explaining crime in relation to biology, biologi-
cally deterministic explanations for sexed patterns of crime persisted long after they
had been discredited as explanations for male criminality. The argument ran that
criminality is a male trait, and thus, women who commit crime deviate from their
biological make-up. At various points in the last two centuries, explanations for
male aggression, violence and lawbreaking have argued that biological and presumed
psychological differences between men and women can account for the sexed pat-
terns outlined earlier. Perhaps the most well-known of these accounts was that put
forward by Cowie et al. (1968) in which they explained women’s criminality in
reference to chromosomes. They claimed that violence is associated with the pos-
session of a Y chromosome whereas social passivity results from XX chromosomes.
They argued that:

[d]ifferences between the sexes in hereditary predisposition (to crime) could be
explained by sex-linked genes. Furthermore the female mode of personality,
more timid, more lacking in enterprise, may guard her against delinquency. (167)
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They went further: ‘Markedly masculine traits in girl delinquents have been com-
mented on by psychoanalytic observers . . . we can be sure that they have had
some physical basis’ (171). In other words, female criminality is a result of chro-
mosomal abnormalities.

However, such explanations were thoroughly discredited by a feminist scholar-
ship that began in the late 20th century. Dorie Klein (1973), in an early critique of
the main theories of female criminality, demonstrated how a century of explanations
for female criminality was based on assumptions about women as socially and sexu-
ally passive, compliant and emotional. She concluded that the ‘economic and social
realities of crime — the fact that poor women commit crimes, and that most crimes
for women are property offences — are overlooked’ (178, emphasis added). The cri-
tique was a devastating one. A decade later, Leonard (1982) summed it up nicely:

Theories that are frequently hailed as explanations of human behaviour are, in
fact, discussions of male behaviour and male criminality. . . . We cannot simply
apply these theories to women, nor can we modify them with a brief addition
or subtraction here and there. They are biased to the core, riddled with assump-
tions that relate to a male — not female — reality. Theoretical criminology is sexist
because it unwittingly focuses on the activities, interests and values of men, while
ignoring a comparable analysis of women. (181)

Since then, there has been a proliferation of studies that have moved ever farther
from linking sexual differences in crime and criminalisation to biological pathol-
ogy in the study of crime. Yet, and as the next section demonstrates, this has not
been without problems. In order to understand what these problems are, however,
it is necessary to describe the multitude of meanings given to the notion ‘gender’
in theoretical criminology and to chart the shift from using ‘gender’ to talk about
sex-based inequalities to a version of gender almost completely devoid of analytical,

explanatory power.

Feminist Pathways

Feminist pathways explanations adopt the assumptions of life-course analyses which
track the way that offending, victimisation and contact with the criminal justice
system develop in the life course, through an examination of their antecedents and
consequences. They start from the assumption that women’s broad life disadvan-
tages and social circumstances qua women can lead to criminality (Daly 1992, 1996;
Belknap and Holsinger 2006). Biological sex is important in feminist pathways anal-
ysis but only inasmuch as the basic unit of analysis is ‘sex’ (i.e. females). The main
explanation offered is that being women in societies structured by sex-based inequali-
ties creates a chain or sequence of events that for some, especially female victims of
violence and economically marginalised women, produce criminality. Hence, the
most common risk factors for female offending include childhood abuse, substance
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abuse, unhealthy intimate relationships and a lack of self-confidence as they combine
with possible mental health issues and familial relationships.

By highlighting male violence and women’s victimisation, early feminist path-
ways research tended to overlook other structures of inequality (class, race) and so
more recently there have been attempts to correct this. Davis (2011) and Richie
(2018) explore the way personal experiences of male violence interlock with struc-
tures of racial and class inequalities to ‘entrap’ minoritised and economically ex-
cluded females into US criminal justice systems.

Leaving aside the theoretical problems, feminist pathways and risk factor analyses
have had a tremendous impact on criminal justice services. The Corston Report
(Corston 2007), which shapes current criminal justice policies regarding women,
started with an understanding of the ‘fundamental differences between male and
female offenders’, including sex differences in types of offending and crime rates,
the over-representation of victimised women and women with severe mental health
issues in the criminal justice system and the differences in the ‘pains of imprison-
ment’ between men and women (i.e. women often lose their accommodation and
their children whereas men do not, the high rates of self~harm in women’s prisons
and so on).

Sex, Gender, Social Roles, Ideologies of Femininity and
Masculinities and Criminalisation

There are theories that start from the assumption that men and women commit
crimes for the same reasons but that they are treated very differently by criminal
justice. These theories are rooted in sociological analyses of the sexual division of
labour. Until the postmodern, textual ‘turn’ of the 1990s and early 2000s, the basic
analytical framework of sociology distinguished between social institutions (such
as governments, schools, families, economic institutions, or workplaces), the social
roles that comprised those institutions (such as the role of ‘student’, ‘educator’,
‘mother’, ‘father’) and the cultural norms that underpin these institutions and roles.

Early sociological analyses of the social institution of ‘the family’ noted that the
division of labour by sex (with male breadwinners and female carers/housewives)
often accompanied industrialisation as it was an efficient way of ensuring the repro-
duction of the labour force (daily and generationally; Parsons 1960). Feminist schol-
arship of the 1980s made particularly good use of these conceptual distinctions to
argue that women’s oppression within societies structured by sex-based inequalities
is directly related to the social roles women occupy as a result of the sexual division
of labour (i.e. the social role connected to childcare and care of older relatives) as
well as normative expectations of ‘gender’ (those being the ideologies that render the
socially constructed nature of women’s oppression invisible; Fergusson 1989; Bristol
Women'’s Studies Group 1979).

These conceptual distinctions (between socially constructed sex-based roles and
the ideologies of gender) provided fruitful ground for thinking about sex differences
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in crime, criminalisation and victimisation. It prised open a space to recognise that
opportunities to commit crime and the processes of criminalisation are shaped by
sex-based social roles as well as gender ideologies. For instance, Heidensohn (1985)
argues that sex differences in rates and types of criminality between men and women
can be easily explained by women’s sex roles in the domestic sphere:

Burglary is rendered more difficult when one is encumbered with a twin baby
buggy and its contents; constant care of a demented geriatric is not a conducive
situation in which to plan a bank robbery. (174)

Social control theory argues that people are more likely to conform to the law when
they perceive a vested interest in conforming. This is different to rational action
theory because the emphasis of the theory is on how the individual is bonded to
and embedded within their community rather than the rationality (or otherwise)
of the individual outside of their immediate social context. The strength of social
control theory is that it can explain the lawbreaking of the rich and the poor (see
Carlen 1988). Two centuries of criminological research tells us that most people
who populate Western European criminal justice systems ‘drift’ into crime and that
lawbreaking is tied to friendship, financial gain and excitement (Matza 1964). It also
tells us that most criminality is age-related and that people ‘grow out’ of crime at
those moments when they settle down with jobs, form partnerships and have chil-
dren. For some women, however, the appeal of money, friends and excitement may
outweigh the alternative of conformity to a life of poverty, economic marginalisa-
tion, marriage and domesticity.

Framed in this way, Carlen (1988) argued that in general working-class men are
‘controlled’ through the disciplining routines and structures of work which produce
social conformity, whereas working-class women are ‘controlled’ through the disci-
plining routines and structures of work and domesticity. Both work and domesticity
are exploitative social relations (one of class, one of sex), although this is concealed
by discourses and ideologies of familialism and consumerism. After analysing the
life histories of 39 criminalised women, Carlen concluded that under certain con-
ditions, women will not commit to male-dominated domesticity, often because of
the effects of victimisation at the hands of men or because they are lesbian. Like-
wise, some women commit to consumerism at the same time as recognising their
exploitative class position. Most women who end up in criminal justice systems are
economically marginalised to such an extent that they have few, if any resources, to
alleviate problems such as bereavement, isolation, ill health, drug or alcohol prob-
lems and housing. This is as true today as it was 40 years ago when Carlen did her
study (Phoenix 2021). In such circumstances, many women feel they have absolutely
nothing to lose and perhaps something to gain by engaging in criminal activity.

There is a rich seam of criminological empirical research on the processing of
women through the criminal justice system and their unjust treatment. While we
know that there is no ordinary typical female offender (Carlen et al. 1986) offending
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women are nonetheless viewed as ‘doubly deviant’and ‘doubly damned’. They devi-
ate from the law through offending and from ideological norms of behaviour associ-
ated with their sex (one of the key norms associated with women is conformity!)
and then are damned for their lawbreaking and for breaking normative ideological
patriarchal expectations. The courts, probation officers and lawyers tend to make
sense of female (but not male) criminals by using discourses of pathology, domestic-
ity and sexuality. Women who fail to conform to gendered norms about being ‘good
women’ or ‘mad women’ or ‘troubled’ women often receive harsher sentences.

‘Gendering’ Criminology: Shifting the Focus away from
Sex-Based Injustices to Gender as a Performance

In the five decades since these studies, the concept of gender (and how it relates
to justice) has taken on fundamentally different meanings. As seen in the earlier
examples from Klein, Leonard, Heidensohn and Carlen, the concept of gender was
first and foremost a theoretical construct that enabled a critique of the biologically
essentialised and reductionist theories proffered by earlier generations.

Using the concepts of sexual social roles and ideologies or discourses of gender
as a set of related analytical categories therefore provided the framework for the ar-
gument that when women do break the law they tend to do it in conditions quite
different from men and that, for the most part, women’ crimes are predominantly
crimes of the socially powerless (for instance, Carlen et al 1986; Sharpe 2013). From
there, it was then possible to empirically demonstrate that biologically essentialised
notions of womanhood, femininity and female sexuality shaped how welfare, crimi-
nal justice and penal systems treated female offenders. Much of this research was
then used by academics and campaigning organisations to push for better treatment
of women in conflict with the law.

Yet even as these studies of women, gender, crime and justice were being pro-
duced, the concept of gender was already losing some of its analytical purchase
within criminology. There was a parallel exploration of the notion of gender within
an emerging sociology of sexualities and gender. Until the late 20th century, gay
men and lesbians were understood within the social sciences through discourses of
abnormality. But the new sexualities studies sought to understand homosexuality,
especially gay men from an anti-pathologising and social constructionist point of
view (for instance, Plummer 1981). By the early 1990s, a new field of criminologi-
cal studies had emerged, heavily influenced by these developments and specifically
Connell’s (2005) theory that gender is a performance and that there are multiple
ways it can be performed depending on one’s place in a social hierarchy and one’s
sexuality. Conceived in this fashion — as a social practice and performance linked to
social hierarchies — the study of masculinity turned more accurately into a study of
dominant and subordinate masculinities. The case was made that crime, especially
low-level violent crime, is a resource that young men draw on to demonstrate (i.e.
perform) masculinity, just as it was argued that heterosexual activity is also a way to
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perform masculinity. For instance, Messerschmidt (2012) argued that sex, gender
and sexuality interweave in complex and unpredictable ways and are co-constitutive
of each other. They are a matrix made up of (largely) binary possibilities for perfor-
mance, recognition, and reflexivity (or ways of ‘doing’ sex, gender and sexuality).
‘Within this matrix, crime becomes a particularly potent resource for ‘doing gender’,
and ‘gender’ is little more than performance and connected identity.

Abandoning Biological Sex and Sex-Based Inequalities in
Favour of Identity Categories

As the previous two sections described, by the early 2000s, there were two parallel
frameworks within criminology with two distinct ways of defining gender. The first
used the highlighted social roles, sexual differentiation and ideologies or discourses of
femininities to make sense of the routine injustices experienced by women, namely
criminal justice administration and male violence. The second highlighted the per-
formativity aspect of gender and connected it with individual identity to explore the
role of crime in the performance of masculinities. Sitting somewhere between is a
set of questions about sexuality and how best to theorise sexual and gender identities
and justice. In both the perspectives outlined earlier, lesbianism and homosexuality
are positioned as epiphenomenal. They are non-normative dimensions of human
sexuality and human sexuality is only one dimension of sex-based social roles and
ideologies of gender. The last 40 years have witnessed profound socio-cultural and
political changes for entire categories of individuals Othered for being sexual mi-
norities of one type or another. Early gay and lesbian liberation movements of the
1970s and 1980s fought to end both discrimination against them and the heterosex-
ist ideologies that constructed them as sexual deviants (such as Section 28 of the
UK’s Local Government Act 1988 which prohibited local authority schools from
‘promoting homosexuality’ as an acceptable lifestyle). Latterly, the struggle of many
different categories of people seen as deviant for their sexual preferences or identities
have been combined into a larger social movement. This rainbow coalition is often
denoted by the tags ‘LGBT’, ‘LGBTQ’ or ‘LGBTQI".

There can be little doubt that a criminology that addresses sexualities and gender
identities is necessary. Worldwide, 70 countries criminalise private consensual same-
sex sexual activity, 15 criminalise transgender people (using cross-dressing laws)
and of those 11 impose the death penalty for consensual same-sex sexual activities,
with 6 of those actively implementing it (Human Dignity Trust 2021; see Auch-
muty and Freedman, this volume). Even today, large parts of the US still routinely
discriminate against lesbians, gay men and transgender individuals in matters of em-
ployment, housing and criminal justice (see Burt, this volume). In short, sexual
preference and gender identity have been and continue to be subject to criminal
sanction.

In this context, some saw the development of a queer criminology (drawing
on the concepts of queer theory) as a way of theorising normative expectations
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about sexual preference and gender identity in relation to law, crime and justice.
Queer criminology offered the promise of explaining a range of issues, including
the ongoing criminalisation of non-normative sexualities across the world; the rou-
tine exclusion of sexualities and gender identities from criminological theories; the
routine injustices experienced by many lesbian, gay, transgender and bisexual people
regarding treatment by victim services, the police, the courts; and the reliance of
criminal justice agencies on notions of normative sexualities and gender identities
when processing individuals. Others saw queer criminology as charting the different
experiences of sexual minorities vis-a-vis crime and justice, like, for instance, the
different pains of imprisonment experienced by lesbians, gay men, bisexual people,
transgender individuals and those identifying as ‘queer’ and non-binary (especially
when access to health and medical care for trans people is concerned) or the vic-
timisation of people on the basis of their sexuality — such as the practice of corrective
raping of lesbians in South Africa, and the assault, battery and murder of transgender
sex workers in the US. As Buist and Lenning (2015) make clear, queer criminol-
ogy was seen as filling the gaps in criminological knowledge as well as providing a
platform for activism.

But queer criminology is problematic. Many contemporary versions of queer
criminology are framed by the notion of gender as a set of free-floating discourses
and practices (femininities, masculinities) that attach to and facilitate ways of iden-
tifying and being (see Butler 2002; Stock, this volume). Queer criminology distin-
guishes between biological sex and gender only to render biological sex irrelevant
and biological sexual differentiation as a discourse created by the categorisation of
bodies at birth. Gender becomes a performance and identity with ‘queer’ being a
moniker for the identity that disrupts dominant discourses of biology and social roles
(see Sullivan and Todd, this volume).

The problem of this framework is exposed by asking a relatively simple question:
Who is ‘queer’? Most queer theory scholars would agree that this includes lesbi-
ans, gay men, bisexual people, transgender men and transgender women, intersex,
asexual, queer, gender diverse and gender non-binary and everyone else who is not
‘cis’ or ‘heteronormative’. But can we treat these different categories as sociologi-
cally the same? Do lesbians and gay men have similar enough experiences to war-
rant being included in the same category even though we have 50 years of solid
empirical evidence attesting to the way that biological sex shapes life opportunities
and chances? Given that the category ‘queer’ is associated with identity, how long
does one have to identify as such to be included in a queer criminological analysis
of crime, justice, victimisation or discrimination? If we claim that inclusion into the
category queer is not based on identity but sexual practice, are all those individuals
who have, at some point in their lives, had sex with a person of the same sex queer
and to be included in empirical studies of, for instance, queer victimisation? And if
it is the case that a queer identity is fluid, then given that all identities are fluid (not
just queer ones), does that not mean that we are all a little queer? If everyone is a
little queer, then ‘queer’ ceases to be a useful descriptive or analytical category. Put
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simply, the category ‘queer’ cannot be empirically operationalised with any degree
of robustness as any attempt to do so inevitably denies the social realities and socio-
logical distinctiveness of the many subcategories or risks reifying one aspect (their
identity) of an individual over all others (the material and social structural determi-
nants shaping their lives).

Returning to criminology, however, some sexual identities have never been
criminalised. To my knowledge, asexuality is not a crime anywhere in the world.
Some sexual practices are not routinely criminalised. Same-sex female sexual activi-
ties were never criminalised in the UK. More than this, however, as I have argued
elsewhere, the governance and (criminal justice) regulation of sexual practices and
sexualities is a boundary-setting exercise (Phoenix 2017). Sexualities and sexual
practices are always bounded by notions of ‘normality’ and ‘abnormality’, permis-
sible and impermissible. There is no escape to a place where all sexualities and sexual
practices will be forever liberated and arguably such a place would not be one that
is desirable.

Translating queer criminology into criminal justice policy is even more con-
tradictory. There is both a call for recognition of difference and a call to deny dif-
ference. This is particularly evident in relation to the placement and treatment of
prisoners who are male people who identify as women. The claim is repeated that
prisons must recognise the different needs such prisoners have, like a greater risk
of illnesses, such as cardiovascular disease and osteoporosis because of hormone
treatment; the disproportionate reported disabilities and chronic health condi-
tions; or even the higher rates of autistic spectrum disorders (Webster 2017) while
providing for their need to be socialised as and with women. Or, for instance, the
many male prisoners who claim a trans identity are fearful to ‘come out’ (Lamble
2012). Yet activist and campaigning groups also call for prisons to deny any dif-
ferences between males who identify as women and to accommodate such indi-
viduals (regardless of the legal sex status) in the women’s prison estate because it is
discriminatory not to recognise their chosen gender identity. Hence, the political
project pulls in two irreconcilable directions: validation and recognition of differ-
ence and denial of difference.

Biological Realism, Justice and Prison Placement Policy

The preceding section traced multiple ways that criminology has theorised the links
between crime and justice and sex, sexualities, gender and gender identity. Queer
criminology has raised the question of specialist criminal justice services and pro-
visions to cater for the unique needs of trans and non-binary people, respectively.
Before proceeding, it is important to note that the last few decades have seen signifi-
cant changes in the way that individuals express their gender identity and specifically
in relation to what ‘trans’ now means. Tians refers to several sociologically distinct
groups of people — from those individuals who have gone through the process of
gender reassignment and who may have also made physical changes to their bodies
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to those who only change pronouns or wear clothing associated with the opposite
sex (Halberstram 2018; Stryker 2017).

In the UK, the prison estate in England and Wales was segregated into female
and male prisons in 1823. This was done as a means of reducing risks to female
prisoners’ safety and security and reducing the chances of prison pregnancies. In
practice, female prisons have never been female only because they are often staffed
and governed by men. As the preceding sections in this chapter described, women’s
lives and social experiences, their ‘pathways’ into lawbreaking and the conditions in
which their lawbreaking is criminalised differ from that of men.

These differences accrue to a sex class (females), but they are not determined simply
and directly by biological sex. There are physical differences and size and strength.
These do, in certain circumstances matter, but the differences between men and
women vis-a-vis crime and victimisation are also social differences that arise because
we live in social structures that provide one group (males) with political, economic
and social advantages over another (females). In the context of criminology, failure to
recognise the realities of biology or more specifically the social and political consequences
arising from biological sexual differentiation; that 1s, failing to adopt what I would call a
position of ‘biological realism’ is antithetical to any social-scientific analysis that is
concerned with justice of any kind (and see Jones, this volume).

My justification is as follows. One might argue that sex-based differences be-
tween criminalised men and women do not matter and, at any rate, ought not be
the justification for excluding male people who identify as women from the female
prison estate. However, one of the guiding principles of justice is that criminal jus-
tice must be fair and one of the dominant ways of thinking about fairness is by treat-
ing like things alike (known also as ‘the Aristotelian Principle’). This raises tricky
questions. Do we, in accordance with the Aristotelian Principle, apply the same
rules and processes to men and women knowing that, as a demographic in societies
structured by sex-based inequalities, they are not alike? Do we recognise that doing
so might cause injustice and thus develop special and specialist treatment and rules?
Do we seek only formal justice, or do we aim for substantive justice? Baroness Cor-
ston (2007) grappled with this and wrote:

I have seen little evidence that much preparatory work is in hand in respect of
the imminent statutory duty or of any real understanding that treating men and
women the same results in inequality of outcome. Equality does not mean treat-
ing everyone the same. The new gender [sic|] equality duty means that men and
women should be treated with equivalent respect, according to need. Equality
must embrace not just fairness but also inclusivity. This will result in some differ-
ent services and policies for men and women. (3)

The same or similar arguments have been made by, for instance, Carlen (2013), who
called for woman-wise sentencing, and Covington and Bloom (2007), who called
for gender-responsive treatment programmes.
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The question of fairness becomes more complicated when thinking about the
prison placement of male people who identify as women. Are they sufficiently ‘like’
women to be considered ‘the same’ regarding the principles of fairness? We have no
evidence base at all that analyses the relative importance of sex versus gender identity
in offending, criminalisation and experiences of punishment — or rather none that
addresses contemporary British society (see Sullivan, Murray and Mackenzie, this
volume). Context here is critically important as different cultures and countries have
distinct histories of law, tolerance, policing and punishment.

Prison placement policy by gender identity is problematic for other reasons. It
flies in the face of a century of psychological and sociological research about identity.
Identity is not the same as biological sex. Biological sex is immutable where research
has confirmed, time and again, that people’s identities change across time, place and
in relation to social networks (Mead 1933). How an individual might identify at the
beginning of a court order can and often does change. Indeed, that is exactly the
logic of desistance programmes (to move an offender away from his/her ‘offending
identity’ and towards a more law-abiding identity; see Weaver and McNeill 2015).
Being mutable, identities do not provide a stable basis on which to organise com-
plex criminal justice institutions, like prisons, which have statutory responsibilities
regarding the security and safety of prisoners.

Second, everything about prisons is designed with two purposes in mind: remov-
ing individuals’ liberty and maintaining the security and safety of those whose liberty
has been removed. Recent Canadian research on the implementation of a prison
placement policy based on gender self-identification demonstrates some of the chal-
lenges. When talking about placement based on gender identity, prison officers had
concerns about placing males who identify as women but who may still have the
physique, perhaps even still a penis, in the female estate. They were worried about
the safety of women, just as much as they worried about the additional challenges
this would create for them in maintaining security within the prison. Similarly, they
were concerned about the potential for sexual and physical violence if transgender
men (i.e. females who identify as men) were placed in the male estate (Ricciardelli
et al. 2020). There is mounting anecdotal evidence that the placement of males in
female prisons puts female prisoners at risk (see Phoenix 2022). So the question
remains: How is it possible to both recognise the unique needs of female prisoners
at the same time as recognising the desires of transgender prisoners to be placed in
the female estate? Recognition of the needs of women prisoners can, at times, mean
denying the desires of transgender prisoners and vice versa.

Conclusion

Imagine a world in which we had no data about sex, crime and criminal justice ad-
ministration. In that world, nothing in this chapter would be knowable. The crimi-
nological truisms would not exist. We would lack the language to talk about male
violence against females in any systematic or meaningful way. We would have no
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way of tracing, charting or describing women’s unequal access to protection by the
law, much less their unequal treatment by the law. And with that, we would have no
ability to understand the extent to which trans and non-binary people are (or not)
treated in a discriminatory or unfair fashion in the administration of criminal justice.
For despite what is implied in contemporary cultural sexual politics (that transgen-
der women are literal women) and within a queer penal politics (that transgender
women should be counted as women in the administration of criminal justice), it is
only through distinguishing transgender individuals from female and males that any
assessment or claims about fairness of treatment for trans and gender-non-binary
people can be made (i.e. we must recognise difference).

This chapter has demonstrated the continuing need for a criminology that takes
biology and sexual differentiation seriously. The ideal of justice is not realised in soci-
eties structured by profound class, sex-based and cultural inequalities, and until those
inequalities are addressed, it is vital that we continue to understand the many ways
that females are denied equal access to the rule of law. For these reasons, we must
continue to recognise how and in what ways sex matters where crime and justice
are concerned. Without retaining the recognition of biological sexual differentiation
in both criminology and penal politics justice becomes harder, not easier, to realise.
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